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mrmLL  and  ma&tisn, 
nmrnERi. 


PR£FAC£< 


Among  the  numerous  Digests  which  have  heen  offered 
to  the  profession  within  the  last  few  years,  it  is  remark- 
able that  no  one  has  heen  produced  of  a  nature  similar 
to  the  present,  though  seyeral  attempts  have  at  different 
times  heen  made  towards  the  formation  of  such  a  work. 
The  present  Digest  is  compiled  from  the  Beports  puh- 
lished  antecedently  to  the  reign  of  George  the  Third, 
from  which  time  the  cases  have  heen  digested  and  tar- 
ranged  hy  Mr.  Hammond.     The  acknowledged  utility 
of  ^e  Digests  to  the  late  Beports  will  he  found  equally 
to  attach  to  this  Digest  of  the  earlier  Beports  framed 
upon  a  similar  plan;  and  particularly  at  the  present 
time,  when  the  great  and  increasing  anxiety  that  is 
manifested  hy  our  Courts  to  decide  cases  upon  their 
true  principles,  constantly  renders  it  necessary,  in  fol- 
lowing those  principles  to  their  sources,  to  recur  to  and 
examine  the  older  decisioni^. 


To  render  the  Work  more  extensively  useful,  the 
ifhole  of  the  modern  matter  to  be  found  in  the  yaluahle 
Kotes  to  many  of  the  Beports  has  heen  faithfully  em- 
bodied, and  references  have  heen  also  made  to  contem- 
poraneous Beports  in  the  Courts  of  Equity,  and  also  to 
important  recent  decisions  and  statutes,  showing  the 
alterations  which  have  heen  made  in  particular  branches 
of  the  law* 

Trinily  Term^  1827. 
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Pave 
ABATEMENT. 
L  What  matten  are  pleadable  in  almte- 
ment,  or  have  the  effect  of  abating 
writs  and  actiooB; — 

(a)  Addition,  want  of.    Ste  Annt- 

T10N,  p.  34. 

(b)  Alien  enemy,  2 
See  AusN,  diy.  ▼.  p.  49. 

(c)  Attainder,  3 
Su  ATTADmcB,  diy.  y.  p.  131. 

(d)  Comman,  tenancy  in,  3 
See  JoiMTTKNAiiT.  div.  L  p.  835. 

(e)  Covenant  not  to  roe,  3 
Su  Rkleabb,  diy.  u.  p.  1156. 

(f)  Coverture,  3 
iSk  Bakon  and  Fno,  diy.  xiy.  p. 

316. 
(;)  Death;— 
1.  When  the  death  of  a  plaintiff 

abates  the  suit,  3 

S.  When  the  death  of  a  defendant 

abates  it,  3 

3.  When  death  does  noi  abate,  4 

See  Death,  diy.  t.  p.  437. 

(h)  Demise  of  the  king,  4 

{i)  Dignity,  want  of  name  ot,  5 

(j)  Ezoommunication,  6 

See  EzcoKMUNiOATioN,  diy.  ly.  p. 

64a 

(k)  Executors   and  administrators, 

in  actions  by  and  against,  5 

(1)  Infancy,  6 

(m)  Joint-tenure,  6 

(n)  Jarifidiction,  want  of^  6 

(o)  Misnomer,  6 

See  MisNOMXB,  p.  951. 
(p)  Nonjoinder,  7 

(q)  Outlawry,  7 

See  OuTLAWKT,  diy.  xa,  p.  1008. 
(r)  Partnership.    See  Common  (d). 
U)  Pendency  of  another  action  i-~ 

1.  When  pleadable,  7 

2,  When  not,  7 
Su  Pkndkncy,  p  1035. 

(t)  Practice,  matters  of,  8 

(a)  Privilege,  8 

8u  PaiyiLBot,  div.  ix.  p.  1086. 

(▼)  Property,  $  | 


(w)  Recusancy, 
(z)  Severalty,  holding  in, 
(y)  Variance, 

See  Varianck,  diy.  in.  p.  1471. 
(z)  What  other  causes  will  abate 
writs, 

II.  What  cannot  be  pleaded  in  abata- 

ment, 

III.  What  may  be  pleaded  either  in 

bar  or  abatement, 

IV.  General  rules  respecting  the  abate- 

ment of  suits  and  pleas  in  abate- 
ment, 

V.  Time  for  pleading, 

VI.  Oftbemodeof  pfoaifing, 

VII.  Affidavits  in  suppoil  of  pleas  in 
abatement. 


Page 
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9 
9 


10 


10 
10 
11 

VIII.  Demurrer  to  a  plea  in  abatement,    13 
nC  Replication,  13 

X.  Judgment,  13 

XI.  Costs,  13 
ABATEMENT  OF  A  NUISANCE. 

See  Nuisance,  div.  (g),  p.  980. 
ABDUCTION.    See  Woim,  div.  u*  p. 

1542. 
ABEYANCE  14 

ACCEPTANCE     ' 

Of  dower.    See  Down,  p.  547  &  560. 

Of  a  lease.    See  Lxass,  p.  874 

Of  rent    iSet  Rent,  p.  1179. 

In  satisiaction.    See  Accord,  infra, 
ACCESSORY. 

I.  Who  is  an  accessory,  15 

II.  Who  not,  15 

III.  Of  the  arraignment  and  trial  of 

accessories,  15 

IV.  Form  of  the  indictment,  16 
ACCORD  AND  SATISFACTION. 

I.  What  is  a  good  accord  and  satis&c- 

tion,  16 

II.  What  is  not,  16 

III.  When  it  is  a  good  defence,  17 

IV.  When  not,  17 

V.  How  it  should  be  pleaded,  18 

VI.  Replication,  18 

VII.  Of  giving  it  in  evidenee  without 
pleading,  18 

VIII.  Entry  of  satis&ction  on  record,     19 


Till 
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ACCOUNT,  ACTION  OF. 

I.  When  it  lies,  19 

II.  When  not,  19 

III.  When  account  lies  as  well  as  some 

other  action,  20 

IV.  Proceedings  in  the  action ; — 

(a)  Bai],  30 

(b)  Venue,  20 

(c)  Declaration,  20 

(d)  Abatement  of  the  writ,  20 

(e)  Plea,  21 

(f)  Judgment,  21 

(g)  Proceedings  before  the  auditors,  21 
ACCOUNT  STATED,  22 
ACT  OF  PARLIAMENT.     Sie  »rA. 

TUTE,  p.  1300. 

ACTION. 

L  Of  actions  in  general,  22 

IL  What  actions  may  be  joined,  24 

III.  At  what  time  an  action  may  be 

brought,  24 

rV.  Form  or  action. 

As  to  the  form  of  action  proper  to 
be  adopted,  see  the  titles  of  the 
different  actions. 

V.  Parties  to  actions.    iSies  tit  Parties, 

p.  1024. 

ADDITION. 

I.  When  an  addition  is  necessary,  24 

II.  When  no  addition  is  requisite,  25 

III.  What  addition  is  good,  25 

IV.  What  not,  25 

V.  How  the  want  of  it  is  cured,  26 

ADMINISTRATION, 

L  To  whom  administration  shall  be 

granted,  27 

II.  At  what  time  it  should  be  granted,   27 
III*  When  administration  cannot  be 

granted,  28 

IV.  Who  may  grant  administration,        29 

V.  Who  cannot  grant  administration,     29 

VI.  Right  of  granting  administration, 

how  tried,  29 

VII.  Of  the  letters  of  administration;— 

(a)  As  to  the  form,  29 

(b)  If  lost,  29 

(c)  How  proved,  30 

VIII.  Effect    of    an    administration 
which  is  granted  on  the  decease 

of  an  executor,  30 

IX.  Effect   of  administration    being 

wrongly  granted,  30 

X.  When,  how,  and  by  whom  admi- 

nistration may  be  repealed  or 
revolted,  30 

XI.  Effect  of  such  repeal,  30 

XII.  When  administration  ceases,  30 

XIII.  How  to  compel  the  granting  ad- 
ministration, 31 

XIV.  How  to  prevent  administration 

bein^  granted,  31 

XV.  What  mterest  an  administrator 

has  in  the  intestate*8  property,      31 

XVI.  What  are  bona  mtabUia,  31 

XVII.  What  acts  are  good,  though  ad- 


ministration  is  not  taken  out 
till  afterwards,  31 

XVIII.  What  an  administrator  can- 
not do,  32 

XIX.  Of  actions  by  and  against  admi- 

nistrators;— 

(a)  What  actions  an  administrator 

can  bring,  33 

(b)  What  not,  32 

(c)  What  actions  may  be  brought 

against  an  administrator,  33 

(d)  What  not,  33 

(e)  Bail  in  such  actions,  33 

(f)  Declaration,  33 

(g)  Profett  of  the  letters  of  adminis- 

tration. 34 

(h)  Abatement  of  the  writ,  34 

(i)  What  may  be  pleaded  in  an  ac- 
tion by  an  administrator,  34 
(i)  What  not,  34 
(k)  What  may  be  pleaded  to  an  ac- 
tion brought  against  an  admin-  > 
istrator,                                        34 
(1)  Whatno^                                      35 
(m)  Replication,  35 
(n)  Rejoinder,  35 
(o)  Evidence,                                     35 
(p)  Judgment  and  execution,  35 
(q)  Costs.    See  Costs,  div.  v.  (e),  p. 
388. 

ADMIRALTY. 

I.  When  the  court  of  Admiralty  has 

jurisdiction,  36 

II.  When  not,  38 
IIL  Proceedings  in  causes  there,  39 

IV.  Of  the  validity  and  efiect  of  judg- 

ments and  sentences  in  Uie  Ad- 
miralty, 39 

V.  Consequences  of  proceeding  there 
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being  bad,  1206 

VIII.  Consequence  of  the  replication 

being  bad  in  part,  1206 

See  Abatkmxnt,  div.  u.  p.  13. 
REQUEST. 

I.  When  a  request  is  necessary  to  be 

made  and  shown  in  pleading,  15206 
IL  When  not,  1207 
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See  Dkmamd,  voL  i.  p.  475. 
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I.  What  constitutes  a  rescue,  1208 

II.  When  a  rescue  may  be  lawfully 

made,  1208 

IIL  When  it  is  a  good  return  to  a 

writ,  1208 

IV.  How  the  return  should  be,  1208 
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(a)  By  attadiment,  1209 

(b)  By  indictment,  1209 

(c)  By  action,  1209 
Respecting  the  remedy  against 

the  Sieriff^  $ee  SmaiFF,  p. 
1272. 
RESERVATION,  1210 
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RESPONDEAS  OUSTER,  1210 

RESTITUTION. 
When  a  party  is  entitled  to  restitu- 
tion, and  when  a  writ  of  restitu- 
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for  that  purpose,  1210 
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RETRAXIT,  1211 
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REVERSION. 
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how  it  may  be  granted  or  de- 
vised, 
n.  Incidents   to  a  reversion,  and 
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dered, 
IV.  How  pleaded, 
REVOCATION, 
RIGHT. 
L  Of  rights  in  general, 

II.  Of  tfae  writ  of  right, 
RIOT. 

I  What  constitutes  a  riot, 
IL  Relative  to  inquisitions  for  riots 
before  justices  of  the  peace, 
ni.  Relative  to  indictments  and  in- 
formations for  riots, 
RIVER, 
ROLL, 
ROBBERY. 
L  fFbatoonstitutes  a  robbery, 
IL  Relative  to  the  remedy  Sat  the 
party  robbed  by  action  against 
the  hundred,  and  proceedings 
in  such  action, 
RULE  OF  COURT. 
L  Of  rules  in  general, 
n.  Rule  for  time  to  plead, 
IIL  Rule  to  pay  money  into  court, 

IV.  How  proved, 

V.  Costs, 

SAILOR.    See  SxAUUf  and  Wagib, 

p.  1500. 
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I.  Sale  of  goods, 
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SALTPETRE,  1225 

SALVAGE,  1225 

SATISFACTION,  1225 

SCANDAL,  i&e  LuKL,  voL  ii.  p.  894, 

and  Slander,  p.  1260. 
SCANDALUM  MAGNATUM. 
I.  What  slander  comes  within  the 
description     of    scandalum 
magnaturo,  1226 ' 

IL'  What  person  can  have  the  bene- 
fit of  the  BUtute,  1226 
IIL  Relative  to  the  remedy  by  ac- 
tion and  proceedings  therein,    1227 

IV.  Relative  to  the  remedy  by  ihfor- 

mation  or  indictment,  1227 

V.  Punishment,  1227 
SCHOOL,  1227 
SCIENTER,  1228 
SCIRE  FACIAS. 

I.  Relative  to  the  writ  of  sciro  &cias 
in  general ; — 

(a)  Nature  of  it,  1299 

(b)  Form  of  the  writ,  1229 

(c)  Practice  respecting  a  scire  fa- 

cias,  1229 

(d)  Respecting  the  issuing  of  se- 

veral writs,  1229 

(e)  Plea,  1230 

(f)  Judgment ; — 

1.  Nature  of  it,  1230 

2.  Debt  on  the  judgment,  1230 

3.  Error  on  the  judgment,  1230 

(g)  Respecting  the  quashing  or 

Betting  aside  a  scire  facias,       1230 
(h)  How  aJTected  by  a  writ  of  er- 
ror, 1230 
(i)  Costs,  1230 
II.  Relative  to  the  scire  facias  against 
bail; — 

(a)  Nature  of  it,  1231 

(b)  Form  of  the  writ  and  practice 

relaUng  to  it,  1231 

(c)  When  it  lies,  1231 

(d)  Parties  to  the  writ,  1232 

(e)  In  what  county  it  should  be 

brought,  1232 

(f )  In  what  court,  1232 
(ff)  Service  of  it,  1232 
(n)  ReUtive  to  the  amendment,  1232 
(i)  Declaration,  1233 
(j)  Oyer,  1233 
(k)  Pleas  -r- 

1.  What  are  good,  1233 

2.  What  are  not,  1233 
(1)  Replication,  1234 
(m)  Judgment,  1234 

III.  Relative  to  the  scire  facias 
against  the  pledges  in  reple. 
vin,  1234 

rV.  To  remove  an  officer,  1234 

V.  To  repeal  a  patent,  1235 

VI.  In  reversing  a  common  recovery,    1235 

VII.  To  obtain  restitution,  1235 

VIII.  To  have  execution ;— - 

(a)  In  what  action  it  lies,  1236 

(b)  Nature  of  the  proceeding,  1236 
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(o)  When  oecettaiy, 

(d)  When  not  necessary, 

(e)  Consequence  of  issuinff  execu- 

tion without  a  scire  facias, 

(f)  In  what  county  it  should  be 
brought, 


(jg)  In  what  court, 


I)  Respecting  the  parties  to  the 
writ ; — 

1.  PlainUfTs, 

2.  Defendants, 

(i)  Relative  to  the  form  of  the  scire 

facias, 
(j)  When  there  should  be  several 

writs, 
(k)  Of  the  summons  and  return 

by  the  sheriff, 
0)  Oyer, 
(m)  Picas; — 
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2.  What  are  bad, 

(n)  Judgment  and  execution, 
SCIRE  FIERI  INQUIRV, 
SCOLD, 
SCOTLAND, 
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Proceedings  against  him, 
SECRETARY  OF  STATE, 
SEISIN. 

I.  Of  seisin  generally, 

II.  How  to  l^  alleged  in  pleading, 

SEQUESTRATION, 
SERJEANT  AT  LAW, 

SERVANT.    See'  Master  and  Suu 

VANT,  vol  ii.  p.  944. 
SERVICE, 
SESSIONS. 
I.  Respecting  the  holding  of  the  ses- 
sions, 
ir.  Of  their  style, 

III.  Relative  to  the  civil  jurisdiction 

of  the  sessions ; — 
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diction, 
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V.  Relative  to  the  proceedings  at 
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VI.  Distinction    between    general 

and  special  sessions, 
VI  r.  Relative  to  an  adjournment  of 

the  sessions, 
VIIL    When   and    how    the   trial 

should  be, 

IX.  Respecting  appeals  at  sessions, 

X.  Respecting  cases  sent  by  them, 
SET.OFF, 
SELTLEMENT. 

h  Relative  to  the  settlement  of  an 
administrator  or  executor. 
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II.  Relative  to  the  settlement  of  a 

certificate  pauper  and  his  fa- 
mily, dec. 

III.  Relative  to  the  settlement  of  a 
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IV.  Relative  to  the  settlement  of 
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(b)  When  not, 

IX.  Relative  to  the  settlement  by 

executing  an  annual  office, 
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XIV.  Respecting  settlements  in  ex- 
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XV.  When  a  settlement  is  deter- 
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SEVERALTY.    See  Abatement  (x). 

p.  9. 
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SHERIFF. 
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III.  Relative  to  the  extent  of  the 

sherifTs  jurisdiction, 
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sheriff; — 
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VIII.  Respecting   the   sheriff's   of- 
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(b)  Bailiff  of  a  liberty,  1268 
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(d)  Relative  to  the  liability  of  the 
officers  of  the  sheriff,  1268 
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his  officers,  1268 
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sheriff  to  &e  new  one,  1270 
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XV.  Effect  of  the  death  of  the  sheriff,  1271 
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XVIL  Relative  to  the  form  of  pro- 
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(g)  By  indictment,  1274 
(b)  By  information,  1274 

XVIIL  Relative  to  the  remedy  for  a 
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fice, 1275 
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SHIP. 

I.  Respecting  the  apportionment  of 
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ship,  1276 


III.  Respecting  the  slopping  of  a 
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SIMONY,  1277 

SLANDER. 
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ftrence  to  which  the  dander 
wu  uttered ; — 
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I.  Of  the  object  of  acts  of  parliament,  1301 
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(b)  When  they  have  a  retrospective 

operation,  1308 

XVI.  Who  is  entitled  to  the  penalty 
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that  he  was  born  in  England  generally.  But 
in  bar,  it  must  have  a  vtnut^  and  the  plaintiff 
should  ro^y,  that  he  was  born  at  a  certain 
place  in  England.  Pit  v.  Cooper,  2  Raym. 
1243.  Comb.  212.  See  also  1  Show.  349. 
Fort  221. 

11.  To  a  plea  that  defendant  is  an  alien  arti- 
ficer, plaintiff  can  reply,  that  he  is  not,  and  the 
replication  is  not  double.  FreeToan  v.  King,  1 
Sid.  357. 

12.  A  replication  to  a  plea  in  abatement, 
that  plaintiff  is  indigena,  and  born  at  such  a 
place,  must  conclude  to  the  country.  West  v. 
SuUon,  1  Salk.  2.    1  Sid.  357.    4  Mod.  285. 

(c)  Attainder, 

1.  It  may  be  pleaded  in  abatement,  that  the 

Slaintiff  is  attainted.     Bisse  v.   Harcourt,  3 
iod.281.    1  Salk.  177.  S.  C.    1  Show.  150. 

2.  To  this  the  plaintiff  may  reply  a  pardon, 
but  the  replication  must  not  conclude  with  a 
prayer  of  damages.    Id.,  3  Mod.  281. 

(d)  Uontmon,  tenancy  in. 

1.  If  one  tenant  in  common  sue  alone,  co- 
tenancy may  be  pleaded  in  abatement  Black- 
borough  V.  Greaves,  1  Mod.  102. 

2.  So  in  trover  or  debt  that  the  plaintiff  or  a 
■tranger  had  only  a  common  right  with  the  de- 
fendant   Anon.  Skin.  12.    1  Sid.  49. 

3.  Co-tenancy  of  plaintiff  and  defendant 
may  be  also  pleaded  in  bar;  but  if  nti  debet  be 
pleaded,  advantage  cannot  be  taken  of  the  non- 
joinder.   Cole  V.  Banbury,  I  Sid.  49. 

4.  Partnership  must  oe  pleaded  in  abate- 
ment   3  Lev.  219.  254  n. 

5.  A  plea  that  there  is  no  survivorship  be- 
tween merchants,  was  adjudged  ill  in  bar,  but 
that  it  would  have  been  good  in  abatement. 
Kemp  V.  Andrews,  3  Salk.  1.  2  Salk.  444.  1 
Ld.  Ray.  340. 

6.  Defendant  cannot  plead  in  abatement, 
tenancy  in  common  in  himself;  in  a  stranger 
he  may.  If  in  himself  he  may  ^ive  it  in  evi- 
dence.   Haywood  v.  Davis,  1  Salk.  4. 

7.  In  trespass  against  two,  one  defendant 
cannot  plead  a  tenancy  in  common  between 
the  plaintiff  and  the  other  defendant;  but  if 
he  do,  a  replication  of  sole  seisin  traversing 
the  tenancy  in  common  may  conclude  to  the 
eountry.    Davis  v.  Haywood,  7  Mod.  1U5. 

(e)  Covenant  not  to  sue. 

A  covenant  not  to  sue  husband  and  wife 
npon  a  bond  entered  into  by  the  wife  dum  sola, 
during  the  life  of  the  husband,  roust  be  plead- 
ed in  abatement,  and  not  in  bar.  Miles  v.  Wil- 
liams, 10  Mod  162.  Sed  qu. 
I    •a      ]  *(f)  Coverture. 

1.  If  the  plaintiff  is  ^feme  covert 
at  the  time  of  the  action  brought,  it  is  pleada- 
ble in  abatement  Oratenor  v.  Stevens,  10 
Mod.  166.    Lutw.  33. 

2.  That  defendant  is  plaintifTs  wife  may 
be  pleaded  in  bar  or  abatement  Walsal  v. 
Allen,  T.  Raym.  395. 

3.  But  coverture  cannot  be  pleaded  in  bar 
after  a  general  imparlance.  Barielot  v.  Bur- 
tm,  Lutw.  93. 1641.  1  Mod.  8,  notis. 


4.  It  may  be  pleaded  in  abatement  gene- 
rally,  withoutaeenue,  a/tter  if  inbar.     Vezey   •' 
v.iSmtM,  12Mod.503. 

5.  But  it  is  no  plea  if  the  husband  be  ban- 
ished.    Wilmat^s  case,  Moore,  851.    2  Vem. 
104;  or  an  alien  enemy  out  of  the  reaUn.  ' 
Deerly  \.  Duchess  of  Mazarine,  1  Salk.  116. 

6.  If  a /erne  sde  take  husband  pending  the 
suit,  it  does  not  abate  it    Haydon  v.  MiUer,  2  j 
Ra  53.  2  Stra.  811.  2  Ld.  Raym.  1525. 

7.  So  if  original  be  filed  against  a.  feme  aoLe^ 
and  before  the  return  she  intermarries,  it  ib  ^ 
no  abatement  Fitzgerald  v.  C.  Clam  ickarde^  " 
Prac.  Co.  K.  B.  8.   Comb.  449.  242.  2  Ro.  53. 
semb,  cont. 

8.  But  the  writ  thereby  becomes  abateaUe. 
Lee  V.  Maddox,  1  Leon.  168, 169.  1  Bulst  5. 
7.    Comb.  449. 

9.  Iftxfeme  sole  plaintiff,  after  verdict,  and 
before  the  day  in  bank,  take  husband,  the  de- 
fendant cannot  plead  the  coverture  in  abate.  ^ 
ment  Anon.  Cro.  Car.  232. 

10.  Pending  writ  of  error,  plaintiff  married, 
whereby  her  writ  abated;  the  court  gave  . 
leave  to  defendant  to  fake  out  execution  tn- «  ' 
stanter,    Jenkins  v.  Bates,  Prac  Ca.  K.  B.  9. 

2  Stra.  1015.  S.  C. 

11.  If  a  cause  be  removed  into  K.  B.  by 
habeas  corpus,  coverture,  which  happens  after 
plea  pleaded  in  the  inferior  court,  but  befin^  j 
suing  out  the  habeas  corpus,  may  be  pleaded 
in  alNLtement ;  but  on  the  return  of  the  habeas 
corpus  the  court  will,  on  motion,  grant  a  pro' 
cedendo.  Hetherington  v.  Reynolds,  1  Salk.  8. 

12.  That  the  plaintiffs  are  not  married  is  a 
good  plea.  Allen  v.  Cfrey,  1  Sho.  50.  Salk. 
437.  S.  C. 

13.  Or  that  they  were  divorced  before  action 
commenced.  Underbill  y.  Broke  et  ux.  Cnk 
El.  352. 

(g)  Death. 


1.  When  the  death  of  a  /iZatali^abatea 
the  suit 

1.  Death  of  the  plaintiff  abates  the  writ  or 
suit  Reg.  V.  Aires,  10  Mod.  258. 

2.  So  by  the  death  of  one  of  several  plain- 
tiffs or  demandants  peniUng  the  suit,  at  com- 
men  law  tlie  writ  abated.  2  Saund.  Rep.  72.  g. 
2  Lev.  82.  3  Mod.  249. 

3.  Except  in  an  action  brought  by  execu- 
tors. Davies  v.  Duncomb,  1  Vent  235. 

4.  So  in  trover  or  trespass  by  several,  if  one 
died  before  judgment  Wedgewood  v.  Bayly, 
2  Show.  177.  3  Keb.  127.  pL  46. 

5.  So  in  trespass  by  joint  tenants,  if  one 
die,  though  the  parties  were  at  issue ;  but  not , 
in  quare  impedit  or  audita  querela.    Leigh  y. 
Bargany,  Cro.  Jac.  19.  3  Dyer,  379.  pi.  8. 

C.  And  if  the  verdict  was  before  the  death 
of  one  of  tlie  plaintiffs,  it  might  be  set  aside 
on  motion.  Doee  v.  Marttn,  Comb.  169. 

7.  The  prayee  in  aid  and  the  tenant  join  in 
an  attaint,  one  of  them  dies,  the  writ  abates. 
Anon.  Mo.  9. 
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8w  If  two  defimduits  in  replerm  brin^  at- 
tiint,  if  aoe  diet  the  writ  abates :  otiicrwise 
if  one  be  oonsuited.  Anon,  Mo.  17. 

9.  So  by  the  death  of  one  plaintiff  in  error. 
Pefutoyn  ▼.  Bnee,  Conab.  441.  292.  3  Keb. 
571.  pL  3. 

10.  And  a  Inll  of  BGddlesez  taken  oat  bj 
fixir  abates  bj  death  of  one,  and  a  new  writ 
mnst  be  taken  oat  by  the  suirivora  by  joar- 
neVB  aooDonts.  Temple  v.  Bishop,  12  Mod. 
188. 

1 1.  So,  if  a  plaintiff  cUed  between  day  of  nm 
fmrs  and  day  in  bank,  the  action  abated. 
Smitki.hiMk,!  Mod. A. 

12.  Before  jodj^ment  if  there  be  two  plain- 
tifii,  and  one  die,  thoogfh  the  interest  survive, 
the  writ  shall  abate,  tlraagh  if  one  of  the  de- 
fendants  had  died  it  woula  not.  Law  v.  7bol. 
AiU,Ctrter,  193. 

13.  Bat  by  8  and  9  WiD.  3.  c.  11.  if  the  ac 
tion  be  soch  as  sorrives,  it  shall  not  abate  by 
reason  of  *he  death  of  either  of  the  parties. 
1  Mod.  4, 5,  flslts.  Lowther  ▼.  KeOy,  8  Mod. 
115. 

2:  When  the  death  of  a  defendata 

abates  it 

1.  Where  an  action  founded  on 

[    M    ]  contract*  is  broa^ht  against  two, 

and  one  dies,  the  writ  shall  abate,  al- 

thongh  they  are  executors ;  but  in  actions  of 

trespass,  which  are  grounded  upon  a  tort,  the 

death  of  one  shall  not  abate  the  writ    Worral 

▼.  ihviid,  T.  Raym.  131.  463.    1  Sid.  259.    1 

Leon.  44.  3  Saund.  72.  and  72  h. 

2.  When  sereral  join  in  pleading  not  guil- 
tf,  and  one  dies  before  verdict,  the  writ  abates. 

^  Wodridee  ▼.  CUherry,  12  Mod.  1.  Prac.  Ca. 
K.  &  9.  SL  C.  EUwaiea  v.  Lucy,  3  Salk.  117. 

3.  So,  in  an  action  against  baron  and  feme, 
it  the  suit  of  baron  and  feme,  one  of  the  femes 

"^  dying  after  verdict,  judinncnt  was  staid. 
Csw^T.  Poukon,  Hob.  129.  Prac.  Ca.  K.  B. 
6.&C. 

4.  Death  of  husband  (though  ioined  for 
. ,    canSarmitj)  was  held  to  abate  a  writ  of  error. 

FUxeerM  t.  C.  o/  Clanriekarde,  Comb.  263. 
Prac;Ca.K.  B.a  &C. 

5.  And  where  defendant  died  boibro  inter- 
locutory judginent,  writ  was  held  to  abate. 
Wolhp  r.  Jrwrin,  Prac.  Ca.  K.  B.  125. 

6.  So  by  death  of  defendant  htfore  oommis- 
•ioo.day;  but  otherwise  if  after.  Anon*  1 
Salk.& 

7.  If  judgment  is  respited  to  another  term 
/    to  obtain  the  opinion  of  the  Court,  and  the 

defendant  dies  before  the  term,  tho  writ  abates. 
SUket  ▼.  For<er,  Bend.  74. 

8L  By  sUt  8  and  9  W.  3.  the  action  is  not 
to  sbate  by  death  of  one  of  several  defendants, 
if  the  cause  of  action  survive.  See  2  Saund. 
Rep.  72  h ;  and  the  death  should  be  suggest, 
ed  OD  the  roll.     lb. 

3.  When  death  does  not  abate. 
1.  Death  of  the  plaintiff  in  ejectment  docs 
-^  not  abate  the  action.     AddUon  r.  Otway^  1 
Mod.  253. 


9.  And  in  audita  querela  the  death  of  ono 
does  not  abate  the  writ,  because  it  is  in  dit-     i.  -  * "' 
charge.    CapA  v.  SaJUontAad,  3  Mod.  249. 
Ruddock's  case,  6  Co.  25. 

3.  In  the  Ecclesiastical  Court,  a  suit  does  ^ 
not  abate  by  the  death  of  either  party.  PoUx*      '/  *  <^  ^ 
phen  V.  Polexphen,  1  Vent  134.    2  Lev.  6.    2 
Rol.20.  1  Leon.  27a 

4.  Tho  death  of  the  defendant  cannot  be 
pleaded  in  abatement,  or  alleged  in  arrest  of     6  - 
judgment  after  verdict    Blaby  v.  Easttoig,  ^ 
Cro.  £1. 202 ;  nor  if  after  interlocutory,  though 
before  final  judgment.  1  Leon.  263. 

5.  A  writ  of  error  u  not  abated  b^  the 
death  of  defendant,  where  error  dependmg  is 
pleaded  by  the  survivor  to  a  set. /a.  brought 

on  a  judgment  recovered.  Fowles  v.  Bridget t  ' 

1  Show.  186. 

6.  Nor  by  death  of  one  of  the  defbndantsin 
error.  Wiekett  v.  Cremer,  1 L.  Raym.  439.  1 
Salk.  263.  Jcnk.  106. 

7.  Replevin  is  not  abated  by  the  death  of     //  -    (/ 
one  of  the  defendants  puis  darrien  coRltmi-  • 
ante.  3  Dver,  175.  pi.  24. 

8.  Death  aflor  inquiry  executed,  cannot  be       / ,  .  ^  / 
pleaded  or  suggested  on  the  rolL   2  Keb.  548.       *"' 

pi.  20.  3  Keb.  160. 

9.  If  a  man  bo  li? ing  at  the  day  of  mst 

prius,  and  die  boforo  the  day  in  bank,  the       ^/     *- 

writ  shall  not  abate,    iinon.  March,  65.  pL 

101. 

10.  After  issue  joined  in  an  action  against      ^  /      ^ 
two  defendants,  it  one  of  them  die  the  writ 

shall  not  abate.     T{gins  v.  » Cro.  Car. 

426. 

11.  If  two  joint  tenants  are  defendants, 
death  of  ono  does  not  abate  the  writ ;  for  the 
action  u  joint  and  several.  Adm.  3  Mod. 
249. 

12.  In  deceit  upon  a  fino  if  one  defendant  ,^ 
dies  the  writ  docs  not  abate.     The  Queen  T. 
Dewe,  Mo.  13. 

13.  Fieri  facias  issued  under  a  warrant  of 
attorney  to  confess  judgment,  is  not  rendered     •'/     (- 
void  by  the  death  ot  defendant  aflcr  the  teste,  7 
but  before  service.    Drinkteater  v.  Kmghtf  3 

Keb.  257. 

14.  Information  does  not  abate  by  the  death 

of  tho  Attorney  General  or  of  a  relator.    Sir         •  , 
T.  Waller  v.  Hanger,2  Bulst  134. 261.  Hard. 
161. 

15.  And  if  an  informer  dies,  the  Attorney' 
General  may  proceed.    Hamnum  v.  Chriffith^         * 
Cro.  Eliz.  563.  2  Bulst  134. 

16.  Ahio,  if  the  plaintiff  die  afler  the  day  in 
bank,  judgment  may  be  entered.    Crisps  v.     *' 
AToyor  of  Berwick,  1  Sid.  462.  1  Vent  59.  See  ^ 
also  8  and  9  W.  3.  c.  1.  cited  ante. 

(h)  Demise  of  the  King. 

1.  By  tho  death  of  the  kin^,  a  writ  of  error 
in  parliament,  in  a  civil  suit,  was 

held  abated  ;  the  king  bein^  a  *par.  [    *5    ] 
ty,  and  tho  return  falling  within  the 
reign  of  the  successor.    Apb.  Armagh  v.  The 
King,  2  Stro.  843.  Fort  213. 

2.  Proceedings  on  fvoisarranto  information  ' 
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are  not  abated  by  demiae  of  the  crown.  Ktx 
▼.  FotreU,  3  Str.  783. 

3.  An  action  qjoi  tam^  and  the  proceedings 
thereon,  do  not  abate  by  the  demiae  of  the 
kine,  for  it  ii  a  civil  suit  within  the  provisions 
of  1  £dw.  6.  c  7.  FarringUnCB  caae,Gro.  Oar.  10. 

4.  Nor  a  aci  fa.  to  repeal  letters  patent, 
beuiff  within  the  1  Ed.  6.  c  7.,  and  1  Ann.  c 
a    lUx  ▼.  T%MAy  1  Stra.  43. 

5.  The  kinr*8  death  does  not  discharge  co> 
roners  fhmi  ueir  office;  but  commissions  to 
flheriflb  and  justices  of  the  peace  are  thereby 
determined.    DalL  15. 

6.  Serjeant's  writs  abate  by  the  demise  of 
the  crown  between  the  teste  and  the  retorn. 
CaU  efSerjeante,  Cro.  Jac.  1. 

7.  By  the  1  Ed.  6.  c.  7.,  and  1  Ann.  c.  8.,  no 
snit  or  process  between  party  and  party,  or 
where  the  king  Is  a  party,  or  any  suits,  inqui- 
aitions,  or  proceedings  are  to  be  discontinued 
or  abated  by  the  kin|r*s  demise. 

(i)  DignUy,  want  of  name  of.  [See  also  Mis- 
NOMBR,  infra.] 

1.  Defendant  may  plead  in  abatement  that 
he  is  a  baronet,  if  not  so  named.  Lepara  v. 
^r  JohnJermaiw^  3  Salk.  334. 

3.  A  countess  dowaVer  must  be  named  ao 
in  the  writ,  or  it  aludl  abate.  Brounker  v. 
Jikifu,  Skin.  15. 

3.  If  a  baronet  is  sued  by  the  addition  of 
knight  and  baronet,  the  action  will  abate,  and 
no  amendment  be  allowed.  Case  of  ihckg, 
bart.,  1  Vent  154. 

4.  So  it  may  be  pleaded  in  abatement  that 
plaintiff  has  received  the  order  of  knighthood. 
Leet  V.  MilU,  6  Mod.  105.  Ck>mb.  65. 

5.  A  quare  impedit  abates  by  plaintiflr*s 
being  made  a  knight,  and  no  writ  by  journey's 
accounts  albwed.    3  Dy.  55.  pi.  7. 

6.  But  if  the  demandant  in  assize  be  made  a 
knight  of  the  bath,  the  writ  does  not  abate  by 
the  Stat  Ed.  6.  Sir^  Heath  v.  Paget,  1  Sid. 
40.  1  Keb.  13.  pi.  30. 

(j)  Excommunieation, 

1.  It  may  be  pleaded  tliat  plaintiff  is  ex- 
communicated. 3  Sannd.  Rep.  309  e.  Lut  17. 

3.  Though  he  sues  in  outer  droit,  Sturton 
V.  i'tftmit,  3  Lev.  308. 

3.  Ine  plea  ought  to  ahow  the  time  of  the 
excommunication,  and  aver  that  the  plaintiff 
and  the  person  excommunicated  are  the  same. 
Baker  v.  Oough,  Cro.  Jac.  83. 

4  So  it  ought  to  say  responderi  rum  debet, 
and  show  by  what  bishop  the  plaintiff  waa  ex- 
communicated. Sturton  V.  Pierpont,  3  Lev. 
30&  6  Mod.  775. 

5.  To  this  plea  the  plaintiff  may  reply  abeo- 
lution,  or  a  general  pardon.  TVoMOp  v.  Riek. 
ardson,  Cra  Jac  313. 

6.  Such  a  plea  must  be  signed  by  counsel, 
and  be  under  seaL    Anon,  6  Mod.  181. 

7.  But  since  the  53  G.  3.  c.  137.  it  seems  no 
one  can  be  excommunicated. 

(k)  ExeetUora  and  Adminiatrators,  in  suits  by 
and  against, 
I,  Where  one  executor  who  has  proved  the 


will  raes  without  the  other,  the  bitt  or  writ 
will  abate,  although  the  other  executor  be  im-  J-  - 
der  the  age  of  17  years.   Fonoiti  v.  TVemoine,  " 
3  Saund.  313.   Yelv.  130.    1  BiownL  101.   T. 
Ri^m.  19a    But  see  1  Lev.  181. 

3.  So,  though  one  executor  be  severed,  if 
the  cause  of  action  arose  in  their  own  time.  -  >  ^ 
Manly  v.  LondL,  Hard.  317.    Or  if  he  do  not  ^ 
administer.   SwaUow  v,  Emberton^  1  Lev.  161. 
3  Keb.  36. 

3.  If  two  executors  sue,  it  cannot  be  plead- 
ed in  abatement  that  only  one  of  them  proved     • 
thewiU.  Bnmfci  V.  SienniJ,  7  Mod. 39.  ISalk. 

3.  S.  C 

4.  In  an  action  by  an  administrator,  that  a     ' 
prior  administrate  was  ^franted  to  a  third   '-' 
person  must  be  pleaded  m  bar,  and  not  in  ^  , 
abatement  Hacket  v.  TiUy,  3  L.  Raym.  1307. 

5.  If  one  executor  or  administrator  be  sued, 
it  may  be  pleaded  in  abatement  that  there  are  . 
others  not  joined :  but  the  plea  must  ahow  that 
the  others  have  administered.   AlqC' 

ander  v.  A£at0m«n,*Willes.  48. 1  Lev.  [    Ml     ] 
161.  9  Co.  37  b.  3  Keb.  36.  pL  54. 

6.  Administrator  sued  aa  executor  may  abate 

the  writ,  if  the  administration  was  committed  j'  - 
before  action  brought,  but  not  if  during  the 
suit    Blaunftamer  v.  Frye,  1  Leon.  69. 

7.  In  debt  against  an  administrator,  j»lea  .  _ 
that  writ  is  tested  before  letters  of  adminia-  ^    ^ 
tration,  is  good.     Waiford  v.  SuvtUe,  Lutw.  4. 

8.  That  defendant  is  executor  and  not  ad- 
ministrator  is  pleadable  in  abatement,  bat  not  J~  . 
in  bar.    Stodier  v.  Heaik,  Ca.  T.  Hardw.  104. 
Skin.  365. 

9.  So  that  defendant  is  adminiatrator,  and 
nQ^  executor.  Harding  v.  SaUhill,  1  Salk.  296. 
3  Keb.  746.  pi.  16.  Skin.  365. 

10.  That  he  is  only  administrator  durante    • 
minori  eUate,    lAttU  v.  Plant,  Lutw.  30. 

11.  In  debt  on  bond  aeainst  a  defendant  aa 
executor,  he  may  plead  m  abatement,  that  he 

is  administrator  and  not  executor,  without  tra-  <  -  ^ 
versing  that  he  administered  aa  executor;  but  ' 
tills  ptea  cannot  be  pleaded  by  an  executor  de 
eon  tort.    Loveday  v.  Young,  3  Show.  373. 
Sed  vid.  Lutw.  889.  p.  13.  pi.  36. 

13.  If  one  executor  die,  the  action  must  be   .      . 
against  the  aurvivors  only,  iinon.  4  Leo.  193.  "^    • 

13.  In  debt  against  A  as  executor  of  B,  if 
he  plead  that  he  is  administrator  and  not  exe- 
cutor, he  must  expressly  show  that  B  died  in-    ^  ,- 
testate,  and  the  time  when  administradon  waa  "^    ' 
granted,  and  conclude  in  abatement,  and  not 
m  bar.    Juetiee  v.  White,  1  Mod.  339. 

(1)  Infancy. 

1.  If  an  infant,  one  of  several  defendants,  ^ 
avow  and  appear  by  attorney,  it  is  pleadable  ' 
in  abatement,  but  not  aasignable  for  error. 
Coon  V.  Bowleo,  1  Show.  170. 

2.  Where  an  infant  sues  by  attorney,  where 

he  ought  to  sue  by  his  next  n'iend,  or  by  guar-     ** 
dian,  the  bill  or  writ  ahall  abate.    Foxwiet  v. 
Tremaine,  3  Saund.  312, 313. 
(m)  JointUenure, 
After  a  plea  in  bar,  and  voucher  which  af-  ^^^ 
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6mi  tibe  wril, 
be  pleaded  In  al 


iQiBt4enBre  of  puroel  cannot 
i.    3  Dy.  391.  pL  67. 


(b)  Juriadietwn^  watU  ef, 

}'  To  an  action  in  an  inferior  oonrt,  it  may  be 

^         pleaded  in  abatement,  that  the  mayor,  being 

/'  ^     the  judge,  hat  not  reoeiTed  the  sacnunent  pur- 

annnt  to  tbe  tert  act.    jbtiy  ▼.  TWi,  2  Mod. 

194. 

(o)  Mitnomer. 
_       1.  Mimomer  must  be  pleaded  in  abatement 
'    -     and  in  pemn,  not  by  attorney.    Corm$h  ▼. 
2V^cy,  Com.  641.  Lutw.  11. 

2.  And  if  defendant  neglect  to  avail  himaelf 
r    f    of  the  ermr  at  the  proper  time,  he  may  be 

""^  tahan  in  execution  by  the  wrong  name. 
Grmfvd  V.  8aUkwdl^  2  St^  12ia 

3.  If  the  ohligor  of  a  bond  be  nied  by  a 
vrong  Gbriatian  name,  the  mianomer  may  be 
pleaded  in  abatement;  bat  if  the  defendant  only 
plead  the  general  iaaae,  thooffh  the  jury  find 
thai  be  aealed  and  deUrered  the  bond,  the 
plaintiff  cannot  have  judgment  htid  ▼. 
Clwie,  2  Show.  504. 

^  ^  4  If  A  make  a  bond  in  the  name  of  B,  and 

"^    is  toed  by  the  name  of  B,  he  may  plead  mis. 

Booer,  bot  be  ought  not  to  pray  oyer.    LtncA 

▼.fiMie,6Mod.225. 

5.  A  /ene  coeert,  after  bailbond  given  by  a 

'-'    wrang  name,  may  plead  mianomer,  bat  ano. 

ther  person  is  estopped  by  it   S.  C.    1  Salk.  7. 

&  If  defendant  is  sued  by  a  wrong  Christian 

and  sBmsmr,  he  may  plead  it  in  erne  plea,  and 

^      it  will  not  be  dooUe.    JSeod  ▼.  JKattrar,  R  R. 

fl.28& 
.   , .        7.  Defendant  oaght  to  plead  that  he  is  bap. 
tiaed  and  known  by  such  a  name;  for  baptized 
without  **  known**  is  not  sufficient    Holman 
T.  IFsUni,  1  Saik.  a    6  Mod.  116. 

8.  If  defendant  says  he  was  baptized,  he 
**      oogfat  to  ahow  where.    NiehoU  v.  Shepkerd, 

Skin.620. 

9.  In  assumpsit  against  two,  one  cannot 
.-  '*■    plesd  that  the  other  is  misnamed.    Schood  ▼. 

£eaaee,Latw.  35. 
r       10.  Bail  cannot  plead  misnomer  of  princi- 
pal   Addison  T.Foterson,  8  Mod.  289, 290. 

11.  A  defendant  may  plead  that 

[    *7    ]  he  *is  not  named  by  his  name  of 

office,  whether  the  suit  concern  lus 

office  or  not    Hok  v.  Ward^  Str.  650.    Cra 

Efiz.224.542.    Ow.61. 

12.  Misnomer  abates  an  indictment    Rex 
^      ▼.  JEaoOec,  1  Raym.  10. 

13.  Misnomer  abates  the  suit  only  as  to  the 
party  pleading  it  Per  Holt  C.  J.  jRawlinBon 
V.  Onei,  Holt,  1. 

(p)  Nonjoinder,  ^ 

1.  That  others  not  juuned  contracted  is 
^f.     pleadable  in  abatement    2  Keb.  877.  pL  48. 

"     Skin.  280. 

2.  If  an  action  be  brought  against  some  only 
of  the  partowners  of  a  snip,  Uic  joint4enancy 

'^  maat  be  pleaded  in  abatement,  for  it  cannot  m 
taken  advantage  of  on  the  general  issue.  .00- 
«ni  V.  Sandfori^  2  Show.  478. 


3i  If  a  man  bring  an  action  of  trespass 
against  A,  declaring  quod  ipte  mnul  cum  B 
el  C  did  the  trespass,  and  does  not  sue  them  all,    /^^  ^ 
the  writ  shall  abate.    CoU  v.  Bp.  Cotentry^  ' 
Hob.  164  lb.  199.  2  Saund.  210  c  396.;  hot 
see  210  en.  (A). 

4.  In  trespass  against  A  who  pleads  that  he 

and  B  did  the  trespaos,  and  the  plaintiff  re-    ,>   -     y 
leased  to  B,  though  the  plaintiff  traverse  the    ^- 
release,  yet  the  action  ihall  not  abate.    Hob. 
164.  199. 

5.  Nonjoinder  of  plaintiffs  in  ire»pa»$  can     k  ^  j,/ 
only  be  pleaded  inabatement,  flitter  in  atsicmp-    2  ^    ' 
•tt.    LigXue  V.  CAampaiite,  2  Str.  820. 

6.  Plea  in  abatement  of  other  part-owners  'Z 
injured  not  joined,  was  held  bad ;  as  thegif  of 

the  action  was  a  suit  in  the  Admiralty  against     .  ^  .       ^ 
the  plMntiff  only.    SmiJik  g.  t  v.  Gibson,  2    ^  '       \ 
Str.  lOJSTCa.  Temp.  Hard.'STl.  "  \ ' 

7.  If  in  debt  on  bond,  it  appears  upon  oyer 
that  another  person  is  mentioned  in  the  bond 

to  be  bound  jointly  with  defendant,  he  moat    ^  ^ 
not  therefore  demur,  but  plead  in  abatement    ^  * 
that  the  other  person  sealed  the  bond  and  is 
still  alive.    CoJMl  v.  Va^ighan^  1  Saund.  290. 
Lutw.  267.    Gilbert  v.  BoM,  1  Str.  SOQ.,  and 
2Keb.  pL525.  pL20. 

8.  If  defendant  pleads  that  he  holds  in  com-        ^^ 
mon  with  one  not  named,  he  ought  to  ahow 
bow  they  hold  in  common.    3  H.  6^  56  b. 

9.  If  a  quare  impedit  be  brought  against  the 
incumbent  and  ordinary,  without  naming  the     /^  -  ^/ 
patron,  it  is  abateable  by  plea ;  but  it  is  not 
ipsofoUo  abated.     Thmnton  v.  Saviile^  Palm. 

309.  3  Lev.  15. 398. 

10.  If  a  rent  charge  be  granted  to  A,  B,  and 
C,  and  C  die,  and  A  distrain  for  rent  arrear, 
and  avow  for  the  taking  in  his  own  right  only, 
the  action  on  demurrer  ahall  abate;  Ibr  u- 
though  a  jointHcnant  may  distrain  alone,  he 
cannot  avow  for  the  whole  as  in  his  own  right, 
but  ouffht  to  make  cognizance  for  the  rest;  but 
sem6.  m  such  case  the  court  will  grant  a  re- 
pleader.   PvUer  V.  Palmer,  5  Mod.  72. 

(q)  (hUlawry. 

1.  That  tho  plaintiff  is  outlawed  is  a  good     -^.  ,_/ 

Slea  in  abatement  Ford  v.  Edgecomb,  2  Lutw. 
529. 

2.  If  defendant  plead  outlawry  of  the  plain- 
tiff, and  plaintiff  shows  that  it  has  been  re-    ?     « 
versed  on  error,  defendant  shall  answer  over; 
but  if  a  pardon  be  pleaded,  the  writ  shall  abate. 
Pdlmefa  case,  1  And.  30. 

3.  So  it  may  be  pleaded  that  one  of  the  plain-     >  -  .  , 
tiffs  is  outlawed.    Clarke  v.  Serogga,  %  Lutw. 
1510. 

4.  Where  two  partners  are  sued  and  one 
outlawed,  the  other  cannot  plead  in  bar  that 
the  outlawry  is  erroneous ;  if  pleadable,  it 
must  be  in  abatement.  Symonde  v.  Parmenitr, 
Stra.  1269. 

5.  In  debt  on  bond,  outlawry  is  a  plea  in 
bar  ;  in  trespass  or  debt  upon  contract,  it  is  a 
good  pica  in  abatement  Barnard*9  case, 
Owen,  22.    Prac.  Ca.  K.  B.  171.  S.  C. 

6.  So^  in  audita  querela,  the  outlav/ry  of  the 
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plaintiff  may  be  pleaded  in  disabilitjr.    ^g- 
deiiT.  WAttecAurcA,!  Mod.  224. 

7.  In  an  action  by  an  ezecator,  it  is  a  good 
plea  that  the  testator  was  outlawed.  Powit  ▼. 
H^{uiffu,2Lutw.l601. 

8.  It  may  be  pleaded  to  a  ^ui  torn  inibrma* 
tion.    Atkins  v.  Haylea,  2  Mod.  267. 

(r)  Partnerahip,    ^ee  Common,  tenancy  tn,  p. 

2.  ante  (d). 

(s)  Pendency  of  another  aciion. 

1.  When  pleadable. 

1.  Pendency  of  another  suit  for  the  same 

cause   of    action    is  pleadable    in 
[     *8    ]  'abatement    Bowler  v.  Spatchurot, 
Lutw.  33.54.5Co.61. 

2.  But  in  a  penal  action  it  must  be  pleaded 
in  bar,  Baines  ?.  Blaekbourne^Stij.  316.  And 
see  further  as  to  the  propriety  of  pleading  such 
a  plea  in  bar  or  abatement,  3  Chit  PI.  303  d. 
5B.&A.101. 

3.  In  an  action  against  two  joint-trespass- 
ers,  another  action  brought  against  one  of 
them  is  pleadable  in  abatement  Rawlingon 
V.  Oreit,  Holt,  1.  Carth.  96. 136. 453.  517. 

4.  Attachment  of  debt  in  London,  before  the 
writ  purchased,  is  pleadable  in  abatement  of 
the  writ    Brook  v.  Smith,  Holt,  285. 

5.  If  two  replevins  or  two  informations  are 
brought  at  the  same  time,  the  one  may  be 
pleaded  to  the  other.  Pye  v.  Cooke,  Mo.  864. 
Hob.  128. 

6.  If  a  defendant  pleads  a  misnomer,  and 
the  plaintiff,  without  discontinuing  that  action, 
brings  another  against  him  in  his  right  name 
for  the  same  cause,  he  may  plead  the  pendency 
of  the  other  action  in  abatement,  and  the  plain- 
tiff cannot  avoid  the  effect  of  the  plea  by  en- 
tering afterwards  a  discontinuance  to  the  first 
action.  KnighVa  case,  2  Raym.  1014.  1  Salk. 
32d.  3  Salk.  238. 

7.  Another  action  pending  for  the  same 
cause  may  be  pleaded  protttpatetper  recordum, 
before  the  original  plea  or  issue  is  entered  on 
record.    Armttare  v.  Row,  12  Mod.  91. 

2.  When  not  pleadable. 

1.  It  is  no  plea  that  an  action  i^  depending 
against  others  as  executors  of  the  same  testa- 
tor.   3  H.  6. 14. 

2.  A  plea  in  abatement  to  debt  on  a  judg- 
ment, that  a  writ  of  error  is  depending,  is  bad. 
Syma  v.  T^ms,  1  Show.  9a  146.  Cont.  1  Raym. 
47.  Comb.  199.  211. 

3.  A  plea  in  abatement  **  that  another  ac- 
tion is  depending  for  the  same  cause  in  our 
court  of  common  bench,"  is  bad.  Bonner  v. 
JIall,  1  Lord  Raym.  338. 

4.  Pendency  of  an  action  for  the  same  cause 
in  an  inferior  court  cannot  be  pleaded  in  abate- 
ment to  an  action  in  a  superior  one.  Seera  v. 
T\imer,  2  Ld.  Raym.  1102.  5  Co.  62  a. 

5.  To  aaaumjait  in  K.  B.,  the  defendant  can- 
not plead  another  action  depending  for  the 
same  cause  in  C.  P. ;  nor  can  an  action  in  an 
inferior  court  be  pleaded  to  a  suit  in  a  superior 
one.  RoiDSton  v.  Combat,  6  Mod.  137.  Sparry*a 

5  Co.  ^.  a. 


6.  A  plea  by  the  heir  toan  action  on  a  bond  7 
of  another  action  against  him  as  ezeootor,  is  ' 
bad.    Haight  v.  Lsngham,  3  Lev.  303. 

7.  Replevin  pending  below  cannot  be  plead- 
ed to  trespass  for  taking  cattle.  WkiU  ▼. 
^WiUia,  2  Wils.  87.    Contr,  14  H.  7. 13  b. 

8.  In  an  action  on  a  bond  against  twos  tbat 
it  was  made  totliree,who  have  an  action  pend- 
ing, is  bad,  for  the  bond  must  be  difierent. 
laam  v.  HUchcock,  Cro.  El.  202. 

9.  In  trespass  against  three,  a  plea  that  an  _ 
action  is  pending  against  two  of  them,  with* 
out  mentioning  the  third  is  bad.     WaUia  ▼. 
&im/,Lnt42.1  Sho.  75. 

10.  It  is  no  plea  that  another  action  ia  de- 
pending against  a  stranger  for  the  same  caiue. 
Earl  of  Bedford  v.  Bp,  Exeter,  Hob.  137, 138. 

(t)  Practice,  matteraof. 
Plea  to  a  acire  fadaa  on  recogniiance  that   ; 
there  were  but  14  dajrs  between  the  teste  and 
return,  is  ilL    Naera  v.  Co.  Huntmgdan^  Lotw. 
24,26. 

(u)  PrimUge,  — 

1.  Serjeant  at  Law's  and  Prothanotary*s 
Clerks,  may  plead  in  abatement  if  sued  by 
bill,  instead  of  original.  Swain  v.  Girdler,  l 
Barnes,  266.;  but  rrothonotary^s  Clerks  have 
no  privilege  unless  actually  employed.  Paine 
V.  Fry,  Str.  546. 

2.  An  attorney  of  one  court  may,  after  pat- 
ting in  special  bail  to  an  action  in  another, 
plead  his  privilege ;  but  waiver  of  privilege  in 
one  action  estops  him  from  pleading  it  ra  an 
other.  Jonea  v.  Bodener,  1  Raym.  135. 1  Salk.  1. 

3.  An  attorney  of  C.  P.  pleaded  privilege 
without  saying  tempore  brevia ;  it  was  held 
bad ;  so  a  plea  that  plaintiff  auacepit  ordinem 
militarem  should  say  tempore  biUa.  Peak  v. 
Paraona,  1  Salk.  1.    Lett  v.  MiOa,  1  Salk.  6. 

4.  A  plea  of  privilege  by  an  attorney  sued 
as  executor  was  over-ruled.  Newton  v.  Aoir- 
land,  1  Salk.  2.  1  Raym.  533.  Laurence  v. 
Martin,  1  Salk.  7. 

•5.  That  defendant  is  a  clerk  in  [    •9     ] 
Chancery,  or  his  -clerk,  may  be  so 
pleaded.  20  H.  6. 32  b.  Lut  1465. 1  Vent  264. 

6.  An  attorney  sued  with  his  wife  or  with 
other  persons  loses  his  privilege.  20  H.  6.  32 
b.  33  a.  1  Vem.  246.  1  Rol.  680. 

7.  So  when  two  attomejrs  sue,  the  defend- 
ant loses  his  privilege.  Ouy  v.  Reunell,  knt  2 
Brownl.267.  Hard.  117.  4  Lev.  193. 

8.  A  defendant  loses  his  privilege  when  in 
actual  custody  of  the  marshal.  Duncombe  v. 
Church,  1  Sjk.  1.  2  Bulst  122. 

(V)  Prap«ty. 

1.  In  replevin  **  property  in  a  stFBnger**^ 
may  be  pleaded  in  abatement    Preagrote  v.  ^' 
Saundera,  6  Mod.  81. 

2.  In  trespass,  property  in  another  is  no 
plea.  20  H.  6. 19.  27H.a2L 

(w)  Recuaancy, 
1.  It  is  a  good  plea  that  plaintiff  b  ajpopish  . 
recusant  Sterten  v.  Pierpomt,  3  Lev.  206.  lb.  > 
11.  67.  5.    2  Mod.  43.    Cro.  Jac.  82. 219.    6 
Mod.  775. 
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%.  It  IS  m.  good  Teplicfttioii  to  thiB  plea  that 
the  oumedcn  lor   recosancy  is   pardoned. 
Idurd  Pctre  ▼.  UmoenUy  of  Cambridge^  3  Lev. 
333.  Ilk  11.  Com.  307. 

(x)  Stverakyy  holding  in. 

1.  If  a  writ  of  dower  be  broaght  against 
•    aereral  jointly,  they  may  plead  in  abatepent 

thmt  they  hold  severally.  Anon,  Lntw.  IL 

2.  So  in  a  writ  of  fonnedon ;  but  not  in  as- 
•iae,  or  writ  of  entry,  ^non.  2  Leon.  8. 

(y)  Varianee. 
When  the  ooant  was  ibr  more  damages 
than  the  original,  the  Tariance  might  formerly 
be  taken  advantage  of  bv  plea  in  abatement 
or  writ  of  error.  Gcodfdlow  ▼.  Turner,  Palm. 
193. 

(i)  What  other  cauMeatnUabaietDriit, 

1.  Whatever  proves  the  writ  false  in  a  ma- 
teria] part,  abates  it  1  Sannd.  Rep.  285  b.  n. 
<7>.  S  Sannd.  Repu  44.  a. 

SL  Matters  in  and  before  the  writ  must  be 
pleided  in  abatement,  and  no  advantage  can 
be  tskea  by  error ;  but  otherwise  where  it  is 
afler  the  writ  Per  Eyres,  J.  Coon  v.  Bowles, 
I  Show.  169. 

3.  If  an  aetioD  be  brought  for  two  things, 
and  it  appears  the  plaintiff  can  have  no  action 
at  aDIbr  om  of  them,  the  whole  writ  shall  not 
abate.  Godfrey's  case,  11  Co.  45  b.  cited  1 
Sannd.  285  a. 

4.  Bat  the  whole  writ  shall  abate  if  it  ap- 
pean  by  the  confession  or  showing  of  the 
plainti^  that  he  has  no  canse  of  action  as  to 
part  of  one  entire  thin^;  or,  if  it  appears  that 
he  may  have  an  action  m  another  form  for  the 
other  thing.  Duppa  v.  Mayo,  1  Saond.  285  a. 
HohL  199. 217.  245. 279. 

II.  What  CAmcor  be  pixadko  in  ABATonNT. 

L  Plea  in  abatement  that  there  are  two 
persons  in  com.  Devon  of  the  same  name 
without  distinction,  is  bad.  Huooey  v.  Husaey, 
Com.  260. 

2.  Cepii  in  dio  loco,  is  a  plea  in  bar  and  not 
in  abatement  Smiih  v.  Walgrave,  in  note. 
Com.  122.  2  Barnes,  281. 

3b  Plea  in  abatement  that  defendant  was  a 
prisoner  in  the  Fleet,  brought  up  by  habeas 
eorfoSj  and  charged  with  declaration  without 
an  original,  is  In^.    Brown  v.  Berry,  1  Raym. 

isa 

4.  So  where  defendant  was  sued  as  gentle- 
tmn  and  pleaded  that  he  was  a  merchant,  the 

'  plea  was  not  allowed.  Such  a  plea  should  give 
plaintiff  a  better  writ  as  to  the  sort  of  addition 
on  which  be  chooses  to  proceed.  Smith  v. 
Matou,  2  Str.  816.  Nash  v.  Battersley,  2  L. 
Rayn.  1541. 986.  Warner  v.  Jbrhy,  2  L.  Raym. 
117a 

5.  Ilea  on  ^o  VDorronto  information  that 
defendant  is  a  gentleman  and  not  an  esquire, 
is  bad.  J7.  v.  Brough,  1  Wils.  244. 

j  6.  Matter  in  bar  cannot  be  pleaded  in 
•bitement  Barber  v.  Palmer,  1  Rajon.  693. 
38alk.l. 

7.  Defendant  cannot  plead  in  abatement, 
mfter  of  evidence  on  the  general  issue ;  as 


that  the  promise  was  made  after  oommenoe- 
ment  of  the  action.  Fac^re  v.  Xynajton,  S 
Raym.  1249. 

*8.  In  debt  upon  bond,  that  day  of  [   *10  \     C    u 
payment  is  not  come,  is  matter  in  ^ 

bar,  and  not  in  abatement  Owen  v.  Butler, 
1  L.  Raym.  345. 

9.  Uncertainties  and  errors  in  declaration  ^ 

cannot  be  pleaded  in  abatement;  they  must    </-v^ 
be  demurred  to.  Hareourt  v.  Hastings,  3  Salk.    ^ 
19.  1  Salk.  212. 

12.  In  assumpsit  for  money  received  to 
plaintiff's  use,  a  plea  in  abatement  that  de-     •/"  i*' 
fendant  received  it  as  bailiff  to  account,  is     ^ 
bad.     Wilkins  v.  WUkins,  1  Sho.  71.  1  Salk. 
o.  S.  C 

III.  What  hat  bk  pleadeo  Ernna  nr  bae  oe 

ABATEMENT. 

1.  Defendant  in  replevin  may  plead  proper-  . 
ty  either  in  bar  or  abatement    Lotiday  v.     o  '    * 
Mitehel,  Com.  247.    Butcher  v.  Porter,  1  Salk. 

93. 

2.  For  other  matters  which  are  so  pleada-     U^ 
ble,  see  Major  r.  Bird,  1  Mod.  214. 

3.  In  fbrmedon,  that  defendant  was  never 

tenant  of  the  freehold  must  be  pleaded  in      i~  -    <*' 

abatement    Bumand  v.  Standing,  1  Barnes, 

23a 

IV.  Geneeal  eules  eespecting  the  abate- 

ment ov  warrs,  and  pleas  in  abate* 

MENT. 

1.  The  nature  of  a  plea  in  abatement  is  to  ^ 
entitle  the  plaintiff  to  a  better  writ  Stubhins  / 
Y, Bird,2 Mod.  65, 

2.  Such  picas  are  not  amendable.  2  Keb.  70.     .  :,'  - 
pL4a 

3.  And  no  advantage  can  be  taken  on  them 
of  any  defect  in  the  previous  pleadings.  1 
Saund.  285.  n.  (e). 

4.  If  a  writ  abate  one  day,  and  another  writ 

is  purchased,  bearing  teste  the  same  day,  it        I 
shall  be  intended  after  the  abatement  of  the  ' 

first  Co.  Norihumb,  v.  Green,  Aleyn.  34. 

5.  The  court  can  abate  a  writ  ex  officio, 
when  it  appears  that  the  plaintiff  has  no  cause    ^k\ 
of  action.     Thornton  Y.SainUe,'Piim.  311.  3d    / 
Res, 

6.  A  writ  may  be  abated  in  part  and  stand  f  ^ 
good  as  to  the  residue,  2  Saund.  209  e. 

7.  If  two  defendants  plead  several  pleas  in 
abatement,  and  issue  be  joined  on  one  plea, 
and  a  demurrer  to  the  otiier,  if  the  issue  be 
found  against  the  plaintiff,  the  writ  abates 
against  both.  Cvppledick  v.  Sir  T.  TyrwhU, 
Hob.  250. 

8.  There  cannot  be  two  pleas  in  abatement       ^.^ 
Dremlian  v.  Seecombe,  1  Sho.  80.  / 

V.  Time  won  pleading  in  abatement. 

1.  A  plea  in  abatement  must  be  within  four 
days.  Anon.  11  Mod.  2.  Long  v.  Miller,  2  Str. 
1191.  1  Wils.  23.  Cooke,  63. 

2.  But  if  one  of  the  four  is  dies  non,  it  must        ,, 
be  pleaded  on  the  fiflh.    Phillips  v.  Davis,  1 
Barnard,  72.    Prac.  Ca.  K.  B.  9.  S.C.  lb.  10. 

3.  If  rule  for  pleading  is  not  out,  the  plea       ^' 
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mav  be  in  a  tubseqiaeiit  term,  iijum.  19  Mod. 

4-  Plea  pleaded  after  adjoamment  of  part 
of  the  term  and  death  of  tJM  king,  held  good. 
Holman  v.  Burrmo^  3  Raym.  794. 

5.  A  prisoner  hsa  the  whole  tenn  to  plead 
in  abatement.  Anon,  2  Salk.  515. 

6.  Defendant  maj  plead  misnomer  in 
abatement  after  putting  in  bail  by  the  name 
whereby  ha  is  sned.  Benson  v.  Derhf^  1 
Raym.  249.  Contra,  Prac.  Ca.  K.  B.  10.  Lofit 
82. 

7.  Misnomer  may  be  pleaded  after  common 
bail  filed.  Stroud  v.  Gerard,  1  Salk.  8. 

8.  But  after  bail  bond  forfeited,  defendant 
cannot  plead  in  abatement,  ilnon.  2  Salk.  519. 

9.  Plea  in  abatement  cannot  be  after  a  full 
defence.  2  Saund.  Rep.  209  b.  Britton  v.  Gra- 
don,  1  Raym.  117.  Clark  v.  Buder,  12  Mod. 
235.  Alexander  v.  Mawman,  2  WiUes,  40. 
But  he  should  ^  defend  the  force  and  injury 
when,  &&'*  before  ho  pleads  in  abatement  to 
tho  disability  of  the  person,  or  the  jurisdiction 
of  the  court ;  for  that  is  not  full  defence.  2 
WiUea,  40. 

10.  Nor  is  it  allowed  after  a  general  im- 
parlance. Cwrwtn  ▼.  Fletcher,  I  Str.  523.  1 
Salk.l.  Anon.  11  Mod.  2.  1  Mod.  14  Yelr. 
112. 

11.  A  special  imparlance  must  be  procured. 
Nanper  v  Biddle,  1  Barnes,  241. 

12.  Thus,  after  genersi  imparlance  pica 
that  defendant  is  administrator  and  not  exe- 
cutor, is  ill.  GranweU  v.  Sibley,  2  Lev.  190. 

13.  But  ancient  demesne  b  pleadable  after 
imparlance  in  ejectment  1  Keb.  361.  pi.  57. 

*14.  Plea  of  recusancy  is  not  al- 
[  *11   ]  lowable  after  a  general  imparlance. 
Cdoin  ▼.  Fletcher,  8  Mod.  43. 381. 

15.  If  a  person  be  sued  as  executor,  he  may, 
after  a  special  imparlance,  plead  ** joint  exe- 
cutorship"  in  abatement  2  Show.  §52.  Cont 
2  Keb.  81. 

16.  An  attorney  cannot  plead  privilege  in 
abatement  after  imparlance.  Jenkee  ▼.  Ljfon, 
2  Show.  147. 

17.  A  plea  of  privilege  after  special  impar- 
lance, is  good.  Wentuwrih  v.  Squib,  Lutw. 
45.  639.    Contra,  Barker  v.  Forrett,  1  Str.  532. 

18.  Plea  of  privilege  is  good  after  bail  put 
in,  but  not  after  a  general  imparlance.  3  Lev. 
34a 

19.  After  imparlance,  saving  exceptions  to 
the  bill  only,  defendant  cannot  plead  to  the 
jurisdiction.  Duncombe  v.  Church,  1  Ld. 
Raym.  93.    1  Salk.  6. 

20.  When  declaration  is  delivered  so  late  in 
term  that  defendant  is  not  obliged  to  plead  that 
term,  he  must  within  the  first  four  days  of  next 
term  apply  to  prothonotary  for  special  impar- 
lance.   Cooke,  78. 

21.  There  cannot  be  a  plea  in  abatement 
after  a  plea  in  bar;  but  if  it  appear  to  the  court 
that  the  writ  ought  to  abate,  the  court  can 
abate  though  after  verdict    ilnon.  1  Ro.  176. 

22.  In  trespass  upon  not  guilty  pleaded,  the 


jury  found  the  plaintiff  tenant  in  <^«*»"m"  vritii 
others  of  the  land,  it  was  held,  the  deftndmut 
had  lost  the  advantage  of  his  plea  in  alMate> 
ment,  and  the  jurv's  finding  it  was  not  mmttB- 
riaL  Deering  v.  moor,  Cro.  Eliz.  554. 
VI.  Of  thc  mode  or  ruuDiNO  in  ▲aATXiticc-r. 
l.^Pleas  in  abatement  must  go  to  the  whole 
action.  Aylewood  v.  WooUey,  10  Mod.  285. 

2.  They  must  be  certain  to  every  intent. 
Vamjor  v.  CrofU,  10  Mod.  208.  Plowd.  33. 56. 
3  Lev.  67.  Lut  15. 

3.  B^  be^ning  a  plea  **  and  t&e  emid  J.  S.** 
he  admits  himself  to  be  the  person  sued.  Wmr- 
ner  v.  Irby,  2  Ld.  Raym.  1178. 

4  A  temporary  bar  of  right  of  action,  should 
be  pleaded  as  in  abatement,  concluding  oi  re#- 
ponderi  debeat  fumiomie,iLe,  Copley  v.  JMattt- 
noy,  2  Ld.  Raym.  1056.  Dobbtna  v.  Buri^y^ 
ibid.  1243. 

5.  A  plea  in  abatement  must  give  the  plnin- 
tiff  a  better  writ.  Otoen  v  Bulkdey,  ibid.  Comb. 
483.  Yelv,  112.  Vavaoor  v.  CrofU,  10  MocL 
208. 

6.  They  are  distingubhed  in  this  reeped 
firom  pleas  in  bar.  1  Saund.  284.  n.  4 

7.  If  the  defendant  plead  to  the  jurisdiction 
of  the  court,  he  ought  to  ihow  what  other 
court  has  jurisdiction.  Barker  v.  Dormer,  1 
Sho.  192. 

8.  A  plea  in  abatement  may  be  by  attorney.  , 
2  Saund.  210  d. 

9.  Misnomer  should  not  be  pleaded  by  at- 
torney ;  but  if  such  plea  be  received  it  will 
not  be  a  cause  of  demurrer.  Aemer  v.  Wicket, 
12  Mod.  273. 

10.  In  such  a  case  the  plaintiff  should  refose 
the  plea,  or  insist  upon  the  warrant  of  attor- 
ney by  way  of  estoppel  Cremer  v.  Wicket,  1 
Ld.  Ravm.  509. 

11.  It  is  the  form  and  conclusion,  not  the  , 
matter  of  a  plea,  that  makes  it  a  plea  in  abate-  - 
ment,  or  in  bar.    Alice  v.  Gale,  10  Mod.  IIS. 
192. 

12.  A  plea  may  be  in  abatement,  though  it 
contain  matter  in  bar.  Jllsjor  v.  Bird,  1  Mod. 
214 

13.  But  if  a  plea,  though  in  form  in  abate- 
ment,  show  that  plaintiff  has  no  cause  of  ac-  i 
tion,  it  shall  be  taken  in  bar.   Stubbing  v.  Bird, 
2  Mod.  63. 

14  So  matter  pleaded  in  bar  shall  be  so 
taken,  though  concluding  in  abatement  Anon. 
6  Mod.  103. 

15.  A  plea  beginning  in  abatement  and  con- 
cluding in  bar,  is  in  bar.;  and  e  conlro,  a  plea 
beginnmg  in  bar,  and  concluding  in  abate- 
ment,  is  m  abatement  Cometh  v.  Prior^  1 
Show.  4. 

16.  A  plea  of  matter  in  bar,  which  begins 
and  ends  in  abatement,  will  be  in  abatement 
2Saund.209e.  n.  le]. 

17.  If  it  contain  matter  in  bar,  and  condnde 
in  abatement,  it  is  in  bar.  2  Saund.  209  c. 

18.  If  it  begin  in  bar,  contain  matter  in 
abatement,  ana  conclude  in  abatement,  it  is  a 
plea  in  bar.  Co2<  v.  Grven,  1  Lev.  311.   Crosse 
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V.  BiUm,^  l^  HAjm.  lOia   3  Saund.  Rep. 

^^         Id.  If  it   contain   matter   in    abatement, 
and  Qondnde  in  bar,  it  is  in  bar.    2  Saund. 

209  c 
[  *13  ]  *20.  A  plea  in  abatement  is  good, 
tboogh  concluding  in  abatement  to 
the  jnriadiction  and  in  bar.  Brown  v.  Berry, 
1  Ld.  Raym.  128. 
,,.  21.  A  plea  that  plaintiff  was  a  recusant  con- 
'^'^  Tict,  and  that  be  did  not  take  the  oaths  at  the 
qoarter  Kssions,  must  conclude,  **et  hoe  para- 


t' 


fas  e<f  UT\fi€art  per  record.*'    Moore  t. 
Com.  307. 

22.  A  pica  that  defendant  was  baptized  by 
f      the  name  of  John,  with  a  traverse  that  the  oatd 

John  was  ever  known  by  the  name  of  Benja- 
min, is  bad.     Walden  ▼.  Holmaiu  6  Mod. 

lis. 

23.  So  a  plea  of  misnomer  is  ill  if  it  be  **  and 
2      the  9md  J.  6.  Alc,"  and  do  not  say  and  J.  O. 

9emt$  quern  UUa  pned^  ifc.  vemt  et  dicit; 
though  the  precedents  in  Thompson  are  as 
shofe.    ThUeni  t.  Jerihyn,  I  Show.  394. 

24.  A  fdea  in  abatement,  that  defendant  was 
/^ ,  .'^    baptized  by  the  name  of  M,  and  not  of  P,  is 

oeorarrable,  if  it  do  not  allege  that  she  was  so 
ealled  at  the  time  of  the  bill  sued.  Nichd$  v. 
Skepherd,  Skin.  620. 

25.  Deifendant  sued  as  executor,  pleaded 
that  he  was  administrator  by  letters  granted 
him  fay  the  dean  of  Canterbury  by  reason  of 
the  snspeosioD  of  the  archbishop;  the  plea  was 
bckL  bad  because  it  was  not  alleged  that  the 
intestate  had  6sna  notabilia  there.  Bowler  v. 
^atckarti^Latw.  31.  34 

26l  Plea  by  defendant  sued  as  executrix, 
tiiat  she  is  administratrix,  must  trarerse  that 
she  had  administered  before  administration. 
Grey  r.  Tkorowgood,  Lutw.  889.  891.  lb.  13. 
Hob.  49.  2  Vent  179.  2  Show.  371.  contra. 

27.  Plea  by  a  person  suei}~as  executor,  that 
testator  made  another  person  executor,  must 
traverse  that  defendant  was  executor,  ^ngle- 
ISRT.  Bnotreej  2  Mod.  168. 
if  28.  Outlawry  pleaded  in  abatement  must 
^tubpedengiUL  Moore  r. ,  Com.  307. 

29.  So  exoc»nmunica*uin.   Id.  ibid» 

30.  Matters  of  record  pleaded  in  abatement, 
if  of  another  court,  must  be  tub  pede  gigiUi. 
Curwen  ▼.  FleUher^  1  Str.  622. 

,^  31.  Plea  ofrecoTcryin  another  penal  action, 
must  show  the  day  each  bill  was  exhibited. 
/odboB  q.  t  V.  Gieling,  2  Str.  1169. 
/  32.  A  plea  in  abs^ment  need  not  be  in 
abatement  both  of  the  declaration  and  writ 
2  Saund.  210  b. 

33.  Where  the  action  is  by  origrinal  defend- 
ant may  plead  in  abatement  of  tho  declara- 
1icn;a2iler,  If  by  bill.  i>e  v.  Amies,  Holt  3. 
Prae.Ca.K.  B.9.  S.a 

34  In  that  case  it  must  be  of  the  bill  only, 
act  of  the  declaration.    Id.  ibid. 

35.  In  pleas  of  abatement  to  the  person,  a 
•nse  is  onneoessary.    Leei  ▼.  MiUs^  1  Salk. 
6.  S  L.  Rajm.  1014  6  Mod.  106. 
Vols.  I.  2 
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36.  And  in  general  no  ventie  is  required  in       'p 
these  pleas.    1  Saund.  8.  2  ib.  209  c 

37.  So  misnomer  may  be  pleaded  without  a 
nenue,  WiUimM  v.  Drury,  12  Mod.  195.  2 
Salk.  509. 

38.  A  plea  in  disability  of  plaintiff,  must  -. 
show  that  the  disability  existed  at  the  time  of  ^ 
action  brought.    Leei  v.  Mt//s,  6  Mod.  106. 

39.  These  pleas  ought  to  conclude,  et  petit 
judicium  de  bitta  et  quod  biUa  iUa  eaooetur,  and 
not  petit  judicium  n  iUe  ad  billam  pretdietam 
reopondere  compeUi  debeet.  Bowers  t.  CooAt, 
Carth.  363, 364. 

VII.  Affidavits  in  support  or  pleas  in  abate-        ^ 

MENT. 

1.  An  affidavit  is  requisite  to  a  plea  in  abate, 
ment  in  the  Crown-office.  Rex  v.  Joneo^  2  Str. 
1161. 

2.  If  a  plea  be  filed  in  abatement  without 
affidavit,  plaintiff  may  treat  it  as  a  nullity.  2 
Saund.  210  d. 

3.  The  statute  of  4  Ann.  as  to  affidavits,  ap* 
plies  to  criminal  as  well  as  civil  cases.  Ib. 

4.  The  affidavit  in  verification  of  a  dilatory 
plea  must  be  positive  as  to  every  matter  of  fact 
which  is  therein  pleaded.  Pearce  v.  Daty^ 
Say.  293. 294 

5.  A  plea  of  privilege  by  a  seijeant  requires 
an  affidavit  that  he  has  business  there,  and 
there  only.    StiUo  v.  Mead,  2  Stra.  73a 

6.  Every  particular  fact  alleged  in  a  plea  of 
privilege  must  be  verified  by  i&davit  Cutu 
mngkm  v.  Johnson,  Say.  19. 

7.  To  a  plea  in  abatement,  that  the  writ 
was  never  returned,  an  affidavit  of 

*the  fact  is  necessary.   Sherman  v.  [   *13   ] 
Alvarez^  1  Str.  639.    2  L.  Raym. 
1409. 

8.  It  is  bad  to  say  in  an  affidavit  that  it  is 
a  true  pUa ;  it  should  be  that  the  plea  ie  true. 
Onslow  V  Booth,  2  Str.  705.  Fort  341. 

9.  The  affidavit  in  support  of  a  plea  of  pri- 
vilege by  an  attorney  must  state  not  only  that 
he  is  an  attorney,  but  that  he  was  so  at  the 
commencement  of  the  suit ;  or  else  a  respon- 
deas  ouster  will  be  awarded.  Pease  v  Parsons^ 
1  Salk.  1. 

10.  An  attorney  need  not  swear  to  tho  truth 
of  his  plea.  ^non.  6  Mod.  114.  Sed  vide  1 
Salk.  1  ante. 

11.  So  a  plea  to  the  jurisdiction  before  the 
4th  Ann.  need  not  have  been  verified.  Choi- 
mondiey  v.  Broom,  5  Mod.  335, 12  ib.  123. 

12.  But  it  was  always  necessary  to  swear 
to  a /or etgn  plea.    Id.  ibid. 

13.  And  now,  pleas  to  the  jurisdiction,  as 
well  of  inferior  as  of  superior  courts,  must  be 
verified  on  oath,  and  tendered  in  person  while 
the  court  is  sitting.  Sparks  v.  Wood,  6  Mod. 
146. 

14  A  defendant  pleaded  to  the  jurisdiction, 
that  he  lived  in  the  County  Palatine  of  Ches- 
ter ;  it  was  held  not  to  be  good  without  an  a£> 
fidavit  annexed  to  the  plea,  and  that  theomis. 
sion  could  not  be  supplied  by  a  subsequent 
one.    Oldhtan  t.  Laek^  W.  Kely,  75. 
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15.  An  affidavit  to  the  truth  of  a  plea  m 
abatement,  by  attorney,  is  lafficient  LumUy 
T.  Fotter,  1  Barnes,  957. 

16.  A  plea  that  other  part  owners  are  not 
joined,  must  expressly  show  who  they  are, 
and  their  names.  Pearee  ▼.  Davy,  1  Kenyon 
364.  And  see  further  as  to  such  affidavits.  1 
Tidd.  8th  cd.  69  q.  2  Ch.  PL  896. 

VIII.   DEMUaRERS  TO  FLEAS  III  ABATEMENT. 

1.  A  demurrer  to  a  plea  in  abatement  need 
never  be  special.    2  Saund.  2  b.  n.  [k]. 

2.  If  a  plea  be  ever  so  informal,  beginning 
and  concluding  in  abatement,  yet  if  it  be 
meant  for  a  demurrer,  and  is  so  in  substance, 
it  is  good.    2  Saund.  128. 

3.  Upon  demurrer,  the  defendant  cannot 
take  advantage  of  defects  in  the  declaration. 
Hastrap  v.  Haating^,  1  Salk.  212.  Lut  1592. 
1667.    Carth.172. 

4.  Judgment  is  final  upon  demurrer  to  such 
a  plea,  p.  d.  e.  Amcatt  y.  AmcoU,  1  Sid.  253. 
IX.  Repucations.    [And  see  ante,  Div,  Lper 

toium.] 

1.  A  replication  to  a  plea  in  abatement  was 
held  bad  for  wantof  aoentie.  Ode  v.  Noreliffe, 
1  Salk.  4. 

2.  To  a  plea  that  defendant  was  baptized  by 
another  name,  absque  hoe  that  he  was  known 
and  called  by  the  name  in  the  writ,  a  replica, 
tion  that  defendant  was  always  known  and 
called  by  the  name  m  the  writ,  is  good.  IhL 
man  v.  Walden,  1  Salk.  6.  Ld.  Raym.  1015. 

3.  An  imparlance  granted  may  be  alleged 
by  way  of  estoppel.  Bartelot  v.  Burton,  Lot  23. 

X.  Judgment. 

1.  Judgment  on  demurrer  to  a  plea  in  abate- 
ment muat  be  quod  respondeat  ouiter,  Thomp' 
wn  v.  Collier,  Yelv.  112.  Stra.  532.  1  Vent 
137.  Lut  197.  1643.  35  H.  6.4. 

2.  If  the  defendant  pleads  infancy,  and 
prays  his  age  and  fails,  the  judgment  is  final. 
Amcaie  v.  Amc€(t9,  1  Lev.  163. 

3.  Defendant  on  such  judgment  need  not 
have  notice.    Lawrence  v.  Martin,  1  Sal.  8. 

4.  If  in  debt  defendant  pleads  in  bar  matter 
in  abatement  only,  the  judgment  will  be  final. 
Burden  v.  Ferrer;  1  Sid.  189. 

5.  So  also  where  he  commences  or  concludes 
his  plea  in  abatement  as  if  it  were  in  bar. 
FuUv.Nosworthy,  1  Vent  136. 

6.  A  plea  in  abatement  puis  darrein  eonti' 
nuance  in  a  real  action,  is  peremptory.  Amcots 
V.  Amcots,  T.  Raym.  118, 119. 

7.  And  where  an  issue  on  a  matter  of  fact 
pleaded  in  abatement  is  found  for  the  plaintiff, 
ne  is  entitled  to  final  judgment  ilnon.  1  Vent 
22.    1  Ld.  Raym.  593.    2  Ld.  Raym.  1022. 

Xlt  Costs. 
1.  No  costo  are  allowed  on  demurrers  to 
pleas  in  abatement,  to  either  plaintiff 
[  *14  ]  or*  defendant,  whether  the  defendant 
get  judgment   or  not     Thomas  v. 
Uoyd,  1  Salk.  194.  2  Ld.  Raym.  992.  1  Ld. 
Raym.  337.     Tms  v.  Uoyd,  12  Mod.  195, 
196.    itnon.  ib.  5t^,  609.    Ca.  Prac  C.  P.  36l 
Oardsn  v.  Exon^  6  Mod.  88.  Comb.  482. 


2.  On  an  entry  of  nil  capiat  per  &rcoe,  on  m 
plea  in  abatement,  no  ooste  are  allowed.  AUen 
r.Maxey,  1  Barnes,  92. 190.    12  Mod.  145. 

3.  If  defendant  pleads  a  plea  in  abatement, 
and  plaintiff  confesses  it,  the  plaintiff  saves 
costo.  GreenhUl  v.  Shepherd,  12  Mod.  145. 
Prac  Ca.  K.  a  9,  S.  C. 

4.  So  if  upon  a  plea  in  abatement  to  a  seu 
fa^  the  plaintiff  by  leave  quashes  the  writ,  he 
pays  no  costo ;  it  being  considered  a  new  ac- 
tion.    Pocklinfrton  v.  Peck,  1  Str.  638. 

5.  A  plaintiff  in  replevin  pays  no  oosta 
when  the  suit  abates.  Smith  v.  Walgrave^ 
Com.  122. 

6.  If  an  issue  on  a  plea  in  abatement  be 
found  for  the  plaintiff,  he  will  be  entitled  to 
costs,  because  the  judgment  is  final ;  and  if 
he  is  non^suitod  he  pays  costs.  Aj^n  v.  Con- 
stable,  Co.  Prac.  C.  P.  35. 

ABATEMENT  OF  A  NUISANCE. 
See  post,  tit  Nuisance. 

ABDUCTION.    SeeWtnca. 

ABEYANCE. 
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1.  When  a  parson  or  other  corporation  sole  ,  _ 
dies,  the  rectory  or  freehold  is  in  abeyance. 
Sh^ld  V.  RUcUffe,  Hob.  33a 

2.  If  land  is  leased  to  A  for  lifo,  with  re- 
mainder  to  B  for  years,  the  remainder  to  B  is  ^ 
in  abeyance  during  tlie  life  of  A,  and  after.  * 
wards  will  vest  in  B  as  a  purchaser,  and  go  to 
his  executors  after  his  death.  Ld,  CromweWa 
case,  3  Leon.  33. 

3.  The  freehold  cannot  be  in  abeyance  ez-   ,^ 
cept  in  the  case  of  a  parson,  &rC  dying.  Shef- 
field V.  Ratcliffe,  2  Ro.  502.  Hob.  33a  Dvr.  34  a. 

4  Or  in  the  case  of  a  remainder  after  an 
esUte  of  fimhold.    Hob.  338. 

5.  But  personal  cstetes  may  be  in  abeyance.  _^ 
Studholm  V  Hodgson,  3  P.  Wms.  305. 

a  The  act  or  intention  of  the  party  cannot 
put  the  freehold  in  abeyance.  CoU  v.  Bp.  Co- 
ventry, Hob.  153. 171.  W.  Kel.  31. 

7.  Therefore  a  fi'eehold  cannot  be  granted 
to  commence  in  futuro.  Stukely  v.  BuiUr^ 
Hob.  171. 

a  So  a  commendam  for  three  or  four  years, 
or  so  long  as  he  shall  remain  bishop,  is  void. 
CoU  V.  Bp.  Coventry,  Hob.  153. 

9.  A  lease  for  years,  remainder  to  the  rirht 
heirs  of  J.  S.  is  also  void  for  this  reason.  Iv>b. 
153.     Vid.  3  P.  W.  305. 

10.  An  esUte  is  never  allowed  to  be  in 
abeyance  except  in  cases  of  absolute  necessity.    /, 
IZex  V.  Aemp,  4  Mod.  280.    11  Co.  79.    1  Ves. 
174.    1  Lutw.  793. 

11.  The  property  in  goods  and  chattels  'is  7  - .« 
never  in  abeyance.    Heliam  v.  Ley,  BrownL  ^ 
132.  Plow.  564. 

12.  The  fine  of  a  tenant  in  tail  does  not  put 

the  estate  tail  in  abeyance,  but  there  remains   f-  ^ 
still  a  right  in  the  feoffor.  Sh^ield  v.  Raidiffe^ 
Hob.  335, 33a  Carth.  262. 
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13.  80  'vvlieie  there  was  a  devise  for  life,  and 
then  a  oontingeDt  remainder  in  fee,  it  was 
held  that  the  fee  descended  to  the  heir  till  the 
ooQtingesey  happened,  and  prevented  an  abey- 
axkce.  Plunket  v.  Holmes^  T.  Ray  m.  28, 1  Lev. 
11.  1  Sid.  47.  lKeb.29.119.  See  also  1  Lutw. 
793. 3  Stlk.  675.  Purefou  v.  Rodgers,  2  Sannd. 
380.&P. 

14.  The  Stat  27  H.  8.  does  not  execute  uses 
m  aheyance.    Sk^ltPt  cue,  2  Ro.  335. 

ACCEPTANCE 
Or  Dowsa.    See  post,  tit  Dowxa. 
Or  A  LEASE.    See  Lease. 
Or  EEirr.    See  Rent. 
Is  SATurACTioif.    See  Acooao. 

[  'IS  ]         'ACCESSORY. 

L  Wbo  is  An  ACCEBSoar. 
II.  Who  not. 

IIL  Or  THE    AaaAIGNMlCNT   AND    TEUL    OP 

ACCESSOaiES. 
ly.  FOEM  or  THE  »DICTMENT. 


I.  Wbo  is  an  aocessoet. 

1.  An  agreement  for  money  not  to  hringf 
fiwward  evidence  against  a  felon,  makes  the 
party  who  io  agrees  accessory  to  the  felony ; 
hat  if  the  party  robbed  take  hb  own  goods 
from  the  fekm,  this  does  not  make  him  an  ac 
oesaory ;  bat  still  it  is  a  concealment  and  fine- 
able.    AmiL  Moore,  6. 

3,  A  man  may  make  himself  an  accessory 
after  the  ftct  to  a  larceny  of  his  own  goods, 
or  to  a  robbery  on  himself  by  harbooring  or 
ooDcealingthe  tbief^  or  assisting  in  his  escape. 
itDamer$  ease,  Fost  123.  Mo.  8. 

3.  If  a  statute  make  a  new  felony,  he  will 
be  accessory  who  woold  be  so  before.  Rex  v. 
WHetUr,  Salk.  543. 

4  l%ere  may  be  accessories  in  petit  trea- 
son and  murder,  but  not  in  high  treason ;  so 
that  if  a  man  incites  a  wife  to  kUl  her  husband 
and  she  does  so,  he  may  be  indicted  as  acces- 
sory, or  may  be  jointly  indicted  with  her  as 
prudpaL    Anmu,  Dal.  16. 

II.  Who  NOT. 

L  There  can  be  no  accessory  unless  there 
is  a  principal.  Gittins  v.  Cowper,  2  BrownL 
&G.S20. 

2.  No  sccessory  without  an  ofience  to  the 
crawn.    Rex  v.  Savndere,  Plow.  476. 

3.  There  cannot  be  an  accessory  to  man- 
■langfater  before  the  fact,  but  only  afler  the 
&cL    Goose's  case,  Moore,  461. 

4.  In  treason  and  trespass  the  highest  and 
lowest  of  ounces  there  are  no  accessories ; 
all  wbo  are  guilty  are  principals.  Rex  v. 
TVsc^,  6  Mod.  32.  Salk.  418.  12  Co.  81.  So 
also  in  petit  larceny.  Cro.  Eliz.  750. 

.  5.  Therefore  in  treason  the  writer  or  con- 
cealer is  as  guilty  as  the  contriver  or  actor. 
£»v.  Bear,  Salk.  418. 

&  So  in  battery,  if  A  only  holds  the  door 
wliile  B  beats  C,  Aisas  guilty  as  B.    Ibid. 


'  / 


7.  If  a  thing  be  made  felony,  all  accesso- 
ries before  and  after  are  felons;  and  if  an 
offence,  which  before  was  felony,  be  made  trea-  ^  ' 
son,  those  who  would  have  been  accessories  to 
the  felony  will  be  principals  in  the  treason. 
Rex  V.  Tracy,  6  Mod.  32. 

8.  Where  a  stat  makes  an  ofibnce  felony       ^^ 
accessories  (properly),  though  not  named,  are 
within  it    Rex  v.  WhitiUr,  Salk.  542. 

9.  But  otherwise  where  it  makes  a  particu- 
lar fact  more  penal    Ibid. 

10.  No  accessory  in  forgery  which  is  made 
felony,  but  all  are  principals.  Bethe'9  case, 
Moore,  666. 

11.  He  who  is  present  and  abetting  another 

to  commit  murder  or  other  felony,  is  a  princi-         ,^ 
pal  in  the  first  degree  to  all  intents  as  much 
as  he  that  did  the  fact.     Griffith's  case,  Pk>w. 
97,  98. 100. 

^  12.  If  several  make  a  riot,  and  a  man  is 
killed,  they  are  all  principals  in  the  murder. 
Rex  V.  WaUis,  Salk.  334. 

^  13.  He  who  maliciously,  and  with  intent  to 
kill,  procures  another  to  drink  poison,  is  a 
principal  murderer,  although  he  is  not  present 
at  the  time  of  taking  the  poison.  Vavx^s  case, 
4  Co.  44. 

III.  Of  the  aeeaionicent  and  teul  or 

AOCESSOaiBS. 

1.  If  a  man  be  indicted  for  being  present 

at  and  abetting  a  felony,  he  may  be  arraigned,      /.^ 
though  he  that  did  the  fact  itself  is  not  attaint- 
ed  or  is  dead  so  that  he  cannot  bo  arraigned. 
Griffith's  case.  Plow.  97,  98. 100. 

2.  One  who  is  absent  may  yet  be  guilty  as 
principal,  though  he  that  gave  the  poison  be    ^  " 
not  guilty  by  reason  of  madness.    Anon,  J. 
Kely,  53. 

3.  Where  there  are  many  principals,  some 
of  which  are  absent,  and  some  present,  and 

one  is  indicted  as  accessory  to  them  all,  his  '' 

arraignment  should  be  staid  until  he  may  be 
arraigned  as  accessory  to  all  at  once.  GiUing's 
case.  Plow.  98,  99. 

4.  An  accessory  ought  not  to  be  condemned 

but  where  the  principial  is  attainted.  Steven's       ^ 
case,  Cro.  Car.  567. 

5.  Attainder  of  the  principal  at  the  suit  of 
the  king  upon  an  indictment  is 

*not  sufficient  to  put  the  accessory   [     10    ]     >  ' 
to  answer  in  an  appeal  at  the  suit  of 
the  party.     Gitting's  case,  Pk>w.  99. 

6.  In  an  appeal  or  indictment  against  two 
as  principals,  and  against  another  as  acces- 
sory to  them  both.  Die  exigent  shall  not  be  n 
awarded  against  the  accessory  until  both  the 
principals  are  attainted,  otherwise,  if  ho  is  ap. 
pealed  or  indicted  as  accessory  only  to  one  of 
them  who  is  attainted.    lb. 

7.  But  an  accessory  in  treason  can  be  tried      « 
without   the    principal.     SomertUe's    casei, 

1  And.  109. 

8.  If  he  who  is  indicted  for  the  principal 
fact  be  acquitted  by  verdict,  this  shall  also  be     ^-' 
an  acquittal  of  him  who  is  indicted  for  being 
present  and  abetting.  Griffith^  case.  Plow.  97. 
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9.  In  an  appeal  of  murder  against  A  as 
principal,  B  as  accessory  before  Sie  fact,  and 
C  as  accessory  after  it,  if  A,  upon  not  guilty 
pleaded,  is  acquitted  of  murder,  but  found 
guilty  of  manslaughter,  and  allowed  his  clergy, 
o  must  be  discharged,  for  in  manslaughter 
there  can  be  no  accessory  before  the  fact. 
Bi6itAe'«  case,  4  Co.  436. 

10.  If  the  principal  is  pardoned,  or  has  his 
clergy  htfart  judgment,  the  accessory  cannot 
be  arraigned,  but  must  be  discharged ;  other- 
wise, where  such  pardon  or  clergy  is  aflcr  the 
attainder  of  the  principal.  Siftt'^  case,  4  Co. 
43.  b.  Bt6i/Ae'«  case,  4  Co.  43.  Cro.  £1.540. 
S.C. 

11.  If  the  attainder  against  the  principal  be 
reversed,  the  accessory  is  discharged.  MursAe^ 
case,  1  Leon.  325. 

IV.  FoaM  OP  TiiK  mDicTMB>rr. 

1.  An  indictment  for  a  trespass  may  either 
charge  the  offender  generally  as  a  principal, 
or  specially  state  the  facts,  ilnon.,  6  Mod.  33. 

3.  If  an  indictment  for  murder  against  one 
as  principal,  and  scTersl  as  accessories,  aver 
that  tempore  feloaia  et  murdredi  prtedicti  the 
accessories  were  present,  ice.  it  is  good ;  for 
the  insensible  word  murdredi  may  be  rejected 
as  surplusage.    HeydorC^  case,  4  Co^  41  a. 

3.  It  is  sufficient  in  an  indictment  against 
an  accessory  to  state  that  he  knowingly  re- 
ceived the  principals.  Rex  v.  Thompson,  2 
Lev.  208.    3  Kcb.  375.  674.  S.  C. 

ACCORD  AND  SATISFACTION. 
I.  What  m  a  good  aocoko  amd  satistac- 

TION,  p.  16. 
II.  What  xb  not,  p.  16. 

III.  When  ms  a  good  dkfenck,  p.  17. 

IV.  Whknnot,  p.  17. 

V.  How  rr  should  be  nxiDBD,  p.  18. 
VI.  Rrtucation,  p.  18. 

VII.  Of  orviNG  rr  in  SYinRNCB  wrrHonr 

pleadinq  it,  p.  18. 

VIII.  Entry  of  satisfaction   on  record, 

p.  19. 

I.  What  is  a  good  accord  and  satisfaction. 

1.  Acceptance  before  the  day,  or  at  another 
place  of  a  less  sum,  may  be  a  satisfaction  of  a 
greater  sum.    Penny  v..  Corf,  Moore,  677. 

2.  In  covenant  where  the  damages  are  un- 
certain, a  less  thing  may  be  done  or  given  in 
aatisftction ;  but  not  in  debt  upon  a  Imnd,  &.c 
where  the  sum  is  certain.  Adamt  v.  Tapling, 
4  Mod.  88. 

3.  A  gives  a  bond  conditioned  that  B  shall 
pay  20^.  to  the  obligee;  acceptance  by  the 
obligee  of  a  horse  in  satisfaction  is  a  good  dis- 
charge ;  tecuB  if  the  payment  had  Ix^n  made 
to  a  stran^r.    Anon,  i  Dy.  56.  pi.  18. 

4.  But  if  one  joint  trespasser  ai  the  request 
of  the  plaintiff  confor  a  benefit  on  a  third  per- 
son, it  will  be  a  good  accord  and  satisfaction. 
HiUman  v.  C/ndes,  Skin.  391. 

6.  Where  there  is  a  contract  without  deed 
to  do  a  collateral  thing,  money  by  accord  may 


be  paid  in  Batisfaction  of  Bach  eontract    JP«y- 
toe's  case,  9.  Co.  77.  b. 

II.  What  xb  not. 

1.  An  accord  which  does  not  import  anj 
satisfaction  for  the  wrong  done,  is  not  good. 
Reniger  v.  Fogooea^  Plow.  5.  See  ako  3  Taunt. 
117. 

2.  An  accord  executory,  though  accepted, 
is  not  good ;  but  it  is  good  when  executed. 
Onely  v.  Earl  Kent^  3  Dy.  356  a.  pi.  39.  Plow. 
5.   Cra  £1.  194. 

•3.  An  agreement  to  pay  a  less  [   'IT     ] 
sum  at  the  same  or  a  subsequent 
day  is  not  sufficient.    Richardo  v.  Bartlett^  1 
Ix;*od.   19.      Taooel  v.  Shaid,  Cro.  £1.  193. 
Moore,  677. 

4.  Payment  of  part  and  promise  to  pay  the 
remainder  of  a  debt,  cannot  be  pleaded  as  an 
accord  and  satisfaction.  Cock  v.  Honychureh, 
1  Mod.  69. 

5.  The  amends  given  by  the  accord  oug'ht 
not  to  be  of  tlie  party's  own,  but  must  be 
some  charge  to  one  party,  or  profitable  to  the 
other.    Onely  v.  El,  of  Kenl^  3  Dy.  356.  pi.  39. 

6.  Acceptance  uf  one^s  own  property  m  sa- 
tisfaction is  not  a  good  accord.  lb. 

7.  Acceptance  of  20i.  in  satis&ction  of  200Z.  . 
is  not  good ;  but  if  an  acquittance  of  it  be 
made,  it  insures  as  a  release.    Anon,  Moore. 
47. 

8.  In  assumpsit  for  15L  plea  that  be  jg^ve 
plaintiff  a  promissory  note  for  5L  in  Batisfac- 
tion  is  not  sufficient ;  for  it  must  appear  to  the 
court  to  be  a  reasonahle  tatisfaction.  Cuntber 
V.  Wane,  Str.  426. 

9.  An  agreement  to  relinquish  a  house 
without  a  time  being  specified,  is  not  sufficient  ' 
for  its  uncertainty.  Sandford  v.  Cutcliffe,  Yelv. 
124,  5.  3  Lev.  189.  See  also  4  Mod.  88. 

10.  An  agreement  that  a  third  person 
should  pay  the  money  was  held  insufficient, 
because  it  did  not  appear  that  there  waa  any 
thing  to  bind  the  third  person.  Cose  v.  Barbtr^ 
T.  Raym.  451. 

11.  So  there  must  be  an  actual  jMrformance 
by  payment  of  the  money,  &c.  Richards  y, 
BartUit,  1  Leon.  19.  T.  Raym.  203.  Cra  Car. 
193.  Lutw.  1538.  1  L.  Raym.  12'2. 

12.  And  if  there  are  several  things  to  be 
done,  all  must  be  performed.  Cock  v.  Hony. 
church,  T.  Raym.  203.  Plow.  11. 

13.  And  each  side  must  perform  his  part  of   . 
the  agreement,  oUicrwise  it  is  insumcicnt. 
Ruasel  v.  Ruseel,  3  Lev.  189. 

III.  Whrn  it  is  a  oood  dkfenck. 

1.  In  all  cases  where  nothing  but  damages 
are  to  be  recovered,  accord  with  execution   .: 
thereof  is  a  good  plea.   Andrew  v.  Boughey^  X 
Dy.75.pl.  23. 

2.  So  an  accord  with  mutual  promises  and 
reciprocal  rights  of  action  may  bo  pleaded  in 
assumpisit.  Caee  v.  Barber,  T.  Raym.  '150.  T. 
Jo.  158. 16&  1  Mod.  205. 

3.  And  accord  with  satisfiiction  to  one  is  a    ~ 
good  bar  to  the  others.  9Ca79  b. 

4.  Covenant,  that  if  tho  oovenantee  aball 
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to  Uie  «0f«iHiitar  maoey  at  a  eerUm 
place  and  daj,  he  vill  stand  seized,  Slc  aceept- 
anee  beftre  tbe  day  will  make  the  aeisin,  and 
exeose  a  rea^fniaace  taken  for  performance 
And  coveocaU.  Jaob.  Mooce,  366. 

5.  So  ie  is  a  jood  bar  to  a  ooFenant  broken; 
mt>  a  bo  if  it  be  before,  where  the  covenant  is 
fir  Cfe  jKjmentof  nnnej,  for  that  is  perform- 
ance; bai  in  other  caaes  there  ought  to  bo  a 
deed  te  discharge  a  covenant  RobariU  v.  iSto- 
ker^  Pahn.  110.  Lot.  359.  Cro.  Jac.  100. 

6.  Accord  and  aatis&ction  by  payment  af^er 
the  day  is  a  eood  plea  in  assdinpsit    1  Keb. 

7.  It  is  zdeadable  in  bar  of  account  or  in 
diaciiarge.  1  Keh.  354.  pl52. 

&  In  treapaas  and  all  actions  vi  tt  armis 
where  oatlawry  lies  by  the  coowion  law. 
P«ttST.  dtitty,  1  Brownl  134  9  Co.  78  a. 

9.  In  debt  on  bond  to  pay  money.  Awm. 
CnkB.  4€.  Sed  Tide  3  Wils.  86. 

10.  And  in  ejectment  PaKa  v.  ChiUy,  1 
BbownL  133.  9  Co.  7a 

IX  In  a  writ  of  qnare  ejecU  infirm  ttrmu 
«iai,  aeoord  is  a  good  plea.  Peytoe'M  case,  9 
Col77K 

ISl  Accord  executed  ia  a  good  bar  in  an  ac- 
tei  §at  waste  oonunitted.    Amom.  Moore,  6. 
IV.  Wren  not. 

1.  When  there  is  an  accord  to  do  divers 
things  it  is  not  pleadable  in  bar  to  an  action 
onlos  it  be  eaecated  in  the  whole,  and  not  in 
part  only  before  the  action  brought  Reniger 
r.  figmm^Fhw,  11.  1  Leon.  19.  3  Leon.  312. 
I  JHhtL  69.  T.  Raym.  S03.  2  Keb.  690. 

2.  Accord  without  satbfaction  is  not  pleads 
able  ia  bar  to  trespass.  Reniger  ▼.  Fogo9$a^ 
Plow.5,6. 

3L  a  lesser  sum  cannot  be    pleaded   in 
satia&ction  of  a  greater,  afler  the 
\  *18   ]  *daT  of  pay  ment  is  incurred.  Adamu 
T.  TapUng^  4  Mod.  88. 

4.  Accord  cannot  be  pleaded  in  satisfaction 
«f  a  covenant  not  broken ;  but  it  is  a  good  plea 
ia  misfactiaa  of  damages  on  a  covenant  bro. 
kca.    Smw  ▼.  Franklin^  1  Lutw.  338,  359. 

5.  Acceptance  of  money  at  another  place, 
aod  bc&rc  the  day  of  payment  by  a  feoffee 
hnsseif^  althcwgh  an  acquittance  be  made,  u 
not  sufficient  payment  to  avoid  a  feoffment 
conditional  upon  the  payment  Anon,  Moore, 
47.  pL  141.  ^ 

€.  The  delivery  of  a  feoffment  cannot  be 
pletded  in  satiafiiction  of  a  covenant  WyvU  v. 
flMctoa,  8Mod.  292.  1  Str.  615.  S.  a 

I.  la  covenant  with  a  breach  that  the  house 
was  not  in  repair;  a  plea  that  the  plaintiff 
agreed  that  the  defendant  should  employ  a 
person  four  days  about  repairing  the  hoose  in 
atisfactioo  is  bad,  for  the  defendant  was 
oUtged  to  repair  by  the  original  covenant 
Adsau  T.  Tafling,  4  Mod.  88. 

8.  It  is  no  |deain  a  writ  of  annuity.  1  Dy. 
la.(l.) 

9.  Nor  in  any  real  action ;  though  the  satis- 
CKtioo  be  of  as  high  a  nature  as  the  right  of 


freehold.  Peyfoe*s  case,9Co.  77  b.  79  b.  4 
C0.LIO. 

^  10.  Acceptance  of  a  lease  at  will  in  satisfac-     ^    ^  ^ 
tion,  is  a  bad  pica  to  debt  on  bond  conditioned     "^ 
to  render  an  account  1  Dy.  1  a.  pi.  1. 

11.  Acceptance  of  a  bjU  scaled  for  the  same 
debt  for  which  a  bond  had  been  before  given,     ^  *  •  - 
is  no  bar  against  the  bond.  Beard  v.  Heynea^ 
Moore,  872. 

V.  How  rr  bhoclo  bb  pleaded. 

1.  A  plea  of  accord  is  not  good  without  an     , .    / 
averment  that  the  thing  given  or  matter  done 

was  in  satisfaction  of  the  debt  for  which  the 
action  is  brouglit  Milward  v.  Ingram,  2  Mod. 

2.  Acceptance  in  satbfaction  is  not  a  good      ^ 
plea  without  it  be  alleged  to  be  given  in  satis- 
faction.    Frederick  v.  Gaefright,  Carth.  238. 
347. 

3.  The  best  and  surest  form  of  pleading  an 
accord  is  to  plead  it  by  way  of  satisfaction,  and      / 
not  by  way  of  accord,  as,  that  the  defendant 
gave  so  much  to  the  pkintiff  in  satisfaction, 
which  the  plaintiff  received.    Peyioe'$  case, 

9  Ca  80  b.  Godb.  149.  2  Brownl  128.  S.  C. 

4.  The  de2f  eery  of  the  things  in  satisfaction 
must  be  alleged.  TVeeanion  v.  PenheUoWy  Sty. 
452. 

5.  It  is  also  necessary  to  show  an  occc/itonce 
of  the  thing  delivered  in  satisfaction.  Paine  v. 
2illa9ter9^  Str.  573. 

6.  But  though  money  be  paid  upon  a  void 
award,  if  it  be  accepted  it  may  be  pleaded  as        '' 
accord  and  satisfiiction.    Baecn  v.  Z>u6arry«l 

Sal.  71. 

7.  Arbitrement  is  a  good  plea  without  per-    ^  -  <"  / 
fbrmance.    Anon,  T.  Raym.  450. 

8.  If  the  accord  take  place  before  the  time 
specified  in  the  condition  for  payment  of  the  ^ 
money,  it  must  be  plc&ded  in  satisfaction  of  the    /  ~' 
money  due,  and  not  in  satisfaction  of  the 
bond.'  Nealt  v.  Sh^ld,  Cro.  Jac.  254.  Yelv. 
192.S.C. 

9.  An  accord  that  plaintiff  and  defendant 
shouldeochdcliver  up  his  part  of  an  indenture   ^.     ,  , 
to  be  cancelled,  and  that  he  had  delivered  his 

part,  is  not  good,  because  he  does  not  show  that 
both  parts  were  delivered  up.  Ruooel  v.  Rusoel^ 
3  Lev.  189. 

VI.  Repuoation. 

1.  To  such  a  plea  it  may  be  replied  that  the 
plaintiff  did  not  receive,  or  the  defendant  give    / 
it  in  satisfaction.  Young  v.  Rudd,  5  Mod.  86. 

9  Co.  80  b.  Carth.  347.  1  L.  Raym.  60.  Comb. 
346. 

2.  A  replication  denying  satisfaction  must 
conclude  to  the  country.  1  Saund.  Rep. 
103  c 

VII.  Of  oxyinq  rr  in  evidsiuce  without 

PLEADING. 

In  awumptit,  accord  and  satisfaction  may 
be  given  in  evidence  under  the  general  issue ; 
butif  it  be  special] V  pleaded,  it  cannot  be  oh-  ..  ' 
jectcd  to  as  amounting  to  the  general  issue,  in« 
asmuch  as  it  gives  cdour  to  the  plaintiff,  and 
admits  the  causa  of  action ;  and  only  avoids  it 
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by  matter  ex  poBtfaeto,    Paramore  ▼.  Johnson, 

1  Ld.  Rajm.  566.  12  Mod.  376.  S.C. 

[    *19    ]  *VIII.  Entry  of  sATiaPAcnoN  on 

RECORD. 

^      Satisfaction  entered  on  record  cannot  be  va- 
/"  /     cated  afler  the  death  of  the  party.    Anon,  7 
Mod.  13. 


ACX)OUNT,  ACTION  OF. 
I.  When  rr  ues,  p.  19. 
II.  When  NOT, p.  19. 

III.  When  account  lies  as  well  as  some 

OTHER   action,  p.  20. 

IV.  Proceedings  in  the  action  : — 

(a)  Bflii,  p.20. 

(b)  Venue,  p.  20. 

(c)  Declaration^  p.  30. 

(d)  Abatement  of  the  writ,  p.  20. 

(e)  Plea,  p.  21. 

(f )  Judgment,  p.  21. 

Ig)  Proceedings  before  the  auditon, 
p.  21. 


I.  When  rr  lies. 

1.  One  requires  another  to  borrow  money 
for  him  and  pay  it  to  a  third  person ;  he  bor* 
rows  it,  and  the  commander  is  bound  for  it  by 
a  bond ;  he  may  charge  the  borrower  in  ac- 
count. Harrington  v.  Deane,  Moore,  862. 
Hob.  36.  S.  C. 

2.  Account  only  and  not  debt  lay  formerly 
for  money  delivered  to  the  use  of  plaintiff. 
Beckingham  v.  Vaughan,  1  Ro.  391. 

3.  A  guardian  may  be  charged  in  account 
as  bailiif.    Anon.  1  Ro.  104. 

4.  The  executor  or  administrator  of  an  heir 
who  dies  at  14  may  have  account  against  the 
guardian  in  socage.    2  Inst  404. 

5.  But  account  did  not  at  common  law  lie 
against  executors.  Powell  ▼.  Harris,  1  Ro. 
263.  2  Ro.  29.5.  1  Brownl.  &,  G.  25.  Plow.  320. 

6.  But  the  King  could  make  an  executor  ac- 
count   Id.  ibid.  11  Co.  90  a.  Godb.  291. 

7.  And  now  the  action  of  account  is  given 
to  and  against  executors,  &.c.  by  statutes  13 
Edw.  1 .  and  4  and  5  Ann.  1  Saund.  Rep.  216 
a.  b. 

8.  On  a  general  bailment  of  goods  account 
lies;  if  on  a  special  promise  case  will  lie. 
Sjintrratoay  y,  Rogers,  12  Mod.  517. 

9.  One  tenant  in  common  can  sue  alone  if 
his  companion  will  not  join.  Hackwell  v. 
Eastman,  1  Ro.  414, 415. 

10.  if  A  receive  money  from  B  to  lay  out 
on  some  particular  purpose,  and  A  according- 
ly lays  out  part  of  it,  B  may  bring  an  action 
of  account  to  recover  the  remainder ;  a  gene- 
ral indebUatus  assvmpsit  will  not  lie  in  such 
case.  Hartap  v.  Wardlove,  2  Show.  301. 
Ow.86. 

11.  If  A  give  a  note  to  B  to  receive  money 
from  C  and  C  discharge  B  of  a  debt  he  owed 
him,  account  lies  against  B.  Anon.  12  Mod. 
509. 


12.  In  account  igainst  a  hsiliS,  though  the 
land  lies  in  two  counties,  one  action  will  in* 
elude  alL    Briggs  v.  Wilson,  Palm.  512. 

13.  If  the  money  be  delivered  by  A  to  B  to 
deliver  to  C,  B  is  subject  to  two  actions  of  ac- 
count conditionally.  Harrington  v.  Deane, 
Hob.  36. 

14.  If  a  bailment  be  made  to  one,  to  deliver 
to  another,  the  bailor  may,  before  delivery, 
bring  account    Clark's  case,  2  Lea  30,  31. 

15.  It  Ues  against  a  stranger  who  enters  and 
receives  the  profits  of  the  land  of  an  infant 
during  his  nonage.  Hughs  v.  i&rrM,Cro.  Car. 
229. 

16.  Where  there  is  a  running  account  be- 
tween merchants  it  is  the  proper  remedy.  Xin- 
colnv.  Parr,  2  Keb.  781. 

II.  When  it  does  not  lie. 

1.  He  who  was  never  in  possession  of  the 
lands,  nor  ever  took  the  profits,  cannot  have 
account  against  the  pernor.    Dy.  277.  pi.  59. 

2.  It  lies  not  for  the  profits  of  lands,  if  the 
defendant  were  in  by  title.  Anon.  1  Leon. 
266.  3  Leon.  24.  Gro.  Car.  229. 

3.  It  does  not  lie  against  a  disseisor  or  other 
wrong  doer.  Paramour  v.  YardUy,  Plow. 
542. 

4.  One  tenant  in  common  or  joint  tenant 
cannot  maintain  an  action  of  account  at  com- 
mon  law  against  his  companion  as  bailiffs  an. 
less  he  was  appointed  bailiff.  Wheeler  v.  Home^ 
Willes,  208. ;  though  he  may  under  the  stat 
4  &  5  Ann.  c  16.  Ibid. 

*5.  And  in  suc*h  action  on  the  [    *30    ] 
statute  the  plaintiff  must  state  in  his 
declaration  that  he  and  the  defendant  are  ten- 
ants  in  common,  and  that  defendant  has  re- 
ceived more  than  his  share.    Ibid. 

6.  Account  lies  not  before  a  sheriff,  nor 
against  an  infant    ilnon.  1  Brownl.  Sl  G.  25. 

7.  If  administration  be  granted  during  the 
minority  of  an  executor,  he  cannot  at  fullage, 
have  account  against  the  administrator  for  Sio 
goods  in  his  possession,  but  may  bring  detinue, 
or  sue  in  tlie  Court  Christian,  ilnon.  1  And. 
34.  pi  86. 

III.  When  account  lies  as  well  as  sobob 

OTHER    ACTION. 

1.  Where  there  is  an  express  promise,  as- 
sumpsit lies  as  well  as  account.  Wilkin  ▼. 
Wilkin,  1  Salk.  9.  Carth.  89.  S.  C.  12  Mod.  517. 

2.  Account  will  lie  upcm  a  deed  though  cc 
Tenant  might  have  been  brought  for  the  same 
thing.    Hawkins  v.  Parke,  1  Ra  52. 

3.  Declaration  in  assumpsit  stated  that  the 
defendant  received  money  ad  computandum  ; 
plaintiff  got  a  verdict ;  a  motion  was  made  in 
arrest  of  judgment  that  the  action  should  have 
been  account ;  the  court  held  that  the  verdict 
had  aided  the  declaration.  PouUer  v.  Cornwell^ 
1  Salk.  9. 

4.  Account  cannot  be  joined  with  debt  2 
Saund.  Rep.  117  b. 

5.  So  debt  or  account  may  be  brought  for 
money  which  has  been  advanced  to  purchase 
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loods,  wd  bas  been  mimppIiecL    Anom,  11 
Mod.  9^12.    IK  521. 

6.  T\uB  «ctioQ  is  now  ruely  raoried  to. 
See  Seiw.  N.  P.  1.  Eq.  Ca.  Abr.  5. 

rV.  PkOCKEDlIfOS  IN  THE  ACTIOlf. 

(a)  Bail. 

1.  In  aoooont  special  bail  is  not  required. 
fi^do»  r.  MiUer,  2  Ro.  5a  Noy.  28. 1  Keb.  99. 

£  Bail  u  not  necessary  (except  aflcr  ver- 
dict) in  error  on  an  action  of  debt  on  a  jndg^ 
meot  in  aoeoont.    2  Saund.  101  k. 

3.  Special  bail  most  be  given  afler  a  judg- 
ment to  accoont.  Rienet  t.  Gibson,  1  Lev. 
300. 

(b)  Venue. 

Account  against  a  bailiff  is  local.  Anon, 
1  Brownl  Sl  G.  25.    Bnt  see  Palm.  512.  anU. 

(c)   DeelartUian. 

1.  Wben  one  tenant  in  common  declares 
against  another  as  receiver,  it  ought  to  be 
mown  by  whose  hands  he  receives,  otherwise 
be  oDght  to  be  charged  as  bailiff.  WMer  v. 
iWydsjr.Com.  272. 

2.  In  account  by  a  merchant  against  his 
&elor,  the  defendant  should  be  charged  as 
bailiff;  but  if  he  is  not,  he  should  demur  to 
tbe  declaration,  and  cannot  take  advantage  of 
it  after  judgment  quod  computet^  tJioogh  by 
de&nlL  Bishop  v.  Eagle,  11  Mod.  187  n.  4 
Leot  39.  Cro.  EL  83.  Burdet  v.  7%rule,  2 
JLev.  126. 

3.  In  account  between  merchants  there  is 
no  need  to  allege  the  law  of  merchants,  for 
they  are  tenants  in  common  of  their  goods. 
Hackwell  v.  Eastman,  1  Ro.  421. 

4.  An  action  of  account  brought  by  church- 
wardens against  their  predecessors,  charging 
them  with  having  received  several  sums  of 
money  by  the  hands  of  the  parishioners  with- 
out stating  them  particularly,  is  bad ;  but  if 
there  be  other  counts  in  the  declaration  good, 
the  court  may  abate  it  as  to  the  bad  accounts, 
and  give  ju^^ent  quod  computet  as  to  those 
which  are  good.  Bishop  v.  Eagle,  11  Mod. 
186.    2  Lev.  126. 

5.  In  the  declaration  it  is  not  necessary  to 
recite  the  statute  of  Marlbridge.  Hughs  ad- 
ministrator V.  Harris,  Cro.  Car.  229. 

&  A  declaration  may  charge  a  defendant  as 
reedver  by  the  hands  of  A,  though  A  was  onl  v 
a  servant    Robsert  v.  Andrews,  Cro.  Eliz.  83. 

7.  In  an  action  by  one  tenant  in  co.nmon 
tgvnst  another,  his  character  should  be  so  de- 
scribed, and  it  should  be  alleged  that  he  has 
received  more  than  his  shore ;  he  cannot 
(huge  him  as  haili£  Wheeler  v.  Home,  Wil- 
les,208. 

(d)  Abatement  of  the  Writ. 

1.  If  plaintin  die  before  tlie  se- 
[  *21    ]  cond  ^judgment  the  writ  abates. 
Wood  V.  Medcalf,  1  Ro.  85. 

2.  Ibe  declaration  may  be  abated  for  part, 
lad  judgment  given  for  the  residue.  Bishop 
y.  EsgU,  II  Mod.  IQe. 


(e)  Cf  the  Pleas. 

1.  It  is  a  good  plea  in  account  that  defend' 
ant  was  robbied  of  the  goods  and  many  others 
of  his  own ;  but  not  for  a  carrier,  for  he  has 
his  hire.     WoodlifeU  case,  Moore,  462. 

2.  To  have  an  allowance  of  a  third  part  as 
tenant  in  dower,  there  ought  to  be  a  plea  in 
bar  to  the  account,  and  not  before  the  audit- 
ors.   Briggs  V.  Wilson,  Palm.  512. 

3.  It  may  be  pleaded  that  he  never  was  re- 
ceiver by  such  a  hand.  Andrews  v.  Robsert^ 
Lut  47.  Cro.  EL  82. 

4.  In  account  a  discharge  to  a  common  in- 
tent is  sufficient.  GosweU  v.  DunkUy,  2  Str. 
680. 

5.  Where  the  plaintiff  charges  the  defend- 
ant  as  receiver  during  a  specified  time,  he 
must  answer  the  whole  time  precisely.  Sooth- 
ers V.  Rider,  T.  Raym.  57. 

6.  In  account  against  the  defendant  as  bai- 
liff a</  merehandixandum,  wager  of  law  does 
not  Ue.    Page  v.  Barnes,  8  Alod.  303. 

7.  So  when  he  is  charged  as  receiver  by 
the  hands  of  another ;  but  when  he  is  charged 
as  a  receiver  by  his  own  hands,  he  can  wage 
his  law.  Afooa  v.  Mayor  of  London,  2  Salk. 
683.  2  Saund.  61.  lb.  65  a.  n  [a}.  Willes.  208. 

8.  It  is  no  plea  that  the  sum  m  demand  is 
the  surplus  of  another  account  Counlett  cf 
Suffolk  V.  Floyd,  1  Ro.  87. 

9.  If  the  defendant  plead  that  the  plaintiff 
gave  him  the  goods,  he  must  traverse  that  he 
was  bailiff  to  render  an  account  GomersaU 
V.  GomersaU,  2  Leon.  195. 

10.  Where  a  person  is  charged  as  bailiff,  he 
cannot  plead  that  at  another  time  he  was 
charged  as  receiver.  Walktr  v.  Halyday,  in 
note  2  Com.  272. 

11.  Ip.  account  for  malt,  defendant  pleaded 
a  recovery  in  trover  brought  for  that  and  oUier 
malt,  wherein  he  was  found  guilty  as  to  part, 
and  not  guilty  as  to  other  part ;  the  plea  was 
held  bad.    Mortimer  v.  Wingate,  Mo.  463. 

12.  If  a  plaintiff  bring  an  insimul  eompu- 
tasset,  when,  in  fact,  there  was  no  account 
stated,  the  defendant  cannot  plead  a  recovery 
in  that  action  in  bar  to  an  action  of  account 
for  the  same  cause.  Rose  v.  Standenf  2  Mod. 
2J5. 

13.  In  account  for  tin,  that  defendant  sold 
it  and  took  a  bond  in  the  name  of  the  plain- 
tiff is  no  pica,  but  is  good  before  auditors.  Dy. 
29.  pi.  193. 

14.  To  an  action  of  account  by  a  principal 
against  his  factor,  the  factor  cannot  plead  be« 
fore  auditors  that  the  goods  were  6ona  peritu^' 
ra,  and  that,  though  he  kept  them  carefully, 
yet,  for  want  of  layers,  tJiey  were  in  danger 
of  growing  worse  by  remaining  any  longer  in 
his  hands,  and  therefore  he  sold  them,  upon 
credit,  to  a  man  beyond  sea ;  for  a  factor,  un- 
less  he  has  a  special  authority,  can  only  sell 
fi>r  ready  money.    Anon.  2  Mod.  100. 

15.  iY«  ungues  S'm  receiver  is  a  bad  plea  in 
account  by  the  bailor  for  money,  delivered  to 
defendant  to  bail  over,  which  he  has  done,  for 


21 


ACTION. 


he  must  plead  it  spedallT;  but  be  cannot 
plead  it  before  auditors.    Dy.  196.  pL  43. 
(f )  Judgmtnt, 

1.  In  account  the  firat  judgment  must  be 
quod  computet ;  and  if  a  final  one  be  first 
enteredf  it  is  irregular.  "Andr.  19.  Hughes  v. 
BurgtBS,  a  R.  H.  394. 

9.  After  account,  and  the  defendant  found 
in  arrear,  and  then  the  defendant  dies,  yet  the 
plaintiff  shall  recover.    Anon,  1  Leon.  263. 

3.  SeirtfaeioM  lies  on  a  judgment  quod  com- 

aetv, 


Sutet^  but  not  error.    Bur 
13.  pi.  59.  Cro.  £1. 19. 


-,  3  Keb. 


4.  There  can  be  no  nonsuit  after  judgment 
Anon,  Cro.  Eliz.  19.  Cont  1  Ro.  85. 

5.  If  the  defendant  refuses  to  account,  the 
plaintiff  has  judc^ment  to  recover  the  money 
mentioned  in  the  declaraUon.  WiUiam$  v. 
White,  Cro.  EUz.  806. 

6.  And  there  is  no  need  of  a  writ  of  inquiry 
fer  the  value.    lb.    Pierce  v.  Clark,  Lut  63. 

(g)  Proceedings  before  the  auditors. 

1.  After  judgment  quod  computet  the  court 

assigns  auditors  to  take    the    ac- 
[  *32  ]   count*   Ronyon  v.  Atward,  Sal.  54. 
Lutw.  84. 

2.  Churchwardens  may  plead  before  audit- 
ors that  a  bell,  the  property  of  the  parish,  is 
at  the  founder's ;  but  it  seems  that  it  cannot 
be  pleaded  in  bar  to  the  action.  Thylor^s  case, 
1  Mod.  65. 

3.  The  auditors  may  enlarge  the  time,  and 
give  further  day  for  the  party  to  account 
WiUiams  v.  Lee,  1  Mod.  42. 

4.  A  man  is  by  law  compellable  to  account 
before  auditors,  but  not  before  another  who  is 
party  to  the  aecompt  Barker  v.  Thorold, 
1  Saund,  49,  50. 

5.  But  if  a  person  does  of  his  own  accord 
account  before  the  other  party  himself)  the 
account  will  be  good.  lb. 

6.  If  he  has  Iwund  himself  to  account  with 
the  other  party,  he  is  compellable  to  make 
such  account    lb.  50. 

7.  Payment  by  the  appointment  of  the 
plaintiffis  no  good  plea  before  auditors,  where 
the  issue  was  ne  unques  receivor,  Hugles  v. 
Drinkwater^Huit  133. 

6.  After  judgment  quod  computet,  no  plea 
can  be  pleaded  before  auditors  tliat  would 
have  been  a  good  bar  of  the  action.  Bishop 
V.  Eagle,  10.  Mod.  22. 

9.  Afler  judgment  for  the  plaintiff  on  plene 
computavit,  the  defendant  most  account  for 
all  the  money  mentioned  in  the  declaration. 
Pierce  v.  Clark,  Lut  63. 

10.  An  award  made  before  the  action,  can- 
not  be  pleaded  before  the  auditors.  Taylor  v. 
Page,  Cro.  Car.  116. 

11.  In  an  action  of  account  against  one  as 
bailiff,  the  defendant  shall  have  allowances 
made  him  upon  the  account  Bishop  v.  Eagle, 
10  Mod.  23. 

12.  But  it  is  otherwise  in  the  case  of  a  re- 
ceiver who  is  no  bailiff,  unless  it  appear  from 
the  nature  of  the  account  that  the  receiver 


must  have  been  pot  to  trouble  and  ezpenae* 
lOMod.23.    lio.87.B.F. 

ACCOUNT  STATED. 

1.  If  an  account  be  stated  between  A  and 
B,  the  account  is  the  property  of  him  who  i« 
entitled  to  the  balance.  jRsx  v.  Crisp,  6  Mod. 
175. 

2.  But  if  one  party  destroys  it,  it  seems  an 
indictment  will  not  he  against  him.    Id.  notis^ 

[Respecting  accounts  stated  in  general^  see 
Selw.  N.  P.  70  n.  (21).  Pet  Abr.  1  V.  150. 
to  158.,  and  post,  tit  Assumpsit.] 
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ACT  OF  PARLIAMENT. 
See  post,  tit  Statotb. 

ACTION. 
I.  Of  Acnoira  in  gknsral,  p.  22. 
II.  What  actions  mat  bk  joined,  p.  24. 
III.  At  what   time  an  action   may   mk 

BROUGHT,  p.  24. 

[As  to  the  FORM  OF  ACTION  vroper  to  be  adopt-' 
ed,  see  the  titles  of  the  different  actions  and 
Pet.  Abr.  170.  &c 

As  to  the  parties  to  actions,  sea  post^  tit« 
Parties.] 


I.  Of  actions  in  oensral. 

1.  Whenever  the  defendant  may  plead  to  a 
writ,  it  is  in  law  an  action.    2  Saund.  6  a. 

2.  In  life,  liberty,  and  estate,  every  man 
who  has  not  forfeited  them  has  a  property  and 
a  right  whieh  the  law  allows  him  to  defend, 
and  if  it  be  violated,  it  gives  an  action  to  re- 
dress the  wrong,  and  punish  the  wrong  doer. 
Thomas  v.  Sorrell,  Vaugh.  337. 

3.  An  action  will  not  lie  for  damage  with. 
out  an  injury.  PhiUybrown  v.  Ryland,  8  Mod. 
352,353. 

4.  Yet  it  will  lie  in  some  cases  for  an  in- 
jury,  without  any  special  damage,  as  for  shut- 
ting out  of  a  vestry-room  one  wno  has  a  right 
to  be  there.    Id.  ibid. 

5.  A  father  cannot  maintain  an  action  for 
the  assault  of  his  daughter,  but  only  by  reason 
of  the  loss  of  her  service.  Hunt  v.  Wation^ 
T.  Raym.  260. 

6.  Where  the  action  is  grounded  upon  a 
statute  that  gives  a   certain  sum 

*for  the  penalty,  no  demand  can  be    [  *23  ] 
made  of  a  lesser  sum.  10  Mod. 

7.  A  promise  b  an  entire  thing,  and  cannot 

be  apportioned.  v.  Farmer,  March.  ' 

100. 

8.  Where  money  is  to  be  paid  in  bond  at 
several  times,  an  action  lies  for  the  whole  on 
a  failure  at  any  one  time.  Abdelard's  case, 
8  Mod.  56,  57. 

9.  An  action  cannot  be  brought  for  part  of 
a  debt  or  duty,  unless  the  declaration  show 
that  the  residue  is  satisfied.    1  Saund.  201  a.  " 
n.  (1.) 

10.  For  an  entire  demand  cannot  be  divided  '' 
into  parts,  so  as  to  bring  several  actions  when  '^- 
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one  ivoold  Ise  sufficient     CHrling  v.  Alder$,  1 
LeT.464.    1  Vent  73. 

11.  TfaeUw  abhors  multiplying  of  actions; 
yet  a  man  cannot  join  his  own  right  and  an- 
other's in  the  same  action.  Nation  v.  Crow, 
10  Mod.  171, 172.    2  Saund.  150.    Andr.  358. 

1 2.  Bat  administrator  being  sued  as  snch, 
and  abo  injure  sua  proprio,  the  fault  was  held 
to  be  cured  by  verdict  Curtit  v.  DavUf  2 
Lev.  110.  22a 

13.  So  to  prevent  circuity  of  action,  a  de- 
fendant  was  allowed  to  an  action  of  debt  for 
rent  to  plead  a  covenant  by  the  lessor  that  the 
tenant  might  deduct  for  charges.  Johnson  v. 
Cmre,  1  Lev.  152.  Cro.  EL  352.  623.  See 
also  2  &dk.  575. 

14.  A  man  cannot  bring  two  actions  for  the 
wrongful  erection  of  one  building;  but  he 
may  bring  an  action  for  the  continuance  of  it, 
aiW  the  recovery  for  the  erection.  Johnoon  v. 
Long,  I  Raym.  370.  RooewtU  v.  Prtor,  lb. 
713.    See  also  4  M.  &  S.  183. 

Is.  So,  afier  a  tu;iersedeo«  for  not  declaring, 
the  plaintiff  may  bring  a  new  action.  HenUy 
V.  ibst,  8  Mod.  306. 

16.  But  after  recovery  of  damages  in  assault 
and  battery,  im>  acticm  will  lie  for  consequen- 
tial  damages;  for  when  damages  are  recovered, 
it  is  according  to  the  damage  sustained,  and 
to  be  ibr  entire  satisfiiction.  FiUer  v.  Veal, 
12  Mod.  542,  543. 

17.  The  plaintiff  must  recover  by  his  own 
strength,  anid  not  by  the  defendant's  weakness. 
VaiMfh.  8— 5a 

la  So  he  most  recover  according  to  the 
right  he  has  at  tho  time  of  the  bringing  the 
actico  only ;  and  therefore  if  the  heir  brings 
an  ejectment,  and  his  ancestor  dies  subK- 
qnently  to  his  action,  he  shall  not  recover. 
Vfedgewood  v.  Baily,  T.  Raym.  463. 

19.  If  one  man  would  recover  any  thing 
if^unst  another,  it  is  not  en<^gh  to  destroy 
hu  title,  bat  he  must  prove  his  own  to  be  a 
better  one.  Rex  v.  Bp,  of  Woreetter,  Vaugh. 
60. 

20.  No  action  will  lie  for  interest  of  money, 
or  fbr  money  won  at  play,  without  an  express 
promise ;  but  where  there  is  no  consideration, 
or  where  the  agreement  is  what  is  called 
merely  a  nudum  pactum,  even  an  express 
promise  will  be  of  no  avail.  Jo&ulyn  v.  Lacier, 
10  Mod.  295.  lb.  312.  See  also  Abneyy,  Wen- 
iuiU,3Bos.^PuL247. 

21.  Prosecuting  an  action  with  effect,  means 
with  success.  Morgan  v.  Griffith,  7  Mod.  380. 
1  Saund.  195  g.  n.  [m]. 

22.  Whether  an  action  be  real  or  personal 
depends  on  the  thing  to  be  recovered  by  it, 

■  and  not  on  the  nature  of  the  defence ;  and 
therelbre  a  replevin  is  a  personal  action,  though 
the  title  to  land  be  brought  in  question.  Eaton 
T.&«t%,Willes,134. 

23.  A  personal  action  once  suspended  is  ez- 
tisd.    JhryerY,GUdridge,Hoh,10, 

24  Actio  peroonalio  moritur  cum  peroona: 
ID  (bit  eocope  cannot  be  brought  against  the 
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heir  of  a  sheriff;  but  there  is  a  diffisrenoa 
where  the  action  is  grounded  upon  a  duty, 
and  where  upon  a  tort,  Maoon  v.  Diron,  Lut 
167. 

25.  Although  the  contract  be  made  beyond 
sea,  still  an  action  may  be  brought  here,  al- 
leging it  to  have  been  made  in  a  place  in  Ekig. 
land ;  thus  an  action  will  lie  upon  a  deed  dated 
in  foreign  parts.  2  Ra  487.  Parker  v.  Crook, 
10  Mod.  255. 

26.  The  original  being  in  one  county,  and 
the  declaration  in  another,  it  is  good  against 
the  defendant,  but  not  the  bait  Yateo  v.  Plax- 
ton,  3  Lev.  235. 

27.  A  local  action. must  be  brought  where 
the  fact  arose,  unless  by  consent  ilnon.  12 
Mod.  399. 

28.  Where  there  is  only  privitv  of  estate, 
the  action  is  always  local.  TkurBby  v.  Plant, 
1  Saund.  23a 

29.  In  transitory  actions,  time  and  place 
are  not  material.  Cole  v.  Ibwkins,  10  Mod. 
251. 

30.  Torts,  in  their  nature  are  se- 
veral; so*  one  of  several  defendants  [  *34   ] 
may  be  found  guilty,  and  the  others 

not  guilty;  but  it  is  not  so  upon  actions  ground- 
ed upon  contracts.  Bkmd  v.  Haselrig,  2  Ventr. 
151. 

II.  What  actionb  mat  be  joined. 

1.  An  action  on  tort  and  one  on  contract 
cannot  be  joined.  Daltton  v.  Eyenston,  12 
Mod.  73. 

2.  Thus  an  action  of  assumpsit,  and  an  ac- 
tion of  deceit,  cannot  be  joined  in  the  same 
declaration.  Beningsage  v.  Ralphoon,  2  Show. 
250. 

3.  Nor  trover  and  assumpsit  WiUet  v.  7^- 
(fy,  Carth.  189.    2  Saund.  117  c 

4.  And  the  objection  is  not  cured  by  a  ver- 
dict finding  the  defendant  not  guilty  of  the 
one.  Holms  v.  Thylor,  2  Lev.  101.  3  Salk. 
202.  Holt  24.  1  Keb.  795.  pi.  57.  3  Lev.  99. 

5.  Nor  assumpsit  and  case  for  a  tort  2 
Saund.  117  c.  Carth.  189. 

6.  Case  and  trespass  cannot  be  joined. 
Loveridge  v.  Hopkins,  Holt  24  Carth.  436.  2 
Saund.ll7c.  S.  P. 

7.  But  case  and  trover  may  be  jmned  in  the 
same  declaration.  DaUton  v.  Janson,  5  Mod. 
91.  12  Mod.  73.  3  Salk.  202.  Resolved  con- 
f ra  1  Ld.  Raym.  58.  which  was  overruled  in 
1  Vent  223.  2  Wils.  319. 

9.  Debt  and  account  cannot  be  joined.  2 
Saund.  117  b. 

10.  Nor  debt  and  trespass.    Id. 

11.  So  trover  and  detinue  cannot  be  joined 
in  the  same  action.  KeUle  v.  BrcmsaU,  Willes, 
120.  2  Saund.  117  b. 

12.  But  debt  and  detinue  may.  2  Saund. 
117  b. 

III.  At  what  time  an  action  mat  be 

BROUOHT. 

1.  Assumpsit  to  pay  one  hundred  pounds  at 
two  payments ;  action  lies  upon  failure  at  the 
first  day ;  and  so  of  a  covenant,  because  da- 
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mages  only  are  to  be  recovered ;  otherwise  in 
debt  upon  a  bond  where  the  debt  is  to  be  re- 
oovercd.  FosUr  v.  Taylor,  Cro.  Eliz.  776.  807. 

2.  Assumpsit  lies  for  each  sum  as  it  becomes 
due.    Cooke  v,  WhorvDOod,  2  Saund.  337. 

3.  if  a  man  promise  to  pay  a  sum  of  money 
at  several  days  till  all  is  paid,  the  promise  is 
entire,  and  the  breach  of  it  at  the  first  day  is 
a  breach  of  all  the  promise.  BeckwUh  v.  Potty 
2Ro.47.  Andr.  370.  3  Lev.  81.  2  Lev.  .80. 
Con/r.  Skin.  326. 

4.  An  action  cannot  be  brought  before  the 
cause  of  action  has  accrued.  Brickkead  v. 
A6p.  Yorifc,  Hob.  199.217. 

5.  And  the  objection  if  it  appears  on  the 
&ce  of  the  proceedings  can  be  Uken  advan- 
tage  of  withoat  pleading  it  in  abatement 
Barker  v.  Moreland,  2  Lev.  196.  Carth.  114. 

6.  But  the  plaintiff  may  sue  out  a  latitat  be* 
fore  the  cause  of  action,  though  he  cannot  de- 
clare  until  after  it  has  accrued.  Perry  v.  Kirk^ 
8  Mod.  343,  344. 

7.  Assumpsit  on  an  account  stated  must  be 
brought  within  six  years  after  the  cause  of 
action  arises.    FarringUm  v.  Lee,  I  Mod.  269. 

ADDITION. 
L  Whrn  an  addition  is  necessary,  p.  24. 
II.  When  no  addition  is  requisite,  p.  25. 

III.  What  addition  is  good,  p.  25. 

IV.  What  not,  p.  25. 

V.  How  tide  want  of  it  is  curkd,  p.  26. 

I.  When  an  addition  is  nbcessart. 

1.  A  proper  addition  must  be  given  in  in. 
dictments  as  well  as  otlier  actions.  WiUiam 
T.  Berkeley,  Plow.  236.  240. 

2.  In  an  indictment  for  a  rescous,  if  the  de- 
iendant  be  described  by  the  addition  of"  wife 
of  I.  S.**  without  giving  I.  S.  his  proper  addi- 
tion, it  is  bad.    Rex  v. ,  2  Show.  64. 

3.  There  can  be  no  outlawry  without  an  ad- 
dition according  to  the  statute  of  1  Hen.  5.  c. 
5.    French'B  case,  2  Leon.  200. 

4.  If  an  outlawry  be  issued,  it  can  be  re- 
versed for  want  of  it  CoUint  v.  BUtgrove,  1 
And.  36. 

5.  By  the  above  statute  an  addition 

[  *25  ]  is*  necessary  in  aU  orginal  writs,  in 

actions  personal,  appeals,  and  indict- 

ments,  wherever    process  of  outUwry  licss. 

FrenehU  case,  2  Leon.  200.  Pk>w.336.  Comb. 

70. 

II.  Where  no  addition  is  requisite. 

1.  An  addition  of  place,  iS&c.  is  not  necessa- 
ry by  the  1  Hen.  5^  c  5.  in  a  writ  of  homine 
repLegiando,  nor  in  any  case  where  process  of 
outlawry  lay  not  at  common  law.  Earl  Ban» 
bury  V.  Wood,  Salk.  5. 

2.  And  therefore  it  is  not  necessary  in  re- 
plevin, where  such  process  is  only  given  by 
statute  25  E.  3.  c.  17.  lb. 

3.  In  plaints  of  debt  in  inferior  courts,  where 
process  of  outlawry  does  not  lie,  it  is  immate- 
rial whether  defendant  have  any  addition  or 
not   Preston  ▼.  Jfindf,  Moore,  354 


4.  Where  there  is  no  addition,  the  fioher 
(or  senior)  is  prima  facte  intended.'  hepiat  ▼. 
Browne,  Salk.  7. 

5.  But  if  there  be  father  and  son  of  the  same 
Christian  name,  a  declaration  against  the  son 
in  custodia  mareehalli  is  good,  without  distin- 
guishing him  by  the  addition  of  '^junior.** 
lepiet  V.  Brown,  5  Mod.  198. 

6.  A  wife  when  sued  with  her  hoBbazui 
needs  no  addition;  she  may  be  described  ax 
the  wife  of  J.  S.  of  D.  Hoeper^t  case,  Cro.  El. 
198.   2  Leon.  183.  S.C. 

7.  Baronet  is  not  a  necessary  addition  in  an 
indictment,  because  created  since  the  1  H.  5; 
but  the  omission  of  defendant's  residence  is 
sufficient  to  quash  it  Sir  R,  Lucy**  case,  Lat. 
169. 

8.  The  defendants  addition  need  not  be 
mentioned  in  a  pluriee  homine  replegiando^  far 
as  the  original  writ  is  vicontiel,  and  as  auch 
does  not  require  the  addition,  it  need  not  be  in 
the  alia»  and  pluries.  Lord  JSanbury  ▼.  Wood^ 

6  Mod.  84.  3  Salk.  20. 

9.  An  addition  is  not  necessary  in  a  writ  of 
excommunicato  capiendo,  except  it  be  for  one  of 
the  causes  in  5  Eliz.  c.  23.    Rex  v.  Cantwell, 

7  Mod.  82.   1  Show.  17. 

10.  Nor  in  an  indictment  for  encroachingr 
on  a  highway.  Lord  Dacrt't  case,  Cro.  EL 
14a 

11.  The  statote  1  H.  5.  touching  additioDS 
is  to  be  construed  strictly.  Earl  Banbury  y. 
WofN^,  Salk.  5. 

III.  What  addition  is  good. 

1.  In  an  indictment  for  a  trespass,  **9errant 
to  such  a  perron"  is  a  good  addition.  Rex  v. 
ifosien,  6  Mod.  58.  2Ld.Rayin.968.  Holt  41. 

2.  So  ochoolmasler  or  oerivener  is  good. 
Famam^s  case,  2  Leon.  186. 

3.  Or  spinster,    Guier'o  case,  1  Dy.  46  b. 

4.  In  an  original  a  trader  need  not  be  named 
by  his  trade,  mii  may  be  described  as  yeoman, 
unless  he  has  a  higher  title.  Horopool  v.  Har- 
rison, 1  Str.  566.  2  Ld.  Raym.  1541.  6  Mod. 
62. 

5.  If  he  is  described  as  gentleman,  he  may 
plead  he  is  not  so,  but  only  a  mercer.  Robin- 
Sony.  Mead,  I  Com.  R.  .S71. 

6.  But  a  yeoman  by  birth,  if  he  is  commonly 
called  gentleman,  may  in  a  writ  have  that  ad- 
dition.    Finches  case,  6  Ca  67  a. 

7.  Addition  of  "late  of  London  merchant*' 
is  good,  though  defendant  is  commorant  in 
Middlesex;  and  if  this  bo  pleaded,  the  court 
will  set  aside  the  plea  on  motion.  Corlitos  v. 
Afunos,  2Stra.924.  2  Barnard,  95.  Shields 
V.  Cuthbertson,  2  Barnes,  133. 

8.  There  ought  to  be  an  addition  of  the 
place  as  well  as  of  the  degree.  Sir  R,  Lucy's 
case,  Lat  169. 

9.  If  a  man  has  a  family  at  G,  and  dines  at 
W,  he  may  be  named  as  of  W.  Sampson  y. 
IhthiU,  I  Sid.  305. 

10.  And  it  seems  that  the  county  as  well  as 
the  parish  must  be  atatod.  SheUy  y.  Wright, 
1  Barnes,  247. 
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TV.  What  not. 
1 .  **  Alehymiat**  is  not  a  good  addition.  Rex 
T.  Pidetonry,  7  Mod.  149. 

%.  Labourer  b  no  addition  to  a  woman. 
fttg  T.  FrmnUin,  2  Ld.  Rajrm.  1179. 

3.  The  iddition  of  common  informer  to  one 
indicted  is  not  sufficient.     Anon.  1  Ro.  190. 

4.  So  if  the  plaintiff  in  his  bill  call  himself 
a  gentleman,  defendant  may  plead  he  is  not 
a  gentleman.  BaUerBhy  t.  Manh,  6  Mod. 
60. 

5.  The  addition  most  be  to  the 
[  *26  ]*real  name  of  the  defendant;  for  if  it 
be  after  the  alias  dictus  it  is  bad. 
flbopfr's  case,  Cro.  El.  198.  Preston  v.  Hinde, 
Mo.  354.  2  Leon.  183.  Solk.  20.  Dy.  46  b. 
1  Saond.  14  a.  n.  (1).   Sed  vid.  5  Ed.  4. 141. 

€.  So  it  is  to  call  one  an  esquire  when  he  is 
only  a  yeoman.   Rex  ▼.  Fielding,  12  Mod.  199. 

7.  Or  **  enquire*^  instead  of  gentleman. 
Bennett  v.  Pareeil,  2  Ld.  Raym.  849. 

8.  A  peer's  eldest  son  cannot  in  legal  pro- 
ceedings be  styled  by  bis  father^s  second  title, 
though  such  aiddition  is  allowed  him  in  com- 
mon parlance.  Marquis  of  Carmarthen's  case, 
2Salk.451. 

9.  The  addition  is  bad  if  it  state  only  the 
comstf  and  not  the  Till.  Sir  W.  Read's  case, 
Cro.  Jac.  616. 

10.  So  an  outlawry  is  reversible  for  not 
stating  the  vin  as  well  as  the  parish.  Sir  O. 
Farmer's  case,  2  And.  125. 

V.  How  THS  WANT  OF  IT  IS  CURED. 

1.  A  bad  addition  or  no  addition  of  a  party 
indicted  is  cored  by  appearance.  Rex  v.  H^ar- 
re»,lSid.247.  1  Keb.  885. 

^  So  if  defendant  plead  a  bad  addition  of 
the  plaintiff  after  a  general  imparlance,  he 
shall  answer  over.  BaUersby  t.  Marshy  6  Mod. 
80. 

3.  Ailer  bail  given  no  advantage  can  be 
taken  of  a  mis-addition  or  misnomer.  Stroud 
T.  La^  Gerrard,  1  Sal.  8. 

4.  Want  of  defendant's  addition  in  the  ori- 
ginal cannot  now  be  taken  advantage  of;  as 
oyer  of  the  original  writ  is  not  now  allowed. 
1  Saond.  9  c.  n.  [f]. 

ADMINISTRATION. 

L  To    WHOM    ADMINISTRATION   SHALL    BE 

GRANTED,  p.  27. 
11.  At  what  TIME  IT  SHOULD  BE  GRANT- 
ED, p.  28. 

III.  When    administration    cannot    be 

GRANTED,  p.  28. 

TV.  Who  may  grant  aomlvistration,  p. 

29. 
V.  Who  cannot  grant  administration, 

p.  29. 
VL  Right  of  granting  administration, 

HOW  tried,  p.  29. 
Vn.  Of  the  letters  of  administration: — 

(a)  As  to  tkeform^  p.  29. 

(b)  y  lo9t,  p.  29. 

(c)  How  proved^  p.  30. 

VIIL  EnVCT  OF  AN  ADMOfUrrEATION  WHICH 


n  granted  on  the  oeckabb  or  an 
executor,  p.  30. 
IX.  Effect    of    administration    eeimo 

WRONGLT  granted,  p.  30. 

X.  When,  how,  and  bt  whom,  adminxb- 

TRATION  MAT  BE  REPEALED  OR  RS- 
VOEED,  p.  30. 

XI.  Effect  of  such  repeal,  p.  30. 
XII.  When  administration  ceases,  p.  30. 
XIII.  How  to  compel  the  granting  admin- 
istration,  p.  31. 

XIV.  How     TO     PREVENT     ADMINISTRATION 
BEING  GRANTED,  p.  31. 

XV.  What  interest  an   administrator 

HAS  IN  THE  INTESTATE^S  PROPERTT, 
p.  31. 
XVI.  What  are  bona  notabiija,  p.  31. 
XVII.  What  acts  are  good  though  admin- 
istration IS  not  taken  out  till 

AFTERWARDS,  p.  31. 

XVIII.  What  an  administrator  cannot  dO| 
p.  32. 
XIX.  Op  actions  bt  and  against  adminis- 

TRATORB  : — 

(a)  What  actions  an  administrator  can 
bring,  p.  32. 

(b)  What  not,  p.  32. 

(c)  What    actions    may  he    hroughi 
against  an  administrator,  p.  32. 

(d)  What  not,  D.^. 

(e)  Bail  in  such  actions,  p.  33. 

•(f)  Peclaration,  p.  33.  [   »27  ] 

is)  Prcfert  of  the  letters  of 

administration,  p.  34. 
(h)  Abatement  of  the  torit,  p.  34. 
(i)  What  may  be  pleaded  to  an  action 

by  an  administrator,  p.  34. 
(j)  Whatnot,  p,3i. 

)  What  may  be  pleaded  to  an  action 

brought  against  an  administrator^  p. 

34. 

(1)  What  not,  p.  35, 
(m)  Replicatum,  p.  35. 
(n)  Rejoinder,  p.  35. 
(o)  Evidence,  p.  25, 
(p)  Judgment  and  execution,  p.  35, 
(q)  Costs,    Seepost,iXt.Com, 

I.  To  WHOM  administration  shall  be 

GRANTED. 

1.  Administration  ought  to  be  granted  to     /  /  - 
the  next  of  blood.    Sparke  t.  Denne,  W.  Jo. 

225. 

2.  Where  divers  persons  claiming  adminis.      _^ 
tration  as  next  of  kin  to  an  intestate  are  in  ,    .,  *- 
equal  degree,  the  ordinary  may  commit  ad- 
ministration to  which  he  pleases.    Smith  v. 
Tracy,  2  Mod.  205. 

3.  Administration  is  to  be  committed  to  the 
father  and  mother  preferably  to  a  brother 
and  sister.  Blackborough  v.  Davis,  12  Mod. 
612. 

4.  Administration  is  grantable  to  persons 
though  not  named  in  the  statute  of  21  H.  8. 
Hughes  V.  Hughes,  Carter,  136. 

5.  Proximity  of  degrees  must  be  Recording 
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to  the  oommoD  law.  Blackbormtgh  v.  Davi; 
12  Mod.  616. 

6.  A  brother  or  sister  is  nearer  than  the 
grrandmothor,  and  an  aunt  nearer  than  a  g^reat 
grandmother.  Blackbonmgh  v.  Hsots,  12 
Mod.  623. 

7.  An  aunt  is  not  nearer  than  a  grandmo- 
ther,  who,  if  in  the  right  line  is  to  be  preferred. 
S.  C.  12  Mod.  619. 

8.  It  is  in  the  power  of  the  ordinary  to  com' 
mit  administration  to  the  wife  or  the  next  of 
kin ;  but  where  he  has  committed  it  to  one, 
he  cannot  repeal  it  and  grant  it  to  another. 
Sir  O.  Sand's  case,  1  Sid.  1 79. 

9.  It  may  be  granted  partly  to  the  wife  and 
partly  to  the  next  of  kin.  Faiotry  v.  Fawtry^ 
1  Sal.  36.  Holt.  42.  1  Show.  351. 

10.  Administration  of  the  wife*s  goods  be- 
longs to  the  husband;  and  if  the  ordinary 
grant  it  to  another,  prohibition  lies.  Dixr's 
case.  Palm.  521.  Cox  v.  Webby  Ck>mb.  289.  1 
Show.  351. 

11.  Even  though  the  wife  makes  a  will  (in 
pursuance  of  an  agreement  before  marriage,) 
and  by  that  will  appoints  her  mother  execu- 
trix. Rex  T.  BuUerwortii,  2  Str.  891.  Id. 
1118. 

12.  Administration  to  the  husband  belongs 
dejure  to  the  wife;  ut  semb.  Jones  v.  Roe,  W. 
Jo.  175. 

13.  The  husband  was  held  to  be  entitled  to 
administration  to  his  wife  by  the  equity  of  the 
Stat.  21  H.  8.  Stoner  v.  Gibboniy  Moore,  871. 
12  Mod.  16.  PhiUips  v.  Burp,  1  Show.  351. 

14.  Wife  and  father  are  m  equal  degree  as 
to  administration.  Blackborough  v.  Darns,  12 
Mod.  618. 

15.  If  a  feme  covert  being  executrix  and  le- 
gatee dies,  administration  de  bonis  non  ought 
to  be  committed  to  the  husband :  if  she  be  not 
a  legatee  and  others  arc,  it  ought  to  beto  them; 
if  there  are  no  legatees,  to  the  next  of  kin  of 
the  first  testator.  Richardson  v.  Scire,  12 
Mod.  306. 

16.  By  29  Car.  2.  c  10,  husband  shall  have 
administration  of  his  wife's  goods ;  but  if  ad- 
ministration of  a  wife's  effects  be  granted  to  a 
stranger,  he  shall  be  rightful  administrator  un- 
til the  letters  of  admmistration  are  repealed. 
Davis  V.  Cutts,  1  Mod.  231. 

17.  Administration  may  be  granted  to  the 
wife  or  next  of  kin  to  the  mtestatc  at  the  elcc 
tion  of  the  ordinary;  and  as  to  creditors,  tlic 
ordinary  may  divide  the  administrations 
among  them.  Anon,  12  Mod.  16.  Comb. 
289. 

18.  If  a  husband  die  leaving  his  wife  his 
executrix,  and  she  dies  before  probate  granted 
to  her,  the  administration  of  Uic  husband's 
effects  must  be  granted  to,  and  distribution 
made  among  the  next  of  kin  of  the  husband, 
and  not  the  next  of  kin  to  the  wife.  Harris's 
case,  2  Mod.  101. 

19.  Iho  husband's  right  of  administration 
to  his  wife  is  transmissible  to  Ait  representa- 
tive, and  not  to  ben.  1  Wils.  16a 


20.  If  the  widow  renoonoes  ad* 
ministration,*  she  is  not  obliged  to  [   *28     ] 
make  oath  that  none  of  the  intes- 
tate's effects  are  come  to  her  hands,  or  to  ezhi^ 
bit  an  inventory;  and  notwithstanding  the  cre- 
ditors enter  a  caveat,  it  may  be  granted  to  the 

'son.  Ld  Suffolk's  case,  C.  T.  Hardw. 9. 

21.  If  the  next  of  kin  be  incapable  at  the 
time  of  the  death,  and  aflerwards  becomes  ca> 
pable,  he  shall  have  administration :  so  if  the 
right  administrator  becomes  incapable,  it  csaji 
be  repealed  and  committed  to  the  next.  C>ffley 
V.  BtsU  1  Sid.  372. 

22.  When  administration  is  repealed  for 
form,  it  ought  to  be  granted  again  to  the 
same  party,  though  there  are  others  in  atqudlx 
gradu,    Offley  v.  Best,  1  Sid.  293. 370. 

23.  Wlicre  the  executor  dies  (the  will  not 
being  proved,)  the  spiritual  court  grants  an 
immediate  administration,  and  not  de  bonis 
non.     Wankford  v.  Wankford,  Salk.  304. 

24.  If  a  son  die  intestate  in  the  lifetime  of 
his  father,  and  the  father  refuse  to  administer, 
and  upon  such  refusal  letters  of  administra- 
tion are  granted  to  a  brother  of  the  intestate, 
a  surviving  sister  shall  have  distribution.  lYsy 
lor  V.  Ames,  2  Show.  285. 

25.  The  father  shall  have  administn^on  of 
his  son's  goods  in  preference  to  the  sister. 
Conplestone  v.  Copplestone,  2  Show.  307. 

26.  And  a  brother  of  the  half  blood  is  to  be 
preferred  to  an  uncle  of  the  whole  blood.  Col- 
lingtDood  V.  Page,  Vent.  425. 

27.  When  the  executor  is  under  age,  if 
there  be  a  residuary  legatee,  administratioa 
durante  minori  ettaie  ought  to  be  committed  to 
him,  and  not  to  the  next  of  kin  of  the  intestate. 
Dubois  Y,  Trani,  12  Mod.  437,  43a 

28.  A  residuary  legatee  is  in  general  to  be 
preferred  to  the  next  of  kin.  Blackborough  v. 
Davis,  12  Mod.  619. 

29.  If  an  executor  be  residuary  legatee,  ad- 
ministration  de  bonis  non  to  the  first  testator  • 
shall  be  granted  to  his  executor,  though  he 
refused  or  died  before  probate.     Jsted  v.  Staw 
ley,  Dy.  372  a. 

30.  Or  to  his  administrator  if  he  died  in- 
testate before  probate.     Jb. 

31.  An  executor  dies  before  probate,  his 
executor  is  not  executor  of  the  first  testator : 
but  if  the  residue  was  bequeathed  to  his  tes- 
tator, he  shall  have  administration  with  the 
will  annexed,  else  such  person  shall  to  whom 
it  is  bequeathed ;  or  in  default  thereof  the  next 
of  kin  to  the  first  testator.  Jsted  v.  Stanley,  3 
Dy.  372.  pi.  8. 

32.  If  an  executor  docs  not  make  his  elec- 
tion in  proper  time,  administration  may  be 
granted  to  the  legatee.  Hinson  v.  Button,  2 
Ro.  159. 

33.  If  he  dies  before  probate,  although  he  ^ 
be  made  executor,  still  administration  may  be  7- 
granted  to  the  first  testator.    Heden  v.  Vfoife,  ' 
Palm.  155. 

34  The  ezecQtor  of  an  executor  may  re- 
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fbae  to  take  adnunislntion  to  the  fint  testator. 

JfeytonT.  Wol/c,  CraJac  614. 

11.  At  what  tub  adxinistration  should  bx 

GEAMTED. 

1.  An  Bdmbutntion  may  be  granted  dur> 
ing  tbe  absence  of  an  executor  beyond  the 
was.  SUUrw.May,  6  Mod.  304. 

3.  On  the  widow's  renouncing,  the  spiritual 
court  cannot  defer  the  eranting  administra> 
tion  to  the  next  of  kin  tiU  the  widow  has  exhi- 
bited an  inventory.  Rex  v.  Dr.  BtUtawnih^ 
W.  KeL  156. 

3.  If  the  executors  refuse  to  prove  the  will, 
tbe  ordinary  may  commit  administration  till 
they  do  it     Celt  v.  Bp.  Coventry,  Hob.  144. 

4.  If  an  executor  be  made  from  a  day  to 
come,  the  administration  in  the  mean  time 
most  be  granted  according  to  the  statute. 
Briert  r.  Goddard,  Hob.  250. 

5.  Administration  maj  be  granted  de  bonU 
Ma,  although  the  executor  has  not  proved  the 
will  Heden  ▼.  Wolfe,  Pahn.  155. 

6.  Letters  of  administration  granted  to  <me 
dmnwte  abtentia  of  another  are  good.  Hodge 
T.  Clare,  4  Mod.  14  Lutw.  120. 

HI.  When  adxinisteation  cannot  be 

GRANTED. 

1.  The  ordinary  cannot  grant  administra- 
tion where  there  is  an  executor  named  in 
a  wUL  Abraham  v.  Cunningham,  2  Mod. 
148. 

2.  Bankruptcy  or  insolvency  of  an 

I   *29   ]  "executor  is  no  cause  for  granting 

administration ;  aliter  if  there  be  a 

natural  disability.    HiU  v.  MUU,  12  Mod.  9. 

Rex  T.  Raiiu,  12  Mod.  205. 

3.  If  franted  pendente  lite  concerning  a 
vin,  it  u  not  good;  but  otherwise  when  it 
concerns  the  right  of  administration.  Fred- 
erick y.  Hook,  Carih.  153. 

4  If  two  executors  are  disputing  which  of 
them  is  the  true  executor,thc  ordinary  cannot 
pendente  lite  commit  administration.  RoUnn^n 
cue,  Moore,  636. 

5.  If  a  person  who  is  named  in  a  will  as  the 
eiecQlor,  possesses  himself  before  probate  of 
the  goods  of  the  testator,  pays  debte,  and  con- 
Terti  the  residue  to  his  own  use,  and  then  re- 
iKnmces  the  executorship,  an  administration 
gruted  to  the  widow  of  the  testator  on  this 
refusal  is  void.  Parten^n  case,  1  Mod.  213. 
IV.  Who  may  grant  administration. 
1.  In  ancient  times  the  king  na parent  patri4t 
used  to  seize  all  the  personal  effects  of  a  de* 
ceued  into  his  hands,  and  administer  them  ; 
this  power  was  afterwards  granted  to  the  or- 
dioaiy.    Hengloe*9  case,  9  Co.  38  b. 

2.  The  ordinary  was  empowered  to  commit 
administration  to  another  if  he  pleased.  S.  C. 
9Co.d9  a. 

3.  Administration  miut  be  granted  by  the 
ordioary.    Salter  v.  Daniel,  10  Mod.  21. 

4.  An  ordinary  in  Ireland  may  commit  ad- 
ministration of  goods  in  England.  Anon,,  6 
Mod.  145. 

5.  Administration  of  gooda  in  Ireland  most 


be  granted  by  the  archbishop  there.    Sftaw  ▼* 
Stoughton,  2  Ley.  86. 

G.  Administration  granted  by  the  court  of 
arches  extends  over  all  the  world,  except  Ire- 
land and  York,  which  have  particular  arch, 
bishops.    SI  C.  3  Keb.  163. 

7.  If  an  intestate  have  bona  natahUia  in  Eng- 
land and  in  Ireland,  there  shall  be  several  ad- 
ministrations by  the  ordinary  in  each  county 
for  all  within  his  province.  Daniel  v.  Luker^ 
3  Dy.  305.  pi.  58. 

8.  Administration  is  to  be  granted  by  the 
metropolitan,  where  goods  arc  in  divers  pecu- 
liars.   Anon,  1  Lev.  78. 

9.  If  a  person  who  has  two  houses  in  differ- 
ent  dioceses  die  in  one,  that  entitles  the  bishqji 
of  the  diocese  to  grant  administration  if  he 
has  not  bona  notabilia,  Aliara  v.  Cox,  12 
Mod.  385.  I  Ld.  Raym.  562.  1  Salk.  37.  S.C. 

10.  The  right  of  granting  letters  of  admin- 
istration does  not  depend  upon  the  dyinc  with- 
in a  diocese,  but  upon  the  leaving  of  goods 
therein.     Griffith  y.  Griffith,  Say,  83. 

11.  It  may  be  granted  by  the  clean  and  chap* 
ter  during  the  suspension  of  the  archbishop. 
Young  v.  Cate,  1  Lutw.  30. 

12.  Archdeacons  who  have  power  to  grant 
administrations  only  do  so  by  prescription. 
Adamo  y.  Tertenants  of  Savage,  6  Mod.  134 
2  Ld.  Raym.  854.     1  Salk.  40.  S.  C. 

V.  Who  cannot  grant  administration. 

1.  Administration  committed  by  the  arch] 
bishop  where  the  intestate  has  not  goods  in 
divers  dioceses  is  void ;  but  the  plea  of  such 
administration  is  good  till  it  appear  that  the 
archbishop  could  not  grant.  Smithwick  t. 
Bingham,  Moorc,  693. 

2.  A  rural  dcun  cannot  grant  it,  if  the  party 
has  goods  out  of  the  deanery.  Cross  v.  Cor* 
bocke,  2  And.  132. 

3.  Administration  granted  by  the  preroga- 
tive court  where  the  intestate  has  not  6ona  ao- 
tafnlia,ia  not  void  but  voidable.  Boewell  y. 
RaiDSlome,  Lutw.  535. 

VI.  Right  or  granting  administration,  bow 

tried. 
The  right  of  granting  administration  may 
be  tried  in  an  action  of  assumpsit  for  the  fees. 
Rains  y.  Canterbury,  7  Mod.  147. 

VII.  Of  the  letters  op  administration. 
(a)  As  to  the  form. 

In  letters  ad  colligendum  the  name  of  the 
person  granting  them  should  be  inserted. 
Anon,  3  J)y.  256.  pi.  8. 

(b)  If  lost. 

\T,  afler  administration  granted,  the  let- 
ters arc  lost,    new    ones    may    be 
•granted  even  afler  the  commence-  [    '30    ] 
ment  of  an  action  ;  but  they  cannot 
then  be  newly  granted.    Barton  y.  Fuller,  1 
Com.  18. 

(c)  How  proved. 

1.  The  book  of  the  ecclesiastical  court  in 
which  an  entry  had  been  made  by  an  order  of 
the  proper  court,  was  held  to  be  good  proof  of 
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a  ^rrant  of  letters  of  adminifltretion.    Oarrett 
V.  lAster^  1  Lev.  35. 

2.  It  may  be  also  proved  bjtheoommisBion 
itMlf,  or  by  a  copy  of  the  act  of  court,  or  an 
exemplification  under  the  seal  of  the  court 
Kempton,  d,  Boyfield^  v.  CrosB^  C.  T.  Hardw. 
108, 109. 
VIIL  Effcct  or  an  ADminsTRATioif  which  is 

GRANTED  ON  THE  DECEASE  OF  AN  EX. 
BCDTOR. 

1.  Administrator  of  an  executor  does  not 
represent  the  testator.    2  Sannd.  72  m. 

2.  Nor  does  the  executor  represent  the  in- 
testate.    lb. 

3.  Therefore  a  act,  fa,  cannot  be  sued  out  by 
or  against  either  of  them  to  revive  a  judgment 
against  the  testator.  BrundeVt  case,  5  G>.  9 
b.  2.  Saund.  72  m. 

IX.  SfFECT  OF  ADMINISTRATION  BEINO  WKONOLT 

GRANTED. 

1.  If  the  metropolitan  grant  administra- 
tion where  it  belongs  to  the  bishop  to  grant,  it 
is  only  voidable  ;  but  if  the  bishop  or  ordinary 
grants  it  where  it  belongs  to  the  metropolitan, 
It  is  void.  Veire  v.  Jefferie$,  Moore,  145. 
Prince  V.  Simpson,  5  Ca  296.  Cro.  Eliz.  718. 
2  Anders.  132.  3.  Leon.  278.  S.  C.  Jones  v. 
Jones,  Hob.  185.  Dunne's  case,  2  Leon.  155. 
8.  P.    iVe<iAam*scase,  8Co.  135  a. 

2.  Administration  granted  by  a  peculiar 
where  there  are  bona  notabilia  was  held  to  be 
voidable  only,  not  void.  Gold  v.  Strode,  Carth. 
148.  3  Mod.  324.  S.  C. 

3.  Administration  is  ipso  facto  void,  where 
there  is  a  will  though  not  proved.  Anon,  2. 
And.  150,151. 

4.  Administration  granted  where  a  will  was 
GODcealcd,  and  all  acts  under  it  are  void  when 
the  will  appears.  Abram  v.  Cunningham,  2 
Lev.  182. 

5.  Thus,  where  there  was  a  will,  and  a 
stranger  obtained  administration  and  thereby 
possessed  himself  of  the  effects  of  the  testa- 
tor, and  sold  a  lease,  such  sale  was  held  void, 
although  the  executor  afterwards  renounced. 
S.C.  2  Mod.  146. 

X.  When,  how,  and  bt  whom  administration 
W  may  be  repealed  or  revoked. 

1.  A  bishop  can  revoke  administration  with- 
out sentence.     CareiD*s  case,  1  And.  303. 

2.  Tlie  prerogative  court  having  once  exe- 
cuted their  authority  in  granting  administra- 
tion, cannot  afterwards  alter  it.  lA,  Grandi- 
son  V.  Com,  Doner,  Skin.  156. 

3  If  granted  according  to  the  statute  it  is 
not  revocable.  Price  v.  Parker,  1  Lev.  157, 186. 

4.  Except  it  bo  granted  iniaerso  ordine,  or 
by  an  incompetent  judge.  Ravenscroft  v.  Ra- 
venscroft,  1  Lev.  305. 

5.  Aiid  then  the  cause  of  revocation  ought 
to  be  shown  in  pleading.  Price  v.  Parker,  1 
Lev.  157. 

6.  Where  the  directions  of  the  statute  are 
not  pursued,  administration  can  be  repealed. 
Dubois  V.  Trant,  12  Mod.  437. 

7.  Administration  granted  to  the  sister  of 


the  balf*blood  of  the  intestate  csnnot  be 
pealed  bv  the  brother  of  the  whole  blood  ;  other- 
wise, if  she  be  married.    Brown  ▼.    Wood^ 

Aleyn.36. 

8.  Administration  executed  eanxiot  be  re- 
pealed, because  the  administrator  will  not 
make  distribution  according  to  agreement. 
flii/v.  BtrJ,Aleyn.56. 

XI.  Effect  of  such  repeax. 

If  an  administrator  sell  goods  without  co- 
vin, and  then  administration  is  repealed,  the 
sale  is  good.  Wilson  v.  Pateman,  HAooTe,  396. 
Xll.  When  administration  ceases. 

1.  Administration  durante  minori  tetate  ofan 
executor  ceases  at  seventeen.  Prince  v.  Simp- 
son, 5  Co.  29  b. 

2.  But  if  granted  during  the  minority  of 
one  who  is  entitled  to  administration, 

it  does  not  cease  till  the  age  *of  [     *31     ] 
twenty -one.  Atkinson  v.  CorntsA,  12 
Mod.  194.  5  Mod.  395.  S.  C. 

3.  An  administrator  durante  minors  esUBLt  is 
discharged  from  his  official  responsibility  on 
the  infimt  executor  attaining  seventeen  yeaia 
of  age,  and  on  paying  over  to  such  executor 
the  balance  of  effects  m  his  hands.  Brooking 
V.  Jennings,  1  Mod.  174. 

4.  Upon  administration  during  the  minority 
of  six,  if  one  attains  the  age  of  seventeen,  the 
administration  ceases.    T.  Jones,  48. 

5.  So,  if  an  infant  executrix  under  seven- 
teen takes  husband  of  full  age,  the  adminis- 
tration durante  minore  estate  ceases.  Prince 
V.  Simpson,  5  Co.  29  b.  2  And.  132.  Cro.  EL 
718.  3  Leon.  278.  S.  C. 

6.  As  to  whether  an  administration  com- 
mitted to  one  during  the  minority  of  four,  is 
determined  by  the  death  of  one,  the  others  still 
being  within  age,  sec  Brudnel  v.  SkidnwrCf 
5  Co.  9  a. 

xiii.  how  to  compel  the  grantino  admikis^ 
tration. 

1.  A  mandamus  lies  to  compel  the  proper 
officer  to  grant  administration  when  there  is; 
no  doubt  as  to  the  person  who  is  entitled  to  it. 
Smith's  case,  2  Stra.  892.  Conl,  1.  Sid.  280, 
281. 

2.  A  mandamus  will  not  lie  to  grant  admi- 
nistration to  a  particular  person.  Anon,  7  Mod. 
140.  1  Stra.  522. 

3.  But  it  will  to  grant  administration  to  the 
next  of  kin.    Anon,  1 1  Mod.  137. 

4.  Neither  will  a  mandamus  lie  to  grant  ad- 
ministration to  the  wife  of  the  intestate  or  next 
of  kin,  if  a  suit  respecting  tlie  validity  of  a  will 
(supposed  to  be  made  by  the  deceased)  is  de- 
pending.  Steward  v.  Eddy,  7  Mod.  143.  4 
Burr.  ^95.  1  Sir  W.  Bla.  668. 

5.  Nor  when  there  is  a  dispute  as  to  whether 
a  wife  has  duly  made  a  will  in  pursuance  of  a 
power  vested  m  her  by  articles  before  mar- 
riage. Rex  V.  Bette'sworth,  2  Stra.  1111.  2 
Barnard,  420.  S.  C. 

XIV.  How  TO  PREVENT  ADMINISTRATION  REDHi 
GRANTED. 

Prohibition  lies  if  administration  ii  granted 
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where  it  oo^t  not    Pierce  v.  Perjb,  1  Sid. 

280«281.    Q^r.  Heal,  Id.  370. 

XY.  What  intxust  an  aoministratoe  has  in 

THK  LVTESTATE's  PKOPKRTT. 

1.  Administntioii  relates  to  the  death  of  the 
inteeUte.  Rex  v.  Hungerford^  2  Lutw.  1007, 
lOOa  lAstotkU  reUuion^eee  5Cu.28b.n. 
(c)]. 

2.  An  administration  of  an  administrator 
cannot  take  the  goods  of  the  first  intestate. 
Loekier  t.  Smithy  1  Sid.  79. 

3.  An  adminbtralor  shall  have  the  possi- 
bihty  of  a  term,  though  it  do  not  escheat  in 
the  life  of  intestate.  Uoyd  ▼.  Wilkinson, 
Moore,  479.  [See  further  tit  Distribution, 
and  fost,  t«  Div.  zviii.] 

XVI.  What  are  bona  notabiua. 

1.  Simple  contract  debts  are  6o7ui  nctabilia 
where  the  debtor  uibabits.    1  Saund.  274. 

2.  The  same  with  bills  of  exchange;  for 
they  are  not  specialties.  Yeoman  ▼.  BradakaWy 
3  Sdk  70. 164  Carth.  374.  12  Mod.  107.  S.  C. 

X  Specialties  are  so  where  they  happen  to 
be  at  the  time  of  the  decease.  Byron  v.  Byronf 
Cn.  EUoL  472.  1  Soond.  274  n.  (3).  Dyer, 
305  a. 

4  Jodgmeots,  statutes,  and  recognizances, 
where  they  are  given  and  acknowledged.  1 
Saond.  274, 275. 

5.  Thus,  a  judgment  recovered  in  the  court 
of  K.  B.  at  Westminster,  is  bona  notabilia  in 
Middlewx.  HJbnson  y.  iVeioton,  2  Show.  437, 
43a 

6.  Leases  for  years  are  so  where  the  land 
lies,  and  not  where  the  lease  is.    Danyel  ▼. 

^  ,  Dal  76,  77. 

7.  Bona  notabilia,  though  originally  of  no 
fixed  raloe,  must  by  the  canon  1  Jac.  93.  be 
at  least  of  52.  value ;  and  by  custom  in  the 
<hooese  of  London  of  the  value  of  102.  4  Inst. 
33S.    1  Rol.  Ab.  909,  L  51. 

XTII.  What  acts  are  good,  though  adminis- 
tration is  not  taeen  out  till  aiter- 

WARD8. 

1.  If  one  sells  intestate*8  goods,  and  then 

*-  purchases  administration,  the  sale 

[  *32  ]  *is  good.    Kenrick  v.  BttrgeSt  Moore, 

126. 

1  Bat  a  release  by  on  administrator  before 

y  i^   administratioa  granted  will  not  avail  the  party. 

*^     BanfKt  V.  Barefoot,  Palm.  411.    MiddUtm  v. 

iiisuc,5Ca  28  b.  1  Salk.  295. 

3.  So  administration  must  be  taken  out  to 
enable  him  to  bring  an  action.  Wankford  v. 
W«#>rrf,l  Salk.  303. 

4  fiot  where,  be&re  the  grant  of  adminis- 
tiatifln,  he  consented  to  let -one  keep  part  of 
^],  iDtestete'i  property  in  satisfaction  of  a  debt 
theo  doe  to  him,  it  was  held  he  could  not  afler- 
wanh  miM*'F»  trover  for  it  Whitehall  v. 
SfKire,  1  Salk.  S95.  3  Mod.  276.  S.  C. 

5.  Administration,  when  granted,  relates 
baek  to  the  time  of  the  intestate^s  deadi ;  there- 
bn  it  WIS  held  he  might  bring  trover  ibr 
fDodstlkmgh  coDverted  beibre  administnuion 
wu  obtained.    Anan.  Comb.  451. 
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XVIII.  What  an  adkinistratde  cannot  do. 

1.  An  administrator,  while  in  custody  on  an 
arrest  for  a  debt  due  from  himself,  cannot  give 
a  good  warrant  of  attorney  to  confess  a  judg- 
ment  on  a  debt  due  from  his  intestate.  Sexmro 
case,  6  Mod.  164. 

2.  Administrator  dur,  mtn.  atat.  cannot  seU 
a  term  for  years,  unless  of  necessity  to  pay 
debts.    Prince  v.  Sympoon,  2  And.  1&. 

3.  Nor  can  he  assent  to  a  legacy  unless  there 
be  assets  to  pay  debts.    i£2. 5  Co.  29  b. 

4.  Administrator  cannot  accept  less  after 
covenant  broken,  for  it  would  be  a  devattavit. 
Leanea  v.  Cox,  3  Keb.  162.  pi.  33. 

5.  So,  compounding  a  debt  for  part  is  waste. 
Workhouse  v.  Simons,  3  Keb.  162.  pi.  34  (See 
also  post,  tit  Devastavit.) 

XIX.  Of  actions  bt  and  against  administra- 
tors. 
(a)  What  actions  an  administrator  can  bring. 

1.  Where  the  goods  of  the  intestate  are 
taken  away  from  an  administrator,  he  may 
sue  for  them  in  the  spiritual  court  Sadler  v. 
DameZ,  10  Mod.  21. 

2.  He  may  also  bring  his  action  of  trover 
for  them  at  common  law.    Id.  ibid. 

3.  He  may  bring  trover  for  the  goods  of  the 
intestate  in  his  own  name  if  the  conversion 
was  afler  the  death  of  the  intestate.  T\tmer 
V.  Davis,  1.  Mod.  62,  63. 

4  An  administrator  can  have  trespass  de 
bonis  asportatis  in  vita  intest.  by  the  equity  of 
the  St.  4  E.  3.  which  gives  it  to  executes. 
Harris  v.  Vandcogie,  Moore,  400. 

5.  If  one  promises  to  pay  in  consideration 
of  forbearance,  an  action  lies  bv  the  adminis- 
trator,  though  at  the  time  of  the  promise  ad* 
ministration  had  not  been  granted.  Quick  v. 
Copleston,  1  Sid.  242. 

6.  If  an  administrator  recovers  a  debt  or  a 
duty  to  the  intestate,  and  the  administration  is 
afterwards  repealed,  the  said  judgment  shall 
be  discharged,  and  the  new  admin  islrator  may 
have  a  new  action.  Turner  v.  Davies,  2  Sauna. 
149, 150. 

(b)  Whatnot. 

1.  An  administrator  recovers  a  debt  and 
dies,  the  now  administrator  shall  not  have  set. 
fa,  but  a  new  action.  Yate  v.  Goth,  Moore, 
680. 

2.  The  administrator  of  the  first  testator 
cannot  make  use  of  a  judgment  recovered  by 
the  executor.    Anon.  1  And.  23,  24. 

3.  An  executor  recovers  a  debt  and  dies  in- 
testate; the  administrator  of  the  first  testator 
shall  not  have  sci.fa,  but  a  new  writ  of  debt 
Levet  V.  Sir  —  Lewkenor,  Moore,  4. 

(c)  What  actions  may  be  brought  against  an 
administrator. 
1.  An  administrator  is  the  legal  personal 
representative  of  the  deceased,  until  the  letters 
of  administration  are  revoked;  and  he  is  there- 
fore liable  to  an  action,  although  there  is  a 
suit  depending  in  the  eccle8iasti<^  court,  tend- 
ing to  establish  a  will  made  by  the  deceased. 
hnpey  v.  PiU,  2  Show.  69. 
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2.  If  an  administrator  waste  the  goods,  and 
afterwards  administration  is  committed  to  an- 
other, jet  any  creditor  of  the  intestate  may 

charge  him  in  debt;  and  if  he  plead 
[   *33    ]  admmistration  'committed    to  an- 
other, the  plaintiff  may  reply  devaa- 
tavit.    1  Mod.  175.  notis. 

3.  If  a  plaintiff  recover  against  an  adminis- 
trator and  die,  his  executor  may  maintain 
debt  on  the  judgment  upon  a  suggestion  of  a 
detMBtavU  by  the  defendant  in  the  lifetime 
of  the  testator.  Berwick  ▼.  AndretDS,  6  Mod. 
126. 

4.  Lessee  covenants  for  himself  and  his  as- 
signs that  he  will  not  lop  trees;  the  adminis- 
trator is  an  assignee  chargeable  with  the  cove- 
nant   Anon.  Moore,  44. 

5.  An  administrator  is  liable  for  rent  after 
the  assignment  of  the  testator's  term.  CoghiU 
v.  FreeUme,  2  Vent.  209. 

6.  Scire  facias  lies  against  an  administrator 
of  an  administrator,  though  not  by  him. 
Young  T.  JoUaiuf,  2  Sid.  122. 

(d)   Whatnot, 
An  action  of  debt  will  not  lie  against  an 
administrator  upon  a  tally,  or  mere  stated  ac- 
count, because  it  is  not  a  specialty.  Edgecomb 
T.  Dee,  Vaugh.  100. 12  H.  4  f.  23. 

(e)  Bad, 

1.  Administrators  and  executors  will  be 
discharged  on  common  bail.  Castle  v.  WiUey^ 
3  Kcb.  51.  Prac.  Ca.  K.  B.  50.  S.  C. 

2.  An  administrator  need  not  five  bail  upon 
a  writ  of  error.  Gale  v.  TiU,  4  Alod.  244. 

(f)  Declaration* 

1.  When  an  administrator  sues,  he  ought 
to  show  that  administration  was  granted  to 
him,  and  that  he  has  power  to  sue :  but  not 
when  the  action  is  against  an  administrator. 
Petto  v.  Ruddock^  1  Sid.  228. 

2.  A  grant  by  an  archdeacon  was  pleaded, 
not  saying,  cut  de  jure  pertinet^  or  loci  Ulius 
ordinario;  and  it  was  held  not  to  be  necessa- 
ry in  the  declaration,  because  the  probate  was 
produced.  Daws  v.  Harrison,  2  Mod.  65.  1 
Lev.  187. 

3.  An  allegation  that  administration  was 
committed  by  A.  Surrogat,  et  OfficiaV  J.  S. 
prebendarii  prebenda  de  D.  without  ^*  cut  ad- 
ministratio  pertinvit"  is  good  afler  verdict 
Mason  v.  Hanson,  1  Show.  355. 

4.  In  pleading  letters  granted  by  the  com- 
missary of  a  bishop,  his  authority  need  not  be 
shown.  Walford  v.  Saml,  Lutw.  9. 

5.  A  declaration  as  administrator,  stating 
that  administration  was  duly  granted  to  him 
by  the  official  of  the  bishop,  is  sufficient  with- 
out alleging  him  to  be  loci  istius  ordinarius, 
for  he  shall  be  intended  to  have  jurisdiction ; 
but  in  the  case  of  a  peculiar,  the  particular 
authority  to  grant  administration  must  be  set 
forth.  Daws  v.  Harrison,  2  Mod.  65.  6  Mod. 
242.  3Wik.2. 

6.  Contra  as  to  the  last  point  Denham  v. 
—  Stevenson,  6  Mod.  242. 

7.  Administrator  declares  upon  administra- 


tion granted  him  by  A.  B4  bat  does  not  amy 
that  he  was  ordinary  of  .the  place;  it  mras  held 
to  be  ground  of  error.  Morgan  v.  Williams, 
Moore,  367. 

8.  But  it  seems  he  is  not  bound  to  show  the 
name  of  him  who  granted  the  administration. 
Thorold  v.  Baily,  T.  Jones,  1. 

9.  In  B.  R.,  calling  the  defendant  adminis- 
trator in  the  declaration  is  sufficient  ^thout 
a  special  averment  Holiday  v.  Fletcher, 
Stra.  781. 

10.  If  an  administrator  durante  tninori 
(Btate  brings  an  action,  he  must  aver  the  ad- 
ministrator or  executor  to  be  under  the  a^e  of 
seventeen  years.  Edgecomb  v.  D^e,  Vaugh. 
93.  2  Ro.  466.  1  Ld.  Raym.  409.  Piggot 
V.  Gascoigne,  5  Co.  29  a.  S.  C.    Cro.  Eliz.  602. 

11.  But  the  omission  is  aided  by  pleading 
over.  Seal  v.  Simpson,  1  Ld.  Raym.  409. 
Lutw.  632.  S.  C.  1  Ld.  Raym.  40a  413. 
S.  P. 

12.  The  omission  to  state  by  whom  the  let- 
ters were  granted  is  cured  by  a  verdict  or 
judgment  by  default    1  Saund.  228  b. 

13.  So,  administration  granted  by  an  offi- 
cial, without  saying  cut  de  jure  pertinuH,  is 
good  ailer  verdict  Mason  v.  Hanson,  4  Mod. 
133. 

14.  In  debt  by  an  administrstor  durarUe  oA- 
sentia,  it  must  be  shown  that  the  executor  was 
absent  beyond  the  aeas.  Slater  v.  May,  6  Mod. 
304. 

15.  An  action  against  the  administrator  for 
rent  arrear  in  his  time  afler  the  death  of  the 
intestate  should  be  in  the  debet  and  detinet. 
Body  V.  Hargrave,  5  Co.  31  a. 

lb.  If  an  administration  join  counts  on 
an  indebitatus  and  quantum  meruit 
*to  the  intestate,  and  an  insimul  [   *34   ] 
computasset  between  plairUiff  and 
defendant,  Slc,  and  an  assumpsit  to  him,  it  is 
bad.    Rogers  v.  Cooks,  1  Show.  366. 

17.  In  an  action  against  an  administrator, 
it  is  necessary  to  set  forth  that  administration 
was  committed  to  him,  though  not  to  say  by 
whom.    Bracton  v.  Lister,^  Vent  84 

18.  But  when  an  action  is  brought  against 
an  administrator,  dur.  min.  atat.  the  plaintifl 
has  no  need  to  aver  the  minority.  Amy  v. 
WhisteUr,  2  Ro.  466.  Hob.  251. 

19.  There  is  no  occasion  in  a  declaration 
against  an  administrator  to  show  that  letters 
were  granted  to  him,  or  what  autliority  he  has; 
but  it  is  otherwise  where  he  is  plaintiff. 
Knight  V.  Greene^  Lutw.  301. 

20.  In  debt  against  an  administrator,  on  a 
bond  with  condition  according  to  the  act  con- 
cerning intestates*  estates,  it  is  not  a  good 
breach  that  the  defendant  has  not  paid  a  cer- 
tain debt  due  on  bond  from  the  intestate. 
Brown  v.  Archbishop  of  Canterbury  (in  error,) 
Lutw.  882, 4. 

(g)  Profert  of  the  letters  of  adminisitration, 
rrofert  of  letters  of  administration,  if  not 

made,  is  matter  of  form  only.    2  Saund.  402. 

n.  ( ] .)    (See  post,  tit  pRonsmT.) 
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(b)  Ahakment  of  ike  tmrit, 
1.  Ardideaoons  ha^e  only  a  prescriptive 
kd.  not  %  oomnMD  right  to  grant  administra- 
and  a  jiid£inent  is  bona  noiabUia  in  the 
where  it  u  siren;  if,  therefore,  a  judg. 
ment  be|rirea  at  Westminster,  and  the  admin- 
Ifftrafor  of  the  phuntiff  bring  a  scire  faciat 
ugmijaA  tfae  terre-tenants  of  the  defendant, 
■tatin^tbat  the  intestate  died  on  such  a  day, 
and  that  administration  was  commited  to  him 
by  the  arcbd.  of  D.,  the  Court  will  ex  officio 
take  notice  that  the  administration  as  to  this 
jiic^^mentis  void ;  and  the  administrator  shall 
take  nothings  by  his  writ  Adamt  v.  Savage^ 
€  Mod.  134. 

S.  If  an  administrator  bring  a  scire  fadas 
on  a  ja<lgment  recovered  at  Westminster, 
stating  himself  **  administrator,"  and  reciting, 
as  his  title  to  sue,  letters  of  administration 
granted  bj  the  archd.  of  D^  the  error  of  suing 
nr  kona  mtalriliM  in  one  diocese,  on  adminis- 
tration granted  in  another,  is  not  cured  by  the 
terre4enant9  pleading  to  the  merits,  and  omit- 
ting to  traverse  the  validity  of  the  administra- 
tion ;  nor  can  the  words  **  by  the  archd.  of  D.** 
be  re|ected  as  surplusage ;  but  if  the  plaintiff 
bad  only  alleged  generally  in  his  declaration 
tbat  he  was  administrator,  it  would  have  been 
good.  Adams  v.  Savage,  6  Mod.  135. 

3.  In  pleading  in  abatement  to  an  action 
agunst  one  as  an  executor,  that  he  is  admin- 
istrator, there  is  no  need  to  show  the  letters  of 
administration.  Walford  v.  SavU,  Lutw.  10. 
(See  also  ante,  tit  **  Abatement.'*) 
(i)  Wiat  nunf  be  pleaded  to  an  action  by  an 
administrator. 

1.  In  an  action  by  an  administrator  it  may 
be  traversed  that  the  deceased  did  not  die  in- 
tertate.  Morton  ▼.  Besvrick,  2  Ro.  285. 

2.  The  plea  should  sUte  that  the  testator 
made  a  will,  and  the  executor  has  administer- 
ed. Parten  v.  Baseden,  I  Mod.  214. 

(j)  Whatnot, 
To  an  action  of  debt  brought  by  a  person  as 
idminiatrator  to  a  married  woman,  the  de- 
Mant  cannot  plead  that  the  husband  is  alive, 
ud  that  adnJnistration  of  the  wife's  goods 
^^^  dejure  to  be  committed  to  him.  Dames 
▼CrtmMod.  231. 

(k)  Wkct  may  he  pleaded  to  an  action  brought 
against  an  administrator. 

!•  To  deM  on  bond  against  an  administra- 
^1  the  defendant  may  plead  that  he  gave 
**K^r  bond  in  hia  own  name  in  discharge  of 
l^fintbond.  Peek  v.  Oil,  2  Mod.  137. 

S.  **  Fully  administered'*  is  a  good  pica  in 
debt  OB  a  judgment.    Cow  v.  Shipweil^  I  Keb. 

3.  If  an  administrator  commits  waste,  and 
diei  intestate  pending  an  action  of  debt  on 
°|^^f  anttaneire  facias  is  broug  ht  on  the  stat. 
1 1  Gar.  2.  c  8.  against  his  administrator,  he 
^7  plead  p£ene  administramt.  Britton  v. 
*«*»»l4,2Show.485. 

4.  To  an  action  against  an  admin- 
l  ^  1  istrator  •  on  a  promue  of  the  intes- 
VOL.  I.  4 


tate,  a  plea  in  bar  of  two  bonds,  concluding 
with  plene  administravit,  and  without  confess- 
ing assets  in  his  hands,  i^  good.  Page  v.  Wats, 
Carth.  20a 

5.  In  assumpsit  against  administrators,  they 
can  plead  in  bar  a  judgment  in  debt  upon 
simple  contract  Palmer  v.  Lawson.  1  Sid. 
332. 

6.  Payment  of  bonds  by  an  administrator, 
before  seizure  of  debts  by  simple  contract  into 
the  lunffs  hands,  is  a  good  plea  against  the 
king.    Ilex  v.  AUanson,  admor..  Park.  260. 

7.  If  an  administrator  plead  a  judgment  in 
bar  to  an  action  of  debt  for  1002.  brought 
against  him,  and  that  he  has  not  assets  except 
goods  not  amounting  to  5L,  but  do  not  show 
the  certain  value  of  the  goods,  yet  it  is  good. 
Afoon  V.  Andretos,  Hob.  133.  3  Mod.  35. 

8.  So  it  is  good  to  plead  payment  of  bonds 
and  judgments  and  others  outstanding  of  a 
large  amount,  and  that  he  has  no  assets  except 
sufficient  to  cover  the  bonds  and  judgments 
paid,  and  also  assets  to  the  value  of  ten  shill- 
mgs  which  are  liable  to  satisfy  those  out- 
standing.  Sir  —  Edgecomb  v.  Dee,  Vaugh. 
104. 

9.  In  an  action  of  debt  upon  bond  or  con- 
tract brought  against  him,  he  may  confess 
judgment  if  there  is  no  fraud,  although  he  has 
no  notice  of  a  former  suit  depending.  Sir  — • 
Edgecomb  v.  Dee,  Vaugh,  95. 100. 

10.  If  the  administrator  plead  that  the  in- 
testate was  indebted  to  him  802.,  and  that  goods 
to  the  value,  and  not  above,  came  to  his  hands, 
which  he  detains,  and  has  nothing  vkra,  this 
is  a  good  plea,  though  it  amount  to  sl  plene  ad- 
mimstraviL  Sir  JHL  Warner  v.  Vraintford^ 
Hob.  127. 

11.  Administrator  cannot  plead  retainer  of 
a  debt,  without  showing  what  administration 
was  committed  to  him.  Caverley  v.  Ellison, 
Exor.  T.  Jo.  23. 

(1)  What  cannot  he  fieaded. 

1.  Where  in  debt  on  bond  against  an  ad- 
ministrator, he  pleads  the  custom  of  London, 
that  if  one  citizen  of  London  is  indebted  to 
another  on  simple  contract,  debt  lies  thereon 
against  his  administrator  as  on  a  concessit  soL 
vere,  and  he  shows  judgments  recovered  ac- 
cordingly, this  is  not  sufficient  without  plead- 
ing that  the  administrator  is  bound  to  pay  the 
debt  as  if  due  on  bond.  Scudanune  v.  Heame, 
Andr.  340. 

2.  And  in  such  case  it  is  not  sufficient  to 
aver  that  the  intestate  was  indebted  to  the 
parties  in  L.,  but  the  contracts  must  be  shown 
to  have  been  made  within  L.    Id.  341. 

3.  Plea  by  an  administratrix,  that  she  had 
no  assets  die  impetrationis  brevis  orig.,  where 
the  suit  was  by  bill,  is  ilL  Sevineack  v.  JKar. 
shal,  8  Mod.  28a 

(m)  Repiication. 

To  debt  on  bond  against  an  administrator 

if  the  defendant  plead  a  judgment  recovered 

against  Uie  intestate,  and  no  assets  ultra,  the 

plaintiff  may  reply  that  an  action  was  brought 
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a^nit  the  inteitite,  but  that  he  died  before 
judgment,  and  that  the  judgment  afterwards 
obtained  was  kept  on  foot  by  fraud.  RandaVe 
case,  2  Mod.  dOa 

1  (n)  Rejoinder. 

'  In  debt  against  an  executor,  if  the  defend- 

ant plead  several  judgments  and  no  assets  u/- 
(ra,  and  the  plaintiff  reply  to  each  judgment, 
that  it  was  kept  on  foot  by  fraud,  the  dcfond- 
ant  may  rejoin  and  put  all  the  judgments  to- 

r)ther  and  deny  the  fraud,  &c  Beak  v.  Kent^ 
Mod.  64. 

2  (o)  Evidence, 

•  1.  In  trover  by  an  administrator,  if  he  de- 

elares  on  the  possession  of  the  intestate,  the 

defendant  cannot  give  in  evidence,  under  not 

guilty,  a  will  and  an  executor  living.    Blain- 

Jield  V.  March,  7  Mod.  141.  2  Saund.  47  n. 

2.  Sectu,  if  he  declare  on  his  own  possession 
as  administrator.    2  Saund.  47  n. 

3.  The  expenses  of  administration  may  be 
given  in  evidence  as  retained  under  plene  ad- 
ministravU.    1  Saund.  333.  n.  (6.) 

f  (p)  Judgment  and  ExectUion. 

1.  The  administrator  de  6omt  mm.  See  may 
sue  out  execution  on  a  judgment  recovered  af- 
ter verdict  by  the  first  administrator.  7\imer 
w  Davis,  S  Saund.  149. 

2.  Administrator  who  obtains  judgment  in 

trover  on  a  conversion  in  his  own* 
[  *36  ]    time  for  the  goods  of  the  intestate, 

cannot  take  out  execution  thereon,  if 
the  letters  of  administration  be  afterwards  re- 
voked.    7\f riMr  V.  Davies,  1  Mod.  62. 

3  If  an  administrator  has  paid  a  less  sum 
than  was  due  upon  a  judgment  against  the 
intestate,  he  shall  not  take  advantage  against 
creditors  of  the  residue  which  was  due  upon 
the  judgment  Hancock  v.  Prowd,  1  Saund. 
336. 

ADMIRALTY. 
L  Whkn  the  couaT  or  admiraltt  has  ju- 
risdiction, p.  36. 
11.  Wren  not,  p.  38. 

III.  PaOCEKDINGS  IN  CAITSEfl  TIIERE,  p.  39. 

IV.  Of  the  vAUDrrr  and  Emcr  or  juxx>- 

MENTS  AND  SENTENCES  IN  THE  ADMI- 
EALTT,  p.  39. 

V.  Consequences  or  proceeding  there  im- 

PROPERLY,  p.  39. 

VI.  Appeal,  p.  40. 

I.  When  the  court  or  admiralty  has  ju- 
risdiction. 

1.  The  Admiralty  is  a  Court  time  out  of 
mind;  and  has  jurisdiction  over  seamen^s 
wages,  by  ancient  custom.  Holt  C.  J.  The 
Queen  v.  London,  6  Mod.  205. 1  Vent.  343. 

2.  If  the  owner  of  a  ship  contract  with  sea- 
men to  go  the  voyage,  and,  in  order  to  hasten 
the^  outfit,  they  do  work  on  board  the  ship 
while  she  continues  in  harbour,  and  the  owner 
afterwards  dismisses  the  teamen  without 
going  the  voyage,  they  may  sue  in  the  admi- 
ralty for  their  wn^^a,  although  fhfi  work  was 


done  within  the  body  of  a  county.  WeJU  v, 
Oamand,  6  Mod.  238. 2  Ld.  Raym.  1044.  S.  C. 
3  Lev.  60. 

3.  One  mariner  alone  may  sue  in  the  admi- 
ralty for  wages  on  a  contract  made  on  land. 
iMc  V.  Moreton,  1  Ld.  Raym.  397. 

4.  Mariners,  as  well  officers  as  common  sea- 
men, may  sue  for  wages  in  the  court  of  admi- 
ralty, and  some  only  may  sue  there  as  well  as 
when  all  join.  Alleeon  v.  JtfarsA,  2  Vent.  181. 
1  Ld.  Raym.  397. 

5.  All  the  mariners  of  a  ship  may  join  in  a 
suit  in  the  admiralty  court  against  the  mas- 
ter; but  if  the  master  and  mariners  join  in  a 
suit  against  the  owner  in  that  court,  a  prohi- 
bition  lies.     Anon.  2  Show.  86. 

6.  The  true  reason  why  seamen  may  sae  in 
the  admiralty  for  their  wages,  though  the  con- 
tract  be  on  land,  is,  that  there  the  wip  itself  is 
made  liable  to  them,  and  they  may  all  join  in 
the  suit,  neither  of  which  may  be  done  at  com- 
mon Uiw.  WdU  V.  Omnani,  6  Mod.  23a  11 
Mod.  31  n. 

7.  A  ehip  carpenter  may  sue  in  tho  sidmi^ 
ralty  for  wages.  Wheeler  y.  7%om«en,  SCra. 
707.    Forts.  231. 

8.  So  a  boatewain  is  considered  a  common 
mariner,  and  may  sue  there  for  wages.  Ragg 
V.  Jr(nTy,2Stra.858. 

9.  So  also  a  surgeon.  Maddox  v.  ,  19 
Mod.  526.    2Wils.264. 

10.  But  the  master  cannot  sue  there  if  the 
contract  is  made  on  land.  Clay  v.  SnetgravCt 
1  Ld.  Raym.  576.  12  Mod.  405.  Carth.  5ia 

11.  And  therefore  if  the  master  and  boat- 
swain sue,  the  omtract  being  made  on  land,  a 
prohibition  will  be  granted  as  to  the  suit  by 
the  master,  but  not  as  to  the  boatswain.  Ragg 
V.  King,  1  Barnard,  297. 

12.  Seamen  may  sue  in  the  admiralty  for 
their  wages,  though  they  were  not  hired  by 
the  owner,  if  he  permit  them  to  go  on  board. 
WeUe  V.  Oman,  2  Raym.  1044.  6  Mod.  33a 

ac. 

13.  Wages  due  to  mariners  by  parol  con- 
tract are  suable  in  the  admiralty ;  but  other- 
wise if  by  deed  or  special  agreement.  Opeu 
V.  Child,  1  Salk.  31.  Benne  v.  Pane,  2  Ld. 
Raym.  1206.    Day  v.  Searle,  2  Barnard.  419. 

14.  The  mate  of  a  ship  may  sue  in  the  ad- 
miralty for  wages  upon  a  contract  made  on 
land.  Bailey  v.  Grant,  1  Ld.  Raym.  632. 
Salk.  33.    12  Mod.  440. 

15.  But  if  the  mate  becomes  master,  he  can 
only  sue  in  the  admiralty  for  his  wages  as 
mate.    Read  v.  Chapman,  2  Str.  937. 

16.  If  part  of  the  owners  of  a  ship  dissent 
from  a  voyage  proposed  by  the  rest,  the  dis- 
senting owner  may  arrest  the  ship  in  the  ad- 
miralty, and  oblige  the  assenting  owners  to 
give  caution.  Mere  v.  Robothom,  6  Mod.  162. 
See  same  point  in  Demock  v.  Chandler,  in 
notie,  and  cases  there  cited. 

*17.  If  one  part-owner  dissenting   [  *37  1 
from  a  voyage  obtain  security  or 
stipplations  from  the  others,  he  may  proeeed 
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upon  It  agunit  them  in  the  admiralty  court 
l>mrai»e  t.  Ah^o,  2  Ld.  Ra^.  1285. 

18.  The  adminlty  has  jorisdiction  of  flot- 
■am,  not  of  dereliction.  Duke  of  Ygrk  ▼•  Liii. 
«ere<i,lKebw657.pL39. 

19.  \¥befe  a  master  pawna  the  ship  at  lea, 
the  admiral  i»s  jtiriadiction ;  and  he  may 
pawn  to  relieve  the  ship  in  extremity ;  for  he, 
bein^  eoDstitnted  roaater  of  the  ship,  lias  im- 
fUedlj  a  power  to  preserve  it  in  cases  of  dan* 
gcr :  bat  lie  cannot  pawn  it  for  his  own  debt, 
becaoie  be  baa  neither  a  property  nor  power 
fiir  that  purpose ;  and  if  the  admiralty  should 
eonfinnan  hypothecation  of  that  nature,  a  pro- 
hibition  would  be  granted.  JR.  ▼.  Perry,  3 
Balk.  23.  ^ 

30.  The  admiral  has  cognizance  of  things 
done  on  tbe  sea  only.  FUming  y.  Yate,  1  &» 
4ia    Aimraitycnae,  12  Co.  79. 

SI.  A  contract  made  in  a  ship  lying  at  an- 
dior,  is  made  upon  the  sea,  and  is  triable  in 
the  admiralty.     Oodfrey'e  case,  Lat  11. 

S3.  The  admiralty  has  jurisdiction  over 
flotsam  and  ligan.  The  LtL  Admiral  v.  Zau- 
seed,  1  Sid.  17a 

33.  The  court  of  admiralty  can  take  cog. 
BiaDce  of  an  hypothecation  bond  given  in  the 
eooiae  of  a  voyage,  thourh  it  was  executed 
on  land,  and  is  under  seal  JoAnson  v.  SMp- 
fea,  11  Mod.  30  n. 

34.  Where  the  master  of  a  captured  vessel 
agreed  fer  her  ransom,  and  gave  himself  up 
as  a  hostage,  and  the  owners  neglected  to  pay 
the  ^  money,  it  was  held  he  might  proceed 
agamst  tbe  sbip  in  the  admiralty  for  his  re- 
demption. IViisoRv.  Bird,  lLd.Raym.  32. 

35.  Tlie  admiral's  jurisdiction  extends  to 
ill  places  where  the  sea  has  flux  and  reflux. 
Ltij^e  case,  Moore,  131.    lb.  814. 

36.  Tlie  soil  between  high  and  low  water* 
ma^  may  be  parcel  of  the  manor  of  a  sub- 
ject B^ow  the  water-mark  the  admiral  has 
the  sob  jurisdiction :  between  the  high  and 
lov  water-marks  the  common  law  and  the 
idoiiFd  have  dimeum  imperium :  tbe  common 
hw  when  the  sea  is  ebbed ;  the  admiral  ad 
fknttedtaen  maria*  Con9tabU*a  case,  5  Co. 
1071. 

37.  On  the  hypothecation  of  the  master,  the 
dup  is  suable  in  the  admiralty,  but  not  the 
omersL  Jojkiifoii  v.  Shippin,  1  Salk*  35.  2  Ld. 
Ri7in.982. 

28L  ITie  admiral^  may  arrest  ships  riding 
in  the  river  Gx  maritime  causes,  ^ut  India 
Cmfowy  y.  Sandy$,  Skin.  93. 

99.  IVize  taken  upon  tbe  sea,  although 
itnaded  within  the  county,  bebngs  to  tbe  ad- 
mizalty  jurisdiction.  TYimer  and  Cory  v. 
SaOk,  I  Sid.  367. 

30.  Where  goods  taken  by  pirates  are  con. 
demned  by  the  admiralty  of  Scotland,  and 
\nQght  info  England,  a  suit  for  them  in  the 
idnunlty  here  is  not  within  the  statutes  of 
lL3.andH.4.  Hidly  v.  j^gle(/ieU,  3  Lev. 
35. 

SI,  Tbe  admiralty  may  bail  a  ship  aeixed 


for  a  contempt  of  the  master  at  the  suit  of  the 
king,  but  not  where  the  king  makes  title  to 
the  ship  for  its  contempt  Case  of  Dutch 
Packet  Boatt  1  Keb.  44  pi.  116.  and  530.  pL  3. 

32.  They  can  punish  any  one  that  resists 
the  process  of  their  court,  and  may  fine  and 
imprison  for  a  contempt  in  the  face  of  their 
court,  but  not  give  the  party  damages.  Sparks 
v.  Martin,  1  Vent  1. 

33.  The  statutes  concerning  the  jurisdic 
tion  of  tbe  admiralty  are  to  bo  intended  of  a 
power  to  hold  plea,  and  not  of  a  power  to 
award  execution;  for,  notwithstanding  the 
fcaid  acts,  the  judse  of  the  admiralty  may  do 
execution  witmn  Uic  body  of  the  county ;  ao  he 
may  make  execution  fw  an  amercement  of 
the  defendant  of  his  goods  in  carport  com«lafii«v 
and  if  he  have  none,  may  arrest  him  within 
the  county*    Admiralty  case,  13  Co.  51. 

34  Where  the  court  of  admiralty  has  juris- 
diction  of  tiie  principal  matter«  it  has  jurisdic 
tion  of  all  tbe  residue  which  depends  on  it 
Aod/y  V.  j^^Ie<;^eZd,  3  Saund.  259  c.  2  Lev. 
25.  S«  C. 

35.  Where  sentence  is  obtained  in  a  foreign 
admiralty,  one  may  libel  for  execution  there- 
of  here,  though  the  matter  were  not  originally 
determinable  in  our  admiralty ;  yet  if  the  con- 
tract were  made  on  land  beyond  sea,  prohibi- 
tion lies.  Jurado  v.  Gregory,  1  Vent.  33. 

•II.  W^XK  NOT.  [  •38  J 

1.  The  admiralty  cannot  hold  plea 
of  thinn  done  upon  foreign  lands.   Dt  Atuna 
V.  Jollw^,  Hob.  79.    BrQgman'9  case,  lb.  11. 
13  Co.  104 

3.  Though  the  libel  say  infra  juriedictuh 
nem  marittmam.  p€dmer  v.  Pope,  Hob.  80. 
213. 

3.  The  admiral  oo^ht  not  to  meddle  with 
any  thing  done  withm  the  realm,  but  only 
with  things  done  upon  the  sea.  Admiralty 
case,  13  0>.  51. 

4  If  a  man  be  killed  or  shun  within  an 
arm  of  the  sea,  where  a  man  may  see  from 
one  part  of  the  hmd  to  the  other,  the  coroner 
shall  inquire  of  it,  and  not  the  admiralty,  ild- 
miraUy  case,  13  Co.  51. 

5.  The  master  of  a  ship  cannot  sue  in  the 
admiralty  for  his  wages  on  a  contract  made 
on  shore.  Nor  if  he  dies  on  the  voyage  can 
his  personal  representatives.  Clay  v.  Sinei- 
grave,  1  Ld.  Raym.  676. 1  Salk.  33. 

6.  Where  the  contract  is  under  seal,  man^ 
ners  cannot  sue  in  the  admiralty.  Day  and 
another  v.  Searle,  3  Str.  96a 

7.  If  there  is  a  contract  by  deed,  and  unu- 
sual covenants  between  masters  and  mari* 
ners  respecting  waws,  they  cannot  be  sued 
for  in  the  court  of  admiralty.  Day  v.  Searle^ 
7  Mod.  306. 

8.  The  admiral^  has  no  jurisdiction  in 
ports  or  havens,  unless  in  cases  of  death  and 
mayhem  by  sUtute  of  R.  3.  And  in  these  the 
common  law  has  a  concurrent  jurisdiction. 
Rex  V.  Soleguard,  Andr.  333. 

9.  Nor  can  it  bold  plea  of  obligations  made 
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at  tea,  because  they  bind  aooordinir  to  the 
eommon  law.    Brwman*8  case,  Hob.  11. 

10.  Nor  of  obligations  or  promises  made  at 
sea  for  debt  due  at  land,  for  it  is  not  a  marine 
cause.    BruLrman^s  case,  Hob.  12. 

11.  Nor  of  thingfs  done  in  any  port  or  ha- 
Yen.    De  Aeuna  v.  JoUiffe^  Hob.  79.  212. 

12.  And  all  ports  and  havens  in  EIngland, 
are  infra  corpus  eomitatut.  Godb.  261. 

13.  Nor  upon  a  coast  shore  or  harbour. 
Blake^Bcue,  Moore,  891,  892. 

14.  Nor  of  an  affreement  made  at  sea,  and 
put  in  writing  and  sealed  at  land ;  otherwise, 
of  a  bare  puttmg  in  writing.  Palmer  y.  Pope^ 
Hob.  79,  212. 

15.  Where  the  matter  may  be  tried  by  the 
common  law  the  admiralty  has  no  jurisdic- 
tion.   Admiralty  case,  12  Co.  79. 

16.  If  a  contract  be  made  partly  here  aud 
partly  beyond  the  lea,  or  upon  the  sea,  the 
common  law  only  has  jurisdiction.  Cam's 
case,  2  Row  493.  497.  iii^mtrv^fy  case,  12  Co. 
79. 

17.  Neither  can  the  admiralty  hold  [dea  of 
the  property  of  an  alien^s  goods,  though  pre- 
tended by  an  ambassador  to  be  confiscated  to 
his  master  a  foreign  prince.  Palmer  v.  Pope^ 
Hob.  79. 212. 

18.  It  has  no  jurisdiction  tn/ra^iunim  et 
reftuxuM  maris.  Ball  v.  Blaclcmjore^  1  Keb. 
14.  pL  38.  2  RoL  157.  Vid.  ante,  p.  37.  pi.  25, 
26. 

19.  Vllls  which  are  within  the  points  of 
land,  as  Lymehouse  Hull,  &c  are  out  of  the 
jurisdiction  of  the  admiralty.  VioUU  y.  Blake, 
3R0.49. 

20.  If  a  man  give  bond  at  sea  for  a  debt 
contracted  at  land,  the  admiralty  has  no  juris- 
diction ;  for  the  thing  must  not  only  be  done 
at  sea,  but  the  whole  must  concur  to  give 
them  jurisdiction :  so,  if  a  debt  is  contracted 
at  sea,  and  a  bond  given  for  that  debt  at  land; 
so,  if  there  be  a  contract  at  land  and  a  breach 
at  sea ;  in  these  and  the  like  cases  the  common 
law  shall  be  preferred.  The  King  y.  Perry, 
3Salk.23. 

21.  If  the  sea  be  within  any  county,  the 
eommon  law  shall  have  jurisdiction.  Admi- 
ral^/  case,  12  Ca  79. 

22.  Admiralty  cannot  proceed  for  robberies 
upon  the  Thailies.  Rex  v.  Marsh,  3  fiulst 
28. 

33.  If  a  ship.chandler  furnish  sails  to  a 
ship  while  she  is  lying  in  port,  and  afterwards 
the  owners  seU  her,  Sie  ship-chandler  cannot 
libel  in  the  admiralty  court  against  the  ship 
and  her  new  owners  for  the  value  of  those 
sails.    Hoare  v.  Clement,  2  Show.  33a 

24.  A  pilot  who  is  sent  for  from  Gravesend, 
and  goes  from  thence  on  board  a  ship  lying 
in  Sea  Reach,  and  pilots  her  from  hence  to 
her  moorinffs  at  Deptfbrd,  though  a  mariner, 
cannot  sue  m  the  admiralty  for  the  pilotage ; 
for  both  the  contract  is  made  and  &o  work 
done  within  the  body  of  a  ooanty.  Ross  v. 
WaUtsr,  6  Mod.  238  n. 


•25.  Pirata^B  goods  ought  not  to  [  «90     ] 
be  sued  for  in  the  court  of  admiralty, 
but  at  Uie  common  law.    Coventry  v.  Frsss. 
stow,  3  Bulst  148. 

26.  The  court  of  admiralty  is  not  a  court  of 
record,  and  cannot  fine  any  one  for  refusing 
to  answer  upon  his  oath  certain  interrogato- 
ries proposed  to  him.     ThonUinson's  case,  13 
Co.  102. 

III.  PaOCKEDINGS  IN  CAUSES  THEaX. 

1.  The  first  process  is  against  the  ship  and 
goods;  whereupon  the  defendant  gives  caation 
which  binds  his  heirs,  executors,  and*  adminis- 
trators.   Greenway  v.  Barker,  Godb.  260, 261. 

2.  If  the  suit  be  against  some  of  the  part- 
owners,  the  course  is  not  to  charge  them  with 
the  whole,  but  according  to  their  proportioa- 
able  parts.    AlUson  v.  Marsh,  2  Vent  181. 

3.  A  suit  in  the  admiralty  for  seamen** 
wages  must  be  brought  within  six  years  after 
the  cause  of  action  arises.  Hide  v.  Pmtridge^ 
11  Mod.  43. 

4.  But  if  the  person  entitled  to  such  suit  be 
at  the  time  it  accrues  within  age,  a  feme  co- 
vert, non  compos  mentis,  imprisoned,  or  beyond 
sea,  they  shall  be  at  liberty  to  bring  such  ac- 
tion within  six  years  after  such  disability  has 
ceased.    11  Mod.  44  n. 

5.  It  must  be  alleged  in  the  libel  that  the 
cause  of  action  arose  super  akum  mere.  Anom, 
I  Vent  308. 

6.  Matter  good  at  law  may  be  pleaded;  and 
if  the  plea  1^  refused,  a  prohibition  will  be 
granted.    Berkley  v.  JIforrice,  Hard.  502. 

7.  If  a  thing  be  done  upon  the  sea,  hvrs  del 
county,  the  party  may  plead  to  the  jurisdiction 
of  the  court    Admiralty  case,  12  Co.  79. 

8.  Execution  against  the  defendant  cannot 
be  against  his  lands,  but  it  may  against  his 
person.    Greenway  v.  Barker,  Godb.  261. 

9.  Under  an  execution  out  of  the  admiralty 
upon  a  sentence  there,  a  person  may  be  taken 
in  any  county  of  England.  Sandys  v.  E,  L 
Company,  Skui.  93. 

IV.  Or    THX   VAUniTT   AND   XTnOCT   OF    JUDO- 
MKNTB  AND  8ENTENCD  IN  THK  ADMiaALTT. 

1.  The  validity  of  a  sentence  of  the  admi- 
ralty in  Scotland  is  determinable  by  the  law  of 
the  admiralty  here,  and  not  by  the  common 
law.    Radly  v.  Eggle^field,  2  &und.  260. 

2.  If  the  admiral  holds  plea  of  a  thing  done 
within  the  body  of  a  county  it  is  void,  and 
coram  non  judice.  Piatt  v.  Sherds  of  London^ 
Plow.  37.  2  T.  R.  653. 

3.  Where  the  admiralty  has  jurisdiction, 
their  sentence  binds  the  party;  and  a  common 
law  court  must  take  it  according  to  their  con- 
sideration.   Broom^s  case,  1  Salk.  32. 

4.  The  sentence  in  n,  foreign  court  of  admi- 
ralty decreeing  a  ship  to  be  lawful  prixe  is 
conclusive  upon  all  parties,  and  cannot  be  im- 
peached here.  Hughes  v.  Cornelius,  2  Show. 
232.  Skin.  59.  Ld.  Raym.  473.  &  a  1  Lev. 
267. 

^.  An  officer  may  justify  by  warrant  of  the 
court,  though  he  do  not  show  the  cause  to  be  of 
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£&9  adminrB  jnriidiedoB.    Otto  v.  ftZwyii,  3 

Lev.  131. 

F.  CoBaB^mNcn  of  nbocKBDina  tbxre  imfko- 


\.  AntctianwililMforsumgintheooartof 
sdnuraltT  Jbr  a  cause  arisiiig  at  land  and  not 
tttMsa.  &»&▼.  CAtiii«4Mod.l76.Hob.l96. 
3.  Tboogli  prooesa  cmly  be  iasaed^  and  no 
inrtber  praceeding  taken.  Sands  q.  t  v.  Sir 
J.  CkUd,  3  LeT.351.    Skin.  334.  1  Sal  32. 

3.  If  the  admiral  ait  in  Middlesex,  and  sum. 
nwQ  in  £raex,the  action  apon  the  statute  may 
be  broQ^t  in  either  coon^.  HaU  ▼.  Winck- 
Juld^  Hob.  196. 

4.  No  action  lies  against  the  admiral  for 
bobiing  plea  of  things  beyond  the  sea;  but  it 
doea  ht  holding  plea  of  thingrs  done  infra  per- 
tnt,    TWnon  t.  TourMn^  1  Ro.  80. 194 

5.  And  if  by  the  libel  it  appears  to  be  oat  of 
bis  jurisdiction,  an  indictment  tor  tipr^munire 
fies  upon  the  st  13  &  15  R.  2.;  otherwise 
where  he  has  a.  oolour  of  jurisdiction.  jSitr  R. 
Bttcti^f  case,  2  Leon.  182, 183. 

6.  So,  it  does  not  lie  against  a  mere  attorney 
in  the  canse.    SantU  y.  CkUd^  3  Lev.  352. 

[Am  to  granting  PftOHumoNS,  aee  that  title, 
port.) 
[  •40  ]  •VLAtfial. 

1.  The  proper  way  of  disputing  the 
Tafidity  of  a  sentence  in  the  admiralty  court  is 
by  appeal;  ibr  otherwise  it  will  be  considered 
valid.    12exT.l?rown,  Holt.  647.   Carth.39& 

2.  An  appeal  from  the  admiral*s  sentence 
may  be  to  the  delegates  ore  tenue  within  fif- 
teen dayi^  but  not  after  without  the  seal  of  the 
court    C%aiiiW«'«  case,  1  Keb.  10.  pi.  24. 

3.  An  appeal  only  lies  from  the  definitive 
smtence,  or  final  interlocutory  decree.  Broion 
T.  .BciM,  2  Ld.  Raym.  124a 

4  It  lies  upon  a  sentence  for  the  possession 
as  wen  as  upon  the  right  of  property.  Spaniih 
Ambamdor  ▼.  Plage,  Mo.  814. 

ADVOWSON. 

L  WbKN  Alf  ADFOWSOlf  U  APPKlfDANT  OR  IN 

GKOeS,  p.  40. 
H  Or  THK  OKART  OF  AN  ASTOWSON,  p.  40. 
KL  GtANT  or  TBB  NSZT  AVOIDANCE,  p.  41. 

IV.  OiKEa   roorra    bxsfectino    adyowsons, 
p.  42. 


L  WhDV  an  ADVOWSON  U  APPKNDANT  OR  IN 


1.  Where  an  adTowsoit  is  appendant  to  a 
minr,  and  the  owner  mortgages  the  manor  in 
^  excepting  the  advowson,  it  thereby  be- 
ones  in  gross:  bat  if  the  money  be  paid  punc- 
taaOy  at  toe  day,  then  it  is  become  appendant 
afiin;  and  if  it  is  paid  after  the  day,  it  is  ap- 
podant  in  reputation,  and  may  pass  by  the 
uoe  of  an  advowson  appendant  in  a  grant  or 
other  conveyance,  though  in  reality  the  ap- 
peodancy  ia  destroyed ;  Sir  if  it  is  severed  one 
uataot  nom  the  maaor  by  the  act  of  the  putv, 
it  is  then  in  groaa,  and  not  appendant    Jne 


JRng  v.  Bp.  pfChetUr^  3  Salk.  24  1  Raym. 
292.  2  Salk.  560. 

2.  A  church  in  one  county  may  be  append- 
ant to  a  manor  in  another.    33  H.  6.  4  b. 

3.  An  advowson  may  be  appendant  as  to 
one  moiety,  and  in  gross  as  to  another.  Sir 
J.  Prise  V.  Ahp,  of  Canterbury,  1  Dy.  78  b. 

4.  Where  there  are  two  coparceners  of  a 
manor  to  which  an  advowson  is  appendant, 
and  the  whole  demesnes  are  allotted  to  one, 
and  the  services  to  another,  by  this  means  the 
manor  is  destroyed,  and  the  advowson  becomes 
in  gross;  but  if  one  of  them  die  without  issue, 
ao  that  the  demesnes  descend  to  him  who  haa 
the  services,  the  manor  becomes  revived,  and 
the  advowson  is  appendant  again,  because  thia 
was  a  severance  by  act  of  hiw.  Reynalde  v. 
JEr2aA;e,3Salk.25. 

5.  An  advowson  in  gross  cannot  be  made 
appendant    ilfarsA  v.  Smith,  1  Leon.  26. 

6.  If  the  king  present  by  lapse,  it  does  not 
sever  the  advowson  from  the  manor.  Gawdy 
V.  Bp.  of  Canterbury,  Hob.  302. 

7.  The  nomination  to  a  vicarage  can  be  ap- 
pendant to  a  manor.  £Sr  G,  SherUy  v.  Under* 
hiU,  Moore,  894  1  Ld.  Ra^m.  200. 

8.  If  a  manor  formerly  m  the  possession  of 
an  abbot,  and  to  which  manor  an  advowson 
was  appendant,  be  granted  by  the  Crown  to 
an  archbishop,  with  an  exception  of  the  ad- 
vowson, the  appendancy  is  thereby  destroyed. 
Rex  V.  Bp.  of  Roeheiter,  2  Mod.  1. 

9.  An  usurpation  upon  the  king  makes  not 
his  advowson  disappendant  to  the  manor :  seeiis 
in  case  of  a  subject    Anon.  Hob.  140. 

10.  By  grant  of  the  manor  for  life  the  ad- 
vowson becomes  disappendant  WiTieheombe 
V.  Bp.  of  Winchester,  Hob.  168. 

IL  Or  TIIK  GRANT  Or  AN  ADVOWSON. 

1.  An  advowson  may  pass  by  the  grant  of 
a  church.  Throekmerton  v.  TVaey,  Plow. 
157. 

2.  The  nomination  of  an  advowson,  and  the 
advowson  itself,  are  in  effect  the  same  thing. 
Jd.  Plow.  157. 529. 542.  Mo.  894  Dy.  35  b. 

3.  But  one  may  have  the  nomination,  and 
another  the  presentation,  to  the  same  church. 
Sir  G.  Sherley  v.  UnderhOl,  Ma  894  Dal.  48. 
pi.  10. 

4.  If  an  annuity  is  granted,  it 
should  *be  by  him  who  has  the  pre-  [   *41    ] 
sentation.  Anon.  Dal.  48. 

5.  If  an  archbishop,  upon  the  reconveyance 
of  a  manor  to  the  king,  describe  the  advowson 
as  appendant,  a  subsequent  grant  of  the  same 
manor  and  advowson,  describing  it  **to  the 
said  abp.  formerly  belonging,  and  which  was 
regranted  to  the  king  by  the  said  abp.,  and 
lately  in  the  possession  of  the  abbot,"  to  have 
and  to  hold  the  same,  **adeo  plene  as  the  said 
abp.  or  abbot  had  it  or  as  it  was  in  our  hands 
by  any  ways  and  means  whatsoever,**  will 

rLSs  tne  advowson.    Rex  v.  Bp.  of  Rochester, 
Mod.l.  3Keb.412.&C. 

6.  An  advowson  will  not  pass  in  the  king's 
grant  without  special  words,  though  it  be  ap- 
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Sndant  CaneeL  of  Cmnhridge  y.  Waigrave, 
ob.  127. 

7.  The  grant  of  an  adyowaon  most  be 
pleaded  to  luive  been  by  deed;  but  the  want  of 
■uch  averment  is  cured  by  verdict,  though  not 
by  judgment  by  defliolt    1  Saond.  228  a. 

£  li  a  manor  is  granted  to  wliich  an  ad- 
YOWBon  is  appendant,  with  a  letter  of  attorney 
to  make  livery,  if  livery  be  not  made,  the  ad- 
Towson  will  not  pass  by  the  deed.  AUweU  v. 
Harrie,  2  Ro.  91. 

9.  A  manor  to  which  an  advowson  is  ap- 
pendant is  bargained  and  sold  and  granted  m 
fee:  the  advowson  does  not  pass  if  Sie  deed  is 
not  inrolled.    Stampe  v.  Clintgnj  1  Ro.  100. 

10.  A  grant  of  a  manor  with  all  advow- 
ions,  Slc  thereunto  bebnging,  will  not  extend 
to  an  advowson  severed  in  ancient  times, 
though  it  was  appendant  to  the  manor  300 
years  ago.  King  v.  £p.  of  Durham^  Com. 
360,  361. 

III.  Grant  or  the  next  avoidance. 

1.  The  grant  of  a  next  avoidance,  when  the 
church  is  vacant,  is  void.  Stephent  v.  Clark^ 
Moore,  89.  Dy.  26  a.  129  b.  283  a. 

2.  If  a  lessee  for  years  of  an  advowson  grant 
the  next  avoidance  to  B.  if  it  shall  happen  to 
become  void  during  the  term,  and  then  sur. 
renders  the  term  to  C.  who  has  the  inheritance, 
and  the  church  becomes  void  before  the  end 
of  the  term,  the  grant  to  B.  is  good,  and  he 
shall  have  the  next  avoidance,  for  a  man  can- 
not  derogate  from  his  own  grant  Daven- 
porVs  case,  8  Co.  144  b. 

3.  A  next  avoidance  is  granted  to  two;  if  one 
releases  to  the  other  before  the  church  is  va- 
cant,  he  alone  shall  present;  but  the  release  is 
void  if  it  be  made  when  the  church  is  vacant 
Lewes  v.  Bennett  Moore,  467. 

4.  The  next  avoidance  is  a  chattel  locally 
where  the  advowson  is,  not  where  the  deed  is. 
HoUand  v.  Shelly,  Hob.  303. 

5.  A  man  may  grant  the  two  or  three  next 
avoidances  successively,  or  several  avoidances 
to  several  persons.  Sir  W,  Elvis  v.  Abp,  of 
York,  Hob.  322,  323. 

6.  The  next  avoidance  may  be  granted  to 
A  and  his  assigns  during  the  life  of  A:  and  if 
no  avoidance  happens  during  his  life,  the  grant 
determines.  Mann  v.  Bp.  of  Bristol,  Cra  Car. 
505. 

7.  If  a  man  seised  of  a  manor  with  the  ad- 
vowson, grant  the  three  next  avoidances  to  one 
or  more  persons,  one  usurpation  by  the  grant- 
or puts  them  all  out  of  possession.  Sir  W. 
Elvis  V.  Abp.  of  York,  Hob.  322,  323. 

8.  If  the  next  avoidance  be  granted  to  A 
and  B,  before  the  avoidance  A  may  release  to 
a    Bennet  v.  Bp.  of  Nortoieh^  Cra  £1.  600. 

9.  If  a  man  seised  of  the  advovraon  of  a 
church,  of  which  he  is  likewise  incumbent, 
devises  the  next  presentation  to  his  executor, 
it  is  good,  though  it  does  not  take  effect  till 
the  avoidance  happens.  Sir  E.  Pynehyn  v. 
Dr.  Harris,  Cro.  Jac  371. 

10.  If  the  king  aflter  an  avoidanee  grant  the 


manor  with  the  advowsoo  appendant,  tbe 
grantee  cannot  have  the  presentation.  Sir  71 
Gorge's  case,  3  Leon.  196.  Dy.  300  a. 

11.  But  the  king  by  his  prerogative  moiy 
afler  avoidance  grant  the  next  avoidance,  bixt 
it  must  be  by  express  words.  Sir  T.  Gm-ge^m 
case,  3  Leon.  196;  Anon,  Hob.  140.  pL  192. 
Dy.283a. 

12.  The  grantee  of  the  next  presentatkm 
may  present  on  the  next  vacancy  occasioned 
by  the  death  or  resignation  of  the  king's  pre- 
sentee,  where  the  king  has  it  by  virtue  of  his 
prerogative  royaL  Rex  v.  Bp.  tf  London^  3 
Lev.  382. 

*IV.  Other  points  respectoiq  ai>-  [  *42    ] 

▼OWSONS. 

1.  An  advowson  in  foe  in  gross  is  asset* 
in  the  hands  of  the  heir,    2  Saund.  8  e. 

2.  An  advowson  may  be  assets  in  the  hands 
of  an  executor.  London  v.  St.  Mary^s^  Hoik 
304. 

3.  It  is  not  extendible  under  an  degiL  2 
Saund.  68  f. 

4.  By  7  Ann.  c.  18.  no  usurpation  shall  dis- 
place the  estate  or  interest  of  any  entitled  to 
an  advowson,  or  turn  it  into  a  rignt  1  Mod. 
256.nolM. 

5.  The  nominator  and  presentee  are  both 
entitled  to  a  quare  impedit  upon  disturbance 
made  to  their  special  interests.  Anon.  Moore, 
49. 

6.  Joint-tenants  and  tenants  in  oommon 
must  all  join  in  a  quare  impedit  for  it  9 
Saund.  116  b.  (And  see  further,  post,  tit 
Quaee  InncDrr.) 

7.  The  seizure  of  two  parts  of  the  land  for 
the  kinff  is  a  seizure  by  consequence  of  two 
parts  of  the  advowson,  without  mention  of  it 
Cane,  Cambridge  v.  Walgrave,  Hob.  127. 

8.  An  advowson  cannot  be  discontinued  be- 
cause it  does  not  Ue  in  Uvery.  Mawde  v. 
French,  2  Ra  9. 

9.  The  title  of  the  advowson  is  not  aifocted 
by  the  act  for  the  union  of  tbe  churches  in 
London,  for  the  patron  must  recover  his  right 
by  writ  of  right  against  an  usurpation  before 
the  act  of  parliament  Reynoldson  v.  Bp.  ef 
London,  3  Lev.  437. 

10.  If  it  be  recovered  upon  voucher,  land 
shall  be  recovered  in  recompense  for  it  Cois- 
per  V.  Andrews,  Hob.  43. 

AFFIDAVIT. 

I.  Or  AFFIOAVITS  TO  HOLD  TO  BAIL,  p.  49. 

IL  Or  AmnAvrraiN  geneeal-^ — 

(a)  As  to  the  eofnpetenty  of  the  persons 
making  them,  p.  43. 

(b)  How  to  be  entitled,  p.  43. 


(c)  Haw  deponent  aftoiiid  be  described, 
p.  43. 

Before  whom  to  be  sworn,  p.  43. 
Offili,       - 


(d) 
(«) 
(0 


ng  affidavits,  p.  43. 
When  freak  effidamis  may  be  pro. 
duced,  p.  43. 
(g)  Of  i^Mavits  in   aggravation  or 
mitigation,  p.  44. 
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(\)  Forgery  of  on  offidamLt  p.  44. 

I.  Of  APFnUTITB  TO  HOIJ>  TO  BAIL. 

1.  An  affidavit  to  hold  to  hail  most  be  poti- 
tiTe  and  certain.  HeotAcnte  ▼.  Get^yn,  7 
Mod.  336L       • 

2.  There  mnat  he  an  oath  of  a  suhaiating 
debt  at  the  time  of  suing  out  the  process;  and 
tberelbre  the  Court  discharged  a  defendant  on 
filiDg  common  bail,  because  the  affidavit  had 
been  made  three  years  before.  CoUier  v.  Hague, 
3  Str.  1270.  Prac  Ca.  K.  B.  156.  S.  C. 

3.  AfSdavit  by  administrator  that  defendant 
k  indebted  in  40/.  as  plaintiff  believes,  and  as 
appears  by  a  note  or  books,  is  sufficient  Par- 
rsC,  administrator,  v.  Smith,  1  Barnes,  70.  2 
Bunea,  65.  58.  Cont:  2  Su.  1219. 

4  Bat  if  s(f  made  by  a  common  person  it 
would  not  be  sufficient     Walrcnd  v.  Fran- 

2  Str.  1219. 
5.  Or,  as  he  believes.    Claphartuon  v.  Boto- 

3  Str.  1226.    Rio§  v.  Btlifant,  2  Str. 
1909.   HeaiheaU  ▼.  GtmLin,  2  Stra.  1157. 

&  And  no  supplemental  affidavit  will  be  re- 
ceived. HtaduaU  ▼.  Chdin,  2  Stra.  1157., 
overruling  Turner  v.  Warren,  Andr.  70. 

7.  But  acknowledging  the  account  subsC' 
<|Bently  cures  the  defect  Swarbreek  v.  Whed' 
cr,2  Barnes,  81.  65.  5a  NichoU  v.  DaUy. 
kmCy.  1  Baiiiea,  7& 

8.  So  an  affidavit  hy  assignees  of  a  bank- 
rupt must  be  positive,  without  reference  to 
aoeoonts,  unless  it  appears  the  bankrupt  re. 
fxiaed  to  swear.     Tribe  v.  PraU,  2  Barnes,  65. 

9.  To  hold  to  bail  in  an  inferior  court  there 
must  be  an  affidavit  of  the  debt  Rexy, Smith, 
Stra.  934 

10.  Affidavit  hy  attorney  on  «  bond  that 
BHoey  appears  due,  and  debt  acknowledged, 
is  sufficient    Darch  v.  Parry,  1  Barnes,  84. 

11.  If  the  {daintiff  be  in  Holland,  and  make 
aflidavit  there,  attested  by  a  public  notary,  it 
abaS  be  admitted  here,  so  as  to  hold  the 
delindant  to  special  bail.  (Vid.  the  stat  12 
Gea  1.)    Wainmd  v.   Van  Mo§e»,  8  Mod. 

323. 
t   «43    ]     12.  No  haU  on  a  pick.pocket's 
affidavit,  returned  from  transporta- 
tion.    NiektU  v.  DaUyhunty,  1  Barnes,  78. 

13.  Affidavit  that  defendant  was  indebted  if 
the  ship  Sussex  was  unavoidably  lost,  is  prima 
Jaek  sufficient ;  otherwise  there  could  be  no 
bail  in  boUomry  bonds :  but  affidavite  contro- 
TCTting  the  fact  were  heard  on  both  sides. 
Msmi^  T.  William*,  2  Barnes,  58.  But  as 
to  this  last  point,  see  1  Raym.  383.  infra, 

14  That  the  defendant  is  indebted  to  the 
plaiotiiF  in  the  sum  of  twenty  pounds  upon 
Inach  of  articles,  is  not  sufficient ;  the  breach 
must  be  particularly  shown,  ilre^r  v.  EUard, 
Sty,  109. 

IS.  And  if  the  action  be  on  a  money  bond, 
it  is  not  sufficient  to  state  the  penalty,  but  it 
ttott  he  Aawn  bam  much  is  due  fer  principal 
MadiaienaL    Jb. 


16.  To  hold  a  certificated  bankrupt  to  bail, 
the  plaintiff  must  show  good  cause  of  action. 
Macearty  v.  Barrow,  7  Mod.  164 

17.  An  affidavit  contradictiog  the  stetement 
in  plaintiff's  affidavit  will  not  be  received, 
iinon.  1  Ld.  Raym.  383.  1  Salk.  99. 

18.  If  the  affidavit  to  hold  to  bail  be  defec. 
tive,the  Court  will  discharge  the  defendant  on 
common  bail  Haney  v.  BaskerviUe,  6  Mod.  63. 

II.  Of  APFUAVITB  in  OENEaAL. 

(a)  Aitothe  competency  ofthepersoni  making 

them, 

1.  An  affidavit  of  a  person  pilloried  may  b« 
read,  on  a  motion  to  set  aside  a  judgment  for  ir' 
regularity.  Davis  and  Carter** case,2  SBlk.461. 

2.  Affidavit  of  one  convicted  of  forgery  can- 
not be  read  to  support  a  complaint.  Walker 
V.  Kemey,  2  Str.  1148.  7  Mod.  413.  S.  C. 

3.  But  it  may  be  read  in  exculpation  of  a 
charge.    lb,  7  Mod.  413. 

(b)  ttno  to  be  entitled. 

1.  Wdere  there  is  a  rule  to  show  cause  whv 
an  information  should  not  be  granted,  the  affi- 
davite should  be  entitled  as  between  the  king 
and  the  person  moved  against    Rex  v.  Jones, 

2  Str.  704 

2.  Affidavite  taken  before  commissionei^ 
according  to  29  Car.  2.  c.  5.  must  be  in  a  cause 
in  court     The  King  v.  Jones,  2  Salk.  461. 

(c)  How  deponent  should  be  described. 
Upon  a  motion  to  enter  a  suggestion  on  the 

3  Jac.  1.  c  15.  in  an  action  of  assumpsit,  a  de- 
scription of  the  deponent  as  ^^  citizen  and 
bricklayer  of  London"  was  held  sufficient 
Hickman  v.  CoUey,  Andr.  377. 

(d)  Before  whom  to  be  sworn. 

1.  Affidavite  sworn  before  a  judge  in  Ire- 
land may  be  read  in  England.  Alcocky.  Car- 
ter, 1  Stra.  545. 

2.  Affidavit  of  the  cause  of  action  may  be 
token  by  the  plaintiff's  attorney.  Haward  v. 
Nalder,  1  Barnes,  45.  Dodd  v.  Adcock,  Ga. 
temp.  Hardw.  211. 

3.  An  objection  to  affidavite  exparte  defend- 
ante,  that  they  were  sworn  before  commission- 
ers  who  were  sworn  to  be  clerks  or  agente  to 
defendant's  attorney,  was  overruled ;  but  other- 
wise, had  they  been  agente  in  this  cause,  or 
menial  servants.  Cocksedge  v.  Rickwood,  2 
Barnes,  37. 

(e)  Of  filing  affidavits. 

1.  Affidavite  must  be  filed  before  they  are 
read ;  and  this  should  be  done  a  convenient 
time  before ;  for,  as  they  then  become  records 
of  Court,  every  one  may  teke  copies  of  them. 
Rex  V.  Duffin,  Ca.  temp.  Hardw.  158. 

2.  An  affidavit  of  debt  was  by  mistake  not 
filed,  and  the  defendant  was  arrested;  coste 
were  ordered  to  be  paid  by  the  plaintiff,  but  an 
attechment  was  denied.  Ware  v.  Rackett,  Ca. 
Prac.  C.  P.  125. 

(f )  When  fresh  affidavits  may  be  produced. 
1.  Upon  a  rule  to  show  cause,  the  plaintiff 
offered  several  new  affidavite ;  and  this  diver- 
sity was  token,  vix.  where  they  contain  new 
matter,  and  where  they  tend  only  to  confirm 
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what  was  alleged  and  iworn  when  the  rale 
was  made ;  in  the  latter  case  they  may  be  read, 
bat  not  in  the  former.  SaUoway  v.  Whore- 
tDOod^  2  Salk.  461.  7  Mod.  85. 

ft*  Afler  filinff  affidavits  on  both  sides,  and 

a  day  given  for  hearing  counsel,  fresh  affida. 

yits  containing  new  matter  cannot 

[    *44    ]  be  read;  but  Uiey  may  if  they  *only 

confirm  the  old  depositions.    Anon^ 

13  Mod.  326. 

3.  Corroborating  affidavits  may  be  read  af- 
ter a  rule  has  been  granted,  but  not  those  con- 
taining new  matter.  Tkt  KingY.  Berkley  and 
Bragge,  Keny.  81. 
(g)  Of  affidavits  in  aggravation  of  mitigation. 

1.  Affidavits  may  be  read  in  aggravation  of 
a  fme  for  a  riot  The  King  y,  Thirner,  1  Str.  139. 

2.  Upon  submitting  to  a  fine  afler  confess- 
ing  indictment,  affidavits  may  be  read  to  prove 
that  the  prosecutor  made  the  assault ;  other- 
wise, afler  conviction.  The  Queen  v.  Temple^ 
man^  1  Salk.  55. 

3.  On  a  motion  to  submit  to  a  fine,  the  de- 
fendants  being  returned  rescuers,  affidavits 
were  read  denying  the  fact  of  an  arrest  Rex 
V.  Minify,  Stra.  642. 

(h)  Of  contradictory  affidavits, 

1.  Where  there  is  an  affirmative  affidavit 
and  a  negative  one,  the  affirmative  is  to  be 
preferred.    Rodney  v.  Stroud,  Comb.  18. 

2.  Where  a  plaintiff,  in  order  to  hold  a  de- 
fendant to  bail,  has  sworn  positively  to  the 
debt,  this  affidavit  cannot  be  explained  or  con- 
tradicted. Emmerson  v.  Hawkins,  6  Mod.  63 
A.  Say,  54. 

3.  An  affidavit  that  the  suit  is  brought  for 
the  benefit  of  any  other  person  than  the  plain- 
tiff, is  not  to  be  received.  Elde,  q.  t  v.  Stephens, 
2  Raym.  1333. 

4.  An  affidavit  that  the  cause  of  action  is 
under  the  sum  mentioned  in  the  damnum  of 
the  declaration,  cannot  be  received.  Anon.,  2 
Raym.  1304. 

(i)  Forgery  of  an  affidavit. 
To  forge  an  affidavit  for  the  pjurpose  of 
obtaining  money  duetoan  officer*s  widow  from 
the  treasurer  of*^  the  king's  bounty,  is  indicta- 
ble at  common  law.  Rex  v.  O'Brien,  7  Mod. 
378. 

AFFIRMATION. 
Whcn  a  auAKxa's  affirmation  is  or  is  hot  rx- 

CETVABUE. 

1.  The  Court  refused  to  receive  the  affirma- 
tion  of  a  quaker  on  a  motion  for  an  attachment 
for  non-performance  of  an  order  of  Court 
Skipp  y.  Harwood,  Willes,  291. 

2.  An  af&rmation  is  not  sufficient  to  ground 
an  attachment  for  non-performance  of  an 
award.    Robins  v.  Sayward,  Stra.  441. 

3.  So  also  on  a  motion  for  an  attachment  for 
abusing  the  process  of  the  Court  Rexy,  BeU, 
Andr.  200. 

4.  Neither  can  it  be  read  on  a  motion  for  an 
information.    Rex  y.  Wych,  Stra.  872. 

5.  A  quaker  cannot  exhibit  articles  of  the 


peace  without  oath.  Rex  v.  Orttne,  Stra.  537. 

6.  A  rule  to  answer  the  matters  of  an  affi- 
davit cannot  be  obtained  on  the  affirmatioik  o^ 
a  quaker.    Oliver  y.  Lawrence,  Stra.  946. 

7.  The  af!irmation  of  a  quaker  can  in  no 
case  be  received  when  the  object  of  the  pro. 
secution  is  criminal,  though  it  be  in  form  a 
civil  proceeding.  tSUon  y.  Byron,  3  Salk.  2. 
Willes,  292  n.  (6) 

8.  Except  where  the  application  is  againgt  a 
quaker;  there  bis  own  affirmation  may  be  re- 
ceived.   Willes,  292. 

9.  Or  to  oppose  a  motion  for  an  informaiicm 
for  refusing  to  act  as  sheriff.  Rex  y.  Shack- 
lington,  Andr.  201  n. 

10.  But  where  the  object  of  the  proceeding- 
is  of  a  civil  nature,  the  affirmation  of  a  quaker 
may  be  received,  though  the  proceeding  be  in 
the  name  of  the  kmg.    Willes,  292. 

11.  An  affirmation  of  the  aervice  of  a  rule 
on  the  Crown  side  may  be  read.  Rex  y.  7\tr- 
ner,  Stra.  1219. 

12.  So,  an  affirmation  is  sufficient  to  entitle 
a  quaker  to  be  admitted  to  the  freedom  of  a 
city,  though  an  oath  would  be  necessary  from 
other  persons.  Rex  v.  Mayor  of  Lincoln^  5  Mod. 
403.  Carth.  448.  S.  C. 

AGREEMENT. 
I.  What  aorkemknts  ark  good. 
II.  Rksfkctino   the  coNSTRUcnoif  or   Ajr 

AOREKKENT. 
III.   Of  THE    PERFORKANCX     OF    AN 

AGREEMENT. 
*IV.  How  A   PAROL    AOREEMENT    IB  [     *45     ] 
DISCHARGED. 


I.  What  agreements  are  good. 

1.  In  contracts  it  is  not  material  which  of 
the  parties  speaks  the  words  if  the  other  agrees 
to  them ;  for  the  agreement  of  the  minds  of  the 
parties  is  the  only  thing  the  law  respects  in 
contracts,  and  such  words  as  express  the  as- 
sent of  the  parties  are  sufficient  Browning 
y.  Beston,  Plowd.  140, 141. 

2.  Where  a  statute  inflicts  a  penalty  for 
doing  an  act,  though  the  act  bo  not  prohibit- 
ed, yet  the  thing  is  unlawful,  and  if  such  thing 
appear  in  the  declaration,  or  upon  the  plead- 
ings, the  agreement  to  do  such  thing  is  yoid. 
BartUt  V,  Viner,  Skin.  323. 

3.  Upon  a  motion  in  arrest  of  judgment  in 
an  action  brought  upon  this  promise,  **  If  yon 
ivin  procure  15,0002.  to  be  paid  into  the  exche- 
quer upon  the  aid  of  12d.  in  the  pound,  in  ror 
name,  or  in  tho  name  of  such  person  as  I  shaU 
direct,  I  will  ^ve  you  6002.  &.&**  upon  the 
ground  that  this  was  brocage,  and  a  promise 
against  law,  the  Court  declared  that  nothing 
appeared  in  the  declaration  against  law ;  w 
the  borrower  does  not  pay  brocage,  nor  the 
lender  receive  it,  but  the  consideration  is 
wholly  between  persons  not  interested  in  the 
money.  /<2.  Skin.  322. 

4.  An  agreement  made  by  a  parson  with  a 
parishioner,  that  in  consideration  of  SOt.  per 
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•muin^lwdMllbft  ^scfaarged  of  tjtbei  dor- 
ing  the  Ufe  of  the  ptnoii«  is  not  good  without 
deed.  WMMrrfT.Ba^£r«3  Leoii.257. 

5.  An  agraement  which  mifrht  hafe  been 
perianned  within  a  year  after  Uie  making  of 
It,  is  not  within  the  eiatate  of  franda,  thoogh 
it  should  not  be  perfiwmed  until  the  year  is 
expired.  A»m.  Com.  50.  PntnauUr  t.  Fo$- 
ter,  Skm.3S6.352.  Str.  506. 

&  An  agreement  may  be  either  by  record, 
or  by  deed,  or  by  peroL  Bp.  of  SdLiilury  v. 
Plt/tM,Salk.44. 

7.  Ifthere  be  a  sale  of  goods  for  a  certain 
priee  withoat  payment,  or  mention  of  pay- 
ment, it  will  be  f^ood ;  for  if  the  vendee  after* 
wuds  pay,  it  will  have  relation  to  the  first 
agrccmeaL  10  H.  7.  Ih. 

IL  fioncnm  thx  coNsraucnoir  or  an 


1.  Amements  are  to  be  oonstmed  accord- 
ing to  the  intention  of  the  parties.  Shan  v. 
&M(,  Poph.  182.  Plow.  140  a. 

2L  An  agreement  made  between  three  per- 
ms, eaeh  claiming  a  sole  right  to  an  advow- 
MB  to  present  by  toma,  does  not  rest  any  in- 
terest m  either  of  them.  Cnuman  t.  Sir  J, 
CImnkm,  2  Mod.  97. 

3.  If  A  enters  into  an  agreement  for  him- 
■eU^  his  exeentors,  and  assigns,  to  pay  to  B 
his  propor^on  of  the  money  that  lands  shall 
sell  for  less  than  sach  a  sum,  **  so  as  B  give 
the  said  A  wCice  m  writing  of  the  sale  of  the 
said  land," — this  amounts  to  a  covenant  on 
which  (he  eiecotor  of  A,  having  notice  of  the 
■tie,  is  liable  to  an  action,  althmigh  no  notice 
was  given  to  his  testator.  HarwoodY.  HUUard, 
2Mod.268. 

4  Where  a  man  agrees  to  settle  an  estate 
upon  a  wife  or  issue,  and  after  sufiers  the  es- 
tate to  descend  to  the  issue,  or  devise  it  to  the 
wife,  neither  the  wife  nor  issue  can,  in  such 
ose,  daim  under  the  articles,  for  this  equiva- 
katisabar.  Se^  y.  Priee,  9  Mod. 220. 

&  Agreements  must  have  a  reasonable 
constroction ;  as,  if  a  man  agree  with  ano- 
ther for  20  barrda  of  ale,  he  shall  not  have 

tbe  barrels  after  the  ale  is  spent    27  H.  8. 
27h.  *^ 

in.  Or  TBI  mroaiiAiicB  of  an  AoasKHCNT. 

1.  If|  by  the  agreement  of  parties,  two  acts 
ve  lo  be  done,  and  a  certain  time  is  limited 
fcr  the  doing  of  one,  and  no  time  for  the 
other;  there,  if  the  nature  of  the  thing  will 
bear  it,  that  thing  is  to  be  done  first,  for  which 
tlK  tune  was  limited.  Dtmer  v.  GWtnn,  10 
Mod.  224 

2.  The  person  who  has  agreed  to  keep  a 
^MA  in  repair,  is  bound  to  take  notice 
vhen  the  chariot  is  in  want  of  repair.  SckorH' 
^  V.  Naak,  Say.  411. 

3.  Tliough  no  interest  may  pass 

!  *4tf  ]  by  *a  pard  agreement,  yet,  if  the 

person  enjoys   according  to  such 

H^Mment,  an  action  lies  for  the  money  due 

apon  iL  Eaton  y.  Sherwin,  Skin.  113. 

i  Efery  agreement  ought  to  be  ftill  and 

Vol,  I.  5 


complete,  and  either  exeooted  with  a  recom- 
pense, or  so  certain  as  to  give  a  remedy  for  a 
recompense;  else,  it  is  only  a  nude  communi- 
cation. Reniger  v.  Fogoeea,  Plow.  5. 11. 

5.  If  the  goods  are  marked  or  have  the  seal 
of  the  purchasers,  the  goods  are  vested  in 
him  immediately.  Knight  v.  Hopper,  Skin. 
647. 

6.  An  agreement  made  upon  good  conside- 
ration is  considered  in  equity  as  performed. 
Frederick  v.  Frederick,  1  Stra.  456. 

7.  Specific  performance  was  decreed  where 
the  I>arty  insisted  to  forfeit  the  penalty.  Hop- 
eon  V.  fVevor,  Stra.  533. 

IV.  How  A  PABOL  AOaKBMENT  IS  PISCHAaOBX 

1.  A  ^ol  agreement  ceases  hj  being  put 
into  writing  under  seal ;  not  so  if  only  put  in 
writing  for  a  remembrance.  Palmer  v.  Pops, 
Hob.  79. 

2.  A  parol  agreement  m$,y  be  discharged 
by  parol  before  the  cause  of  action  accrues. 
Edwarde  v.  Weeke,  1  Mod.  262. 

AID. 

1.  There  can  be  no  aid  prayer  upon  an  ea- 
tate  determined.  Orl.  Bridge.  203. 

2.  Where  a  common  person  is  bound  to 
warranty,  there  shall  be  an  aid  prior  of  the 
king,  if  the  estate  granted  by  the  king  be  not 
determined.  A. 

3.  Where  it  appears  that  the  king  has  no 
title,  the  defendant  shall  not  be  allowed  aid 
prayer  of  the  king,  but  upon  demurrer  to  the 
prayer,  the  judgment  is  not  pereroptoiT,  but 
to  answer  over.  Foxley^e  case,  5  Co.  109  a. 
Cro.  Eliz.  693.  Moore,  572.  S.  C. 

4.  Where  tenant  for  lifo  or  years,  or  a  fir- 
mer who  renders  a  foe  farm  to  the  king[,  is 
impleaded,  he  may  demand  aid  of  the  ung. 
Browrdow  v.  MieheU,  1  Ro.  206. 

5.  The  patentee  of  a  lunatic  and  his  landa 
to  his  own  use  shall  not  have  aid,  for  the  grant 
is  void.  Francee^e  case,  Moore,  4. 

6.  In  trover  for  sheep,  defendant  claims  as 
king*s  bailiff;  he  shall  not  have  aid  without 
showing  that  he  has  accounted  to  the  king  for 
the  value  of  the  sheep.  Fudey  v  iliiMsy, 
Moore,  572. 

7.  The  committee  of  the  body  and  Unds  of 
a  lunatic  shall  not  have  aid  of  the  kingin 
trespass  against  him.  Holme^e  case,  1  Dy. 
25  b.  pi.  164. 

8.  In  aid  prayer  of  the  king,  an  office  find- 
ing  a  title  which  is  impossible  on  the  face  of 
it,  the  other  party  shall  have  a  procedendo 
without  bein^r  driven  to  ius  petition  or  nwn' 
etrans  de  droU.  Cuipeper  v.  Buehe,  1  Dy.  101. 
pL  75. 

9.  Aid  is  not  demandable  in  another  term, 
after  judgment  to  answer  over.  Lady  Cobham 
V.  Tomlinson,  T.  Jones.  8.  4  H.  6.  c  30. 

10.  Nor  after  plea  to  the  action  in  the  case 
of  a  common  person,  lb. 

11.  Neither  is  aid  grantable  to  the  succes- 
sor where  the  predecessor  had  it  iinoii.  Jenk. 
Cent  51. 61. 
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ALDERMAN. 

1.  It  is  not  an  indictable  oSenoe  to  me  an- 
frjr  and  contemptuous  words  to  an  aldennan 
of  London  while  holding  a  wardnote ;  but  if 
the  words  are  actionable  at  common  law,  the 
common  serjeant  may  file  an  information 
against  the  offender  in  the  mayor^s  court  Rex 
vi2(^er«,  7Mod.29. 

2.  When  other  persons  are  returned  to  the 
Court  of  Aldermen  of  London,  than  what 
were  chosen  for  that  office  by  the  wardnote, 
the  proper  remedy  of  the  parties  grieved  is  to 
make  their  complaint  to  that  Court ;  for  they 
are  the  proper  judges  of  the  goodness  of 
such  returns.    Keg.  v.  HeatheoU.  10  Mod.  61, 

3.  An  alderman  can  resign  without  the 
aasent  of  the  other  aldermen.  Hazards t  case, 
2  Ro.  11. 

4.  Old  age  is  no  cause  for  depriving  him.  Jh, 
^  5.  An  alderman  elected  annually  still  con- 
tinues an  alderman  till  another  is  chosen, 
though  his  year  is  out  Foot  v.  Prwnty  1  Stra. 
625. 

[  •47  ]  •ALEHOUSE. 

1.  At  common  law,  no  license  was 
required  for  keeping  an  alehouse.  Eex  t. 
/eyes,  2  Show.  468. 

2.  Before  the  5  ^  6  Ed.  6.  any  person  might 
keep  one  without  license,  for  it  was  a  lawful 
means  of  living.  Stevens  v.  Watwn^  Salk.  45. 
1  Saund.  249, 250. 

3.  But  if  disorderly  kept,  it  was  indictable 
as  a  nuisance;  and  by  that  statute  two  justices 
{quor.  tinus)  may  suppress  it  iSiCeoeiw  v.  Wat- 
ton^  Salk.  45. 

4.  None  are  now  to  keep  alehouses  unless 
licensed,  and  recognizance  given;  and  if  any 
one  do,  he  may  be  committed  for  three  days, 
and  bound  with  sureties  to  appear  at  the  ses- 
sions,   lb. 

5.  That  statute  does  not  extend  to  inns  for 
the  entertainment  of  travcUers,  unless  they  de- 
generate to  alehouses.    lb. 

6.  An  indictment  will  not  lie  on  the  statute 
of  5  dt  6  Edw.  6.  c.  25.  for  keeping  an  ale- 
house without  a  license.  jR.  v.  Ivyes,  2  Show. 
46d.  1  Saund.  250  c.  n.(5).  Salk.  45.  Carth. 
263.  aemb,  contra. 

7.  The  sessions  or  two  justices  have,  under 
the  5  Sc  S  Ed.  3.  c  25.  s.  1.  a  discretionary 
power  of  judging  what  is  a  sufficient  cause  for 
suppressmg  an  alehouse  within  their  jurisdic- 
tion. Reg.  V.  HarriSy  2  Ld.  Raym.  1303.  JRex 
v.  Aiuiin,  6  Mod.  309. 

8.  Before  an  order  to  suppress  an  alehouse, 
it  is  proper  to  summon  the  party,  but  not  ne- 
cessary  to  set  forth  the  summons  in  a  subse- 
quent order.    Rex  v.  VenahUs^  6  Mod.  377. 

9.  Sessions  cannot  suppress  an  alehouse 
licensed  by  two  justices,  unless  for  disorder. 
Rex  V.  RandaU,  3  Salk.  27.  2  Salk.  470, 471. 

10.  A  house  for  boarders  and  lodgers,  and 
their  horses,  is  not  an  alehouse,  nor  can  sol- 
diers be  billeted  on  tliem  as  such.    Parker  v. 


Flint,  12  Mod.  254,  255.  Garth.  417.    5  Mod. 
427.  Holt,  366.  S.  C. 

11.  An  indictment  of  keeping  »  caomiiiflB 
tippling-house,  and  selling  publidy,  must  eay 
contra  formam  stolutt.  Rex  v.  Fawkmtr^  2 
Keb.  506.  pi.  79. 

12.  See  the  4  6.  4.  c  125.  which  alters  the 
time  for  holding  general  annual  meeting  for 
licensing  alehouses  in  Middlesex. 

ALIEN. 

I.  Who  ake  or  aek  not  aloms,  p.  47. 
II.  Rights  or  aliens,  p.  48. 

III.   DiSABIUTIES  OF  AUKN8,  p.  48. 

IV.  When  an  alien  can  inheett,  p.  49. 
V.  Actions  bt  and  against  aliens,  p.  49. 

VI.  How  THE  TRIAL  SHOULD  BE,  p.  50. 

I.  Who  are  or  are  not  aliens. 

1.  Those  which  are  born  in  the  king's  fo. 
reign  plantations  are  bom  his  natural  subjects, 
and  shall  inherit  in  England.    Croio  y.  iZissi-  ^ 
9ay,  Vaugh.  279.  ^ 

2.  But  children  bom  in  the  United  States, 
since  the  acknowledgment  of  their  independ- 
ence, of  parents  bom  there  before  that  time, 
and  continuing  to  reside  there  afterwards,  are 
aliens.  Doe  Ssm,  Tftsmss,  v.  Addmm^  2  B.  Jb 
C.  779. 

3.  The  time  of  the  birth  is  of  the  easenoe  o€ 
a  subject  born,  for  he  cannot  be  a  subject,  un- 
less at  the  time  of  his  birth  he  was  under  the  /  £> 
king's  liegance.     Crsio  v.  Ratnoay^  Vaogh.  -^ 
286, 287. 

4.  Thus,  if  an  English  woman  ^  beyond 
sea  and  marry  an  alien,  and  have  issue  bom 
beyond  sea,  the  issue  are  aliens.  ColUngwood 
V.  Pace,  1  Vent  422. 

5.  But  if  a  merchant  continue  abroad  to 
trade,  and  has  issue  there  by  an  English  wo- 
man, the  child  is  a  denizen,  and  can  inherit 
Bacon  v.  Bacon^  Cra  Car.  601. 

6.  Otherwise,  if  the  parents  go  beyond  sea 
without  license.  Hyde  v.  iBU,  Cro.  £L  a  1 
Sid.  198. 

7.  The  natives  of  Jersey,  Guernsey,  Ireland, 
and  the  English  plantations,  &c  are  not  aliens. 
Croto  V.  Rameay^  Vaugb.  278. 

8.  A  natural  subject  is  correlative  to  a  na- 
tural prince,  and  a  man  cannot  have  two  natu- 
ral sovereigns,  no  more  than  two  fathers  or 
two  mothers.    Id.  Vaugh.  280.  273.  283. 

9.  A  Scotchman  is  not  an  alien.  Rex  v. 
^3Dy.  304.pl.5L 

10.  So,  a  man  born  in  Scotland  afler  the 
accession  of  King  James  the   first  to  the 
English   throne,   and    during    his 
*reign,  was  held  capable  of  holding  [ 
lands  in  England.    Cahoin^e  case,  7 
Co.2a. 

II.  An  act  of  law  making  a  man  as  if  he 
had  been  bom  a  subject,  shall  not  work  the 
same  effect  as  his  being  bom  a  subject,  which 
is  an  effect  in  law.  Craio  v.  Ramoay,  Vaugb. 
2S0. 

12.  A  man  born  a  subject  to  one  that  is  king 
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oTaiiQUier  ooiiiKtry,t]id  who  aAerwards  comes 
to  be  king  of  £nfluid«  is  an  alien,  and  Bfaall 

Dot  inherit  in  E^Iand.     Ibid.  285. 

13b  Tnrks  lod  infidels  are  not  perpetui  tiu- 

■uei  Co  US.    Amil,  Salk.  46. 

IL  RlQIITB  OF  AL2KNS. 

1.  An  alien  ami  may  gain  a  settlement  by 
oocapying  a  dwelling-honse.   1  Saond.  8.  n.  ( 1 ) 

2L  a  £rei£ner  may  bay  and  sell  in  this 
country.  ffiSnoC  ▼.  I&xtm^  1  Lev.  262.  2  Keb. 
464.&C. 

3.  The  law  has  given  to  aliens  two  means 
to  enable  them  to  purchase;  viz.  deniiation  to 
pwchase^  and  naturalization  to  take  by  de- 
scent    Godfrey'^  case,  2  Ro.  93. 113. 

4.  An  aUen  can  pomcss  all  personal  things, 
and  devise  them,  and  bring  actions  for  them. 
Amaa,  1  And.  25. 

5.  An  alien,  if  Uving  here,  is  a  subject, 
tboagfa  not  a  natural  bom  subject  J.  Kcly. 
33L 

6l  So,  he  may  be  executor  or  administrator. 
CsTBsa's  case,  Cra  Car.  9. 

7.  An  alien  by  the  common  law  has  no  ca- 
pacity to  pirchaae,  but  onl^  to  the  use  of  the 
king;  but  in  a  politic  c^iacity  he  can  purchase, 
IS  was  the  common  case  of  Priors  aliens. 
Gsd/rey  and  Dixm't  case,  2  Ra  93. 113. 

8.  An  alien  ambassador  may  take  a  house 
fiv  years.    Sir  U,  Carwm^t  case,  Cro.  Car.  8. 

9.  A  devise  to  an  alien  is  good  against  all 
but  the  king.  Pagit  v.  Vbscitis,  3  Keb.  749. 
pL  S4.  1  Vent  325.  2  Lev.  191.  2  Mod.  224. 
&C. 

10.  If  an  alien  and  a  subject  purchase  land 
to  them  and  their  heirs,  they  are  joint-tenants, 
tod  the  survivor  shall  hold  till  office  found. 
Qseca  V.  Page, 5 Co.  52  a.    lLev.47.   4  Leo. 

IIL  DlSABIIJTIZS  or  ALirNB. 

1.  Leases  made  to  alien  artificers  of  houses 
of  abode,  or  shops,  are  void  by  the  stat  32  H. 
8.C  16.  Jeeons  v.  Harridge,  1  Sid.  309.  1 
Stand.  5.  3  Salk.  29.  But  he  may  hire  a  sta- 
ble, dcc^  1  Sid.  309.  1  Saund.  a 

2.  That  statute  was  pleaded  by  an  alien  who 
WIS  a  vintner;  and  he  was  held  not  to  bean 
artificer  within  the  meaning  of  the  act  Bridg- 
Assi  V.  FmUee^  3  Mod.  94. 

3.  If  A  enfeoff  an  alien  and  another  to  his 
VB,  apon  office  found  the  Crown  shall  have  the 
shea's  moiety  to  its  own  use,  and  the  other  use 
is  raw  for  ever.    Rex  v.  JBoys,  3  Dy.  283. 

4  An  alien  cannot  purchase  lands  for  his 
/V  ovn  benefit,  but  he  may  for  that  of  the  Crown. 
\X'    Baklife  V.  Roper,  10  Mod.  120. 122. 136. 

5.  Therefore,  if  land  be  devised  to  an  alien, 
tbe  Crown  shaU  have  it    10  Mod.  94 

&  Yet  if  alien  tenant  in  tail  suffer  a  com- 
noD  recovery  befiire  office  found,  the  recovery 
vjEood.    10  Mod.  124 

'•  Choses  in  action  belonging  to  an  alien 
nemy  are  forfeited  to  the  Urown,  but  there 
ipait  be  a  commission  and  inquisition  to  en- 
title  the  king ;  and  a  peace  before  inquisition 


discharges  the  cause  of  fi>rfeiture.    Ai.  Oen, 
V.  Weedon,  Park.  267. 

8.  Office  by  commission  under  the  seal  of 
the  exchequer  is  not  sufficient  to  entitle  the 
Crown  to  the  lauds  or  leases  of  aliens.  EngU- 
JieUfe  case,  Moore,  325. 

9.  Trading  with  an  alien  is  illegal,  without 
the  king's  license.    2  Saund.  201. 

10.  If  an  alien  illegally  deprive  a  subject  of 
his  goods,  letters  of  reprisal  may  be  granted. 
ikfarcAe's  case,  1  Ro.  175. 

11.  An  alien  friend  may  be  indicted  for  high 
treason  against  the  duty  of  his  allegiance,  and 
shall  not  have  a  jury  ae  medietate,  ShirUy^e 
case,  2  Dy.  144.  pi.  59. 

12.  The  king  cannot  make  a  league  mului 
auxUii  with  infidels ;  other  leagues  he  may. 
Eaet  India  Company  v.  Sandys,  Skin.  167. 
204. 

13.  If  a  house  be  let  by  such  a  contract  as 
in  the  construction  of  law  amounts  to  a  lease, 
it  will  be  void  by  the  statute.  Piikington  r. 
Peach,  2  Show.  135. 

14.  Alien  wife,  whether  ami  or  enemy, 
is    not   entitled    to   dower,   unless 
*married  with  the  king's  spedal  11-  [  *49  ] 
cense.   2  ^und  46.  a. 

15.  An  alien  has  no  remedy  to  enfiirce  uses 
or  trusts    Rex  v.  Holland,  AL 14, 15. 

16.  By  the  oiten  acta,  aliens  are  liable  to  bo 
sent  out  of  the  country  at  any  time ;  the  5  6. 
4.  a  37,  which  continued  the  former  acts,  ex- 
cepts those  who  have  resided  in  this  kingdom 
for  seven  years  continuously. 

IV.  When  an  alien  can  inherit. 

1.  Although  the  sons  of  an  alien  who  has 
been  made  a  denizen  cannot  inherit  one  to  an- 
other, still  their  issues  can  inherit  to  their  fa- 
thers in  the  lineal  descent  Godfrey^s  case,  2 
Ro.93. 113. 

2.  If  an  alien  purchase  lands  to  him  and 
the  heirs  of  his  body,  he  has  an  estate  tail,  but 
not  descendible.    Sheffield* $  case,  2  Ro.  321. 

3.  Where  the  first  son  of  a  denizen  is  an 
alien,  and  the  second  son  takes  the  father's 
lands  as  heir,  and  the  first  son  is  then  natu- 
ralized with  the  relative  words,  **  from  hence- 
forth and  hereafter,  &.c.'*  this  shall  not  divest 
the  estate  vested  in  the  yoanfer  brother ;  such 
words  give  the  future  benefit  of  heirship,  not 
for  the  time  past  CoUingwood  v.  Pace,  OrL 
Bridg.  457. 

4.  Their  children  born  here  may  inherit  to 
each  other.  CoUingwood  v.  Pace,  1  Keb.  265. 
pL  54. 

5.  But  none  of  such  children  could  inherit 
to  the  father;  for  tbe  descent  between  the 
sons  is  immediate ;  and  they  must  make  title 
as  heir  to  the  brother,  without  mentioning  the 
father.  CoUingwood  v.  Pace,  1  Lev.  59.  1 
Vent  413.  S.  C.  Godb.  275.  Godfrey  v.  Dixon^ 
Palm.  13.    Noy,  159. 

6.  If  two  brothers  are  naturalized,  theur 
issues  are  inheritable  to  each  other.  Jb,  1  Lev. 
59.  Pahn.  13. 

7.  Where  tenant  in  tail  has  issue  two  sons. 
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uid  the  eldeflt  ia  an  tlien,  the  younger  Imither 
shall  inherit  HamiUmY.  FUetwood^lO  Mod. 
116. 

8.  Yet  if  an  alien  be  tenant  in  tail,  remain- 
der  to  a  aubiect,  the  remainder-man  cannot 
eome  in  until  the  estate  tail  be  spent.  Hdmil' 
ton  V.  Fleetwood,  10  Mod.  120. 

9.  An  alien  has  iasue  a  son,  and  afterwards 
is  denizened,  and  he  afterwards  has  another 
■on ;  the  younmt  shall  inherit  Craw  v.  Ram- 
My,  Vauffh.  285. 

10.  Where  an  alien  would  take  by  course 
of  descent,  there  the  estate  shall  go  over  to  him 
to  whom  it  would  have  gone  in  case  the  alien 
had  been  already  dead.  Hamilton  v.  Fleet- 
wood, 10  Mod.  116. 

11.  One  naturalized  in  Scotland  since  the 
Union  cannot  inherit  in  England.  Craw  v. 
Ramoay,  Vaugh.  278.  285.  Sed  vid.  Calvin'9 
case,  7  Ca  2  a.  ante,  p.  47.  pi.  9, 10. 

12.  No  laws  made  in  any  dominion  acquired 
by  conquest,  or  new  plantation,  by  the  kinff*s 

fovernor  or  people  there,  by  virtue  of  uie 
ing*s  letters  patent,  can  make  an  alien  inherit- 
able in  England.    Vaugh.  279.  S.  C. 

13.  He  that  is  privileged  by  the  law  of  Eng- 
land to  inherit  must  be  a  subject  of  the  king's. 
Vaugh.  286.    Id.  27a 

14  He  must  be  more  than  a  mere  local  sub- 
ject, or  than  what  a  grant  or  letters  patent  can 
make  him.    Id.  286. 

.        V.  Actions  bt  anu  against  aliens. 
[See  aUo  tit  Abatement,  ante,  p.  2.] 

1.  An  alien  friend  may  maintain  a  personal 
action ;  but  not  an  alien  enemy.  Happen  v. 
Leppet,  Andr.  76.  19  Ed.  4.  6.  1  Dy.  2  b.  1 
And.  25. 

2.  But  an  alien  enemy  that  lives  here  in 
peace  under  the  king's  license  and  protection 
may  sue  on  a  bond,  Slc,  for  suing  u  but  a 
consequential  right  of  protection ;  aliter  of  one 
eommorant  beyond  sea.  Wells  v.  WUliamo, 
Salk.  46. 1  Ld.  Raym.  283.    Cro.  £1.683. 

3.  And  though  he  came  in  time  of  war, 
without  a  safe-conduct  WeUe  v.  WtUiamf,  1 
Raym.  282.    1  Salk.  46.  1  Lutw.  35. 

4  Debt  upon  a  bond  Or  any  other  personal 
duty  lies  by  an  alien  bom  under  the  obedience 
of  an  enemy.  Watford  v.  Masham,  Moore, 
431. 

2u  An  alien  living  in  France  may  bring  a 
personal  action  in  our  courts  in  time  of  peace ; 
oeeuB  in  time  of  war.  Shirley^i  case,  3  Dy. 
144.  pi.  59. 

6.  If  an  alien  die  before  the  breaking  out  of 
a  war,  whereby  ho  would  become  an  alien 
«nemy,  he  may  have  an  executor  ;  and  if  he 

make  an  alien  enemy*  his  executor, 
[  *50  ]    who  brin^  an  action,  this  being  in 

outer  droit  is  maintainable.  Vilui  v. 
IHmoek,  Skin.  370. 

7.  The  feme  covert  of  an  alien  enemy,  she 
living  h^  under  protection,  is  chargeable  as 
A  femel|Re.  Deerly  v.  Dueheu  of  Mazarine, 
Salk.  116.   See  sIm  Bdknafs  case,  1  Ro.  400. 

8.  An  alien  artificer  occupying  a  house  or 


shop  under  an  agreement  not  amosmting  to  » 

lease,  is  liable  to  an  action  for  OBe  and  occu- 
pation.   1  Sannd.8.  n.  (1). 

9.  An  action  of  debt  for  arrears  of  rent  re- 
served in  a  lease  of  lands  granted  by  the  natu- 
ralized son  of  an  alien,  mi^e  deniaen  by  letters 
patent,  will  lie  in  favour  of  that  aon*e  bcsir, 
being  his  younger  brother,  born  in  E^n^^land 
after  the  denization  of  their  common  parent, 
although  the  eldest  son  was  naturalized  aAer 
the  death  of  the  father,  and  after  his  younger 
brother  was  heir  to  the  &ther.  CoUinffWOod  v. 
Pace,  O.  Brid^.  454. 

10.  If  an  alien  artificer  inhabit  a  house,  im- 
der  a  lease  granted  to  him  for  a  year,  the  les- 
sor cannot  have  an  action  for  the  use  and  oc- 
cupation, notwithstanding  the  statute  renders 
the  lease  void ;  for  this  would,  in  some  degree, 
evade  the  intention  of  the  legislature.  Piiking- 
ton  V.  Peart,  2  Show.  135. 

11.  But,  if  a  landlord  let  a  house  by  parol 
from  year  to  year,  at  a  certain  rent,  an  action 
will  lie  for  use  and  occupation.    Id.  ibid. 

12.  In  debt  for  rent  on  a  lease  of  a  house 
brought  against  an  administrator  of  the  les- 
see, the  defendant,  after  oyer  of  the  indenture, 
may  plead  the  statute  32  Hen.  8.  c  16.  a  13., 
and  allege  that  the  intestate,  at  the  time  of  the 
said  demise,  was  a  stranger,  and  an  alien  arti- 
ficer,  bom,  dtc,  and  that  so  the  lease  is  void. 
Pilkington  v.  Peart,  2  Show.  136. 

VI.  How  THE  teial  should  be.  0  "^ 

1.  Where  an  alien  is  sued  as  executor,  the 
trial nhtJlnoihe per medietatemlingtM.  Anon. 
3  Salk.  362. 

2.  Unless  the  testator  or  intestate  were  an 
alien.     WyngaU  v.  Mark,  Cro.  EL  275. 

3.  Such  a  trial  is  never  allowed  without 
prayer.    Id.  3  Salk.  362.  Dy.  144  b. 

4.  Plea  of  alien  enemy  in  abatement  is 
triable  only  where  the  writ  is  brought  Weol 
V.  SuUon,  tiolt  3.  12  Mod.  125. 

5.  In  treason  an  alien  cannot  be  tried  by  a 
jury  half  English  and  half  foreini;  but  it 
must  be  entirely  English.    Anon.  Dal.  22. 

6.  But  where  both  parties  are  aliens  the 
jury  shall  be  all  aliens.    St27Ed.3.c.  a 

ALIENATION. 

1.  Donee  in  tail  of  land  held  tii  copite,  upon 
condition  that  he  shall  not  alien  without  li- 
cense :  the  donor  enters ;  the  king  ihall  have 
a  fine  upon  alienation.  TreoMmCs  case, 
Moore,  172. 

2.  But  tenant  for  lift  was  not  chargeable 
with  a  fine  for  the  alienation  of  him  in  rever- 
sion.   Baldwin^e  case,  Sav.  17.  lb.  65. 

3.  By  the  12  Car.  2.  c.  24.  all  fines  for  alien- 
ations,  seizures,  and  pardons  for  alienations, 
whether  the  lands  were  held  by  the  king,  in 
eapite  or  not,  were  taken  away  and  discharged; 
but  the  act  was  not  to  extend  to  fines  due  by 
the  custom  of  particular  manors  and  places. 

4.  If  a  lawiul  alienation  be  made  with  con- 
firmation of  the  dean  and  cha^r,  no  contra 
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firmam  etBaHmt  lies  upon  staL  WmL  2. 
CueofiNdkqiadPean,  12  Co.  77. 

5.  If  bosbuid  uid  wife  alien  by  fine,  pend- 
ing  an  tctioD,aCiIl  the  law  does  not  take  notice 
of  the  iMewtion,  although  it  be  for  the  benefit 
of  the  demandant  Crawley  t.  Marrow,  1  Ra 
443. 

ALIMONY. 

1.  Alimony  cannot  be  decreed  except  where 
there  is  a  separation ;  and  therefore  the  wife 
cannot  obtain  it  where  she  lives  with  her  bus- 
band.    Sir  T,  Seymor^s  case.  Ma  874. 

2.  Tlie  ecclesiastical  court  is  the  proper 
court  to  decree  alimony ;  and  therefore  where 
petition  was  made  to  the  justice  of  assize,  they 

recommended*  it  to  the  bishop.  Oto- 
[  'Jl  ]  «i'»  LitL  Rep.  78,  79. 

3.  The  spiritual  court  cannot  take 
a  bond  for  the  payment  of  alimony,  or  impri- 

sQQ  for  non-payment.     BradtUm  y. ,  1 

BallO. 

4  A  husband  cannot  release  costs  allowed 
by  the  spiritual  court  to  his  wife  in  a  suit 
there  for  alimony.  CkamberUiu  t.  iXnoaoa, 
51Iod.71. 


ALMANACKS. 

1.  Abnanacks  were  formerly  licensed  by 
the  archbisbop  of  Canterbury,  and  bishop  of 
LoodoD.  SkalMiiers*  Cump,  y.  Partridge,  10 
Mod.  105. 

2L  The  almanack  is  part  of  the  lawof  Eng. 
land,  of  which  the  court  must  take  judicial 
notice.  Rex  y.  Dixon,  6  Mod.  41.  Same 
point,  Heroey  y.  Broad,  lb.  196.  10  Mod.  107. 

3.  Hie  almanack  which  is  annexed  to  the 
Common  Prayer  Book  is  legal  CYidenoe. 
Bnmgk  Y.  Perkins,  6  Mod.  81.  Holt.  121. 
3L1  Raym.  992. 8.  C  Same  point,  Davy  y. 
SdUr.  lb.  251. 

AMBASSADOR. 

1.  An  ambaasador  is  privileged  by  the  law 
oftttioos.  Mareke*o  case,  1  Ro.  175. 

2.  An  enYoy  is  considered  to  be  protected 
M  tn  ambassador.  Cain  y.  Molyneux,  2 
Biraea,271.    4  Burr.  2016.  S.  P. 

3.  If  he  compass  the  king's  death  it  is  trea. 
m  in  him,  although  he  womd  not  be  punished 
ftr  other  treasons.    Rex  v.  Oio«n,  1  Ro.  185. 

.    4  His  person  is  not  liable  to  be  arrested  fixr 
debt   Mettuetfe  case,  10  Mod.  4. 
'   &  Nor  are  lus  goods  liable  to  distress.    lb. 

&  A  trader,  against  whom  a  commission 
ofbukniptcy  may  issue,  is  incapable  of  an 
■nbinidor's  protection.  Martin  v.  Sharopin, 
U.  Prac  C.  P.  65. 

7.  So,  a  trader  living  in  his  own  house  can- 
not  daim  protection  as  the  serYant  of  an  am- 
biMtdor  who  is  abroad.  Cain  y.  Molyneux, 
SBunes,271.    Ca.  Prac C.  P.  65. 

&  The  7  Ann.  c  12.,  which  makes  Yoid  all 
pioceedinffs  taken  against  ambassadors,  or 
flther  public  ministers,  and  their  domestics 


and  domestic  serraats,  expressly  exoepts  those 
engaged  in  trade. 

9.  A  defendant  was  held  entitled  to  be  dis- 
charged out  of  execution,  by  virtue  of  the  sta- 
tute 7  Ann.  c.  12.,  it  being  made  appear  to 
the  court,  that  he  was  a  domestic  servant  of  j 
the  envoy  from  the  Elector  Palatine,  viz.  his 
secretary,  (though  he  did  not  lie  in  the  house), 
and  that  all  the  steps  prescribed  by  the  act 
were  pursued.  Evans  v.  Hickt,  2  Ld.  Raym. 
1524.  S.C.    Str.797. 

10.  It  is  not  sufficient  to  show  that  defend- 
ant lives  at  the  house,  and  is  a  domestic  ser-     *> 
vant,  but  his  particular  office  must  be  set  out. 
Holmes  v.  Gordon,  Hardw.  Rep.  2. 

11.  The  protection  is  confined  to  domettie 
servants.    Tbms  v.  Hammond,  2  Barnes,  264.     ^ 
Ca.  Prac  C.  P.  134.  S.  C.  8  Mod.  288. 

12.  If  he  is  a  mere  nominal  servant,  it  is 
not  sufficient    Croire  v.  T)ilbot,  8  Mod.  288. 

13.  So,  a  courier  who  was  paid  for  each 
journey,  and  neither  lived  in  the  house  nor 
received  wages,  was  held  not  to  be  entitled  to 
his  discharge.  De  Cerismy  v.  O'Brien,  Ca. 
Prac.  C.  P.  134 

AMENDMENT. 
I.  Gkneeal  eulks  bkspxcting  amkhdioentb, 

p.  52. 

II.  CaSB  in  which  AMENnMBrrS  AEI  Oft  AftB 

NOT  AUXIWEO  :-^ 

(a)  Affidavit,  p.  53. 

(b)  Appeal,  p.  53. 

(c)  Appearance,  p.  53. 

(d)  Avowry,  p.  5^, 

(e)  Bail-pieee,  icc^  p.  53. 

(f )  Capioi,  p  53. 

(g)  Certiorari,  p.  53. 
(h)  Continuance,  p,5S, 
(i)  Declaration; — 

1.  When  amendable,  p.  53. 

2.  When  not,  p.  55. 

(j)  Distringas,    [Seo  Venire  Facias, 

infra.]  p.  56. 
(k)  £rror,  lortl  of,  p.  56. 
•{h  ExUnt,  p.  57.  [  •Stl  ] 

(m)  Fieri  facias,  p.  57. 
<n)  Fine,    [See  also  Reeooery,  infit^] 

p.  57. 
(o)  Habeas  corpus,  p.  58. 
(p)  Indictment,  p.  58. 
(q)  Inferior  Courts,  proceedings  in,  p. . 

58. 
rr)  Information,^  58. 
s)  Inquiry,  writ  of,  p.  59. 
[t)  Inquisition,  p.  59. 
(u)  Interrogatories,  p.  59. 
(v)  Issue,  p,  59, 
(w)  Judgment f — 

1.  W  hen  amendable,  p.  59. 

2.  When  not,  p.  60. 
(x)  Mandamus,  p.  60. 
(y)  PiM,— 

.  1.  When  amendable,  p.  61. 
9.  When  not,  p^  61. 
(z)  Postea,^  61, 


w/ 


I 


62 


AMENDMENT. 


o 


C-C: 


(aa)  Qiiare  trnpedtt,  p.  63. 
(bb)  Record;-^ 

1.  When  amendable,  p.  62« 

2.  When  not,  p.  63. 
(cc)  Recovery^  p.  63. 
(dd)  judication,  p.  63. 
(ee)  Return  to  a  writ,  p.  64. 
(ff )  RoU,  p.  64. 

ieg)  5W./a.,  p.  64. 
(nh)  Set  off  notice  of,  p.  65. 
(ii)  Venire  facias,  p.  65. 
(jj)  Verdict,  p.  66. 
(kk)  Warranto/*  attorney,  p.  66. 
(U)  Wril;  — 

1.  When  amendable,  p.  66. 

2.  When  not,  p.  66. 

III.  How  AMENDMKNTS  MAT  BE  MADK,  p.  67. 

IV.  By  what  thk  proceedinos  cannot  ue 

AMENDED,  p.  68. 

V.  Costs  on  amending,  p.  68. 


I.  General  eules  respecting  amendments. 

I.  Judges  can  amend  mistakes  of  clerks, 
and  all  ouier  mistakes  which  thejr  can  judi- 
daily  take  notice  of.  Anon.  Sav.  8i7. 

3.  The  court  having  power  over  their  own 
entries  and  iudgments,  can  amend  the  de&ults 
of  clerks  after  judgment,  though  in  another 
term.  Anon,  1  Vent  133. 

3.  Amendment  of  a  ministerial  act,  may  be 
made  at  any  time  at  common  law.  1  Saund. 
250  c. 

4.  Amendments  are  allowed  of  course  while 
the  proceedings  are  in  paper.  Otoen  ▼.  At- 
kimon,  7  Mod.  156.  1  Keb.  13.  pL  36.  A,  157. 
pL  135.  Anon,  3  Salk.  31. 

5.  Such  amendments  might  be  made  at 
common  law.    Rush  v.  Seymour,  16  Mod.  88. 

6.  &ror  in  fact  was  amendable  at  common 
law  the  same  term.  Vallet  v.  French,  Comb. 
5.    8  Co.  157. 

7.  Any  thing  can  be  amended  after  demur, 
rer  till  demurrer  joined ;  and  after  it  is  entered 
of  record,  amendments  may  be  made  so  as  the 
record  be  not  defaced.  The  Queen  Mother  t. 
Inhab,  qfSomersham,  1  Sid.  107. 

8.  So  after  a  special  demurrer.  Hatton  ▼. 
Walker,  Stra.  846.  Bishop  t.  Stacey,  Stra. 
954 

9.  Pleadings  cannot  be  amended  after  a  de- 
murrer  and  argument  Fo^  v,  WHbraham, 
1  Ld.  Rayro.  668. 

10.  Amendments  are  not  usual  after  issue 
joined.  1  Keb.  33.  pi.  46.  Sir  W.  Turner's 
case,  3  Mod.  144    iinon.  13  Mod.  598. 

II.  But  the  court  will,  under  the  circum- 
stances of  the  case,  permit  amendments  to  be 
made  even  after  issue  joined.  Sir  W.  7Vtm«r*s 
case,  3  Mod.  145.  notis, 

12.  There  can  be  no  amendment  after  issue 
joined  without  a  rule  of  court  and  pleading 
again.    Corners  ▼.  Comers,  2  Ro.  366. 

13.  No  amendments  after  verdict  without 
consent    March.  83.  pi.  133. 

14  There  is  no  difference  between  civil 
suits  and  penal  actions  as  to  amendments  at 


common  law.  &r  W,  Tarmacs  eue,  9  Mod. 
145.  notis,  1  Saund.  350  d,  PhiUips  ▼.  Shmiih, 
Com.  384  in  note. 

15.  Amendments  are  allowed  or  refboed 
according  to  circumstances.  Bearcrt^  ▼• 
Bumham,  3  Lev.  347. 

16.  The  statutes  of  amendment  extended 
only  to  pleadings  of  record.  Rush  v.  Seynsassr^ 
10  Mod.  8a 

17.  The  16  6l  17  Car.  3.  and  4  &  5  Ann.  c 
16.  only  extend  to  mistakes  in  the  names  of 
the  plaintiff  or  defendant ;  and  there- 
fore* a  mistake  in  pleading  in  the  [  *fi^  ] 
name  of  a  third  person  is  fatal  on  a 

general  demurrer.  Harvey  y.  Stokes,  Willes,  5. 

18.  The  court  will  give  leave  to  file  a  neir 
bill  to  amend  by.  Russel  v.  Btiartin  umd 
Thorpe,  1  Str.  583. 

19.  Where  the  declaration  is  amended  afler 
plea,  the  defendant  may  always  plead  de 
French  v.  Whitfield,  Andr.  13. 
II.  Cases  in  which  amendments  aex  oi. 


not  allowed: —  "^  y^ 

^^         (a)  Affidavit.  /Y 

The  court  will  not  allow  an  affidavit  to  be  ^ — 
amended  after  the  fact  required  to  be  attested 
is  disclosed  to  deponent  by  the  court      Oroa^ 
venor  v.  Fenwick,  7  Mod.  157. 

(b)  Appeal, 

An  appeal  of  murder  may  be  amended. 
Smith  V.  Bowen,  11  Mod.  330. 
(c)  Appearance, 

1.  Appearance  for  an  infant  defendant  6y 
attorney,  when  it  ought  to  have  been  6y  guar- 
dian, is  amendable.  Stratum  v.  Burgia,  1 
Str.  114  Goodnght  v.  Wright,  Id.  33. 

3.  Appearance  of  infant  by  attorney  b  not 
amendable  after  error  brought,  if  there  has 
been  no  undertaking  to  appear.  Power  ▼. 
Jones,  1  Str.  445. 

3.  An  appearance  entered  in  the  surname 
only  of  the  attorney  is  not  amendable  after 
verdict ;  but  on  error  brought,  a  writ  may  be 
awarded  to  search  for  the  warrant,  and  if  his 
name  be  right  there,  it  may  be  amended.  HtZI 
v.Miii^,Cra  £1.153. 

(d)  Avowry. 

1.  An  avowry  was  amended  in  altering'  a 
sum  after  demurrer  joined  and  cause  in  the 
paper  on  payment  of  costs.  Harry  v.  Bant^ 
1  Barnes,  13. 

3.  So  after  argument  on  demurrer.  Harry 
V.  Bant,  Ca.  Prac  C.  P.  148. 

3.  Also  after  issue  joined  in  the  last  term 
bv  adding  three  avowries  for  quitrent  payable 
at  different  times,  on  payment  of  costs,  re- 
joining gratis,  and  taking  short  notice  of  triaL 
Bryden  v  Langley,  3  Barnes,  33, 33. 
(e)  Bail-piece,  ijfc, 

1.  A  bail-piece  may  be  amended  by  insert- 
ing the  return  of  the  writ,  or  upon  a  mistake 
of  the  filacer.  Weltand  v.  PitU,  1  Barnes,  5. 44 

3.  A  recognizance  of  bail  may  be  amended 
and  made  agreeable  to  the  writ  Fagget  v. 
Van  Thiennen,  Ca.  FracC.  P.  75.  Kitehing^ 
ham  ▼  Wc^6ottni,  lb. 


AMENDMENT. 


54 


1.  Ac«.M.ifter  being  ezecated  may  be 
mmeDded  ia  a  Dune  bj  the  record  of  a  jadg. 
meat.  Brmne  i.  Hammond^  1  Bamea, 
16. 

3.  A  MpMiagainat  a  baronet,  bj  the  name 
of  eaqnin^  wu  refined  to  be  amended.  Hob. 
13a 

(g)  CerHorm. 
The  teite  of  a  writ  of  cerliorart  was  amend- 
ed by  OQoaent    MaiUn  ▼.  Buek^  8  Bamea, 
5,6. 

(h)  CaiUimuanee, 
1.  Cootinnancea  are  always  amendable  of 
coQiae  in  the  King*a  Bench.  PkiUip9  i.Smiih, 
Com.  385. 

3.  Where  continoances  are  omitted  it  is  but 
the  &ult  of  the  derk,  and  they  may  be  enter- 
cd  at  any  time  before  judgment    Id.  ibid. 

(i)  Dtdaratwn;— 

1.  When  amendable. 
1.  The  title  of  a  bill  against  an  attorney 
may  be  amended.    Qremomid  v.  RUhard9on^ 
SBvDes,12. 

3.  The  memorandum  of  the  bill  may  be 
amended.    IKidk  ▼.FtOtiigfon,  Garth.  172. 

3.  If  a  dedaratioii  be  of  Middlesex  term 

genenuly,and  the  ftct  is  laid  to  be  on  the  15th 

ofMofember,  and  so  the  action  brought  before 

the  caose  ofaction  arose,  yet,  if^  on  examina- 

tioB,  it  appear  that  the  declaration  was  in  fact 

after  the  15th  day  of  November,  it  shall  be  set 

right    Ifisf  q.  t  ▼.  Apland,  6  Mod.  33. 

1  Where  bail  was  put  in  for  Adderby,  and 

the   declaration    was  against  Ad* 

[  *54   ]  der2ey*  it  was  held  amendable  after 

judgment      Adderby    ▼.  BouMu, 

Moore.  407. 

5.  A  declaration  may  be  amended  by  re- 
JBctiog  a  word  as  surplusage.  Law  v.  &iu. 
«ry,  one,  dpc,  3  Barnes  Supp.  3. 

S.  In  ejectment  against  tioo,  the  words 
ntrsril,  expu^t,  ei  omovet  were  suffered  to  be 
•meaded  after  Tcrdict  UuUU  t.  Denny,  2 
Sir.  807. 

7.  In  ejectment  the  time  of  the  demise  may 
be  eolarged  by  consent  Thruttout  dem. 
TWacr  i.  Orvy^  C.  T.  Hardw.  165. 3  Barnes, 
13.    lSalk.357. 

&  And  this  has  been  done  without  consent 
Ottet  ▼.  Shepherd,  3  Stra.  1372. 

9.  Declaration  in  ejectment  was  de  placito 
^rmugreuiome  ei  tjecL* ;  ^firma^^  was  allow- 
ed  to  be  inserted  after  verdict  1  Keb.  106. 
pl.l2a 

10.  A  misprision  of  the  clerk  in  inserting 
the  Chriitian  name  of  the  plaintiff  instead  of 
thit  of  the  defendant  in  a  declaration  in  as- 
■ompsit,  is  amendable  after  the  verdict  Hu s- 
•d  T.  Groive,  Cro.  £1. 904. 

H.  Hie  bill  was  of  one  messuage,  the  eject- 
mat,  declaration,  roll,  and  record  of  ntst  priue 
were  of  two;  and  the  bill  was  allowed  to  be 
UModed  before  the  reoord  was  removed. 
£Mrrt  V.  CoKiivton,  Yelv.  164. 

12.  In  an  action  on  a  penal  statute,  the  sum , 


being  mUtaken  in  the  declaration  was  amend- 
ed.   Jlroom  V.  HUford,  12  Mod.  248. 

13.  Leave  was  granted  to  amend  by  chang- 
ing the  venue.  Griffth  v.  HoUier,  Keny.  368. 
Rivet  V.  ChotnumdUy,  2  Str.  1202. 

14.  The  like  amendment  after  plea  on  pay- 
ment of  costs.  Southam  v.  Jenmngs,  1  Barnes, 

15.  An  amendment  will  be  allowed  in  a 
declaration  on  a  writ  of  partition.  2  Saund. 
45./.  n.  [t.] 

16.  An  executor  may  have  leave  to  amend 
his  declaration  by  laying  a  promise  therein  to 
himself,  instead  of  one  to  his  testator.  TVnowe 
V.  Smithy  Keny.  141. 

17.  The  plaintiff  may  have  leave  to  amend 
his  declaration,  by  adding  new  counts  any 
time  before  the  end  of  the  second  term.  Oreen 
V.  Bell,  Ca.  Prac.  G.  P.  131. 

18.  After  a  trial  de  noeo,  an  amendment 
may  be  made  which  does  not  alter  the  nature 
of  tne  issue ;  aliier,  if  it  does.  Bank  of  Eng. 
land  V.  Morice,  W.  Kely.  165. 

19.  A  decUration  on  a  common  claueum 
fregU  against  a  defendant  as  administrator, 
was  amended,  on  payment  of  costs,  by  de- 
claring against  him  as  executor,  though  after 
plea.    Browne  v.  SAymuin,  Barnes,  6,  7. 

20.  Where  the  dechuration  was  that  the 
plaintiff  was  indebted  to  himself,  it  was  held 
amendable.    Patieon  v.  Aftiton,  4  Mod.  161. 

21.  When  a  declaration  is  in  parchment, 
the  court  can  amend  no  further  than  is  allow- 
able by  the  statutes  of  amendment,  for  it  is 
then  a  record ;  but  otherwise  while  it  is  in 
paper,  as  not  within  the  statutes,  iinon.  1 
Salk.47. 

22.  The  king  may  vary  his  declaration,  but 
it  must  be  done  the  first  term.  Rex  v.  Bp*  of 
Woreegter,  Vaugh.  65. 

23.  A  bill  afainst  an  attorney  may  be 
amended  by  striking  out  the  words  "  hringe 
hie  «ut<,**  and  inserting  **pray9  relief, ^^  on 
payment  of  costs.  Clarke  v.  Cotton,  1  Barnes, 
3,4. 

24.  So  also  a  declaration.    Id.  17. 

25.  An  amendment  of  the  declaration  by 
changing  the  venue  may  be  made  after  ttoo 
terme,     Griffith  y.  HoUier^SAj.  294, 

26.  So  a  declaration  was  amended  by  adding 
a  new  count  after  the  second  term,  on  pay- 
ment  of  costs  of  plra  and  application,  and  de- 
fendant having  leave  to  plead  de  now.  Garway 
V.  Stevens,  2  &mcs,  16, 17. 

27.  An  amendment  was  permitted  after 
two  terms,  because  the  time  for  bringing  a 
new  action  was  expired.  Bearcroft  v.  Hund, 
of  Bumham,  3  Lev.  347.  cit  Say.  235. 

28.  Declaration  in  replevin  may  be  amend- 
ed after  a  plea  in  abatement  Gamer  v.  An- 
dereon,  1  Str.  11. 

29.  Amendment  of  a  declaration  qui  tarn 
for  usury  was  allowedq/2er  demurrer.  Walker, 
q.  t  V.  Laughton,  Fort  277.  Prac.  Ca.  K.  B. 
S2L    1  Salk.47. 

30.  A  declaration  was  amended  after  argu- 
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fnent  on  demurrer,  the  form  of  pleading  only 
comings  in  qaeition  on  ar^ment    Farmer  v. 

Jltuton,  1  Barnes,  14. 
[    *55    ]    *31.  A  declaration  was  amended 

after  i$$ue  joined,  notice  of  trial,  and 
motion  for  judgment  as  in  case  of  a  nonsuit, 
upon  terms.  Beere  v.  Brooking,  2  Barnes,  256. 

32.  Harvert  for  Harbert  was  amended  after 
issue,  and  the  cause  entered  on  record.  Anon, 
Comb.  4. 

33.  Declaration  amended  on  plaintiff  *s  mo- 
tion, by  changing  venue  from  London  to  Mid- 
dlesex after  plea  pleaded  and  issue  joined,  on 
payment  of  costs :  it  being  on  a  remedial  law, 
and  confined  to  Middlesex;  in  other  cases  it 
is  not  usual.  Co(^  ▼.  Stone,  2  Barnes,  4. 17. 385. 

34  A  recital  in  a  declaration  was  amended 
after  issue  joined.  Walpole  v.  Robinoon,  Ca. 
Prac.  C.  P.  26. 

35.  A  declaration  was  amended  after  car- 
rying down  the  cauae  by  proviso.  French  v. 
Whi\field,  Andr.  13. 

36.  In  trespass  quare  cum  was  amended  a/> 
tcr  foerdicU    Dennis  v.  Edwards,  Comb.  4. 

37.  Amendment  of  the  declaration  before 
bill  filed  after  verdict  Wilder  v.  Handy,  2 
Stra.1151. 

38.  Variance  of  the  warrant  from  the  de- 
claration in  the  Christian  name  of  the  attorney 
was  amended  after  verdict  Heley  v.  Rigs, 
Moore,  711. 

39.  Richard  for  Robert  in  a  declaration  was 
amended  by  the  bill  on  the  file  after  judg- 
ment.   Montsworth's  case.  Comb.  287. 

40.  Want  of  pledges  amended  after  error 
brought  Nicholas  v.  Chapman,  3  Lev.  344, 
345. 

41.  Declaration  in  trover  amended  by  inser- 
ting  the  name  of  one  of  several  defendants  af- 
ter error  assigned  for  that  defect,  all  having 
pleaded,  evidence  having  been  ^ven  against 
all,  and  all  having  been  found  guilty.  Smith  v. 
Fuller  and  others,  1  Raym.  IIG. 

2.  When  not 

1.  The  memorandum  of  a  declaration  was 
not  allowed  to  be  amended  to  make  it  agree 
with  the  judgment  Rush  v.  Jhry,  4  Mod. 
367. 

2.  Demise  in  ejectment  laid  1697  for  96,  was 
held  not  amendable  afler  verdict,  because  it 
would  be  another  title.  Puleston  v.  Warbur' 
ton,  1  Salk.  48.  See  also  GoodtitU  v.  Meymott, 
2Str.  1211. 

3.  The  title  of  a  declaration  in  ejectment 
was  held  not  amendable,  there  being  nothing 
to  amend  by.  Roe  v.  Doe,  2  Barnes,  12. 153^ 
154. 

4.  A  demise  in  ejectment  refused  to  be  en- 
larged  without  consent  of  defendant  Scrape 
V.  Rhodes,  I  Barnes,  12.  sed  qu, 

5.  A  declaration  in  ejectment,  as  to  the  time 
of  the  demise  and  the  parcels,  is  not  amenda- 
ble.   Kef  worth  v.  Thomas,  Andr.  20a 

6.  A  demise  laid  of  a  day  to  come  was  held 
not  amendable.    Anon.  Comb.  395. 

7.  So,  where  the  year  of  the  demise  in  a 


declaration  of  ejectment  was  mistaken. 
lesion  ▼.  WarhwrUm,  Carth.  401, 402. 

8.  Amendment  of  a  declaration  in  ejectmen'^ 
by  altering  the  county  denied.  BerringUna. 
V.  Parhhust,  W.  Kely.  9a 

9.  Time  of  alleging  a  lease  in  ejeetment  be- 
fore  the  title  by  inrounent  is  not  amendable* 
because  no  other  lease  than  what  was  laid  was 
confessed.  Benntt  ▼.  Gaudy,  1  Show.  206, 
207. 

10.  Amendment  in  ejectment  by  striking 
out  the  word  •''ground,"  and  inserting  the 
words  **  arable  lands,"  denied.  Warrtner  ▼. 
Thrutiout,yf.  Kely.  142. 

11.  The  Christian  name  of  the  plaintiff  can- 
not be  amended  in  a  declaration  in  K.  B.  b  j 
the  by.  *Pmlmn  v.  JVegeagle^  2  Ld.  Raym. 
771. 

12.  Three  executors  broaght  an  aetion, 
and  one  declared ;  a  motion  to  have  the  other 
executors  inserted  in  the  dedaration  was  re* 
fused  without  consent  of  the  parties.  Sir  X 
Poofs  case,  Poph.  12&  Prac.  Ca.  K.  B.  14. 
S.  C. 

13.  A  declaration  in  prohilntian  was  refoaed 
to  be  amended,  not  hem^  warranted  by  the 
suggestion  or  acts  of  spiritual  court  Uoates 
V.  midgley,  1  Barnes,  11. 

14.  An  amendment  by  which  a  new  ri^t 
of  action  would  have  been  alleged  was 
fused.    Cope  v.  Marshal,  Say.  235. 

15.  A  declaration  (after  plea  was  filed) 
refused  to  be  amended,  where  the  amendments 
were  such  as  would  deface  the  roll.  Lee  v. 
Danvel,  1  Barnes,  12. 

16.  Amendment  of  the  count  is  not 
'allowed  in  a  writ  of  right  2  Sannd.  [    *56    ] 
45/ 

17.  A  descent  to  the  son  pleaded,  not  saying 
as  heir,  not  amendable.  Anon,  Jenk.  Cent. 
183. 

18.  Amendment  denied  where  the  day  amd 
year  of  an  act  of  parliament  were  mistaken. 
Duress  v.  Moore,  Comb.  390. 

19.  Amendment  cannot  be  of  not  averring 
cause  of  action  within  the  inferior  jurisdiction. 
Freser  v.  Eubank,  2  Keb.  382.  pi  48. 

20.  Where  plaintiff  declares  for  101. 
damages,  and  the  jury  find  302.,  the  declaration 
is  not  amendable  by  inserting  301.  for  101. 
Ray  V.  Lisler,  Andr.  351. 

21.  The  mistake  of  the  name  of  a  third  per. 
son  is  not  amendable,  though  a  misnomer  of 
the  plaintiff  or  defendant,  is.  Jhrvey  j.  Stakes, 
Com.  566. 

22.  A  declaration  cannot  be  amended  in 
substance  without  a  new  original,  otherwise  of 
form.  March.  93.  pi.  161.  "nomas  ▼.  WiL 
loufthby,  Cro.  Jac.  587, 588. 

23.  An  amendment  is  not  in  general  to  bo 
permitted  after  two  terms.  •  Cope  v.  MarskaU, 
Say.  236. 

24.  The  court  will  not  at  the  instance  of  the 
plaintiff  strike  out  a  cotmt  in  a  declaration  of. 
tor  time  to  plead,  WtXkins  v.  Perry,  C.  T. 
Hardw.129. 
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25.  hk  nits  hj  WD,  no  amendment  can  be 
made  in  the  bill  as  to  the  name  of  the  defend- 
ant after  be  has  jUaded  a  misnomer  in  abate- 
meat,  unless  the  amendment  is  warranted  by 
the  process  opon  which  he  was  brought  into 
coorL  Jjifiere  v.  (rermatn,  2  Raym.  859.  3 
Salk.2}».  iSkIk.50. 

26L  The  jnemonndnm  of  a  bill  cannot  be 
amended  aAer  a  plea  in  abatement,  respondetu 
atuier,  and  demorrer.  Burgets  ▼.  Periam^  1 
Ld.  fiaym.  324. 

27.  Amendment  of  a  declaration  cannot  be 
%fitr  argvment  on  demnrrer.  Cox  ▼.  WiUfra- 
ham,  1  ^alk.  50.     1  Ld.  Raym.  666. 

28.  A  declaration  on  a  quantum  meruit  can- 
sot  be  smended  after  iaeue  joined.  Anon*  2 
Sbaw.  183.    Cont     Anon.  U  Mod.  45. 

,'(j)  DUtringaa.  [See  also  Venire  Faeiae,  pogt, 

p.  65.] 

1.  A  digtrimgaajuratorum  which  is  in  blank 
CBBsot  be  amended  after  a  trial  inpaie ;  other- 
wise after  a  trial  at  bar.  HoUwarih  ▼.  Procter^ 
YdT.  110.  Cnx  El.  310.  466. 

2.  Ihttrimgaa  with  a  blank  fbr  the  cause  of 
sctioa,  is  amendable  after  verdict  BuUoek  v. 
PsnMt,  2  Salk.  454  2  Ld.  Raym.  1143. 

3.  Want  of  diatringas  is  aided  by  verdict, 
aa  in  disCriagas  not.     Ibid. 

4  IKsCriB^as  most  be  tested  on  the  ver^ 
(^  the  eea.  /a.  was  returnable ;  otherwise  it 
is  a  discoDlinuanoe,  and  not  amendable.  The 
Qaeeit  v.  IWc&ia,  1  Salk.  51.  2  Ld.  Raym. 
1061. 

5.  If  the  sheriff^s  name  be  upon  the  venire, 
the  «nia>iaa  of  it  npon  the  dittringae  is 
amendable.    Ckureker  v.   Wright,  Cro.  Jac 

4a 

6.  A  dSsfriagfos  was  allowed  to  be  amended 
where  the  word  **  eheriff"  was  omitted. 
PlObipt  ▼.  SstilA,  Com.  284 

(k)  Error,  writ  of. 

1.  A  writ  of  error  was  formerly  held  not  to 
be  iBendafale  in  any  case,  because  it  was  to 
leveEse  and  not  to  affirm  a  judgment  WeUker 
T.atibe,Carth.367. 

2.  laa  writ  of  error,  if  all  the  parties  to  the 
fint  judgment  did  not  join,  it  was  held  not  to 
be  aoKoded  by  adding  Uiem.  Walker  v.  Sloe- 
be,  5  Mod.  69.    2  Ld.  Raym.  1532. 

3.  So,  where  it  was  returnable  before  judg. 
meat  fiven.  Wright  v.  Canning,  11  Mod. 
4142  Str.  807.  S.C. 

4  Or  tested  previously  to  the  cause  of  ac- 
tkHL    Graham  ▼.  Leaeh,  11  Mod.  308. 

5.  Afler  ts  naUo  eat  erratum  pleaded,  gene- 
ral emrs  cannot  be  amended.  JBamsMy  v. 
Shriatftaa,  8  Mod.  304, 305. 

6.  Varianoe  between  a  writ  of  error  and  the 
reeord  was  refbaed  to  be  amended,  though  the 
emiitor*8  note  was  right  Thompoon  v.  Crock- 
cr,lSaIk.49. 

7.  But  it  was  held  that  the  misprision  of  the 
derk  in  making  oat  a  writ  of  error  might  be 
anKoded.    JE£n<*s  case  6  Mod.  138. 

&  So,  where  debt  was  braiwht  upon  a  iudg- 
obtained  in  the  reign  of  a  former  long. 
Vol.  I.  6 


and  writ  of  error  allowed,  which  was 
loqueUg  qutefuit  in  curia  *nootra  in.  [    *57    ] 
stead  of  nttper  domini  regie,  it  was 
amended.    Dighton  v.  GranvU,  4  Mod.  247. 

9.  And  now  the  court  may  ex  officio  amend 
a  writ  of  error  by  virtue  of  the  5  G.  4  c  13. 
Gardner  v.  Merrett,  2  Stra.  902.  2  Raym. 
1587.    Rex  v.  WUlianu,  Keny.  470. 

10.  So,  where  error  was  brought  by  two  de. 
fendants  where  there  were  eleven  others,  the 
writ  was  held  to  be  amendable  by  that  act 
Lady  Case  y.  TUle,  1  Stra.  683. 

11.  A  writ  of  error  roav  be  amended  in  the 
style  of  the  court  to  which  it  is  directed.  CoU 
line  v.  Muxworihy,  C.  T.  Hardw.  194 

12.  Amendment  of  writ  of  error  was  al- 
lowed by  etriking  out  plaintiff,  by  the  5.  G  4 
The  Sword  Blade  Company  v.  Dempeey,  2  Str. 
892. 

13.  But  where  the  writ  was  returnable  be. 
fore  any  judgment  given,  it  was  held  to  be 
such  a  fault  as  was  not  amendable  by  that 
statute.  Wright  v.  Canning,  2  Str.  807.  Bar- 
nard.  62.    2  Ld.  Raym.  1531. 

14  A  defective  writ  of  error  cannot  be 
amended  on  the  motion  of  the  defendant  in 
error,  but  only  of  the  plaintiff.  Walker  v. 
Slackoe,  5  Mod.  69. 

15.  Afler  error  in  the  Exchequer  Chamber, 
the  transcript  may  be  brought  back  and 
amended  in  K.  B.  by  the  original  record.  iZiit- 
ter  V.  Redetone,  2  Stra.  837. 

16.  A  writ  of  error  may  be  amended  with- 
out  costs.  Sir  J.  F.  AcUtnd  v.  Ma9on,U  Stra. 
863.    lb.  902.  S.  P. 

(I)  Extent, 
The  teste  of  an  extent  may  be  amended. 
Rex  V.  Powell,  Bunb.  83. 

(m)  Fieri  facioi, 

1.  Kfi,Ja,  may  be  amended  by  adding  the 
teste.     Wright  v.  Macerry,  Say.  12. 

2.  A  fi*  fa,  bearing  teste  on  a  day  out  of 
term  cannot  be  amended.  Juxon  v»  Naylor, 
Com.  60.  12  Mod.  247.  S.  C. 

(n)  Fine.    [See  also  Recovery,  pott,  p.  63.]    * 

1.  Where  the  writ  of  covenant  on  which  a 
fine  was  Icried  was  dede  meipoo  instead  of 
teHe  meipto,  it  was  amended.  Aldham  ▼. 
£oAttn,5Ca43b. 

2.  A  fine  may  be  amended  (bv  the  deed  of 
U8es)"by  adding  a  vilL  CroghiU  v.  Pattinson, 
Barnes  Supp.  4 

3.  Where  a  mistake  was  made  in  the  third 
procUmation  on  the  foot  of  the  fine  of  the  year 
m  which  it  was  made,  and  the  fourth  procla- 
mation was  left  out,  and  it  appeared  that  the 
proclamation  upon  the  record  remaining  with 
the  chirographer,  and  in  the  book  of  the  chi- 
rographer,  were  properly  made,  the  court  or- 
dered  the  error  in  the  proclamations  to  be 
amended.    Pettue  v.  Godealve,  13  Co.  54 

4.  Fines  may  be  amended  in  form  after 
error  brought  f'oreter  v.  PoUington,  1  Barnes, 
146. 

5.  A  fine  was  levied  of  a  manor  and  other 
lands,  and  tho  king's  fine  was  40t.,  which  was 
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paid,  bnt  in  entering  it  the  manor  was  omit- 
ted, and  upon  error  brought  the  entry  was 
amended.    Aldftam  v.  Bohun,  5  Co.  43  b. 

6.  Pending  a  writ  of  error,  the  entry  of  the 
year  of  the  Icing  has  been  amended.    lb. 

7.  Also  the  concord  has  been  amended 
pending  a  writ  of  error.    lb.         ^ 

8.  The  proclamations  of  a  fine  have  been 
allowed  to  be  amended  after  error  brought  and 
assigned.    lb. 

9.  Proclamations  indorsed  on  the  foot  of  the 
fine  have  been  amended  according  to  the  pro- 
clamations on  the  note  of  the  fine  remaining 
with  the  chirographer.    lb. 

10.  So  the  records  have  been  amended  in 
the  name  of  the  county.    lb. 

11.  And  the  writ  of  covenant  note  and  foot 
have  been  amended  in  the  name  of  the  town. 
lb. 

12.  A  writ  of  covenant  on  which  a  fine  was 
levied,  bear  in  sr  date  afler  the  return,  was  held 
not  amendable,  as  being  an  original  writ 
Gage  V.  Toper f  Moore,  571.  Jenk.  258.  Noy, 
171.  In  5  Co.  45  a.  S.  C,  the  point  is  reportod 
eorUra. 

13.  Writ  of  covenant  was  brought  against 
more  than  acknowledged ;  it  was  refused  to  be 
amended.    Anon,  1  BrownL  29. 

14.  A  record  of  a  fine  remaining  with  the 
ctistof  brevium  was  amended  so  as  to  agree 
with  the  record  made  and  remaining  with  the 

chirographers.    Anon.  3  I^n.  183. 
[  *58   ]        (o)  HabeoB  Corpus. 

1.  If  a  name  be  mistaken  in  a  luib. 
eorp.jur.,  as  Henry  instead  of  William,  it  may 
be  amended  after  verdict  Smith  v.  Wade, 
Cro.  Car.  32. 

2.  The  Juibeas  corpus  was  returned  without 
the  surname  of  the  sheriff,  and  after  verdict  it 
was  amended.    Anon.  Hob.  113. 

3.  A  habeas  corpora  juratorum^  or  jurata, 
may  be  amended  in  the  return  after  trial. 
Waldo  V.  Harrison,  1  Barnes,  7,  8. 

4.  The  entry  of  a  writ  of  habeas  corpus  may 
be  amfinded.    Stone  v.  Overton^  2  Barnes,  8. 

(p)  Indictment. 

1.  The  caption  of  an  indictment  can  be 
•mended  the  same  term  in  which  it  is  certi- 
fied. Faulkner's  case,  1  Saund.  2&  1  Sid. 
175.    Comb.  70. 

2.  An  indictment  returned  to  K.  B.  may  be 
amended  afler  the  term  in  which  it  is  certi- 
fied. I  Saund.  249  a.  ef  seq.  Contra  1  Keb. 
45.  pi.  20. 

3.  An  indictment  was  amended  afler  it  was 
in  parchment    Rex  v.  Knowles,  12  Mod.  39. 

4.  On  an  indictment  for  a  nuisance,  a  ver- 
dict without  issue  joined  may  be  amended. 
Harrises  case,  Cro.  Jac.  502. 

5.  An  amendment  cannot  be  in  B.  R.  of  an 
indictment  at  sessions  in  Middlesex  on  certio- 
rari, but  it  may  be  quashed.   2  Keb.  476.  pL  5. 

(q)  Inferior  courts,  proceedings  in. 
1.  An  inferior  court  ma^  amend  errors  in 
&ct  in  the  record  by  the  minute-book.    Oaw- 
dy  ▼.  Pickersdale,  6  Mod.  165.     '  ] 


2.  On  a  writ  of  error  on  a  judgment  from 
Wales,  a  certiorari  to  inform  the  twurt  may 
issue,  although  the  record  has  been  before 
amended.    Lewis  v.  Jones,  6  Mod.  138. 

3.  The  sUtute  8  Hen.  6.  c.  12.  does  not  ex- 
tend to  amend  proceedings  in  inforior  courts. 
Morse  v.  James,  7  Mod.  245.  WiUes,  125. 
S.C. 

4.  Some  of  the  statutes  of  amendment  are 
confined  to  the  superior  courts,  and  some  ex- 
tend to  all  courts  of  record.    lb. 

5.  Errors  in  pleadings  in  inferior  coartsare 
helped  by  21  Jac.  1.  c.  13.  for  the  statutes  of 
jeofails  extend  to  them.  Cole  v.  Green^  2 
Saund.  257.    1  Show.  320.    Comb.  260. 

6.  The  record  of  an  inferior  court  is  not 
amendable  by  a  draft  of  counsel.  Leruyer's 
case,  7  Mod.  lOa 

(r)  Information. 

1.  The  court  will  grant  leave  to  amend  an 
information  q^o  warranto,  if  it  will  not  tend 
to  delay  the  triaL  Rex  v.  EUam,  7  Mod. 
220. 

2.  So  an  information  for  perjury  was  amend- 
ed.   Rex  V.  Goffe,  1  Lev.  189. 

3.  For  a  riot    Rex  v.  HacknaU,  Comb.  73. 

4.  The  court  refused  upon  motion  to  quash 
an  information  which  had  been  exhibitcKd  by 
rule  of  court,  saying  that  such  informations 
were  amendable.  f%e  King  v.  Nixon^  1  Stra. 
185. 

5.  Counts  may  be  struck  out  of  an  informa- 
tion, but  not  of  an  indictment  Rex  v.  Pew- 
terus,  C.  T.  Hard.  203. 

6.  An  information  can  be  amended  in  a 
point  to  which  the  defendant  has  excepted  by 
a  plea  in  abatement  The  Queen  v.  Stedman, 
2  Raym.  1307.  Rex  v.  Seaward,  2  Raym. 
1472.  S.  P.  2  Stra.  739, 

7.  An  information  may  be  amended  after 
plea  pleaded.    The  King  v.  Harris,  1  Salk.  47. 

8.  So,  on  information  in  the  natnreof  aftto 
warranto  was  amended  on  motion  after  de- 
murrer, and  on  affidavit  of  the  mistake.  The 
King  V.  EUames,  2  Str.  976. 

9.  An  information  was  amended  without 
costs  after  issue  joined.  Rex  v.  Charleswsrth, 
2  Str.  871.    Anon.  1  Salk.  50.  S.  P. 

10.  Amendments  may  be  after  demurrer 
offered  by  the  king  in  a  quo  warranto  before 
joining,  but  not  nner.  Rex  v.  Triniiy-kouse, 
1  Keb.  137.  pL  68.  1  Sid.  54.  S.  C. 

11.  An  information  of  perjury  was  held  not 
amendable  after  plea.    Anon.  Comb.  45. 

12.  So,  an  amendment  of  an  information  on 
the  statute  of  usury  was  refused,  because  it 
was  a  popular  action.    Reg.  v.  Norton,  Fort 

13.  An  information  was  laid  for  an  assault 
in  Middlesex,  and  the  Court  refused  to  amend 
it  by  laying  it  in  London.  I%e  King  v.  CUn- 
don,  2  kr,  911. 

*(s)  Inquiry,  writ  of,      [  *59  ] 
1.  A  writ  of  inquiry  may  be  amend- 
ed. Hughes  ▼.  Aharex,  8  Str.  664. 
9.  Though  afbr  error  bioagfat.    Lsibmii  v. 
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(w)  Judgment; — 
1.  When  amendable* 

1.  Anendmenta  are  always  made  to  rap- 
port JQ4^ents,  and  not  to  set  tbem  aside. 
Walker  r.  Stackoe,  5  Mod.  69. 

Z  Ailer  error  brought,  a  judj^meut  may  be 
unended  is  long  as  diminution  can  be  aueg* 
ed,  or  certiorari  awarded.  Anon,  W.  Ja  9. 
IhlUrtden  Y.Skildrey,  2  Stra.  1182. 

3.  A  mistake  of  the  clerk  in  not  entering  a 
jodgnient  according  to  the  verdict,  may  be 
UDoufed.  Anon.  W.  Jo.  9. 

i  The  CSiristian  name  of  plaintiff  mistaken 


RmddUttmey  Cra  EL  677.     Prac.  Ga.  K.  B. 
13,14. 

3.  Where  the  writ  of  inqniry  was  against 
two  defendants,  and  the  declaration  against 
three,  the  court  refused  to  act  aside  the  writ 
for  irregularity,  but  allowed  the  party  to 
amend  on  psyment  of  costs,  and  the  record  of 
the  judgment  by  default  waa  held  a  warrant 
to  amend  by.  Conden  t.  Coulter^  C.  T.  Hardw. 
314. 

4.  Writ  of  inquiry  was  amended  by  strik- 
ing cot  a  defendant's  name.  Ingham  v.  Ckea- 
isl2,3Barne9,ll. 

5.  A  writ  of  inquiry  rarying  in  the  return 
from  the  award  upon  the  roll  was  amended 
and  made  agreeable  to  the  rolL  WooUey  v. 
Mooi2«y,  Moore,  711.  Ridway  v.  Poole,  Andr. 
362.  &  P. 

6.  A  writ  of  inqniry  amended  by  striking 
out  the  words  ^'by  occasion  aforesaid,**  and 
insertiag  *i  by  reason  of  not  performing  the 
andertuongs  above  mentioned.**  Anon,  Andr. 
77. 

7.  Tbe  omission  of  the  words  **  upon  the 
oath  of  twelve  rood  and  lawful  men,**  in  en- 
terii^  a  writ  oi  inquiry  on  the  rdl,  is  amend- 
•Ue  after  judgment  on  demurrer,  and  without 
payment  of  costs.  Anon.  3  Mod.  113. 

8.  An  amendment  ofa^ufringoff  by  adding 
a  teste  was  permitted.  Wood  v.  Ld,  Biron^ 
Say.  €3. 

(t)  Inquisition, 

1.  Amoidment  of  a  coroner's  inquisition 
may  be  made  in  afl  points  except  the  finding 
ofthejui^.  ISaund.250d.  356.  , 

2.  Kit  It  is  said  to  be  confined  to  matters  of 
form.  Rex  v.  SSiiepherd,  11  Mod.  271.  JQng  v. 
Jl!ctA«rss2,3Mod8]. 

3.  llie  caption  of  an  inquisition  was  held 
not  imendable ;  contra  of  indictmente.  Rex  v. 
Brsadm,  Comb.  70. 

(u)  hfttrrogatoriea. 
1.  Interrogatories  may  be  amended  in  the 
title.  Eex  v.  Bartop,  1  Barnes,  16. 

3.  An  examination  on  interrogatories  was 
•mended  by  a  reexamination.    &. 
(v)  Ittue. 

1.  An  immaterial  issue  cannot  be  amended. 
Jnei  T.  Bodinner,  Carth.  371. 

2.  The  title  of  an  issue  was  amended  by 
inserting  the  w<Mrd  **  George.**  Beaumond  v. 
fihurt,  3  Barnes,  15. 


in  the  entry  of  the  judgment  was  amended. 
Joyrter  v.  OgneU,  Moore,  698. 

5.  Judgipent  amended  by  striking  out  at' 
taeh*fuit,  and*  inserting  oum'fuit,  Kayner  v. 
Arnold,  Ca.  Prac  C.  P.  9. 

6.  The  judgment  was,  that  the  plaintiff 
**  ehould  recover,**  instead  of  **do  recover  ;** 
and  afler  error  the  court  amended  it  as  the 
misprision  of  the  clerk.  Blake  v.  Birming^ 
ham,  Str.  113^. 

7.  So  **  shall  recover,**  was  amended  to  **  do 
recover.**  :&ieery.  TftomMon,3  Str.  1156. 

8.  Judgment  amended  by  inserting  **do 
recover,**  instead  of**  ought  to  recover.*  War- 
ing  V.  Bletchinffton,  7  Mod.  291. 

9.  Judgment  against  husband  and  wife, 
and  the  wife  only  amerced ;  it  was  amended 
as  an  error  of  the  clerk  according  to  the  pro- 
thonotary*s  book.  Skai/es  v.  Ndoon,  Moore, 
869. 

10.  In  an  notion  on  the  case  fbr  words 
against  husband  and  wife,  judgment  was,  that 
the  husband  oply  shall  be  tn  miaerieordiaf  and 
nothing  said  of  the  wife,  yet  amended.  EUi' 
9on  V.  Elliion,  T.  Raym.  39. 

11.  Judgment  fyr  the  demandant  in  dower 
was  allowed  to  be  amended  after  error 
brought,  by  striking  out  one  of  two  amercia- 
ments inserted  therein.  Bern  v.  Bern,  Ca. 
temp.  Hardw.  72. 

12.  Judgment  in  a  quare  impedit 

*was  amended.    Archop,  of  Canter-  [    *60    ] 
bury  V. ,  Comb.  64. 

13.  A  mistake  in  the  judgment  itself^  as 


where  it  was  quod  prad,  T.  instead  of  pr«d.  A. 
recuperet,  Slc.  is  amendable.  Cradoek  v.  Rad- 
ford, 4  Mod.  371. 

14.  An  amendment  may  be  made  in  the 
entry  of  a  judfifment  where  it  is  the  act  of  the 
court,  but  not  m  another  term.  Wenfioor<A  ▼. 
Stafford,  5  Mod.  14a 

15.  A  judgment  entered  with  blanka.is 
amendable  within  a  year,  iinon.  Comb.  71. 

16.  Where  the  plaintiff  was  entered  to  be 
in  mieerieordia,  instead  of  the  defendant,  the 
mistake  was  amended.  Beecher^s  ca$e,  Comb. 
300. 

17.  In  ejectment  by  J.  W.  against  T.  W. 
the  judgment  quod  prod,  T.  recuperet,  where 
it  ought  to  have  been  J.,  was  amended.  EUi* 
Mon  V.  Ellieon,  T.  Raym.  39. 

16.  Where  the  ejectment  was  of  ten  acres 
of  land,  and  five  acres  of  pasture,  and  in  the 
judgment  the  ten  acres  of  land  were  omitted. 
It  was  amended.  EUieon  v.  EUiton,  T.  Raym. 
39. 

19.  The  sum  mentioned  in  a  judgment  was 
ordered  to  be  amended  upon  the  misti&e  of 
the  clerk.  Benton  v.  Aymea,  1  Bulst  217. 
PracCa.K.B.  17.S.C. 

20.  Judgment  against  a  corporation  omit- 
ting part  of  the  corporate  name,  may  be 
amended  by  the  docket-roll.  Rex  v.  Sir  J 
Dryden,  Cro.  Cfcr.  574. 

21.  In  debt  upon  the  stet  2  E.  6.  fbr  tithes, 
and  nonsuit,  in  the  judgment  «*  quod  defendeno 
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cot  atfu  ifte**  wu  omitted,  incl  it  was  allowed 
to  be  amended.  EUison  v.  EUimm^  T.  Raym. 
39. 

32.  In  debt  against  an  attorney  by  bill,  a 
judgrment  quod  auerena  nil  capiat  per  6reoe, 
instead  of  per  btUam,  may  be  amended.  Rey 
mond  V.  Burbedg^  Cro.  Car.  580. 

33.  Judgments  are  amendable  under  stat 
16  and  17  Car.  3.  as  to  omissions  and  defects, 
8ic  which  do  not  go  to  the  right  of  the  action; 
siach  as  ideo  concesBum,  instead  of  eontidera- 
tum;  mitericordiaf  instead  of  capiatur;  and 
the  like.  3  Saund.  Rep.  46  6. 

34.  Mitericordia  instead  of  capiatur,  is 
amendable  alter  verdict  Chettle  v.  Lees^  4 
Mod.  6. 

3.  When  not 

1.  A  name  mistaken  in  the  entry  of  a  judg- 
ment was  held  not  to  be  amendable.  Vaughan 
V.  Ld,  Burgh,  Moore,  5. 

3.  A  joint  judgment  against  a  bail,  upon 
several  Kirefaciases,  is  erroneous ;  and  after 
the  term  in  which  it  is  entered  is  not  amend- 
able.    ViUars  v.  Parry,  1  Raym.  163.  547. 

3.  It  could  not  at  common  law  be  of  a  mi- 
serieordia  mistaken  for  a  capiatur.  1  Keb. 
145.  pi.  83.  and  776.  pi.  14 

4.  In  debt  upon  bond  against  an  executor, 
the  defendant  pleaded  non  est  factum  testato- 
rig,  and  found  for  the  plainitffr  and  judgment 
^uod  defendena  caj^tur,  where  it  ought  to  be 
tn  misericordia;  it  was  moved  to  have  it 
amended,  but  it  was  held  it  could  not  be 
amended  in  another  term.  ElUaon  v.  EUiwn, 
T.  Raym.  38,  39. 

5.  There  can  be  no  amendment  of  a  judg- 
ment in  criminal  matters.  Rex  v.  Walcot, 
Comb.  369.  4  Mod.  396.  S.  C. 

6.  The  defendants  named  in  a  judginent  on 
a  warrant  of  attorney  not  amendable  if  wrong, 
ly  inserted.  Sale  v.  Crompton,  1  WUs.  61.  3 
Stra.  1309. 

7.  Words,  which  make  a  sentence  in  the 
judgment  vicious,  are  not  amendable.  Anon, 
Cra  Jac.  53.  Prac  Ca.  K.  B,  14.  S.  C. 

8.  It  was  once  held  that  a  judgment,  (be- 
ing the  act  of  the  court,)  was  not  amendable 
in  any  case.  Shaming  v.  SkoutweU,  Cro.  £1. 
609. 

9.  Where  a  blank  was  lefl  in  the  judgment 
for  the  som,  the  court  would  not  give  leave  to 
fill  it  up.  WerUtDorth  v.  Ld.  Stafford,  1  Ld. 
Raym.  68.  Prac.  Ca.  K.  B.  33.  S.  C;  but  see 
Benton  v.  Aymee,  1  Bulst  317.  Bupra,  pi. 
19. 

10.  A  judgment  of  twelve  years*  standing 

was  refused  to  be  amended.  Harris  v. , 

Sty.  4il.  Prac.  Ca.  K.  B.  19.  a  C. 

11.  If  judgment  be  entered  on  a  warrant  of 
attorney,  and  a  blank  left  to  insert  the  quan- 
tum of  damages,  the  court  will  not  suffer  the 
judgment  to  be  amended  afler  a  lapse  of 
nineteen  years.  Wentworth  v.  Stafford,  5  Mod. 
71. 

13.  Where  the  verdict  and  judgment  are 
ior  more  damages  than  plaintiff  oounte  for, 


the  judgment  is  not  amendable  in   a. 
quent  t^m.  Ray  v.  lAster,  Andr.  387. 
(z)  JKancbEinus. 

A  mandamus  may  be  amended 
before  *Uie  return  is  made.    Rex  v.  [     *61    ] 
Ciitheroe,  6  Mod.  138. 

(y)Piea;— 
1.  When  amendable. 

1.  In  an  action  of  assault  battery  Tiroiiziding 
and  false  imprisonment,  the  plea  **  as  to  the 
wounding  not  guilty,"  was  allowed  to  be  in- 
serted af&r  the  parties  had  joined  in  demurrer. 
Anon.  3  Mod.  169. 

3.  Amendment  of  plea,  by  addin?  t^^o  new 
ones  to  those  already  pleaded  by  leave,  was 
denied,  the  question  being  matter  of  title,  and 
the  cause  to  be  tried  at  the  sittings  afler  term. 
Biudwick  V.  Osborne,  3  Barnes,  18. 

3.  A  plea  to  an  indictment  for  morder  may 
be  amended  afier  replication  and  before  eutrj 
upon  the  roll.  The  King  v.  KnowUs^  1  Salk. 
47.  1  Ld.  Raym.  10. 

4.  A  plea  was  amended  so  as  to  state  facts 
necessary  to  bring  the  construction  of  an  act 
of  parliament  and  the  true  merits  of  the  case 
before  the  court,  afler  demurrer  to  the  plea, 
joinder  and  argument,  and  farther  day  ap- 
pointed, on  payment  of  costs,  6lc.  Lacy  v. 
^arry,  3  Barnes,  30. 

5.  Plea  amended  by  leaving  out  a  special 
imparlance,  and  pleading  a  tender  as  of  last 
term,  declaration  havine  been  delivered  the 
last  minute.    Murry  v.  Sowen,  3  Barnes,  31. 

0.  A  plea  may  be  amended  after  replication. 
Strober  v.  Heber,  Andr.  381. 

7.  A  plea  by  an  executor  was  amended,  by 
adding  a  prqfert  of  the  letters  testamentary, 
afler  joinder  in  demurrer,  and  the  cause  put 
in  the  paper.    Carpenter  v.  Davis,  Andr.  305. 

8.  Plea  amended  after  execution  of  a  writ 
of  inquiry,  on  payment  of  costs,  and  bringing 
into  court  the  damages  found  by  the  inquisi- 
tion.   Broadbent  v.  WHkee,  3  Barnes,  9, 10. 

9.  The  defendant  in  quo  voarranto  can 
amend  his  plea  before  demurrer.  AUomey- 
general  v.  Trinity -house,  1  Sid.  54. 

10.  In  quo  warranto  for  acting  as  bailiff, 
&.C.  a  plea  was  amended  in  stating  the  consti- 
tution of  the  corporation,  after  issue  joined, 
and  going  down  to  triaL  The  King  ▼.  Am' 
strong,  Ajidt.  110. 

11.  So,  a  defendant  may  amend  a  plea  to  a 
sci.  fa.  on  a  recognizance  to  keep  the  peace. 
The  Kingy.  Betts,  1  Str.  686. 

3.  When  not 

1.  A  plea  in  abatement  is  not  amendable. 
Dockeray  v.  Lawrence,  Ca.  Prac.  C.  P.  29. 

3.  An  appellee  moved  to  amend  his  plea,  bat 
it  was  not  granted,  for  no  statute  extends  to 
amendments  in  such  cases.  HoyU  v.  PUt,  4 
Mod.  158. 

3.  Amendment  cannot  be  of  a  plea  to  the 
jurisdiction.    3  Keb.  70.  pi  46. 

4.  Where  a  fault  in  the  plea  is  shown  for 
cause  of  demurrer,  it  cannot  be  amended. 
Hughes  V.  PhiUips,  Yelv.  3a 
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5.  If  a  T«Leaae  ht  pleaded,  bat  no  yenoe 
Uid,  it  cannot  be  amended  afler  demnrrer  and 
joinder  entered  oa  the  rolL     Anon»  6  Mod.  84. 

6.  A  plea  was  refused  to  be  amended,  though 
the  applicalioo  was  before  argument;  defend- 
ant having  hhewiae  pleaded  another  plea,  m 
which  iaeoe  waajoined,  trial  had,  and  verdict 
for  plaintiff  Thandey  v.  Hughett  Barnes 
8app.5. 

7.  Where  plaintiff  has  lost  a  trial,  defendant 
will  not  be  permitted  to  amend  his  plea.  Jor- 
dra  V.  TuMs^  Ca.  temp.  Hardw.  171. 

(z)  Pottta. 

1.  The  poaUa  may  be  amended  by  the 
Judge**  notes.  Nnoumb  v.  Green^  1  WUs.  33. 
2  Stra.  1197. 

2.  A  poatea  was  ordered  to  be  amended  by 
the  aaaociate  in  court,  plaintiff  paying  defend- 
ant the  costs  of  the  two  applications,  and  de- 
fendant having  four  days  after  amendment  to 
move  in  axzcat  of  judgment  Hankey  v.  Smitk, 
2Banies,354. 

3.  If  a  juror  is  rightly  named  in  the  venire 
fatiu  and  in  the  dutress,  but  in  the  panel  at 
ain  ffimB  and  in  the  pottea  his  surname  is 
mistaken,  if  on  examination  it  appears  that  he 
is  wen  named  in  the  venire  faciaa,  and  also 
that  he  is  the  same  man  who  was  returned  and 
iwom,  the  posiea  shall  be  amended.  Cminteat 
•fRuilan^e  case,  5  Ca  42  a. 

4.  A  verdict  was  found  for  the  plaintiff  as  to 
one  defendant,  but  the  other  defendant  was  ac 
quitted ;  by  mistake  of  the  associate,  the  ver- 
diet  was  entered  against  both,  and  the  return 
of  the  /PSftos  was  allowed  to  be  amended. 
WaUaau  f.  Jones,  1  Barnes,  9. 

5.  Poetea  for  the  plaintiff  variant  from  the 
note  of  distress  indorsed  is  amendable.  Joiner 

V.  Ognel^  Moore,  698. 
[  HZ  ]     '(aa)  Qttsre  impedii. 

1.  A  9uare  tmpedtt  may  be  amend- 
ed  where  the  abatement  of  it  ivould  cause  a 
defect  of  justice.  Rookeaby^e  case,  Croke  £U. 
119. 

3.  If  a  quare  impedit  be  brought  by  a  per- 
■QO  u  executor,  who  is  not  so,  the  court  will 
not,  on  his  taking  out  administration,  allow 
tlw  record  to  be  amended  after  six  months 
bare  expired  from  the  time  the  writ  issued. 
CniMlge  UmverMity  v.  Jjtmb,  7  Mod.  256. 
(bb)  Keeord:— 
1.  When  amendable. 

1*  The  court  can  amend  a  record,  and  make 
t  special  entry  upon  it  Whiteing  v.  Abbing- 
••*t  *  Kot  oU. 

1  A  record  can  be  amended  for  a  fault  of 
tbe  derk.    Anon.  I  Ro.  272. 

3.  It  can  always  be  amended  the  same  term. 
Broekt  r.  Hall,  2  Ro.  76. 

4  The  act  of  the  court  upon  record  may  be 
■Itered  the  same  term,  but  of  the  party  not. 
T^imer  v.  Bamaby,  Salk.  566, 567. 

•>•  A  record  removed  from  the  K.  B.  into  the 
Exchequer,  can  be  amended  there  after  error 
tilowed.  Maeon  v.  Ld.  Denny,  2  Ro.  253. 
Poph.  102.  Jo.  9. 


6.  A  record  may  be  amended  after  error 
oMtigned.  Foster  v.  Thylor,  Lat  162.  Cro. 
Jac  444.  628.  S.  P. 

7.  If  the  record  of  the  issue  and  pleading  be 
filed  of  a  wrong  term  by  mistake,  the  court 
will  order  it  to  be  rectified.  Rex  v.  Warden 
of  the  Fleet,  a  Mod.  18. 

8.  So  if  venires  are  put  to  wrong  records, 
they  may  be  rectified.    6  Mod.  18. 

9.  June  for  July  in  the  record  was  ordered 
to  be  amended.  Place  v.  Twiford,  2  Keb.  120. 
Prac.Ca.K.  B.20.S.  C. 

10.  The  record  of  nist  prius  may  be  amend' 
ed  by  the  roll:  but  the  distringas  must  be 
right  Martin  v.  Monke,  5  Mod.  2 12.  Hall  v. 
Breedon,  I  Barnes,  5. 

11.  In  an  action  of  assumpsit  the  record 
was  of  Pasch.  11.  W.  and  it  appeared  by  the 
defendant's  plea,  that  there  was  an  imparUnce 
to  Oct  HilL  before;  and  it  did  not  appear  that 
there  was  any  continuance  from  that  term  to 
the  said  East.  T.;  but  the  declaration  being  of 
Mich.  T.  before,  leave  was  given  to  amend  the 
record,  and  make  it  agree  with  the  facts  of  the 
case.    Pearson  v.  Huhe,  Lutw.  1640. 

12.  An  amendment  of  tlie  transcript  of  a 
record  of  an  inferior  court  was  permitted. 
Daubuz  V.  Pender,  Say.  59.  Read  v.  Ckam- 
ley,  lb. 

13.  The  record  of  ntst  prius  may  be  amend- 
ed by  the  original  record.  Wotton  v.  Cooke,  3 
Dy.  260.  pi.  24. 

14.  A  new  record  of  ntst  prius  was  ordered 
to  be  made  out,  and  returned  by  the  associate, 
agreeably  to  his  minutes  taken  at  the  trial, 
the  old  one  being  lost  Stone  v.  OverUnij  2 
Barnes,  9. 

15.  An  entry  on  record  may  be  amended 
by  the  writ  of  set. /a.  and  certiorari  afler  issue 
joined,  on  payment  of  costs.  Hampson  v. 
Chamberlain,  1  Barnes,  3. 

16.  The  record  of  a  judgment  may  be 
amended  by  Uic  judgment  paper.  Parsons  v. 
GiU,  2  Raym.  895.  Salk.  50. 

17.  Though  error  is  brought,  the  record  may 
be  amended  by  the  verdict  Smith  v.  Fuller, 
2  Str.  786. 

18.  A  mistake  of  the  plaintiff's  name  instead 
of  the  defendant's,  is  amendable  afler  verdict 
without  defence.    Abrabat  v.  Sunn,  Com.  250. 

19.  Viscomiti  Land,  prcccipimus  tibi,  instead 
of  vtcecomi<i^uj  Land.  pr€Kipimus  vobis,  was 
holden  amendable  ailcr  verdict.  Anon,  Com. 
580. 

20.  On  nil  debet  pleaded,  if  the  entry  is  et 
prtedictus  defendens  similiter,  instead  of  pra- 
dietus  querens,  it  may  be  amended.     Vita  v. 
Vita,  Cro.  El.  435. 

21.  A  mistake  in  the  record  of  the  Christian 
name  of  the  petitioner  for  that  of  the  defend- 
ant, may  be  amended  after  the  record  is  re- 
moved and  errors  assigned.  Leesor  v.  West, 
Cro.  Jac.  444. 

22.  An  amendment,  by  striking  out  the 
similiter,  was  allowed,  aAer  the  cause  was  in 
the  paper,  and  afler  demurrer  and  argument. 
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Stepketu   y.  The  ManueapUfr$  of  Hudton^  2 
Ld.  Raym.  1137. 

23.  The  imparlance  waB  amended  after  trial, 
upon  the  attorney's  oath.  Lee  v.  ArrotDomith, 
BrownL  53. 

24.  In  debt  on  the  2  Edw.  6.  c  13.  if  the 
whole  record  be  in  **  debt,**  and  the  jurata  in 
the  nut  priu$  record  "  in  trespass/*  the  mis- 
take may  be  amended  after  verdict  Le  Mar- 
chant  V.  Rawsony  Cro.  Car.  274. 

25.  Amendment  after  issue  joined 
[   *63    ]  in  assumpsit*  laid  to  testator,  amend, 
ed  to  execntors.   Exor^t.  of  D,  MatU 
hormigh  V.  Widmore,  2  Str.  890. 

26.  Where  the  words  ideo  consid.  ett  quod^ 
&c.  are  left  out  of  the  record,  the  record  may 
be  amended,  and  those  words  inserted.  Pool 
V.  LongueviU,  2  Saund.  289, 290. 

27.  A  misprision  in  the  niti  priiu  record 
may  be  amended  after  verdict  Bedel  v.  Sir 
Edw,  Wingfield,  Cro.  EI.  466. 

2  When  not 

1.  The  sUtute  21  Jac.  1.  c.  13.  which 
amends  records  after  verdict  for  error  in  mis- 
naming any  of  the  jurors,  Slc.  docs  not  extend 
to  amend  a  mistake  in  the  Christian  name. 
Downs  V,  WiMerJlood,  Cro.  Car.  202. 

2.  Amendment  of  a  record,  bv  striking  out 
the  entry  of  a  view,  was  denied,  there  being 
nothing  to  amend  by.  Cartwright  v.  Gardner, 
Ca.  Prac  C.  P.  131. 

3.  A  variance  between  the  record  of  niti 
priua  and  the  declaration,  ife  not  amendable 
after  verdict.    Anon.    Moore,  681.  pi.  935. 

4.  If  a  writ  of  error  be  brought  and  deliver- 
ed to  the  chief  justice  of  the  Common  Pleas, 
and  allowed  by  nim  under  his  hand,  the  record 
cannot  afterwards  be  amended.  Curtis^g 
case,  4  Leon.  51. 

5.  Want  of  gimiliter  is  not  aided  or  amend- 
able.    Cooper  V.  Spencer ,  Stra.  641. 

6.  Amendment  of  a  record  where  it  is  in  a 
material  part,  will  vitiate  the  whole  record. 
Read  v.  Palmer,  Alcyn,  70.  Sty.  106. 

7.  An  attachment  was  granted  against  an 
associate  for  amending  a  record  after  a  motion 
in  arrest  for  the  same  error.  Rex  v.  Coimn, 
8  Mod.  226. 

(cc)  Recovery. 

1.  A  mistake  of  the  rccoveree's  Christian 
name  in  tlie  warrant  of  attorney  to  suffer  a 
common  recovery,  is  amendable  after  error 
brought      Pinde  v.  Norton,  2  Dy.  105.  pi.  16. 

2.  A  recovery  was  amended  by  striking  out 
**  it  is  adjudged,**  and  inserting  "  it  is  consid- 
ered,** without  rule  to  show  cause.  King  v. 
Harrington,  2  Barnes,  19.  23. 

3.  The  deed  to  lead  the  uses  and  ihepr^Bcipe 
to  the  cursitor  are  the  things  to  amend  by.  2 
Saund.  Rep.  94  a. 

4.  A  recovery  was  amended  by  the  deed  of 
uses,  by  putting  the  name  of  a  viU  into  its  pro- 
per place.  Loggen  v.  PtUlen  and  wife,  2 
Barnes,  21. 

5.  A  parish  in  a  recovery  was  amended. 
Anon,    1  Ld.  Raym.  134. 


6.  A  mistake  in  a  reeovery,  wfaerebT  two  of 
the  vills  were  omitted,  was  allovrea  to  be 
amended  by  the  deed  which  had  the  nsca. 
Dean  v.  Coward,  Com.  386. 

•7.  A  common  recovery  waa  had  lor  the 
manor  of  Isfield,  but  the  record  was  Iffield; 
and  it  was  amended  by  deeds  aubsequent  re- 
citing the  recovery  by  the  name  of  Isfield. 
ChaUenor  v.  Cooke,  5  Co.  46  a. 

8.  Fresh  composition  should  be  made  at 
the  alienation-office  for  any  additional  nnmber 
of  acres  inserted.    2  Saund.  Rep.  94  a. 

9.  A  recovery  was  amended  in  the  prayer 
of  seisin,  and  the  return  of  the  writ  of  seisin 
ordered  to  be  perfected  by  the  derk  of  the  re- 
turn office.     WiUon  v.  East,  2  Barnes,  24^ 

10.  An  amendment  may  be  made  by  trans- 
posing the  names  of  demandant  and  tenant, 
pursuant  to  the  deed,  making  the  tenant  to 
ihe  praacipe.  Demandant  v.  AyUs,  Bbmes 
Supp.  3. 

11.  The  court  will  amend  a  recovery  where- 
ever  it  can  be  done  consistently  with  the  roles 
of  law.     Wynne  v.  Tftomeu,  WiUes,  565. 

12.  But  they  cannot  amend  the  teste  of  a 
writ  of  entry,  where  it  is  not  the  misprision  of 
the  clerk,  and  where  there  is  nothing  to  amend 
by.    lb.  567. 

13.  Length  of  time  is  no  answer  of  itself  to 
an  application  for  leave  to  amend.  2  Sannd. 
Rep.  94.  n.  (2.) 

14.  The  best  evidence  must  be  procured  to 
show  that  the  defect  sought  to  be  amended 
originated  in  mistake.    lb. 

(dd)  Replication, 

1 .  A  replication  to  a  special  plea  of  pUne 
administravit  was  refused  to  be  amended,  so 
as  to  have  made  quite  a  new  and  different  is- 
sue, after  motion  had  been  made  for  a  new 
trial.  Bank  of  England  y,  Morice,  W.  Kel. 
165.    2  Stra.  1002.  S.  C. 

2.  But  after  issue  joined  a  replica- 

tion*  may  be  withdrawn  and  amend-  [  64*  ] 
ed.     ThurvUle  v.  Penny,  Say.  1 72. 

3.  A  replication  was  amended  by  conclud- 
ing with  an  averment  instead  of  to  the  coun- 
try, on  payment  of  costs,  afler  judgment  for 
plaintiff  on  demurrer.  Sharp  v.  Starye^  1 
Barnes,  7. 

4.  On  an  information  an  amendment  may 
be  made  in  tlie  replication  after  the  jury  sworn. 
Rex  V,  Edwards,  Comb.  419. 

5.  After  issue  joined  and  the  cause  made  a 
remanet,  an  amendment  of  the  replication  was 
permitted.     Cope  v.  Marshall,  Say.  285. 

6.  So,  afler  a  demurrer  had  been  argued, 
and  the  matter  stood  for  the  consideration  of 
the  court,  leave  was  given  to  withdraw  the 
demurrer  and  reply.  Giddings  v.  Giddings, 
Say.  316. 

(ee)  Return  to  a  writ. 

1.  Defect  in  form,  or  an  averment  in  fact  in 
the  return  to  a  habeas  corpus,  may  be  amend- 
ed before  the  return  is  filed.  Anon.  1  Mod.  103. 

2.  So  a  return  te  a  habeas  corpus  was  allow- 
ed to  be  amended  and  made  special,  that  the 
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jHxty  narkt  B0t  Vmb  her  •etioo.      WaUim  ▼. 
Clarke,  Holt.  499. 

3.  See  another  instance  where  the  sheriff 
had  leave  given  him  to  amend  his  return  to  a 
kabea»  Mrpu,  Carie  and  Dennises  case,  1 
Leon.  145.  IVac.  Ca.  K.  B.  10,  11. 

4.  The  return  to  a  writ  of  inquirj  may  be 
amended.    IMgea  ▼.  Nicholas,  Com.  33,  34. 

5.  A  clerical  mistake  in  the  return  to  a 
maadamas  was  aUowed  to  be  amended  afler 
the  term  in  which  the  return  was  made.  Rex 
T.  Jltysr  0/  Ckieheater,  1  Show.  273. 

6.  An  amendment  may  be  made  after  a  writ 
of  error  aJiowed,  in  the  return  day  of  a  writ, 
by  making  it  **  on  the  morrow  of^**  instead  of 
*  next  after."     MaUt  v.  Stukely,  2  Show.  82. 

7.  So  also  the  omission  of  the  word  **  sher- 
i&**  has  been  amended,  after  error  allowed,  lb. 

8.  A  mistake  in  the  return  of  a  aci.fa,  can- 
Bot  be  amended.     Awn.  6  Mod.  86. 

(if)  RoU, 

1.  The  roll  may  be  amended  afler  the  re- 
eord  has  been  certified  by  writ  of  error. 
Starft  V.  NeUon^  1  BrownL  A  G.  16. 

2.  Continuance  on  the  roll  amended  afler 
jodraent  on  demurrer.  Cooper  r.  YoungeB 
fiU,lBame8,4. 

3.  The  omission  of  a  warrant  of  attorney 
may  be  antended  bv  entry  on  the  roll  afler 
error  Vrooght;  bat  the  attomies  forfeit  each 
101.  by  Stat,  la  EL  c.  14.  though  the  issue 
be  on  md  tiel  record,  so  not  to  be  tried  by  a 
iury,  for  it  is  still  an  issue.  Calverly  ▼.  Btese- 
ly.2Dy.180.pL48 

4.  Jodgmeot  roll  amended  by  striking  out 
"ought  to  reoorer,**  and  inserting  **  do  recov- 
er," afbr  error  broaght  and  in  nuUo  est  erra- 
tea  pleaded.  FooUr  ▼.  BlaehoeU,  1  Barnes,  11. 

5.  A  judgment  roll  was  amended  by  insert- 
JBg  at  die  top  of  it  '*  15  Martin."  to  prevent 
its  feiation  to  essoin-day  of  first  return,  after 
error  brought    Deacon  v.  Fiotan,  1  Barnes, 

6.  Jodgment  roll  refused  to  be  amended  in 
^  award  of  venire,  there  being  nothing  to 
aQend  by.    Cmrtwrighi  v.  Gardner,  1  Barnes, 

7.  When  the  day  of  nitipriut  was  afler  the 
day  in  bank,  it  was  held  not  amendable. 
cm  T.  Bkrvey,  Garth.  506. 

8.  In  ejectment  the  court  will  amend  the 
wn  frill*  roll  by  inserting  the  name  of  one  of 
•ereral  defendants.  TUe  v.  J^iee.  Worceeter, 
lURaym.94. 

9.  Where  the  dietringas  or  juraia  is  right, 
*nd  the  amendment  does  not  alter  the  point  in 
iasue,  the  niei  priui  roll  may  be  amended  by 
tbepkafolL  Child  y.  Harvey,  I  Salk.  ^  1 
Ld.Rajin.5n. 

10.  The  misprision  of  the  clerk  in  the  join- 
ing of  the  issue,  by  inserting  of  the  name  of 
J.  instead  of  T.,  though  it  run  through  the 
piea-roQ,  niei  priue  roll,  and  the  paper-roll, 
inay  be  amended.       Greenwood  v.  Pigrat, 

U.  The  roU  may  in  general  be  amended  if 


it  can  be  done  without  defacing  it  1  Keb.  22. 
p.  65&  101.  pi.  103.  35.  pL  51. 
(gg)  Sci,  fa, 

1.  Scire faeiae  upon  a  recognizance  for  lOOOL 
juxtaformam  recuperationie,  where  it 
should    have    been   reeogntitonw  *    [  *65  ] 
amended  afler  a  demurrer.  Ayree  v. 
Hunlingdon,  3  Mod.  251. 

2.  A  »ci,fa,  against  bail  cannot  be  amended, 
but  may  he  quashed.  Gary  v.  Jeffereon,  7 
Mod.  461.  2  Str.  1165.  &  C.  UUier  v.  Frott, 
1  Str.  401.  Bunb.  228. 

3.  But  a  ecu  fa.  and  all  proceedings  against 
bail  were  allowed  to  be  amended  b  v  the  record 
in  the  original  action.  Sweetlana  y.  Beexley, 
1  Barnes,  6. 

4.  A  eeire  faeiae  variant  from  the  judgment, 
is  not  amendable  afler  error  brought  and  nul 
tiel  record  pleaded,  the  writ  being  not  vicious 
in  Be,  Buckeom  v.  Ifo^ne,  1  Salk.  52.  2  Ld. 
Raym.  1057.  Vavaear  v.  BaUe,  I  Salk.  52. 
WiUiame  v.  HoeHne,  3  Salk.  32. 52.  6  Mod. 
263.  310. 

5.  Where  a  set.  fa,  euare  executionem  non 
commanded  the  sheriff  that  he  should  have 
there  the  writ,  and  the  names  of  those  by  toAot e 
oathehe  had  summoned  (whereas  the  summons 
was  not  on  oath),  the  court  refused  to  quash 
the  writ,  but  allowed  it  to  be  amended.  Medley 
V.  I^okee,  C.  Temp.  Hardw.  321. 

6.  So  a  aci,fa.  against  the  pledges  in  reple- 
vin  is  in  the  nature  of  a  declaration,  and 
amendable.  Wtiderv.B«ci/er,8Mod.313,3l4. 

(hh)  SeU^,  notice  of, 
A  notice  of  set-off  cannot  be  amended.  Reed 
V.  Blaneheti,  2  Barnes,  244. 1  Id.  208. 
(ii)   Venire  faeiae, 

1.  A  ventre  faeiae  leaving  out  "eice-eomtH,** 
may  be  amended  afler  verdict  Sloper  v.  Child, 
Cro.Car.595. 

2.  An  amendment  was  made  of  ajuryman*s 
name  from  Henry  to  Harry,  ex  i^pcio,  T%e 
King  V.  Roberto,  2  Stra.  1214. 

3.  If  the  sheriff  return  twenty-three  on  the 
venire,  and  twenty-four  on  the  habeas  eorpue, 
and  the  twenty-fourth,  (omitted  in  the  venire) 
appears  and  is  sworn,  the  error  afler  verdict 
is  amendable.  Le  Merchant  v.  jRawson,  Cra 
Car.  278. 

4.  An  error  in  the  return  of  the  venire  fa- 
eiae may  be  amended  afler  verdict,  if  properly 
awarded  on  the  roll.  Rogere  v.  Bird,  Cro.  £1. 
571. 

5.  In  trespass,  the  venire  facias  and  habeas 
corpus,  being  de  placUo  debiUe  for  trespass, 
they  were  afler  verdict  amended.  Harris  v. 
Ap  John,  Hob.  246. 

6.  The  return,  but  not  the  teste  of  the  venire 
facias,  may  be  amended.  Carew  v.  Merler, 
Cra  El.  820. 

7.  The  juraia  may  be  amended  by  the  ha- 
beas corpora  juratorum.  Fowke  v.  Horabin,  2 
Barnes,  3. 

8.  Variance  between  the  ventre  facias  and 
the  distringas  may  be  amended.  Cotton's  case, 
Cra.  El.  258. 
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9.  In  an  information  for  perjury,  a  jaror  ia 
named  J.  S.  in  the  venire,  and  J.  S.  jun.  in  the 
dutringaSj  still  it  ia  good.  Rex  ▼.  Reede^l 
Sid.  66. 

10.  The  omission  of  the  afaerifTs  name  on 
the  dittringae  held  not  amendable.  Holdes^ 
WDorih  V.  Sir  S.  Proctor,  Cro.  Jac.  168. 

11.  The  venire  facias  was  **  Hieronymus," 
the  distress  **  Jeremias,**  and  it  was  held  not 
amendable.     Towneend  v.  Pridy,  Moore,  762. 

12.  If  both  tlie  venire  and  the  dUiringae 
are  wrong,  the  error  cannot  be  amended.  Voi- 
tingham  v.  Griffith,  Cro.  £1.  258. 

13.  A  mistaken  Christian  name  in  the  panel 
is  not  amendable  by  21  Jac.  1.  c.  13. ;  bat  it 
may  be  amended  by  8  Hen.  6.  c.  12.  and  by 
common  law.    Ade  v.  Devy,  Cro.  Car.  563. 

14.  The  habeaa  corpus  was  returned  blank, 
and  it  was  held  not  amendable,  but  that  there 
must  be  a  new  venire  facias.  Anderson  v.  Ro- 
binson, Moore,  666. 

15.  If  a  venire  be  tested  the  day  before  issue 
joined  or  plea  pleaded,  it  shall  be  amended,  for 
the  roll  is  the  warrant  for  it.  PhUlips  v.  Smith, 
Com.  282.  Vid.  ante,  pi.  6.  contra, 

16.  Have  there  the  names  (omitting  the 
word  **  iurors,**)  and  this  writ,  amendable  af- 
ter verdict.     Grey  v.  Willoughby,  Moore,  465. 

17.  A  ventre  was  tested  ailer  the  return  of 
the  writ,  and  it  was  holdcn  amendable.  Phil- 
lips V.  SmUh,  Com.  282. 

18.  So  if  the  teste  be  the  same  day  with  the 
return ;  or  on  a  dies  non  juridietis,  as  upon  a 
Sunday ;  or  if  it  be  tested  out  of  term  ;  or  if 
the  return  of  the  ventre  be  not  made  pursuant 
to  the  award  on  the  roll,  it  may  be  amended. 
Phillips  V.  Smith,  Com.  282. 

*19.  Robert  Moore  was  returned 
[  *66  ]     on  the  venire  facias,  but  named  Ro- 
bert Mawre  on  the  panel,  the  record 
was  amended.    Countess  of  Rutland's  case,  5 
Co.  42. 

20.  Bht  if  the  misnomer  be  in  the  centre 
facias,  there  can  be  no  amendment  ColdweWs 
case,  5  Co.  43. 

21.  The  word  tihi  was  altered  to  iNi6i«  in  a 
eentre  facias,  it  beinfir  a  judicial  writ  Dur- 
ming  y.  KetU,  Cro.  El.  543. 

y  .       (jj)   Verdict. 

-^  1.  A  special  verdict  on  an  information  was 
amended  by  the  minutes  after  one  argument 
A,  G.  V.  Wiite,  Bunb.  283. 

2.  The  conclusion  of  a  special  verdictmaybe 
amended  after  argument,  without  costs.  Crom- 
well  V.  Grumsden,  1  Raym.  335.  2  Salk.  462. 

3.  A  verdict  cannot  be  amended  in  a  matter 
of  fact ;  as  in  an  ejectment  on  the  demise  of 
Ann,  and  in  the  nut  prius  record  she  is  called 
Agnes  ;  for  they  are  several  names.  Kit^  v. 
King,  Cro.  El.  776. 

4.  A  verdict  may  be  amended  by  the  notes 
of  the  clerk  of  assize  in  civil  cases,  not  in  cri- 
minaL  The  King  v.  Keat,  1  Salk.  47.  BoUPs 
case,  1  Salk.  53.  Mayhoe  v.  Archer,  8  Mod. 
46.    1  Stra.  513.  S.  C. 

5.  A  special  verdict  on  an  information  which 


finds  only  aa  to  part  of  the  iisue  win  not  be 
allowed  to  be  amended.  Milter  v.  TVefa,  1  Ld. 
Ravm.  324. 

0.  A  special  verdict  may  be  amended  by 
the  note  three  terms  after  the  entry.  Raw- 
lyng*s  case,  4  Ca  52  a. 

7.  If  the  verdict,  as  entered  on  tlie  poalea, 
finds  neither  the  affirmative  or  negative,  of  the 
issue  joined,  but  an  irrelevant  fact,  if  the  fault 
appears  evidently  to  have  arisen  from  the  mis- 
take of  the  officer  who  made  the  entry,  the 
court  will  amend  it  Walker  v.  Brvok^  1  Raym. 
133. 

(kk)  Warrant  of  attorney, 
A  warrant  of  attorney  may  be  amended 
after  error  brought    March,  121.     pi.  209.  1 
Lev.  150. 

(11)  Writ,^ 
1.  When  amendable. 

1.  A  clerical  misprision  in  judicial  pn>ceas 
is  amendable.  At^estoorth  v.  Chadwell,  Cro. 
Car.  38. 

2.  Judicial  writa  are  amendable  at  oonunoa 
law.     TuUy  v.  Kem^son,  Holt  58,  59. 

3.  Habere  facias,  mstead  of  liberari  facias, 
and  inquirat,  instead  of  inquirantj  were  held 
amendable  on  motion,  because  in  a  judicial 
writ    Anon.  2  Vent  171. 

4.  Process  tested  after  its  return  is  amend, 
able  within  32  H.  a  c  20.  Gunnel  v.  Poradi^ 
Cro.  £1.203. 

5.  The  original  writ  of  ejectment  was 
amended  after  verdict,  and  devisit  made  demi- 
sU.    Bird  V.  SneU,  Hob.  fl4!d. 

6.  Where  right  instructions  were  gfivcn  to 
the  cursitor,  but  he  made  out  the  origrinal 
wrong,  it  was  held  that  the  writ  might  be 
amended  by  the  cursitor  according  to  the  in- 
structions. Such  amendment  could  not  be 
made  by  the  common  law,  but  only  by  stat  8 
H.  6.  c  12.  Blackamore's  case,  8  Co.  156  a.  ^ 
Anon,  11  Mod.  2  n. 

7.  The  plaintiff  in  a  writ  pf  entry  sur  dissei- 
sin in  the  nature  of  aasiz-*,  having  declared  on 
a  seisin  in  fee,  it  was  amended  to  a  seisin  in 
freehold,  which  would  support  his  estate  tail 
Culpepper  Y.  Bush,  1  Dy.  100.  pi.  72. 

8.  A  writ  is  amendable  for  a  variance  be- 
tween the  imparlance  and  plea  roll,  though 
after  it  has  been  assigned  for  error.  J^otter  v. 
Taylor,  Lut  162. 

2.  When  not 

1.  An  amendment  will  not  be  allowed  in  a 
writof  entry  aunftaseiatn  en  2e|N>ff.  2  Sannd. 
45/.  n.[t]. 

2.  An  original  writ  was  not  amendable  at 
common  law,  even  in  form.  Vaug?uin  and 
Ld.  Burgh's  ctM,  1  And.  S4.    /i.  80.  170. 

3.  Unless  it  was  a  mere  miaprision.  JSng 
V.  King,  7  Mod.  250. 

4.  Writs  original  not  amendable  by  com- 
mon law  or  statute.  Case  of  Ld.  Pembroke 
and  Ld.  Jeffreys,  Holt  59,  60.  I  Salk.  52. 
S.C. 

5.  In  waste,  the  writ  in  recital  of  the  statute 

of  GloQcester  had  dictrictionem  for  destructio- 
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MR,  ind  it  WBB  hekt  that  the  error  was  mat- 
ter of  nibttvioe  and  not  amendable  by  any 
■tatote.    Smitk  ▼.  F^reemanj  5  Ca  45  a.    Cra 
Elu.463.aa 
6L  The  name  of  one  of  sereral  persons 
agahiflt  whom  a  judgment  is  given 
[  *67  ]  cannot  be  inserted  in  Uie  writ  by*  way 
of  amendment    JSlkint  v.  Paine^  2 
Ld.  SayoL  1532. 

7.  £xecntion  bearing  teste  in  vacation  was 
refused  to  be  amended.  Krichley  v.  Coatton^ 
lBtrDard,43.  Prac  Ca.  K.  B.  23.  S.  C.  12 
Mod.  247.  &  P. 

8.  An  amicable  action  is  no  more  amenda- 
ble than  an  adverse  one.  Ld,  Pembroke  and 
Ld,  JeferyM  v.  Dawndive^  1  Salk.  53. 

9.  An  amendment  in  process  which  is  not 
wraated  by  the  roll  will  not  be  allowed. 
JsxDS  V.  Naylor^  Com.  60.  n. 

ni.  How  AMENDMENTS  MAT  BE  MADE. 

1.  If  an  infant  be  admttted  to  sue  by  guar- 
dJin,  and  by  the  mistake  of  the  clerk  the  ad- 
nittaaon  is  not  entered,  the  roll  may  be  amend- 
ed by  the  Jadge*s  notes,  for  neither  the  act  of 
the  Court  nor  the  negligence  of  its  officers 
diall  prejadice  a  suitor.  Young  v.  Young, 
&aCar.86. 

2.  Rejoinder  in  the  paper-book  may  be 
amended  by  the  draught  signed  by  counsel. 
Anm,  C.  T.  Hardw.  205. 

3.  In  trespass  the  nisi  pritis  roll  was  amend- 
•d  by  the  plea  roll,  by  altering  the  plaintiflTs 
name  for  the  defendant's  name  in  the  oimili- 
ter,  GreauDOod  v.  Piggott,  3  Salk.  31.  1 
Str.  551. 

4.  The  nisi  priuM  record  may  be  amended 
by  the  paper-book,  or  copy  of  the  issue.  Anon. 
7Mod.49. 

5.  Upon  an  indictment,  if  the  defbndant*s 
derk  in  court  makes  out  the  nin  prius  roll, 
any  varianoe  be  may  make  from  the  plea  roll 
may,  though  after  verdict,  be  amended.  The 
Xutg  V.  Hoyesy  2  Ld.  Raym.  1518.  S.  C.  Str. 

6.  In  trespass,  it  was  moved  in  arrest  of 
jndgment,  that  the  declaration  was  with  a 
futd  aim;  but  the  plaintiff  was  allowed  to  file 
a  right  Mil,  and  amend  the  declaration  by  it 
JkraJhoU  v.  Riggo,  2  Str.  1162. 

7.  In  ejectment  against  seven  defendants, 
the  mai  priu$  roll  was  ailer  verdict  amended 
br  the  i^  roll,  by  adding  the  names  of  two  of 
the  defendants.    Mp.  of  Worcester's  case,  1 
Salk.48.  ^ 

S.. Declaration  amended  by  adding  pledges 
and  a  memorandum  making  the  declaratiou 
>gieeahfe  to  the  bill  on  record,  on  payment  of 
costs.    Wood  V.  J9oon,2  Barnes,  18.  287. 

9*  Tbt  nisi  prius  roll  may  be  amended  by 
the  plea  or  issue  rolL  T\fne  v.  Bp,  of  Worees- 
ter,  Comb.  393. 

10.  A  roll  in  the  treasury  spoiled  by  acci- 
^oit  wu  amended  by  the  nisi  prius  roll  and 
pMtei.    TkamkiU  t.  Lomax,  Ca.  Prac  C. 

11«  The  plea  roll  may  be  amended  by  the 
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file  at  any  time.  Jennings  v.  Bstokey^  2  Show. 
491,  492. 

12.  The  imparlance  roll  may  be  amended 
by  the  plea  roll,  when  the  instructions  to  the 
clerk  are  right  Leese  v.  Arrowsmith,  Hob. 
246. 

13.  An  inferior  court  may  amend  errors  of 
fact  in  the  record  by  the  minute-book.  Gato- 
dy  V.  Piekersdale^e  Mod.  165. 

14.  The  copy  of  the  issue  in  ejectment  may 
be  amended  by  the  declaration  delivered,  in 
some  respects,  not  in  others.  JSarriagton  v. 
Parkhurst,  W.  Kely.  100. 

15.  The  nisi  prius  record  may  be  amended 
by  the  paper-book.    Anon,  7  Mod.  49. 

16.  The  transcsipt  may  be  in  all  cases 
amended  by  the  original  record.  JRatler  ▼• 
Redstone,  2  Str.  837.    1  Saund.  Rep.  250  d. 

17.  A  bill  upon  the  file  is  amendable  by  the 
paper-book.    Anon,  Lut  86. 

18.  A  writ  of  inquiry  may  be  amended  by 
the  roll.  iSir  Rd.  Lewson  v.  Redleston^  Cro. 
El.  677. 

19.  A  clerical  misprision  on  the  roll  may  be 
amended  after  verdict  by  an  original  paper. 
Ramsey  v.  Bird,  Cra  £1.  25a 

20.  If  a  writ  of  inquiry  be  awarded  rotum- 
able  die  Martis  post  tres  TVtn.,  but  made  re- 
turnable die  Mereurii  post  tres  TVin.,  it  may 
be  amended  by  the  roIL  WMey  v.  Moseley, 
Cro.  EL  760. 

21.  If  the  name  of  a  party  be  right  in  the 
record  but  wrong  in  the  judgment,  the  judg. 
ment  may  be  amended  by  the  record.  Pelham 
V.  Hemming,  Cro.  Car.  594.      * 

22.  Ejectment  and  issue  against  seven,  but 
the  nisi  prius  roll  was  against  five  only;  the 
nisi  prius  roll  was  amended  by  the  issue  toXL 
Tyne  v.  Bp,  of  Worcester,  Comb.  393. 

23.  The  bill  on  the  file  may  be  amended  by 
the  paper-book  from  which  *it  was 
engrossed.    Chamberlain  v.  Etoer,  [   *68   ] 
Cro.  Jac.  365. 

24.  If  in  engrossing  the  entry  of  the  judg. 
ment  in  ouo  warranio  upon  a  disclaimer,  the 
date  of  the  patent  be  omitted  by  the  negli- 
gence of  the  clerk,  it  may  be  amended  by  the 
paper-book,  and  hearing  evidence  as  to  the  in- 
tention of  the  parties.  Tuflon  and  Ashley^s 
case,  Cro.  Car.  144. 

IV.  Bt  what  the  proceedings  cannot  be 

AMENDED. 

1.  The  imparlance  roll  cannot  be  amended 
by  the  issue  roll,  otherwise  e  converso.  Par- 
her  V.  Parker,  Hob.  76.  90.  246. 

2.  An  information  cannot  be  amended  by 
what  appears  on  the  return  to  the  certiorari, 
by  which  such  information  may  have  been 
removed.  Tke  King  v.  Holmes,  C.  T.  Hardw. 
365. 

3.  A  record  cannot  be  amended  by  the 
draught  below.  Saunders  v.  Lenoir,  3  Salk.  31. 

4.  The  record  of  a  judgment  in  treason  was 
refbsed  to  be  amended  by  the  minutes  of  the 
court  of  Old  Bailey.  T%e  King  ▼.  Waleot,  2 
Salk.  632. 
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5.  The  nut  prhu  roll  cannot  be  amended  by 
the  plea  rolL  Uubartine  ▼.  Chancellory  5  Mod. 
399.  Garth.  447.  1  Ld.  Raym.  329.  S.  C. 

6.  An  amendment  cannot  bo  made  after 
▼erdict,  where  there  is  no  roll  to  warrant  it 
FaiuhatD  v.  Mildmay,  I  Sid.  135. 

V.  COBTB  ON  AmNDlNO. 

1.  A  misentry  of  a  writ  of  inquiry  may  be 
amended  without  payin?  of  costs.  Anon,  3 
Mod.  113. 

2.  The  plaintiff  has  his  election  either  to 
pay  costs  on  amending  his  declaration,  or  give 
an  imparlance.  Ward  v.  The  Charitable  Uor- 
poration,  C.  T.  Hardw.  126.    Comb.  58.  86. 

West  V.  Wett,  12  Mod.  442.  1  Keb.  427.  pL 
7. 174.  pi  134. 

^  3.  If  ailer  demurrer  to  a  declaration,  plain- 
tiff wishes  to  amend,  he  must  give  an  impar- 
lance  and  pay  costs.  Taylor  ▼.  BrambU^  1 
Barnes,  8. 

4.  Upon  the  amendment  of  a  plea  in  paper, 
the  party  is  entitled  to  costs.  Staple  v.  Hey- 
don,  6  Mud.  2. 

5.  Matter  of  irregularity  carries  costs. 
Conden  v.  Coulter,  C.  T.  Hardw.  314. 

6.  In  case  of  amendment  of  record  in  B.  R, 
by  the  record  in  C.  JS.,  the  costs  (if  any)  must 
be  given  below.  Tlie  rule  in  C.  B.  is  to  give 
costs  if  the  writ  of  error  is  waived,  but  not 
else*    Anon,  1  Salk.  49. 

AMERCEMENT. 

1.  An  amercement  or  amerciament  differs 
from  a  fine;  for  a  fine  is  the  act  of  the  court, 
but  an  amerci^ent  is  the  act  of  the  jury. 
Matthews  v.  Cary,  3  Mod.  13a  Carth.  73.  1 
Show.  61.    Holt  40.    Comb.  76.  S.  C. 

2.  A  town  may  be  amerced  for  the  escape 
of  a  felon.  7bi0n  of  Oreen  in  Sussex,  3  Loon. 
207.    I  id.  107. 

3.  A  sheriff  may  be  amerced  for  falsely  re- 
turning eepi  corpus,  Slc.  Anon.  Comb.  223. 
2  Keb.  112.  2  Saund.  57,  58.  Page  v.  Tulse, 
9  Mod.  84.  EUis  v.  Yarborough,  2  Mod.  178. 
&P. 

4.  In  all  writs  of  preeeipe  quod  reddat,  quod 
permUtat,  or  quod  faciat,  on  nonsuit,  bar,  or 
writ  abated  for  want  of  matter  or  form,  the 
king  shall  have  an  amerciament;  but  if  the 
writ  be  abated  by  act  of  God,  &,c.  then  not 
Beecher^s  case,  8  Co.  60  b. 

5.  In  a  retraxit  by  the  plaintiff^  he  ought 
to  be  amerced.    S.  C.  59  a. 

6.  So  upon  the  death  or  nonsuit  of  one  of 
the  plaintiffs,    a  C.  61  a. 

7.  Or  where  one  demandant  or  plaintiff  is 
nonsuited.     Id,  ibid. 

8.  So  where  part  is  found  for  the  demandant 
ior  plaintiff,  and  part  against  one  tenant  or  de- 
fendant, Slc    Id,  ibid. 

9.  A  defendant  may  be  twice  amerced  in 
ihe  same  action  where  there  are  two  judg- 
menta  final  Oerard  v.  Gerard,  Comb.  352. 
5  Mod.  67.  &  C.  1  Salk.  54.  1  Ld.  Raym. 
72.    5Co.58b. 

10.  The  plaintiff  may  be  amerced  several 


times  when  there  are   aeferml   defendantc 
Beecher*s  case,  8  Co.  61  a. 

11.  Also  if  the  defendant  or  tenant  confeM  a 
judgment  for  part,  and  plead  to  another  part, 
upon  which  judgment  is  given  against  him, 
he  may  be  twice  amerced.  Gerara  v.  Gerard^ 
1  Salk.  253. 

*12.  An  amerciament  cannot  be  in  [  *60    ] 
a  leet  for  erecting  a  cottage.  2  Keb. 
606.  pi.  38. 

13.  So  an  amerciament  of  a  stranger  for  a 
nuisance  in  a  common  is  bad.  1  Keb.  718.  pL 
48.  1  Saund.  135.  Moore,  356. 

14.  Undcr-bailifis  are  not  amerdable.  Awunu 
U  Mod.  49. 

15.  If  judgment  be  given  against  an  Infant 
during  his  minority,  he  cannot  be  amercsed 
Woodv.  Suicliffe,  1  Ro.  294 

16.  The  amercement  is  fer  the  delay  of 
suit,  and  not  fer  the  tort  or  trespass;  and 
therefore,  if  a  party  in  an  action  come  the 
first  day,  he  shall  not  be  amerced.  Wood  v. 
Sutdiffe,  1  Ro.  294.  Beeeher's  case,  8  Ca  61 
a.&P. 

17.  If  the  tenant  in  ^formedon  comes  the 
first  day  and  renders  the  land,  he  shall  not  be 
amerced.  Wimbish  v.  Tailbois,  Plow.  41. 

18.  There  shall  be  no  amercement  where 
he  who  commits  the  wrong  confesses  it,  and 
obeys  the  king's  writ  UaU  v.  Vaughan,  5 
Co.  49.  a.  Moore.  394.  Jenk.  Cent.  258. 
S.C. 

19.  In  judicial  proceedings  there  is  no 
amercement  Beecher*s  case,  8  Ca  61  a. 

20.  Or  in  asct./a.  Anim.  11  H.  4. 7  a. 

21.  Or  though  the  plaintiff  does  not  recover 
the  whole  sum  fer  which  he  declares.  Ssoery 
V.  Tey,  Cra  El.  257.  1  Sid.  232. 

22.  Or  discontinues,  or  when  the  court  is 
ousted  of  jurisdiction.  Beeeher*s  case,  8  Co. 
61a. 

23.  Where  a  nolle  prosequi  is  entered  the 
plaintiff  noed  not  be  amerced.  Davits  v. 
Hoyle,  1  Str.  Rep.  574. 

24.  One  tenant  or  defendant  shall  not  be 
twice  amerced.  Beeeher's  case,  8  Co.  61  a. 

25.  There  cannot  be  an  amerciament  in  a 
leet  fer  a  trespass  done  to  the  lord  himself; 
for  he  would  be  judge  in  his  own  cause.  12 
H.4.8b. 

26.  Amercement  may  be  general,  quod  sU 
in  misericordia,  but  it  must  afterwards  be  af- 
feercd  to  a  certain  sum.  Brook  v.  Hulster,  1 
Salk.  56.  Andr.  47.  3  Mod.  13a 

27.  A  court  leet  may  amerce  generally,  and 
the  sum  be  afterwards  ascertained  by  the  ai^ 
feerors.  Brook  v.  Hustler,  11  Mod.  76. 

28.  An  amerciament  ought  to  be  moderate. 
Pell  V.  Towers,  Noy,  20.  8  Co.  41.  Carth. 
184. 

29.  An  avowry  fer  an  amercement  in  re- 
plevin was  held  ill,  because  the  amercement 
was  by  the  jury  and  not  by  the  court  Stevens 
V.  Haughton,  2  Str.  847. 

30.  An  amercement  fer  default  of  suit  at  a 
le^  ought  to  be  a^ered  per  probos  el  legales 
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bomiiwt.    GrieA^B  case,  8  Co.  40.  b.    45  £. 
3-27. 

31.  Or  by  officers  chosen  by  the  steward 
and  sworn  for  that  purpose.  Evelyn  v.  Davtes^ 
3  Lev.  206. 

32.  An  amercement  of  a. freeholder  must 
be  afieered  by  freekolderB  of  the  manor,  or 
debt  win  not  fie  for  it.  Baldwin  v.  TWfl'e,  1 
WiIaL206L 

33.  The  jury  ought  to  be  twelve  in  number; 
an  afieerment  by  seven  is  not  sufficient  Cut- 
ler T.  Crtneiek,  3  Kebw  362. 

34  But  when  the  amount  of  the  amercia- 
ment is  fixed  by  custom^  there  \a  no  occasion 
ftr  an  a^^rment  Morgah't  case,  8  Mod.  296, 
297.  See  also  11  Mod.  76. 

35.  It  seems  a  distress  cannot  be  taken  for 
an  amerciament  in  a  court  leet  without  a  cus- 
torn  or  prescription,  and  in  a  plea  of  justifica- 
tion it  must  be  so  stated.  FUtcher  v.  Ingram^ 
5  Mod.  127. 

36.  A  bailiff  of  a  liberty  cannot  distrain  for 
an  unerclament,  virtvte  officii^  but  he  must 
have  a  warrant  firom  the  steward  or  lord  of  the 
leet  Hottieiot  v.  Cary^  3  Mod.  13a 

37.  For  an  amercement  upon  a  town  for  not 
lejxuring  a  highway  in  the  sheriff's  tourn,  the 
sheriff  may  distrain,  and  have  return  with 
coats  and  damages  by  the  statute.  Loder  v. 
Ssmiiel,  Moore,  893. 

38b  la  debt  for  an  amercement  in  a  court 
leet,  it  must  be  shown  that  the  party  wax 
sommooed  to  the  court  at  such  a  day  and 
place.  Bnek  v.  Bustler,  11  Mod.  76. 

39.  The  sum  must  also  be  shown.  Evdin 
v.ZKana,3Lev.206. 

40.  And  by  whom  it  was  affeered.  Cutler  v. 
Creewiek,  3  Keb.  362. 

41.  When  the  defendant  ought  to  be  amerc- 
ed, if  he  be  not  so,  the  judgment  is  erroneous; 
the  amercement  of  the  defendant  is  partly  for 
the  tort  and  partly  for  the  delay,  but  prmci- 

pally  for  the  tort :  and  if  the  tort  be 
[  *T0  ]  pardoned  *the  amercement  is 
pardoned.  Howie  v.  Vaughan^ 
MoQre,394 

^  In  process  or  delay,  which  is  for  the 
adfaotage  of  the  party,  he  cannot  assign  the 
want  of  an  amercement  for  error ;  but  where 
the  amercement  b  parcel  of  the  judgment, 
and  the  judgment  is  not  perfoct  without  it, 
the  omission  of  the  amercement  is  error. 
Bucher'e  case,  8  Co.  59  a. 

43.  If  a  tenant  be  amerced  in  the  manor 
court,  and  die  before  it  be  levied,  the  amerce- 
nteat  is  lost  Attorney  General  v.  yVhite.  Com. 
435. 
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"^"^  AMICUS  CURI^. 

1.  Any  one  as  amicus  curut  may  move  to 
qoath  a  vicious  indictment  Rex  v.  Vaux, 
Comb.  13. 

3.  A  counsel,  or  any  other  person,  though 
00  way  interested  in  the  cause,  may,  as  ami- 
CHI  euriff,  inform  the  court  of  error  in  the 
V'^i'O^dmgSf  to  prevent  their  giving  a  false 


jud|rment ;  but  the  prisoner  must  be  present 
as  m  other  ca^es.  ilex  v.  Buckend,  2  Show. 
279.  Skin.  159.  a  C. 

3.  So  any  one  may  inform  the  court  of  any 
usurpation  by  an  ecclesiastical  or  inferior 
court  Brown  v.  Walker,  2  Show.  406. 

4.  Where  the  action  is  abated  Sy  death, 
dec,  the  defendant  or  any  other  may  show 
it  as  amicus  curim.  Dote  v.  Miarttn,  Comb. 
170. 

ANaENT  DEMESNE. 

1.  Ancient  demesne  is  land  under  the  title 
of  terra  regis  in  Domesday  Book,  and  none 
other.  Hunt  v.  Bum,  Salk.  57. 

2.  A  copyhold  of  a  manor  is  not  ancient 
demesne,  for  it  is  parcel  of  the  demesnes  of 
the  manor.  Pymock  v.  HUder,  Cro.  Jac  559. 
3  Lev.  405.  1  Salk.  160. 

3.  Ancient  demesne  must  be  averred  by 
the  record  of  Domesday.  Holt  60. 

4.  And  must  be  so  trie^L  Griffin  v.  Pakur^ 
1  BrownL  53. 

5.  A  court  of  ancient  demesne  is  not  a 
court  of  record.  City  of  London  v.  Wood,  12 
Mod.  683. 

6.  Ancient  demesne  lands  held  of  a  manor 
in  ancient  demesne,  are  only  inopleadable  in 
Uie  lord*s  court  there.  Baker  v.  Wick,  1  Salk* 
56.  3  Lev.  405.  12  Mod.  13.  3  Salk.  34. 

7.  But  where  parcel  only  of  the  manor  is 
ancient  demesne,  there  the  particular  lands 
may  be  impleaded  in  the  king's  court  Baker 
V.  Wick,  Salk.  56. 

8.  Tenants  in  ancient  demesne  are  free  as 
to  their  persons,  but  not  as  to  their  estates. 
Hunt  V.  Bum,  1  Salk.  57.  Comb.  93. 

9.  A  tenant  in  ancient  demesne  shall  not 
be  privileged  from  paying  toll  where  he  trades 
as  a  common  merchant  Ward  v.  Knight^ 
Cro.  El.  227. 

10.  Ancient  demesne  may  be  pleaded  with* 
out  full  defence,  if  the  plaintiff  does  not  object 
to  it ;  but  otherwise  not  North  v.  Hoyte,  3 
Lev.  182.  405. 1  Show.  386.  Carth.  220.  Salk. 
56  n. 

11.  It  may  be  pleaded  in  abatement  in 
ejectment  Smith  v.  Arden,  Cro.  £1.  826. 
Comb.  40. 183.  2  And.  178.  See  also  2  Burr* 
1046. 

12.  Such  a  plea  may  be  received  afler  im« 
parlance.  Case  of  Unir>ersity  of  Cambridge, 
10  Mod.  129. 

13.  In  ejectment  the  plea  was  allowed  to  be 
good,  without  an  affidavit  to  verify  the  fact, 
and  such  plea  had  been  before  allowed  ta  be 
good  in  Earl  Coningcsby's  case.  Goodright  v. 
ShuffiU,  2  Raym.  1418. '  But  an  affidavit  is 
now  held  to  be  necessary,  as  it  is  to  other  pleas 
to  the  jurisdiction.  3  Wils.  51.;  and  the  affi- 
davit must  state  fully  all  the  facts  necessary 
to  show  that  the  lands  are  ancient  demesne. 
Salk.56n.2Burr.  1046. 

14.  Ancient  demesne  cannot  be  pleaded  as 
parcel  of  the  manor,  but  only  as  held  of  the 
manor.  Trevertan  v^Hieks,  Comb.  186. 
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15.  Ancient  dememe  is  no  plea  in  qect- 
ment  for  copyhold  lands.  1  Salk.  185.  1  Ld. 
Raym.  43.  See  arUe^  pi.  2. 

16.  Or  if  the  lessor  of  the  plaintiff  only 
claims  a  term.    Salk.  56  n. 

17.  The  motion  for  leave  to  plead  ancient 
demesne  must  be  within  the  first  four  days  of 
the  term.  GoodtUU^  dem.  Symona  v.  Tkruat- 
out,  2  Barnes,  155. 

18.  Plea  that  Longhope  is  ancient  demesne 
is  not  supported  by  proof  that  Hope  is  ancient 

demesne,  though  known  *by  both 
[   *71    ]  names ;  but  this  matter  ought  to  be 

pleaded.  Hcldage  v.  Hodgei,  1  Lev. 
106.  1  Sid.  147.  1  Keb.  530. 

19.  After  judgment  in  ejectment  in  ancient 
demesne,  execution  issued;  and  the  suitors 
returned  that  the  land  was  frank-fee ;  it  was 
held  bad,  and  that  it  should  have  been  plead- 
ed.    Oybon  v.  Bowyer,  Moore,  451. 

20.  A  replication  to  a  pica  of  ancient  de- 
mesne cannot  traverse  that  the  tenement,  but 
that  the  manor,  is  ancient  demesne.  Hop- 
kins v.  Pace,  1  Show.  248. 

21.  A  plaintiff  claiming  an  exception  from 
toll,  as  a  tenant  of  land  in  ancient  demesne, 
may  reply  crenerally  ancient  demesne,  with- 
out  setting  forth  the  title.  Savery  v.  Smith,  3 
Salk.  36.    2Lutw.ll46. 

2^  If  a  tenant  sued  in  ancient  demesne  in 
nature  of  a  writ  of  right,  put  himself  upon  the 

grand  assize,  the  record  shall  not  be  removed, 
ut  he  shall  have  ajnry  in  the  nature  of  the 
grand  assize.  Stafford' e  case,  2  Dy.  1 1 1  b.  pL 
47. 

23.  Land  in  ancient  demesne  is  extendable 
upon  a  statute.    Martin  v.  WiUsa,  Moore,  21 1. 

24.  By  a  recovery  at  common  law,  ancient 
demesne  becomes  frank-free  until  reversed. 
Hunt  V.  Bum,  1  Salk.  57. 

25.  A  fine  levied  at  common  law  of  lands 
in  ancient  demesne,  of  the  nature  of  gavel- 
kind, does  not  alter  the  course  of  inheritance. 
Anon,  1  Dy.  72  b.  pi.  4.    Dall.  12.  S.  C. 

26.  Deceit  lies  for  levying  a  fine  of  ancient 
demesne  lands.  Zouch  v.  Thompson,  1  Salk. 
210. 

ANNUITY. 
I.  Of  the  orant,  assignment,  or  dkscbnt 

or  AN  ANNUITY,  p.  71. 

II.  When  an  annuitt  is  determined  or 

DESTROYED,  p.  71. 

III.  What  actions  lie  to  recover  the  ar- 

rears ;  AND  ALSO  THE  PROCEEDINGS 
THEREIN,  p.  72. 

IV.  Bond  for  payment  of  an  annuity,  p.  73. 
I.  Of  the  grant,  assignment,  or  descent  of 

AN  ANNUTTY. 

1.  If  an  annuity  or  rent-charge  be  granted 
to  B  for  the  life  of  C,  habendum  to  B,  his  heirs 
and  assigns,  to  the  use  of  C,  the  annuity  must 
be  paid  to  B  and  not  to  C.  Boscatvin  v.  Cook, 
1  Mod.  22a 

3.  Upon  the  grant  of  an  annuity  it  is  the 


duty  of  the  grantor  to  ofierthe  annuity  at  ihm 
day.    KidweUy  v.  Brand,  Plow.  71. 

3.  An  annuity  is  the  only  personal  ixitereat 
which  is  descendible  to  the  heir.  Roper  ▼. 
Rateliffe,  10  Mod.  237. 

4.  It  cannot  be  entailed,  not  being  ^vHthin 
the  statute  de  donis,  though  it  may  be  granted 
in  fee.   Ld.  North  v.  Butts,  3  Dy.  140.  pL  39. 

1  Br.  Ch.  Cas.  325. 

5.  An  vmuity  pro  consilio  impendendo  can- 
not be  granted  away  nor  forfeited  by  altsdn- 
der.    Case  of  VenaUes  and  Serjeant  Harris^ 

2  Leon.  122.  3  Leon.  185. 

6.  Annuity  pro  consilio  impenso  granted  to 
one  and  his  assigns  is  grantable  over,  and  the 
assignee  may  have  debt  for  the  arrears.     JSo- 
ker  V.  Brooke,  Moore,  5.    Dy.  65.  pi.  1.  S.  C. 
II.  When  an  annufty  is  determined  or  na- 

stroyed. 

1.  If,  upon  a  grant  ;)roconn2io,  the  grantee 
refuse  to  give  counsel,  the  annuity  determines. 
Hooper  v.  Andrew$,  1  Ro.  122. 

2.  If  the  grantee  of  an  annuity  die  before 
the  money  becomes  due,  the  payment  is  dis- 
charged.  Price  v.  WiUiams,  Cro.  EL  380. 
Dal.  1.  S.  C. 

3.  A  bond  to  pay  an  annuity  to  a  man  and 
his  wife  during  their  two  lives,  beoomea  ex- 
tinct on  the  death  of  either  of  them.  Staten  v. 
Careto,  1  Mod.  187. 

4.  If  one  grant  a  rent-charge,  witboat  say- 
ing for  himself  and  his  heirs,  oy  his  death  the 
grantee's  election  is  determined,  and  he  can- 
not charge  the  heir  in  annuity.  If  a  man 
bring  annuity  or  an  action  which  does  not  lie, 
where  he  may  distrain,  it  shall  not  discharge 
the  land.    A  non.  3  Dy.  344  b. 

5.  But  in  annuity  by  prescription  for  a 
pension  issuing  out  of  tne  church  ofS.,  it  was 
held  that  the  incumbent  was  liable 

not  only  for  the  arrears  in  his  own*    [  *T2  ] 
time,  but  also  for  those  due  in  the 
time  of  his  predecessor.     Trinity  CoBege  v. 
T\instal,  Cro.  El.  810. 

6.  If  tenant  in  tail  grant  an  annuity,  and 
suffer  a  common  recovery,  the  annui^  will 
not  be  thereby  avoided.  Benson  v.  Mwdson, 
1  Mod.  108, 109. 

7.  But  if  a  tenant  in  tail  suffer  a  recoYery, 
an  annuity  by  him  in  remainder  shall  be 
barred,  for  the  recoverer  comes  in  in  the  con- 
tinuance of  an  estate  not  subject  to  tho  annui- 
ty. S.C./rf.l09, 110. 

8.  A.  covenants  to  levy  a  fine  to  the  use  of 
himself  and  the  heirs  male  of  his  body,  re- 
mainder to  his  own  right  heirs,  provided,  that 
if  there  be  a  failure  of  issue  male  of  his  body, 
and  B,  his  daughter,  be  married  or  of  age, 
then  she  shall  have  200Z.  a-year  for  ten  years ; 
A  dies  leaving  issue  male,  who  enters,  makes 
a  lease  of  a  thousand  years,  levies  a  fine,  and 
suffers  a  recovery,  and  dies  without  issue,  his 
sister  B,  being  married  and  of  age,  the  annoi. 
ty  to  B  is  barred  by  the  recovery.  S.  C.  1  Mod. 
108. 

9.  Annuity  due  by  prescription  fit>m  the 
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neta  of  &  ckmrdi  la  not  detennined  by  the 
mere  &bric  of  llie  church  being  destroyed. 
Awtu  1  Mod.  200. 

10.  Adriaing  the  grantor's  advenary,  with- 
oat  request  to  adriae  the  grantor  himself,  will 
not  destroy  an  annuity  pro  eonsUio  impento  et 
tmpmdaida.  Piomer*B  case,  3  Dy.  369  a.  pi. 
53. 

IIL  WSAT  ACnoSIS   UX   TO   aXCOVEE  TIIX  AE- 

aiAas ;  akd  also  the  paocKSDiNcs  THumir. 
1.  If  rent  be  granted  by  lessee  for  years, 
and  the  term  expires,  grantee  may  bring  an- 
saity.   FuUtoood  ▼.  iVard^  Moore,  301. 

9.  So,  if  leasee  of  tenant  par  outer  vie  grant 
a  rent-charge  for  years,  and  the  life  die,  yet 
the  grantee  may  bring  annuity,  S.  CPoph.  86. 
3.  A  man  d^yises  an  annuity  (charged  on 
his  real  estate)  to  his  sister  and  heir  at  law, 
(who  is  a  feme  corert,)  and  a  portion  lor  his 
dtughter ;  and  bj  codicil  says,  on  condition 
that  she  release  all  right,  Slc,  ;  debt  cannot  be 
maintained  fiir  the  arrears  of  the  annuity  in- 
coned  darhig  the  coverture,  the  sister  being 
dead  and  not  having  released.    AcherUy  t. 
Fenioa,  Fort  188.  Com.  Rep.573.  Willes,  153. 
4  If  the  term  for  which  the  annuity  is 
eranted  expires,  this  action  lies  not    Bttek- 
imueand  Speneer^s  case,  2  Leon.  51, 52. 

5.  Neither  does  it  lie  1:^  the  heir  to  recover 
a  penally  forfeited  for  neglecting  to  find  a 
mopk  to  serve  the  plaintiiTs  chapel  every 
holiday,  paraoant  to  the  grant  of  the  defena- 
ant;  but  debt  only  lies.    ilmm.lDy.24a.pl. 

6.  petU  lies  for  two  quarters  in  arrear  of  an 
annaity  before  the  term  expired.  PUton  v. 
Airdy,  Comb.  57.  5  Mod.  143.  1  Keb.  1.  pi.  2. 
etvtra. 

7>  Debt  lies  not  for  the  arrears  of  an  an. 
Boity  for  lifo  payable  out  of  lands,  as  lonr  as 
the  estate  of  freehold  continues.  1  Saund.  28  L 
B-  [h]  2  lb.  304.  n.  [d] 

B.  Assumpsit  cannot  be  maintained  against 
'ZKutors  for  the  arrears  of  an  annuity,  be- 
CBose  there  is  no  personal  privity,  iinon.  1 
Mod.  163. 

9.  Annuity  is  suable  in  the  ecclesiastical 
court.  Harriion  v.  Augtin,  Comb.  131. 

10.  The  plaintiff  may  declare  in  annuity 
^Qnn  a  sommons,  or  bill  tn^etfo  debiti ;  for 
^  original  is  the  same  as  m  debt  DaviB  v. 
^cd,  5  Mod.  143.  Carth.  262.  S.  C.  1  Bulst. 
151.  Yelv.  20a  con*. 

11.  But  the  declaration  ou?ht  not  to  be  tn 
jplacito  debiti  ;  though  the  foult  may  be  amend- 
ed.  i>seuv.£!rWYurer,  Carth.  355. 

12.  In  annuity  the  plaintiff  counting  on  a 
■eiaja  m  his  demesne  as  of  freehol^,  has  elect 
ed  to  hare  it  as  a  rentcharge.  Prebendary 
iUtekfiMo  case,  2  Dy.  221.  pi.  18. 

13.  If  a  rentcharge  be  granted  to  a  man  in 
^  without  saying  pro  Be  et  haredibui^  the 
1^  of  the  grantor  are  yet  chargeable  by  the 
^nniuty.  Potter  ▼.  Jackson,  Hob.  58. 

14  If  the  writ  of  annaity  in  such  case  be 
™^ht  against  the  heirs  of  the  grantor,  it 


determines  not  the  rentcharge,  though  it  be 
proceeded  in  to  judgment  Id, 

15.  But  in  such  case,  if  the  writ  of  annuity 
be  brought  against  the  grantor  himself,  it 
turns  the  rentcharge  in  foe  into  an  annuity 
for  life.    Id, 

16.  For  an  annuity  granted  pro 
comilioi*  impendendo,  tne   grantee    [  *73  ] 
may  have  a  writ  of  annuity  without 
showing  tIAit  he  has  given  counsel    CdUhirot 
V.  Bejiuhin,  Plow.  32. 

17.  The  defendant  may  plead  *^non  eon- 
eeesitf"  but  not  **  that  nothing  passed  by  the 
deed."    Steward'e  case,  2  Leon.  13. 

18.  It  is  a  good  plea  that  grantee  has  pur- 
chased part  of  the  land  out  of  which,  dbc 
FuUwood  V.  Warde,  2  And.  4 

19.  Release  of  all  actions  is  no  bar  of  an 
annuity  before  it  comes  due ;  for  a  writ  of  an- 
nuity lies  not  before  the  day  of  payment 
Digg'e  case,  Moore,  133.  See  1  Keb.  499.  pL 
53.    Bodvell  v.  Bodvell,  Sir  W.  Jo.  214.  eoni, 

20.  Attainder  and  imprisonment  of  the 
grantee  of  an  annuity  pro  consilio  impendendo 
(charged  on  lands),  so  that  the  grantor  could 
not  go  to  him  for  tuivice,  ia  not  a  good  bar  to 
avowry  for  arrears.  0/ioer  v.  £msonn<,  1  Dy. 
lb.pU. 

21.  Damages  are  to  be  given  in  annuity 
where  it  is  by  prescription,  as  well  as  where 
it  is  by  deed.    Bent  v.  Marah,  1  Ro.  88. 

22.  The  judgment  is  to  recover  the  snnuity 
and  arrears  berore  the  writ,  and  what  have  oc- 
curred pendente  lite,  Clathvjorthy  v.  Clath- 
worthy,  Cro.  Car.  436. 

23.  If  the  heir  plead  non  e$t  factum  patrio 
rat,  it  is  not  a  foise  plea ;  and  execution  can 
only  be  had  of  his  father's  land,  and  not  his 
own.    Id.  ibid. 

IV.  Bono  for  fatxent  of  an  ANNurrv. 
A  bond  conditioned  for  payment  of  an  an- 
nuity is  within  stat  8  &.  9  W.  3.,  and  breaches 
must  be  suggested  or  assigned  in  an  action 
upon  it    2  Saund.  187.  n.  (2) 

APOTHECARY.    See  post,  tit    Fhtsiciam. 

APPEAL. 
I.  Appkal  of  murder  and  felony. 

(a)  Whenitlies,p.l3, 

(b)  Of  the  time  for  bringing  it,p,  74. 

(c)  Place  of  bringing  it,  p.  74. 

(d)  Cfthe  process  to  bring  the  party  into 

court,  p.  74. 

(e)  Appearance,  p.  74. 

(f )  BaU,  p.  75. 

Is)  Declaration,  p.  75. 
(h)  Pleas  ;^ 

1 .  What  are  good,  p.  75. 

2.  What  are  not,  p.  76. 

3.  How  they  should  be  pleaded, 

p.  76. 
(i)  Of  the  subsequent  proceedings,  p.  76. 
II.  Appeal  from  an  order  of  justices. 
U)  When  it  lies,  p,11, 
(b)  7b  whom  theappealshouldbe,  p.  78. 
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(c)  WhenUthoutdhe,p,7B. 

(d)  Power  of  tke  Besnoru  re$pecHug 

appeals,  p.  78. 

(e)  Proceedings  of  the  sesnotu  upon 

appeal,  78. 

(f )  Effect  an  appeal  to  the  «esnoiiff,i>.79. 

III.  ArrKAL  IN  OTHKR  CASES,  p.  79. 

I.  Appeal  OF  murder  and  n;|x>NT. 

(a)  When  U  lies. 

1.  A  has  a  daachter  (hix  heir  apparent);  she 

has  a  son,  and  dies  in  her  father's  life-time ; 

this  son  can  have  an  appeal  of  the  death  of 

his  grandfather.    Anon,  Jenk.  6. 

9.  If  a  woman  be  slain,  her  next  of  kin  shall 
maintain  an  appeal.  Goring  v.  Deering,  3 
Mod.  157. 

3.  Where  poisoning^  was  made  treason  and 
afterwards  a  general  pardpn  passed,  it  was  held 
no  appeal  of  murder  lay.  Saccombe*s  case,  1 
Dy.  50  a.  pL  4. 

4.  Appeal  lies  not  for  the  heir  where  the 
feme  poisons  her  husband,  for  it  is  treason. 
Marsh's  case,  1  Leon.  326. 

5.  fiutlt  lies  for  petit  treason.    Fost  323. 

6.  Appeals  for  treason  were  taken  away  by 
the  1  H.  4.  c.  14. ;  and  by  a  late  act  (59  G.  j. 
c.  46.)  no  appeal  of  felony  or  any  other  offence 
can  be  instituted ;  all  appeals  therefore  in  cri- 
minal cases  are  now  abolished. 

[    •74    ]  •(b)  Of  the  time  for  bringing  an 

appeal, 

1.  An  appeal  lies  at  any  time  within  a  year 
and  a  day  afler  the  death  of  the  deceased.  3 
Salk.  37. 

3.  Formerly  there  was  no  proceedings  al- 
lowed on  the  indictment  till  a  year  afler  the 
fact,  that  the  party  might  bring  an  appeal 
R,  V.  HarrU,  3  Salt.  314. 

(c)  Place  of  bringing  and  trying  appeal. 

1.  If  the  wound  he  given  in  one  county,  and 
the  death  ensue  in  another,  the  party  may  be 
tried  where  the  wound  was  given.  Benson  v. 
Qffley,  3  Mod.  121.  2  Show.  510.  S.  C. 

2.  At  common  law,  it  was  at  the  election  of 
the  2ippeliant  to  bring  the  appeal  in  either 
county,  and  the  trial  to  be  by  a  jury  of  both ; 
but  now  it  may  be  brought  in  the  county  where 
the  party  died,  and  the  trial  may  be  by  a  jury 
of  that  county,  and  this  by  the  4  Ed.  6.  c.  24. 
s.  3.  Benson  v.  Qffley,  3  Mod.  122.  2  Show. 
510.  S.  C. 

3.  An  appeal  of  murder  ought  to  be  brought 
in  the  county  where  the  murder  was  commit- 
ted, not  elsewhere.  Sentley  v.  Price,  W.  Ja 
255.  258.  Cro.  Car.  247.  S.  C. 

(d)  Of  the  process  to  bring  thepartyinto  court. 

1.  A  writ  of  appeal  concluding  **et  habeas 
ibi  tunc  hoe  breve**  is  good ;  for  tunc  may  be 
rejected  as  surplusage.  Bennett  y.  Preston,  4 
Mod.  159. 

2.  In  appeal  after  the  defendant  has  plead- 
ed in  chief,  he  cannot  object  that  there  were 
not  fifteen  days  between  the  teste  and  the  re- 
turn of  the  original  Wilmot  ▼.  7\fUr,  1  Ld. 
Raym.  671.  1  Salk.  63.  a  C 


3.  The  writ  of  appeal  should  be  retnmed 
non  inventus  before  a  capias  goes.  Amm.  12 
Mod.  554. 

4.  The  sheriff  returns  attachittrifed  eundewn^ 
^c,  instead  of  atlaehiavi,  the  return  is  good. 
Wilson  T.  Law,  Skin.  552. 

5.  Though  the  precipe  to  the  sheriff  be  that 
he  should  have  the  body  in  R  R.  ubiestnque. 
Sec,  yet  he  ought  not  to  return  that  he  hiath 
tne  lx)dy  ready  ubieunque,  SfC,  but  when  the 
day  is  come,  he  ourht  to  return  the  body  into 
court,  which  then  is  in  a  place  certain ;  bat 
such  an  error  in  the  return  is  but  sorpliieege, 
and  shall  not  avoid  the  writ.  Wilson  t.  Ldsw^ 
Skin.  444. 553. 

6.  An  appeal  directed  to  the  warden  of  the 
cinque  ports  is  bad ;  for  it  ought  to  be  to  the 
sheriff  who  is  immediate  officer  to  the  court; 
but  if  the  prisoner  be  at  the  bar,  declaratioo 
may  be  against  him  in  eustodia  marewchaUi, 
and  he  must  there  plead  over  to  the  felony. 
WatU  V.  Brayns,  Cro.  Eliz.  695. 

7.  An  appeil  may  be  commenced  either  bjf 
bill,  or  by  writ ;  where  by  writ,  the  same  is 
conditional,  sciL  that  if  he  find  pledges.  Eger- 
ton  V.  Morgan,  I  Bulst  70,  71. 

8.  Where  the  court  quashes  all  proceedings 
in  a  Writ  of  appeal  fot  murder,  the  appellant 
may  be  admitted  to  prosecute  his  appeal  *b/ 
bill  against  the  appellant  tn  cuMtod,  mar^ 
Reeves  v.  TriniUe,Com.  257. 

9.  There  cannot  be  an  amendment  in  an  ap- 
peal either  for  the  appellor  or  appellee  for  mur- 
der.   Hoyle  v.  Pitt,  3  Salk.  3a 

10.  But  though  it  cannot  be  altered  by  com- 
mon law,  or  any  statute,  yet  before  it  be  filed, 
it  may  be  altered  according  to  the  truth. 
Loowier  v.  Screwdens,  12  Mod.  31.  See  also 
11  xMod.  230. 

(e)  Appearance. 

1.  In  appeal,  the  plaintiff  must  appear  in 
person,  and  not  by  attorney ;  if  he  does  not 
appear  at  a  day  on  which  he  is  demandable  he 
may  be  demanded  and  nonsuited.  Loowder 
V.  Screwdens,  12  Mod.  20,  21.  4  Mod.  100 
a  C. 

2.  But  thottffh  it  must  be  commenced  in 
person,  it  may  be  prosecuted  by  attorney,  un- 
less where  wager  of  battle  lies.  Armstroi^ 
y.  JMe,  Salk.  62. 

3.  In  an  appeal  of  murder,  the  defendants 
appearing  by  attorney  is  a  disoonttnaan<Sb. 
OrbeU  V.  Ward,  Holt  6l. 

4  An  infant  must  bring  an  appeal  of  death 
by  guardian;  and  if  it  be  entered  tn  propria 
persona,  he  shall  not  be  received.  Smith  v. 
Bowes,  11  Mod.  216. 

5.  An  infant  cannot  prosecute  Rn  appeal  by 
prochein  amy,  but  only  by  guardian.    Rex  v. 
TWer,  1  Ld.  Raym.  557. 

•(r)Baa.  I   ♦TS   ] 

1.  Acquittal  on  an  indictment  for 
murder  is  a  foundation  to  bail  upon  an  appeal. 
CasUU  y.  Bambridge,  2  Stra.  855. 

2.  In  an  appeal  of  murder,  the  party  may 
be  bailed  by  B.  R.,  though  convicted  of  man- 
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■langhter.    ArmMbnm^  v.  lAaU^  Salk.  61, 63. 

3.  On  SQcih  coQTiction  be  maj  be  allowed 
bis  clersy;  bat  shall  not  be  diacharged  there- 
upon ;  for  his  reoo^iz&nce  is  to  stand  till  he 
has  discharged  the  appeal  by  sci.  feu  against 
the  appellant    &  C.  Salk.  61. 

4.  Appellee  is  not  bailable  if  convicted  on 
the  indictment,  thou|rh  pardoned.  PyU  v. 
<?ra«if,  Stra.  85a 

5.  The  recognizance  for  bail  in  appeal  may 
be  either  to  the  kin^  or  appellant,  but  best  to 
the  king.    Amutrong  t.  JmU^  Salk.  61. 

6.  In  an  appeal  of  mtirder,  pledges  may  be 
taken  in  court  on  the  sheriff's  return.  Loder 
T.  Snawdtn,  4  Mod.  99. 

1.  The  pUuntiff  in  appeal  of  murder,  &c. 
must  eount  in  person,  and  cannot  by  attorney. 
Loier'i  case,  1  Salk.  G3.  64 

2.  If  he  be  not  present  he  may  be  demand- 
ed  and  nonsuited.      £4Hler*s  case,  Salk.  62. 64. 

3.  Appeal  against  four  of  murder;  they  ap- 
pear; the  plaintiff  cannot  declare  against  them 
ia  castodia  marescAaiZi,  because  uiere  is  no 
record  of  a  eommUtitur;  and  a  nonsuit  before 

tppearanoe  is  peremptory.    Holland  T. , 

CraEliz.605. 

4  Appeal  against  three  for  murder;  the 
count  was,  that  O  gave  the  wound  of  which 
the  person  died ;  the  Jury  found  that  L  gave 
the  wound,  and  that  O  and  M  were  assisting; 
this  Taxiance  from  the  count  was  held  imma- 
teriaL  Bauson  t.  OffUy,  3  Mod.  121.  2  Show. 
510. 

5.  lo  an  appeal  of  murder,  the  fact  was  laid 
in  a  parish  instead  of  a  vill ;  but  held  good. 
Wtbsii  T.  Law,  3  Salk.  380. 

6.  Super  iuperiorem  partem  i>entri»  proximi 
*d  pectut  ejiudem^  See.  adjudged  to  be  a  suffi- 
aent  description  of  the  wound.  WiUon  v. 
Xas,  adn.  443.  553. 

7*  The  allegation  of  giving  the  mortal  stroke 
lieiBg  by  the  participle  dant,  is  as  well  or  bet- 
ter than  if  it  had  been  by  dedit.    Id,  ibid. 

&  Certainty  is  requisite  in  an  appeal  of 
mrder,  of  tune,  stroke,  place,  and  persons ; 
aod  therefore  to  say  cireiter  peetun  is  not  good. 
y^iltn  ▼.  Law,  4  Mod.  292.  Holt  62. 

9.  Surplusage  of  false  Latin  will  not  make 
>n  appeal  of  murder  void.  Bennet  v.  Pretton, 
4  Mod.  159. 

10.  lite  hour  when  the  fact  was  committed 
Beed  not  be  so  certainly  alleged,  for  circa  horam 
is  good.  Bennet  t.  Preeton,  4  Mod.  159.  1  Ld. 
Rayin.2L 

11.  An  appeal  of  murder  laid  "^pott  meri- 
dioR,  circa  dedmam  horam  ejusdem  diei^^  is 
nfficieDt    Smith  v.  Bower,  11  Mod.  230. 

12.  An  appeal  of  murder  stating  that  the 
deceased  was  alive  such  a  day,  and  about  such 
u  boor,  is  good ;  but  if  it  state  the  fact  to  have 
been  eonunitted  on  the  same  day  and  hour  it 
ii  bad.    VnUon  ▼.  Law,  4  Mod.  290. 

13.  Where  divers  are  appealed,  the  appeal 
abated  for  one  shall  be  abated  also  against  the 
<<lien;  the  writ  of  appeal  must  be  more  ex- 


actly pleaded  than  any  other  action.  Egerton 
T.  Morgan,  1  Bulst  69. 

14.  An  appeal  once  abated,  shall  not  be  after 
revived.    lb. 

(h)  Pleae  p— 
1.  What  arc  good. 

1.  Conviction  of  manslaughter  is  a  good  bar 
to  an  appeal  Colt  v.  Swift,  12  Mod.  642. 
Owing  y.  Veering,  3  Mod.  157.  J.  Kel.  106. 

2.  In  appeal  of  death  against  W.  H.  of  M. 
as  principal,  and  F  as  accessory,  F  may  plead 
nul  tid  W.  H.  in  rerum  natura  on  the  day  of 
the  writ  purchased ;  and  if  there  were  a  W.  H., 
but  he  not  of  M,  or  if  he  be  dead  before  the 
writ  purchased,  it  is  good ;  an  averment  lies 
against  the  sheriff's  return,  in  fatorem  vite. 
Howel  V.  Forteecue  and  others,  Dy.  348  b. 

3.  If  an  appeal  be  brought  by  an  infant  in 
his  own  person,  instead  of  by  guardian,  and 
the  appellee  will  not  plead  the  infancy  in  abate- 
ment, the  court,  on  inspection  of  the 
appellant,  *may  abate  the  writ  ex  [  *70  ] 
ifficio.    Smith  V.  Bowes,  11  Mod.  216. 

4.  If  an  appeal  of  murder  be  removed  by 
habeas  corpus  and  certiorari  into  K.  B.,  and 
the  appellee  be  admitted  to  bail,  he  cannot  be 
discharged  on  appearing  to  his  recognizance 
and  producing  d  release  from  the  prosecutor, 
but  must  be  arraigned  upon  the  record,  and 
then  plead  the  release  or  autrefois  acquit.  Cut- 
lifortTs  case,  6  Mod.  219. 

5.  Appeal  is  barred  by  a  rccoveij  in  tres- 
pass,   jfoore  V.  Mussey,  Hob.  94.  1  Leon.  319. 

6.  Coverture  of  the /erne  after  the  mnrder  of 
her  former  husband  bars  her  appeal.  Stanley^s 
case,3Dy.296.  pi.  20. 

7.  Nul  tiel  vill  or  parish  may  be  pleaded  in 
abatement  to  an  appeal  of  murder.  Orbell  v. 
Ward,  Comb.  139.  1  S?\lk.  59.  S.  C. 

8.  But  it  is  not  pleadable  by  attorney.  S.C. 
1  Salk.  59. 

9.  An  appellee  may  plead  in  abatement  and 
over  to  the  folony  at  the  same  time,  or  at  his 
election  may  plead  in  abatement  only.  S.  C. 
1  Show.  47. 

2.  What  are  not 

1 .  Neither  an  acquittal  nor  an  attainder  is  a 
bar  to  an  appeal  at  common  law,  but  the  hav- 
ing  clergy,  which,  if  delayed  by  default  of  the 
coiut  will  not  prejudice  him.  Lisle  v.  Arm- 
strong,  12  Mod.  108,  109.  1  Keb.  89.  93. 
Carth;  394.  Holt  63.  S.  C. 

2.  Release  to  one  appellee  is  not  good  for 
the  other.    Anon,  Jenk.  Cent  137.  165. 

3.  An  appeal  is  not  barred  by  a  pardon. 
Arwn,  Jenk.  Cent  160. 

4.  Son  assault  demesne  is  no  plea  in  an  ap- 
peal of  mayhem.    1  Keb.  884.  pi.  44. 

5.  In  an  appeal  of  murder,  the  jurisdiction 
of  the  King's  Bench  cannot  be  taken  away,  by 
pleading  in  abatement  that  the  fkct  was  com- 
mitted m  one  of  the  cinque  ports.  Crisp  v. 
Verrae,  Cro.  El  910. 

3.  l(ow  they  should  be  pleaded. 
1.  The  defendant  can  neither  appear  nor 
plead  by  attorney ;  he  mqst  plead  in  propria 
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periona,    Corbet  v.  Ward^  Salk.  59.  Carth.  54. 
395. 

2.  In  an  appeal  of  mayhem,  a  man  cannot 
plead  in  abatement  and  in  bar ;  aliter  in  ap- 
peals of  felony,  in  favorem  otte.  Kirton  v. 
WiUianu,  Cro.  Eliz.  495. 

3.  In  appeal  of  mayhem,  if  the  defendant 
pleadtf  to  the  writ,  he  ought  not  to  plead  over 
to  the  mayhem ;  otherwise  in  appeal  of  murder 
or  robbery ;  and  if  he  plead  over  to  the  may. 
hem  where  he  ought  not,  he  waives  his  plea  to 
the  writ  Kirton  ▼.  jiopton,  Moore,  457. 
Carth.  55. 332. 

4.  If  the  appellee  plead  in  abatement  with- 
out pleading  over  to  the  felony,  the  appellant 
may  pray  judgment  Orbell  v.  Ward^  3  Mod. 
267.  Holt  64. 

5.  On  an  aj^ieal  of  death,  a  plea  in  abate- 
ment, that  the  place  at  which  he  was  stated  to 
be  commoratU  is  misnamed,  need  not  be  veri- 
fied by  affidavit,  pursuant  to  4  &.  5  Ann.  c.  16. 
Young  V.  Slaughterford,  11  Mod.  217. 

6.  An  appeUee  cannot  amend  his  plea. 
Boyle  V.  Pitt,  4  Mod.  15a 

{i)  Of  the  oubaequent  proceedinge, 

1.  Chi  the  writ  beinff  returned  the  appellant 
may  be  demanded,  and  on  his  not  coming,  the 
appellee  will  be  discharged.  Stout  v.  Maroon^ 
12  Mod.  349. 

2.  Appeal  de  morte  viri  was  carried  down 
to  be  tried  by  nisi  priue ;  appellant  did  not  put 
in  the  record  ;  it  was  held  to  be  neither  nonsuit 
nor  discontinuance,  but  that  appellant  should 
pay  costs.    Sutton  v.  Sparrow,  12  Mod.  67. 

3.  If  a  person  be  convicted  of  manslaughter 
on  an  indictment  of  murder,  and,  before  clergy 
allowed,  the  widow  of  the  deceased  brings  an 
appeal,  the  convict  cannot  pray  his  clergy 
until  he  is  arraigned  on  the  appeaL  Holbome 
y.  Sir  P,  Lloyd,  2  Show.  174 

4  But  after  being  arraigned  on  the  appeal, 
the  court  will  allow  time  to  the  appellee  to 
plead  to  it    lb. 

5.  Formerly  it  was  held,  that  the  court 
might  refuse  to  record  the  prisoner's  prayer  of 
clergy,  in  order  to  prevent  him  from  pleading 
the  conviction  on  the  indictment  in  bar;  but 
it  is  now  settled,  that  a  conviction  of  man- 
slaughter, on  an  indictment  of  murder,  and 
the  prayer  of  the  clergy,  or  that  he  was  ready 
to  pray  his  clergy  thereon,  is  pleadable  ex  de- 
bitojuetieuB.    Id,  ibid. 

6.  If  an  appeal  of  murder  be  re- 
[  *TT  ]  moved  *by  hob.  corp,  and  certiorari 
into  K.  B.,  and  the  appellee  be  ad- 
mitted to  bail,  he  cannot  be  discharged  on  ap- 
pearing to  his  recognizance,  and  producing  a 
release  from  the  prosecutor,  but  must  be  ar- 
raigned upon  the  record,  and  then  plead  the 
release  of  autrefoie  acquit.  GuUford'e  case, 
6  Mod.  219. 

7.  If  appellant  be  nonsuit,  yet  the  king  may 
proceed.  Stout  v.  Tnoler,  12  Mod.  374  Cra 
£1.  460. 

8.  Defendant  in  appeal  having  tendered  his 
battel,  and  being  disdiarged  by  demurrer  in 


law,  ahall  be  yet  arraigned  at  the  mait  of  the 
king.    Read  v.  Rochferth,  2  Dy.  120.  pL  10. 

9.  If  judgment  be  given  on  an  appeal  of 
death  against  three  appellants,  they  may  all 
join  or  sever  in  a  writ  of  error.  Anon.  11 
Mod.  70. 

10.  In  an  appeal  of  murder  the  jarj  may 
acquit  of  the  murder  and  find  not  guilty  eene- 
rally,  or  guilty  of  the  homicide;  and  being  a 
verdict  for  the  crown,  and  not  for  the  party, 
it  may  be  pardoned;  but  the  appellant  cannot 
enter  a  nonsuit,  tliough  he  may  a  retraxit. 
Penryn  v.  Corbet,  Cro.  £1.  464  469.  Mo.  407. 
S.  C.    Banage'e  case,  Lat  126.  S.  P. 

11.  On  an  appeal  of  treason  and  felony  hy 
the  heir  against  the  wile  and  a  stranger  for 
the  murder  of  his  father,  he  may  take  out  one 
or  two  venireo  at  his  election,  and  if  the  gene- 
ral  issue  be  joined  at  the  bar  the  same  time 
in  which  the  appellees  are  arraigned,  there  is 
no  necessity  to  file  the  declaration.  Pigoi  v. 
i'vrot,Cro.Car.  531. 

12.  A  nonsuit  after  appearance  is  peremp- 
tory. 3  Salk.  37.  Smith  v.  Boioes,  11  Mod. 
216. 

13.  So  is  a  discontinuance.  OrbeU  y.  Ward, 
Carth.  56. 

14.  Where  defendant  in  appeal  is  aoqnitted, 
the  justices  of  nist  priue  have  power  to  in- 
quire of  the  damages,  and  whether  the  pUintifT 
be  sufficient,  and  if  not  who  are  his  abettors. 
Read  v.  Ruohforih,  3  Dy.  120.  pi.  10.  12  Co. 
125. 

15.  If  a  monk  or  feme  covert  be  acquitted 
in  an  appeal,  they  shall  not  have  damages 
against  the  abettors.  Moore  v.  Haooey,  Hob. 
98. 

16.  Burning  in  the  hand  is  part  of  the  judg- 
ment in  appeal,  but  may  be  pardoned  by  the 
king.    SearU  v.  WiUiama,  Hob.  294. 

17.  The  defendant  ought  to  recover  his 
damages  wholly  against  the  principcd,  or 
wholly  against  the  abettors,  and  not  part 
against  one  snd  part  against  the  other.    12 

18.  If  the  appellor  cannot  pay,  his  body  shall 
be  taken  ad  eatufaciendum,    12  Ca  125. 

19.  The  abettors  shall  not  be  concluded  by 
the  binding  of  the  iury.    12  Co.  125. 

20.  On  an  appeal  of  murder  against  several, 
one  as  principal,  the  others  as  accessories,  if 
the  principal  be  found  guilty  of  manslaughter 
only,  accessories  befere  the  fact  are  discharg- 
ed, but  not  those  after;  and  they  ought  to  he 
tried  by  several  eentre  facia$'B  in  an  apped, 
but  not  upon  an  indictment;  and  if  the  prmci- 
pal  has  his  clergy,  or  pardon  before  judgment, 
the  accessory  is  discharged,  otherwise  afkr 
judgment    Gqffv.  Byby,  Cro.  Eliz.  541. 

21.  If  the  appellor  is  a  pregnant  woman, 
she  may  be  let  out  upon  mainprise  to  have 
her  body  to  satisfy  the  damages.    12  Co.  125. 

22.  Chi  appeal  of  murder,  and  finding  of 
manslaughter,  the  plaintiff  may  pray  he  shall 
not  be  put  to  have  clergy.  Shackbonmgk  v. 
Biggim,  Cro.  EUz.  632. 
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QX  An  appedl  ooee  bevon  die*  witli  the 
daleiidaiiL    Amhl  Jenk.  189. 

U.  AtRAI.  WmOM  AM  ORDER  OF  JUBTICIfl. 

(a)  When  U  lies. 

1.  If  penoos  are  aggrieved  by  any  aeaa  or 
tax,  an  appeal  hea  to  the  Beasiona,  whoae  order 
therein  wiil  be  binding  on  all  parties.  Anon. 
Foley,  P.  L.  3a 

2>  The  power  of  jnsticea  is  not  absolute  as 
to  the  accottnta  of  overseers  of  the  poor;  but 
an  appeal  lies  from  them  to  the  sessions,  iinon. 
12  Mod.  560. 

3>  An  order  of  justices  for  the  removal  of 
a  poor  person  cannot  be  discharged  or  fabi. 
fied,  birt  npon  nn  appeal.  Between  Jnhabi' 
teatf  sf  Ckalbury  and  Chipping  Farringdan^ 
Hob.  509, 510. 

4.  Agninnt  an  order  of  settlement, 
[  *78   ]  *tfae  party  may  appeal  as  well  as 
the  pariah.     R,   ▼.  InhabUaniB   of 
^^AU.  Carth.  222. 

(b)  7b  whom  the  appeal  $hould  be, 
V  T^  aesaiona  hare  power  to  look  into  the 
jorisdictiao  of  jnsticses  of  towns,  &.&  upon  an 
^peal  against  an  order  of  removal  made  by 


sufficient,  and  the  justices  can  proceed  the 

next  sessions  after.    Marthas  case,  Comb.  365. 

418. 

(d)  Fewer  of  ike  eeeeiom  reepeeting  appeaU, 

1.  The  sessions  have  nothing  to  do  with  an 
original  order,  but  upon  appeiu.  Rex  t.  /n- 
hamtanle  of  Lever\ngton^  Burr.  Sett  Ca.  Na 
96.  p.  276. 

S.  And  where  they  quash  an  order  it  must 
appear  to  be  an  appeaL    ilnon.  Salk.  479. 

3.  Sessions  can  amend  defects  in  form  onlj^ 
but  cannot  amend  merits  or  what  requires  ex- 
amination. Rex  v.  InhabitanU  of  Great  £ed^ 
unn.  Bur.  Sett  Ca.  No.  5& 

4.  Nor  can  they  take  up  an  appeal  if  not 
continued  by  adjournment;  notwithstanding  a 
conditional  reference  to  the  next  judge  of  as- 
size. Rex  v.  InhabitanU  cf  HedingMm  SiUe^ 
Burr.  Sett  Ca.  No.  35.  p.  112. 

5.  Sessions  can  only  affirm  or  quash  orders 
on  appeal,  and  have  no  power  to  make  orders. 
OvercoU  v.  Grindon,  12  Mod.  376. 

(c)  FroeeedingB  of  ike  eeetione  upon  appeaL 
1.  Upon  appeal  n'om  allowance  of  overseers' 
acoountaii  the  sessions   must  execute  their 


^Ifm.    JMaeeen  InhtManU  qfAUnrighUm  and  judgment  in  the  same  manner  as  two  justices 
«»?«<«,  1  Stra.  300.  M    ^         ,        -.  ...       ...    ..A 

2.  An  appeal  firom  an  order  of  corporation 
]Qiftiees  mnat  bejto  the  sessions  of  the  county, 
not  of  the  corporattoo.  Between  luhabilante 
of  Wa^ord  and  Wendooer,  Salk.  490. 

3-  Bat  the  seadons  of  particular  liberties 
may  have  the  determination  of  appeals  about 
^  poor,  and  not  the  county  sessions.  JR.  v. 
9^V>^,  Stra.  1222.  Rex  v.  Knot,  Gilb. 
Kepw396. 

(c)   Wkeniiehouldhe, 

^  L  An  appMl  from  an  order  of  the  justices 

m  relation  to  the  highwavs  must  be  to  the 

■at  sesrions.    Rex   v.  InhabitanU  of  St, 

C«»y«.  Fort  327. 
1  Appeal  from  an  order  of  bastardy  mufft 

n  to  this  next  sessions.    Rex  ▼.  Adama,  11 

HQiS94. 

^  And  to  the  first  sessions  after  notice  to 

«e  fttiier  of  the  first  order.    Rex  v.  Breton, 

^■1^480.    Asx  T.  Barren,  1  Mod.  20. 

^Tbe  appeal  must  be  to  the  next  sessions 

vkt  rewonl  not  date  of  the  order.    Rex  ▼. 

^A«*i<sait  0/ iVbrton,  Stra.  831. 

^'  Appeals  fit>m  orders  of  justices  must  be 

^^  next  general  sessions,  and  not  to  the 

''JJitceneraf  quarter  sessions.    Rex  v.  Shaw^ 

H  Mod.303.    Rex  v.  Adame,  11  Mod.  294. 

««»».aflio,  Salk.  482. 
6.  Appeals  must  be  to  the  next  sessions 

^er  tlio  order  is  made.    Speneer*9  case,  3 

7*  .An  appeal  against  a  poor*s  rate  most  be 
^  ^  next  sessions  after  the  allowance  of  the 
'^  Rex  T.  St.  Oilee'o  Farieh,  11  Mod.  259. 

^  **Vha  next  sessions**  is  the  next  after  the 
Cn^Bos-    R^   ▼•    /niba6i/antf  ef  Ragby* 

9*  Where  an  appeal  lies  at  the  next  qnarter 
***HDs,if  it  be  FBoeiwd  and  lodged  there  it  is 
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I  ouffht  to  do.    Reg  v.  Hedgea,  Salk.  533. 

2.  Where  an  act  of  paruanaent  gives  an  ap^ 
peal,  the  fact  as  well  as  the  law  is  to  be  re-ez- 
amined.    Breedon  v.  GiU,  5  Mod.  274. 

3.  But  that  must  be  the  last  resort,  for  the 
Court  of  K.  B.  may  compel  the  justices  to  exe- 
cute their  power,  but  they  cannot  reform  their 
judgment    Breedon  v.  uill,  5  Mod.  275. 

4.  If  the  first  order  be  bad,  no  subsequent 
order  on  appeal  can  make  it  good.  Alton. 
Salk.  482. 

4.  Sessions  must  affirm  or  vacate  the  first 
order,  and  it  may  be  vacated  by  implication. 
Rex  V.  InhabitanU  eflbrtfield,  Carth.  223. 

5.  One  sessions  on  appeal  cannot  refer  a 
matter  to  be  determined  by  *ano. 

ther    sessions.     Rex  v.   Harding^  [  *70   ] 
Salk.  477. 

6.  Appeals  from  orders  of  justices  may  be 
adioumed  to  another  sessions.  Between  In- 
habitanU of  Kinge  Langley  and  St.  Feten^ 
1  Ld.  Raym.  481.    Salk.  605.    12  Mod.  260. 

ac. 

7.  When  the  sessions  is  discontinued,  a  sub- 
sequent sessions  cannot  resume  the  appeals. 
Rex  V.  InhabitanU  ef  PoleUd,  2  Stra.  1263. 

8.  An  appeal  may  be  dismissed  for  want  of 
the  notice  appointed  by  the  sessions.  Aneii. 
Stra.  315. 

9.  On  an  appeal  to  sessions,  if  the  right  of 
tithes  come  in  question,  the  court  cannot  i»t>- 
ceed  in  the  cause.  Rex  v.  Furneee,  11  Mod. 
320. 

(0  Effect  ofaj^al  to  the  Hseiona. 

1.  Orders  of  justices  confirmed  on  appeal, 
are  ooodnsive.  Rex  v.  LongeriUhiU^  12  Mod. 
419. 

2.  An  order  dieeharged  npon  an  appeal  to 
the  sessions  is  conclusive  only  between  the 
GontendiDg  pariahM ;  bat  if  confinnad  apoa 
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•n  appetl,  it  is  Undin;  to  all  parishcB.  Myn- 
ton  Paritk  ▼.  Stony  Stratford,  3  Salk.  260, 
26L 

III.  Apfkal  in  other  cases. 

1.  Appeal  lies  to  the  spiritual  court  for  re- 
ftuioff  to  allow  prooft.  BlackweVs  case,  Cro. 
Eliz.844 

2.  An  appeal  lies  to  tlie  arches*  court 
respecting  the  setting  up  ornaments  in  a 
church.  Cart  v.  Marsh,  Q  Stra.  1080.  Andr. 
69.  S.  C. 

3.  No  appeal  or  other  remedy  against  the 
jndgment  of  the  visitor  of  a  college.  jR.  t. 
Ward,  of  AU  SouV$  CoU.,  T.  Jo.  175. 

4  The  appeal  from  a  peculiar  is  to  the 
archbishop  and  not  to  the  bishop.  i4non.  11 
Mod.  6. 

5.  Upon  a  conviction  upon  the  st  97  Car.  2. 
for  beinz  at  a  coventicle,  in  a  corporation,  the 
appeal  snould  be  to  the  quarter  sessions  of  the 
corporation,  not  of  the  county.  SouthmouUon 
case.  Skin.  122. 

6.  An  appeal  to  the  house  of  lords  must  bo 
brought  within  five  years.  MoteL  30. 

7.  An  appeal  from  the  plantations  will  be 
dismissed  with  costs,  and  without  notice  to 
the  appellant  or  his  agent,  unlees  he  proeurcM 
the  proceedings  to  be  transmitted,  and  goes  on 
with  the  cause  within  a  year  afler  the  allow- 
ance of  the  appeal  in  the  plantations.  Gordon 
▼.  Lowther,  2  Ld.  Raym.  1447. 

8.  Appellant*s  death  does  not  abate  an  ap- 
peal in  the  spiritual  court  Polixfen  v.  Polix- 
fcn,  2  Lev.  6. 

9.  If  one  be  excommunicated  for  the  non- 
performance of  a  sentence,  an  appeal  suspends 
not  the  excommunication,  but  the  sentence. 
Powell  V.  Harman,  Moore,  850. 

10.  An  appeal  can  suspend  the  probate  of  a 
will,  but  not  an  excommunication.  Anon,  1 
Ro.226. 


APPEARANCE. 
I.  How  rr  should  be,  p.  79. 
II.  At  what  Tin  it  should  be,  p.  80. 
III.  At  to  plaintipf'b  ektebinq  an  appear- 
ance FOR  dependant,  p.  80. 

IV.   How  A  BAD  APPEARANCE  IS  CURED,  p.  80. 

V.  What  defects  appearance  aids,  p.  80. 

I.  How  it  should  bk. 

1.  At  common  law,  when  any  one  was  by 
the  king*8  writ  commanded  to  appear,  it  was 
always  taken  that  he  should  appear  in  person. 
Beeeher*$  case,  8  Ca  586. 

2.  Elxcept  in  the  case  of  in&nts ;  and  no 
man  could  make  an  attorney  but  on  a  writ  de 
attomato  faciendo,  Coan  v.  Botoles,  1  Show. 
165. 

3.  It  is  error  to  appear  by  attorney  in  those 
cases  where  the  defendant  or  tenant  cannot 
by  the  law  appear  by  attorney;  but  in  those 
cases  where  the  defendant  or  tenant  may  ap- 
pear by  attorney,  but  upon  some  process  by 
reason  of  some  default  or  contempt  be  ought 


to  appear  in  person,  appearance  by  attorney  it 
not  error.  Beecher*s  caae,  8  Co.  586. 

4.  Appearance  on  a  recognizance  in  6.  R. 
must  be  in  person,  and  not  by  attorney.  iln<m. 
11  Mod.  253. 

*5.  The  condition  of  a  bail-bond  [    '80   ] 
being  for  the  appearance  of  the  de* 
fendant  at  the  return  of  the  writ,  can  only  be 
performed  by  putting  in  bail  abore.  Gardiner 
V.  Dudgate,  2  Show.  52.  notU, 

6.  A  writ  must  issue  to  warrant  a  voluntary 
appearance.  Anon,  12  Mod.  404. 

7.  Formerly,  though  a  writ  was  not  return- 
ed, yet  the  defendant  might  appear  at  the  day 
either  to  save  a  penalty  or  bis  inheritance. 
Anon.  1  Salk.  64 

8.  So,  tliough  it  be  returned  not  served 
Moore  v.  WatU,  1  Ld.  Raym.  616. 

9.  Or  returned  nihil,  Panokaw  v.  Jfomtes, 
2Ld.  Raym.  1138. 

10.  If  an  attorney  appear  for  a  defendant,  the 
appearance  is  good,  aithoaeh  the  attorney  had 
no  warrant  for  so  doing.  Anon.  6  Mod.  16.  1 
Keb.89.pl  65. 

11.  But  the  attorney  appearing  without 
warrant,  is  liable  to  an  action.  Arum,  6  Mod. 
16.  lKcb.89. 

12.  So,  it  is  no  error  on  jndgment  in  deb^ 
that  a  person  appeared  for  the  defendant,  and 
as  his  attorney,  who  was  never  admitted. 
Haydtm  v.  Mynn,  Cro.  Jac  521. 

13.  Appearance  to  an  indictment  is  only  to 
the  end  of  the  term ;  to  civil  actions  to  the 
end  of  the  suit     The  King  v.  Fatter^  12  Mod. 

448.  .    .      ^ 

14.  Bail  is  no  appearance  until  it  is  filed. 
Gardiner  v.  Dudgate,  2  Show.  51, 52. 

[How  appearance  by  an  In&nt  should  ^«.^ 
post,  tit.  1!nfant^—Aiwo  by  Husband  and  Wife, 
see  tit  Baron  and  Feme.] 

II.  At  what  time  rr  should  be. 

1.  If  a  man  be  bound  for  his  appearand 
the  first  day  of  the  term,  it  is  to  be  intended 
the  first  day  in  fiill  term,  though  it  is  the 
fourth  in  law.     CondaU  v.  Cqffin,  2  Ra  432. 

2.  If  a  defendant  remove  an  indictment  ^ 
eerttomri,  he  must  appear  above  during  the 
term  in  which  the  writ  is  returned.  Anon,  o 
Mod.  220. 

III.  As  TO  plaintiff's  XNTEaiNG  appeaba.w« 
FOR  defendant.  ^ 

1.  By  the  12  G.  1.  c  29.  where  the  cause  of 
action  does  not  amount  to  10/.,  if  the  defend- 
ant does  not  appear  in  four  days  (or  now,  la 
eight  days,  by  the  5  6.  2.  c  27.)  after  the  re- 
turn, the  plaintiff,  upon  affidavit  of  scrnce  of 
process,  may  file  common  bail,  and  enter  an 
appearance,  and  proceed  as  if  the  defendan 
had  appeared. 

2.  The  plaintiff  may  enter  an  appearance 
for  the  defendant  the  day  after  the  appear- 
ance day  of  the  return  of  the  writ  •«**'J" 
itferru^R,  Ca.  Prac.  C.  P.  47.  1  Barnes,  IW. 
S.  P.  . 

3.  If  the  appearance  be  entered  on  tw 
eighth  day,  it  is  wrong;  but  it  is  too  Isto  » 
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apply  to  the  oouit  after  judgmont  nffned. 
Jior«e  ▼.  Fmrnkm^  1  Barnes,  164, 165.  Fnc 
Rer.  33.  &  C. 

4.  Where  the  plaintiff  enters  an  appearance 
fer  the  deftodaBt,  he  is  not  obliged  to  tf  ke  no- 
tice of  an  attorney  the  defendant  employs, 
until  he  pleads.  Jonct  t.  Wittiitton,  Ca.  Prac 
C.P.  126. 

5.  If  an  in&nt  reibaes  to  name  a  guardian 
to  appear  by,  the  plaintiff  may  do  it  for  him. 
Apoc  r.  illtsoU,  Stra.  1076. 

6.  The  declaration  ahonld  not  be  delivered 
beftre  the  appearmace  is  entered.  MaUketoi  ▼. 
Amc,  1  Barnes,  164.  - 

7.  If  the  process  is  serred  upon  the  wrong 
penoB,  the  defendant  may  set  it  aside,  and 
the  tppearanoe  entered  by  the  plaintiff  will 
be  of  no  avaiL  WettaU  v.  Fineh^  I  Barnes, 
894. 

IV.  How  A  BAD  ArrCARAIICB  IS  CUBED. 

1.  When  a  man  of  full  age  appears  by 
gaudian,  and  the  other  party  admits  him  so 
to  ippear,  he  is  thereby  concluded,  becaiuf  he 
bis  admitted  him  so  to  appear.   17  Ed.  3.  pL 
7a  at  Cssav.  Bowles,  1  Show.  171. 
V.  What  nmBCTS  appkarancb  aids. 
1-  Appearance  cores  a  misnomer  and  im- 
proper addition.     Fmrtueue  ▼.  Markkam,  Cra 
Jac.482. 

^  Appearuioe  aids  where  the  party  appears 
ind  pleads;  bi^  if  he  appears  ond  takes  ex- 
ccptwn  far  a  defect  in  the  writ  or  return,  such 
defect  is  not  aided  by  the  appearance,  unless 
lie  waifes  his  exception  by  pleading  over. 
^^^tiitM  r.  Law,  Skm.  549. 

3.  On  a  conviction  before  magis- 
[    *81  ]  trates,*  appearance  cures  defects  in 
sniomons.    Bex  v.  JohMon,   Stra. 
961. 

4.  Appearance  will  supply  the  want  of  sum- 
Bona    Reg,  y.  Green,  10  Mod.  213. 

&  Appearance  cures  defects  in  process. 
CweaU  T.  Martin,  Stra.  1072.  DaUton  v. 
nirp,  Cra  EL  767.  1  Barnes,  142.  lb.  338, 
399.   Jenk.57.  • 

6.  Irregularity  in  the  delivery  of  a  declara- 
tioo  is  mule  good  by  appearance.  Walgrave 
▼•  Te^,  1  Ld.  Raym.  706. 

7.  Appearance  helps  a  miscontinuance,  but 
not&ducQiitinuance.    Awnu,  12  Mod.  8. 

8.  The  appearance  of  an  appellee  does  not 
P^  him  in  the  custody  of  the  marshal,  un- 
^  t  cnssnt/ihir  be  entered  or  bail  given, 
ftflwrfv. ,Cro.  EL  605. 

APPENDANCY. 
I  What  tiiihgs  may  be  appxndant  oa 

AmrBTKNAirr. 
IL  What  CAitNor  bb  so. 

IIL  How  ATPENDAUCY  OB    APTUBTCNANCT  IS 

DKSraOTBD. 
IV.  Wh4T   will  PASS  DNDBB  THB  WOBD  AP- 
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L  What  THiiiaa  mat  bb  AFPBNDAirr  ob  ap- 

niBTBHART. 


1.  An  advowson  or  eonunon  BBsy  be  appen- 
dant to  a  manor,  house,  or  land.  Uolden  v. 
Smallbrooke,  Vaugh.  190.  P.  C.  Com.  170.  4 
Ca37a. 

2.  A  leet  may  be  appendant  (o  a  hundred* 
ilflon.  March,  75.  pi.  115. 

3.  Land,  rent,  or  tithes,  may  be  appurtenant 
to  a  chapeL    Grabhtnn  v.  Owes,  ralm.  94. 

4.  A  forest  may  be  appendant  to  an  honour. 
ilRon.  Jenk.  Cent  29. 

5.  Estovers  granted  to  repair  a  house  are 
appurtenant  to  it  Dean  Se  Chapter  of  Wind-^ 
sor  V.  Hyde,  5  Co.  24  a.  Ma  399.  1  Vent 
407. 

II.  Wkat  cannot  bb  so. 

1.  Land  cannot  be  appendant  to  a  hoias, 
Gerrard  v.  Wordty,  1  And.  77. 

2.  Land  cannot  be  appurtenant  to  a  mes- 
suage, in  {he  true  and  proper  nature  of  an 
appurtenance.  Partridgs  v.  iSkrange,  Plow. 
85. 16a  170.    4  Co.  36.  b. 

3.  But  though  it  cannot  strictly  be  amwrto- 
nont  to  a  messuage,  such  word  may  he  con- 
strued to  pass  the  land  by  the  intention  of  the 
parties.    HM  v.  Grange,  1  Dy.  130a. 

4.  An  advowscm  in  poseession  cannot  be  ap- 
pendant to  a  reversion  expectant  upon  an  es- 
tate for  lite.  CoU  v.  Bp,  of  Coventry,  Hob.  161. 

IIL  How  APPENDANCY  OB  APPUBTXNANOT  IS 

DEiTBOTXO. 

1.  The  appendancy  of  on  advowson  to  a 
manor  is  destroyed  by  a  grant  of  the  manor, 
with  an  exception  of  the  advowson.  Rex  v. 
Bp,  of  Rochester,  2  Mod.  1. 

2.  If  a  houBc,  to  which  estovers  are  appen- 
dant, fell  down,  the  appendancy  is  not  destroy- 
ed, but  the  estovers  suspended,  and  upon  the 
re-edifying  are  revived  again.  Cowper  v. 
Andrews,  Hob.  39,  40. 

3.  If  toll  be  appurtenant  to  a  manor,  the 
appurtenancy  is  not  destroyed  by  the  manor 
coming  to  the  crown.  James  v.  Johnston,  3 
Mod.  144. 

4.  When  the  king  grants  any  privilejfes, 
liberties,  franchises,  £c  which  were  privi- 
leges, liberties,  or  franchises  in  his  own  hands 
jure  coronet  within  such  possessions,  if  they 
come  again  to  the  king,  he  has  them  again  tn 
jure  corona,  and  if  wreck,  or  goods  waived, 
estrays,  &,c  were  appendant  before  to  posses- 
sions, the  appendancy  is  extinct,  and  the  king 
is  seised  of  them  tn  jure  corona  ;  but  when  a 
privilege,  liberty,  franchise,  or  jurisdiction, 
was  not  tn  esse  before,  but  is  newly  created  by 
the  king,  such  privileges,  Slc  are  not  extinct 
by  the  accession  of  them  to  the  crown,  nor  the 
appendancy  of  them  severed  from  the  posses- 
sions.  AwiOt  of  Strata  Mercella*s  case,  9  Co. 
25.  b. 

IV.  What  will  pass  itndeb  the  wobd  appub- 

TBNANCBS. 

1.  Devise  of  a  house  cum  terris  pertinentu 
bus  will  pass  lands  which  have  been  used  five 
or  six  years  with  the  house;  but  if 
they  had  been  divided  *half  a  year  [  *83    ] 
before  the  devise,  otherwise ;  though 
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tbe J  wen  rafficientlj  united  before  to  make 
a  reputation.     Que  of  LaJUs  and  Barker^ 
Palm.  376. 
2.  Tarbaru  granted  to  a  house  panes  by  a 

Cmt  of  the  house  with  the  appurtenances.  3 
▼.180.  5  Co.  24  a. 

APPORTIONMENT. 
Or  ooHMOw.    See  post^  tiU  Cobuion. 
Of  ▲  Condition.    See  Condition. 
Of  a  Contract.    See  Contkact. 
Of  Rbnt.    See  Rent. 

APPRENTICE. 
I.  Powm  of  Jusnea  vo  ooMnci.  a  mam  to 
TAJOC  AN  AFFRKNTICE,  p.  8^ 

II.  When  thkeb  may  bk  a  disciiaeoe  of 

AN  APraBNTlCB,   AND  HOW  THE  ORAER 
•BOULD  BE  MADE,  p.  82. 

in.  When  not,  p.  83. 

IV.  What  is  a  sufficient  binding  and  ap- 

FJlSNTICESHir,  p.  84. 
y.  Of  THE  ABSIONMENT  OF   AN  AFFBENTICE, 
p.  84. 

VI.  Rights,  kemcdiib,  and  uabiutieb  of 

THE  MASTER,  p.  85. 
VII.  RkHTTB,  remedies,   and  LIABIUT1E8  OF 
THE  APPRENTICE,  p.  85. 

[A$  to  the  settlement^  an  apprentiee,  $ee 
post^  tit.  Settlement. 

¥^httt  is  a  mi^fident  serrioe  by  an  appren- 
Itce,  9ee  po$t^  tit  Trade.] 


I.  Power  of  justices  to  compel  a  man  to 

TAKE  AN  apprentice. 

1.  Justices  at  sessions  have  power  to  com. 
pel  a  man  to  take  an  apprentice.  Anon.  1 
Salk.  67.  7^  Kingy.  Fairfax,  I  Show.  76. 
3  Mod.  270.  &  C.  Rex  v.  Ctttt/er,  I  Lot.  84. 
T.  Ravm.  65.  a  C.  6  Mod.  164. 

2.  Formerly  only  apprentices  to  husbandry 
could  be  put  out,  and  not  apprentices  to  trades. 
Rex  T.  Fairfax,  Carth.  94. 

3.  But  under  the  8  &  9  W.  3.  c.  30.  s.  5.,  it 
was  held,  that  a  merchant  was  bound  to  taJu 
an  apprentice,  and  that  it  was  in  the  discre- 
tion of  the  justices  to  determine  as  to  the  fit- 
ness of  the  person  to  whom  the  apprentice 
might  be  put    URnehamp^e  case,  2  Salk.  491. 

1  Bott  605.  See  also  Cald.  444.  1  Bla.  Com.426. 

4.  If  the  master  of  an  apprentice  in  bus- 
bandry  dies,  the  justices  at  sessions  cannot 
order  his  executors  to  keep  him ;  but  perha|J8 
covenant  would  lie  against  the  executors. 
PraU'e  case,  12  Mod.  27.  Carth.  231.  The 
King  V.  Peck,  1  Salk.  66. 

5.  Overseers  may  compel  a  master  to  take 
and  provide  for  an  apprentice.    R,  v.  Clarke, 

2  Show.  193. 

6.  Justices  may  place  poor  with  any  that 
own  lands  in  the  parish.  Rex  v.  Pine,  3  Keb. 
636.  pi.  36.    Cald.  444. 

7.  Apprentices  are  not  to  be  put  on  gentle- 
men. Kex  v.  Pine,  3  Keb.  51 6.  pL  76.  §ed  vid, 
2  Salk.  491.    1  Bla.  Com.  426. 

8.  If  a  master  tarns  off  an  apprentioe  with* 


I  oat  lawftd  authority,  the  juitioes  may 
him  to  take  him  again ;  and  the  master,  if  he 
refuses,  may  be  indicted.  Per  H<4lv  C.  J. 
Comb.  405. 

9.  So  under  the  8  dt  9  W.  3.  he  is  limble  to 
an  indictment  for  not  receiving  or  not  prorid. 
ing  for  an  apprentioe,  after  an  order  of  justices 
to  that  effect  Reg  v.  Gould,  1  Salk.  381.  6 
Mod.  164. 

10.  One  of  the  justices  to  allow  a  binding 
must  be  one  of  the  quorum.  Rex  v.  Inkak. 
WooUtanUm,  Stra.  11 10.- 

1 1.  Order  of  justices  to  receive  one  boond 
by  the  churchwardens  was  quashed,  beenuae 
the  Indenture  contained  a  covenant  not  accor- 
ding to  the  statute,  and  that  avoided  the  whole 
indenture.    Rex  v.  Wagetaff,  Gilb.  Rep.  278. 

IL  Whin  THcax  mat  bb  a  nnciuROB  of  air 

APPRENTICE,    AND    HOW     TBE     OEIMM, 
8HOI7U»BR  MAOB. 

1 .  The  court  of  quarter  sessions  has  original 
jurisdiction  respecting  the  discbarge 

of  apprentices.  Rex  v.  GtU,  •Stra.    [  *83  ] 
143.  704  Rex  v.  Jo&iieon,  2  Salk. 
491.  C.  T.  Hardw.  101.  1  Salk.  68.  1  Sennd. 
316.  n.(4) 

2.  Under  the  5  Eliz.  c.  4.  s.  35.,  the  discbajge 
must  be  at  the  general  sessions,  and  not  at  a 
private  sessions.    Anon,  Skin.  98. 

3.  The  sessions  by  this  act  may  pnni^  an 
apprentice  or  discharge  the  indenturee,  vHw' 
ther  the  application  be  made  oo  the  peri  of 
the  master  or  the  apprentice.  Watkina  ▼.  Ed- 
wards, 1  Mod.  287. 

4.  It  was  the  intention  of  tbe  act,  that  a 
master  shall  be  discharged  of  a  bad  apprentice, 
as  well  as  that  an  apprentice  shall  be  dis- 
charged of  a  bad  master.  Hawkenoorth  and 
lRUary*s  case,  1  Saund.  313  a. 

5.  This  act  extends  to  all  manner  of  appren^ 
tices,  and  is  not  confined  to  the  trades  therein 
mentioned.  Rex  v.  CoUin6ottm,2  Lmd  Raym. 
1410.  1  Str.  663. 

6.  If  one  put  out  an  apprentice  by  the  jus* 
tices,  appears  afterwards  to  be  an  idiot,  the 
justices  may  discharge  the  master,  and  send 
back  the  boy  to  the  parish.    Anon.  Skin.  1 14 

7.  A  is  bound  apprentice  to  B,  a  freeman 
of  the  city  of  London,  and  A  is  bound  and  en- 
rolled there,  and  then  goes  and  lives  with  his 
master  in  Middlesex ;  the  justices  of  the  peace 
for  the  county  may  discharge  him.  Rex  v. 
CoUinboum,  At.  663. 

8.  The  justice  may  discharge  an  apprentioe 
by  5  Elaz.,  and  order  the  money  to  be  returned, 
and  the  indentures  to  be  delivered  up ;  and  this 
as  well  where  the  apprentice  is  discharged 
through  his  own  default,  as  where  for  the  de- 
fault of  the  master.    HameVe  case.  Skin.  108. 

9.  Justices  may  discharge  an  apprentice, 
and  also  order  a  restitution  of  the  money  given 
with  him.  Rex  v.  Johnoon,  Salk.  67,  68.  and 
490.    Holt  68.  Comb.  344.204 

10.  So  the  sessions  may,  by  original  order, 
discharge  an  apprentioe  from  his  indenture  on 
account  of  the  defiuilt  or  ilUreatment  of  the 
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,  wad  Older  m  tetnm  of  the  «ppf«iitie« 
MUx  ▼.  Dukmmmd,  3  Show.  390.  Sdk. 
68.491.    iJUWy  T.  Aw&etiMHA,  1  Mod.  2. 

IJL  The  order  nraal  set  forth  the  mailer*i 
appeeruiee^  or  that  he  was  Bummoiied,  and 
elao  some  good  caoae  of  discharge.  JR.  v.  GUI, 
1  Str.  143.  3  Str.  1013.  1  Satm£  313.  and  n. 

(0- 

12.  And  it  nrast  be  under  the  hands  and 
seals  of  ftar  justices  of  peace.  Antn.  Salk. 
470.    1  Saund.  31 6.  n.  (5). 

13.  An  order  to  discharge  an  apprentice 
Bust  be  sipied  by  the  justices  to  whom  the 
eomplaint  is  made,  ilex  r.  OgrrU,  7  Mod.  55. 

14  And  it  need  not  show  that  it  was  made 
two  justioee  in  or  near  the  place.    Rex  ▼. 

rwa,  Comb.  389. 

15.  Nor  need  it  aver  that  the  parents  were 
Botahk.    lb. 

16.^  Also  an  order  Ibr  diseharee  of  an  ap- 
prntiee  may  lie  returned  without  hand  or  «eal ; 
ftr  it  is  sotferimt  if  it  be  said  in  the  record, 
thst  the  original  was  n,  Gatdy  ▼.  Green, 
Coaib.344. 

17.  Though  an  apprentice  should  be  dis- 
charged Older  the  hands  and  seals  of  ibur 
jomes,  on  c<f  tieturt  to  remore  an  order,  it  is 
>mA  neceasarr  to  certify  the  very  diicharge, 
but  only  the  ftct  itselC    Anon.  13  Mod.  144. 

8elk.  410. 

18.  An  order  by  four  justices  ibr  discharging 
an  apprealioe  is  good,  though  the  master  does 
not  appear.  DittaCs  case,  Salk.  490. 
^  19.  But  their  power  to  discharge  appren. 
<iees  extendi  only  toauch  trades  as  are  named 
JB  the  statute,    ^ejr  v.  {^tefy,  Salk.  471. 490. 

90.  An  order  of  session  to  discharge  an  ap- 
pfoitioe  from  his  master  virtually  discharges 
tbe  muter  from  the  covenants  <m  the  inden. 
tan.  71kKmgw.Gately,5MoA.l40. 
^  31.  If  a  master  refrue  to  keep  his  apprea. 
tiee,  the  justices  may  discharge  him.  Hsiofcee. 
•trik's  ease,  1  Saund.  314. 

92.  If  by  deftult  of  the  master  the  indenture 
<■  not  cnroBed  within  the  year,  the  apprentice 
cui  me  out  his  indenture,  and  shall  be  die- 
charged;  otherwise,  if  by  default  of  the  ap- 
pnatiee.  Anon.  2  Ra  305.  See  3  Lev.  389. 
6Mod.69. 

23.  Apprenticeship  is  dissolved  by  the  death 
«f  the  maater.    BajE<er  v.  Bmrfidd^  Stra.  1266. 
III.  Whsn  not. 

1.  Hie  seaaions  under  5  Eliz.  c  4.  cannot 
Recharge  an  apprentice  from  his  master,  if 
not  boQod  to  one  of  the  trades  mentioned  in 
the  atatote.    Rtx  v.  Gate/y,  5  Mod.  140. 

*3.  The  aeasione  may,  by  5  Eliz. 
I  *M  ]  c  4.  s.  34.,  punish  an  apprentice  or 
discharge  him  from  his  master,  and 
*der  a  portion  of  the  fce  to  be  returned ;  but 
wheie  the  apprentice  compkins  against  his 
■nutar,  they  can  only  dissolve  the  indentures. 
fflZara  V.  tfaipfasicwnA,  1  Mod.  2. 

1  wsaiona  cannol  discharge  an  aoprentice 
« tccoont  of  sickaees.  itex  v.  Amm  Owen, 
Stri.99. 


4.  The  sessioaa  eaimotdiaeharge  aa  appren- 
tice without  a  sufficient  reaaon,  or  without  ap- 
peal.   IZeapv.JDtteie,  Stra.  704.    Comb.  303. 

5.  Using  the  apprentice  unkindly  is  not  a 
sufficient  reason  in  an  order  for  dischargin|r 
him.  Art^u  v.  ifeuseaMm,  C.  T.  Hardw.  lOl. 
Stra.  10l£ 

6.  Apprentice  cannot  be  discharged  without 
appearance  or  sum'mooa  of  the  master.  tUx 
V.  EoBemany  Stra.  1013.  At^u  v.  ^sMemaa, 
C.  T.  Hardw.  101. 

7.  An  apprentice  cannot  be  discharged  but 
by  general  sessions.    Aiten.  Skin.  98. 

8.  Order  to  discharge  him  quashed,  because 
made  only  by  three  justices,  when  four  are  re- 
quired by  the  statute.  Punlmg^B  case,  3  Sdk. 
41. 

9.  The  bankruptcy  of  the  master  does  not 
dissolve  the  apprenticeship,  though  it  may  be 
a  reason  for  discharging  him.  Puckington  v. 
CJdpton  BeenehoM,  Stra.  582. 

10.  Assignment  of  apprentice  bound  out  by 
the  justices,  cannot  be  vacated  by  the  sessions. 
Rex  V.  Bmmee^  Stra.  48. 

11.  The  sessions  cannot  order  an  adminis- 
trator to  refund  any  part  of  the  fee  which  the 
intestate  had  received  with  his  apprentice. 
Rex  V.  SUtndUh^  11  Mod.  110.  Sed  vid.  note 
[e]. 

19.  Justices  cannot  order  money  to  be  re- 
turned when  they  discharge  him.  Rex  v. 
VandeUer,  Stra.  69. 

IV.  What  n  a  ■urriciirr  amDiifo  and 
AFntEirncEaiiir. 

1.  An  apprentice  must  be  bound  by  deed, 
and  cannot  be  discharged  from  his  indentures 
but  by  deed,  for  a  parol  binding  is  not  suffi- 
cient. Rex  V.  Dmniel,  6  Mod.  182.  Burr.  S. 
C.  390.  Salk.  6a  3  Ld.  Raym.  1017.  4  T.  R. 
769. 

3.  And  it  must  be  by  an  indenfiire,  not  by 
deed  poU.  Smith  v.  i^trcA,  1  Sees.  Ca.  222.  3 
Ero.189.    lBott.53a 

i,  ^though  the  5  Eliz.  c.  4.  makes  all  ap- 
prenticeships  in  corporate  towns  for  less  than 
aeven  years  void;  yet  indentures  for  a  less 
time  are  voidable  only  as  between  the  parties. 
.Sir.  NiekoUu  V.  8t,  Peter" e,  C.  T.  Hardw.  333. 

4.  An  infant  cannot  bind  himself  apprentice 
except  by  apeciai  custom,  nor  can  he  contract 
for  wares  to  carry  on  a  trade,  but  he  may  for 
neeeasaries,  viz.  diet,  apparel,  and  learning. 
Whitiingham  v.  HUl,  Cro.  Jac  494.  Sed  etd. 
1  Bolt  613.    2  Bott.  363.  contra, 

5.  Covenant  between  the  maater  and  third 
person,  the  servant  not  being  party,  makes  no 
apprenticeship  CheeterjieufB  case,  3  Salk. 
479. 

6.  An  agreement  to  execute  an  indenture, 
though  a  service  of  sevenyeara  was  performed, 
was  held  not  to  be  a  sufficient  apprenticeship 
within  the  5  Eliz.  c.  4.  R*  v.  Sirolton,  Burr. 
&  C.  273. 

7.  One  having  served  his  brother  seven 
years  in  his  trade  of  a  tallow-chandler,  it  was 
held  a  |ood  apprenticeahip  within  5  Eliz. 
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though  not  bound  by  indenture.  AexT.CoBer, 
Comb.  254. 

8.  The  charteni  of  London,  thoagh  con- 
firmed by  parliament,  do  not  dispense  with  the 
Btat  5  iDiz.,  which  reqaires  an  apprenticeship 
to  trades.    Rex  y.  KUderhy,  1  Saund.  311. 

V.  Of  thk  assignment  of  an  appeentice. 

1.  A  master  cannot  assign  or  put  over  his 
apprentice.  Ca§tor  ▼.  Aielea,  1  Salk.  68.  Hob. 
134.  Burr.  Sett  Ca.  133.  2  Str.  1266. 

2.  For  it  is  a  matter  of  trust  Cooenlry  ▼. 
Woodhall,  Hob.  134, 135. 

3.  Except  by  the  custom  of  London  to  one 
of  the  same  trade.    Rex  v.  Peck,  Salk.  66. 

4.  But  it  seems  the  sessions  cannot  make 
an  order  on  the  fin^  master  to  take  him  back 
again,  if  the  second  master  duly  performs 
every  thing  which  the  first  master  was  bound 
to  do.    Rex  V.  Barnes,  1  Str.  48. 

5.  Justices  cannot  turn  over  an  apprentice 
after  the  death  of  his  master.  WiUtam't  case, 

339. 
[  *86  ]      *6.  An  award  that  one  of  the  parties 

should  make  an  assignment  of  his  ap- 
prentice is  bad.  Hmm  v.  Drydttn,  6  Mod.  272. 
VI.  Rights,  rxmsdies,  and  liabilities  of  the 

MASTER. 

1.  An  infant  unmarried  and  above  the  age 
of  fourteen  years,  may  bind  himself  appren- 
tice to  a  freeman  of  London,  and  by  the  cus- 
tom  of  that  city,  the  master  shall  have  the 
same  remedies  against  him  on  the  covenants 
of  the  indenture  as  if  he  had  been  of  full  age. 
Horn  V.  Chandler,  1  Mod.  271.  Godb.  122. 

2.  An  apprentice  in  London  cannot  plead 
infancy  to  an  action  of  covenant  brought  in 
the  Common  Pleas  upon  his  indenture  of  ap^ 
prenticeship.    Stanion'e  case,  Moore,  135. 

3.  Apprentice,  though  turned  over,  is  liable 
to  covenant  by  custom.  Bmochier  v.  Cosier,  1 
Keb.250.  pL15. 

4.  Apprentice  may  be  corrected  for  negli- 
gence.   Blake  v.  Grove,  4  Keb.  661.  pi.  50. 

5.  But  he  cannot  be  sent  by  the  master  be- 
yond sea,  unless  there  is  an  agreement  to  that 
effect,  or  the  nature  of  the  master^s  occupa- 
tion requires  it ;  as  if  he  is  a  merchant  or 
sailor.  Cooentry  v..  Wiiuia2/,Brownl.  67.  Hob. 
134.S.C. 

6.  But  still  he  must  continue  as  one  of  his 
household  coming  and  going.  S.  C.  Hob.  134. 

7.  Covenant  lies  against  the  persons  who 
join  in  the  deed  of  apprenticeship,  but  not 
against  the  apprentice.  1  Saund.  313. 

8.  Covenant  will  not  lie  against  an  infant 
apprentice  upon  his  indentures.  Gylbert  v. 
Fletcher,  Cro.  Car.  179.  Lilly's  case,  7  Mod. 
16. 

9.  If  the  deed  be  avoided  by  apprentice  on 
coming  of  age,  this  will  not  discharge  the 
liability  of  the  father  on  it  1  Saund.  313.  n. 
[6]. 

10.  An  apprentice,  during  the  continuance 
of  the  indentures,  is  the  servant  of  the  mas- 
ter, to  whom  whatever  he  earns  belongs ;  and 
therefore,  if  an  apprentice  be  pressed,  and 


earn  seaman's  tieketa,  the  master  may  brinf 
trover  for  them.  Barton  t.  Dennis,  6  Mod. 
69.    1  Salk.  68.  2  Saund.  47  t.  1  Taunt  112. 

11.  It  does  not  matter  whether  be  be  legal- 
ly an  apprentice.  S.  C.  6  Mod.  69.  2  Saund. 
47  i. 

12.  Trover  will  lie  bj  the  master  for  a  ticket 
or  writing  entitling  an  apprentice  to  money 
earned  by  him ;  bat  if  it  never  was  in  his  cus- 
tody, assumpsit    Anon,  12  Mod.  415. 

13.  The  assignee  of  a  London  apprentice, 
though  turned  over  pursuant  to  the  custom, 
cannot  maintain  covenant  on  the  indenture. 
Bsriirer  v.  BeardwdL,  1  Show.  4. 

14.  If  a  master  bring  an  action  of  covenant 
against  his  ap|Hentioe  for  leaving  his  service 
at  such  a  time,  and  the  defendant  justifies  bj 
virtue  of  a  license  at  that  time,  the  master 
cannot  give  evidence  of  a  leaving  him  at  an- 
other time.    Anon,  6  Mod.  70. 

15.  An  action  on  the  case  does  not  lie  for 
the  loss  of  the  service  of  an  apprentice  for  the 
whole  residue  of  the  term  of  his  apprentice- 
ship, till  the  term  is  expired.  HambkUm  v. 
Vere,  2  Saund.  170. 

16.  An  indictment  lies  against  a  master  for 
immoderately  beating  his  apprentice.  7^ 
King  V.  Keller,  2  Show.  289. 

17.  The  master  is  liable  for  a  fraud  of  the 
apprentice.    Grammtr  v.  Mixon,  1  Stra.  653. 

18.  If  the  apprentice  commit  a  conversion 
with  his  master*s  knowledge,  trover  will  lie 
against  the  master.    2  Saand.  47  d. 

19.  An  indictmeid  will  not  lie^for  enticing 
an  apprentice  to  leave  his  master ;  the  remedy 
in  such  case  is  by  special  action  on  the  case, 
and  it  must  be  shown  tliat  he  was  boond  by 
deed.  The  Queen  v.  Daniel,  6  Mod.  182.  3 
Salk.  190.    3  Burr.  1306. 

20.  But  to  persuade  a  servant  or  appren- 
tice to  embezzle  his  master^s  goods  is  an  in- 
dicUble  ofience.    &  C.  6  Mod.  99. 

21.  But  the  indictment  must  positively 
aver,  that  he  did  take  away  the  goods  in  con- 
sequence of  such  persuasion.  Tke  Qv^en  v. 
CoUingtDood,  6  Mod.  288. 

VII.   Rights,  ebmkdies,  ANn  uawutiss  of 
THE  APPaENncaE. 

1.  A  mandamus  lies  to  the  mayor  of  a  cor- 
poration, to   admit  an    apprentice 
*(who  has  served  out  his  time)  to    [  '^  J 
the  freedom  of  the  corporation.  Rex 

V.  Selbye,  2  Show.  154.    Rex  v.  Mayor  efUn- 
coin,  5  Mod.  402.  ,. 

2.  And  by  12  Geo.  S.  c.  21.,  if  after  appU- 
cation  for  this  purpose,  the  mayor  shall  delay 
to  admit  the  apprentice  for  one  month  afler 
mandamus  served,  the  mayor  shall  pay  the 
costs.    Id.  2  Show.  154.  notis. 

3.  If  an  apprentice  marries  within  the  ume 
of  his  apprenticeship,  he  shall  not  thereby  w 
deprived  of  his  freedom,  but  shaU  have  a  man- 
damus for  it.   Tbumshend's  case,  1  Lev*  ^y 

4.  The  master  of  an  apprentice  is  bound  to 
keep  him  both  in  sickness  and  in  health.  A«^ 
V.  Hales  Oisen,  Inhab.  11  Mod.  27a 
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5.  Aftprentioe  u  not  bound  to  serve  the 
execator  of  the  master.  Baxter  v.  Burjieid, 
Stra.  1366. 

6.  Tet  the  ezecator  is  liable  in  covenant  if 
be  does  not  instruct  an  apprentice  or  find  him 
another  master.    Rex  ▼.  Peek,  Salk.  66—68. 

7.  Where  the  master  dies,  his  executor 
most  provide  Sx  the  apprentice.  Peck'e  case, 
3Sa]i.41.     IFotterv.  ifa22,lLev.  177. 

8.  The  master's  executor  is  not  bomid  to 
pronde  for  an  apprentice  in  husbandry  on  5 
YL  RexY.  Peck,  Salk.  66. 

9.  In  an  action  of  covenant  on  an  indentore 
of  apprenticeship,  forgot  finding  him  **meat, 
drink,  washing-,  and  other  necessaries,"  a 
breach  asstfrned  in  the  words  of  the  covenant, 
witboot  stating  what  those  necessaries  were, 
is  good.    P^omer  ▼.  PlaitUd,  2  Show.  473. 

10.  An  apprentice  cannot  hire  himself  as  a 
■ervint,  unless  his  indentures  are  legally  can- 
oeQcd ;  stating  the  declaration  of  the  master, 
that  they  were  burned,  is  not  sufficient ;  but 
the  justices,  from  this  evidence,  may  find  the 
&ct   Aamy  Cnuu  v.  Bam»ley,  II  Mod.  365. 

11.  He  can  never  hire  himself  without  his 
master's  oodsent.  The  King  v.  PuckingtmL, 
Fort  331. 

12.  If  an  apprentice  makes  use  of  the  goods 
or  cash  which  belongs  to  his  master,  he  fbr- 
ftits  his  indentures.  Skepperd  v.  Biaidttone, 
10  Mod.  144, 145. 

13.  If  a  master  license  his  apprentice  to 
leave  him,  he  cannot  afterwards  recal  that 
license.    Anon,  6  Mod.  70. 

14  A  parish  apprenticeship  may  be  deter- 
mined by  consent  of  the  master  and  appren- 
tice, if  of  fidl  age,  without  the  consent  of  the 
puish  officers.  RexY.JnhahitarUeqfEeeUiol- 
Bierlsip,  Burr.  S.  C.  562.  1  Bla.  Rep.  592.  S. 
C.  Burr.  &  a  766. 

APPROVEMENT.    See  fott,  tit.  Common. 

APPURTENANCY.    See  ante,  tit  Appin- 

DANCT,  p.  81. 

ARBITRATION. 

I.  Op  TEX  SUBMISSION,  p.  86. 
n.  ErPICT  OF  A  RKTiaKNCB  TO  AaBmiA- 
TION,  p.  87. 

in.  Power  of  arbitratou,  how  dbter- 

MINED,  p.  87. 
^'  BnPBCTINO    THE    APPOINTMENT    OF    AN 
UMPIRE,  p.  88. 

^*  Power  of  umpire,  p.  88. 
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L  Of  the  SUBMISSION. 

!•  SufamiiBion  to  arbitrators,  and  also  to  an 
pinpiie  for  the  same  time  without  increasing 
^  M  void.  Copping  v.  Herauld,  1  Sid  428. 
*55.  T.  Raym.  187. 205. 

S*  A  iobmission  by  A  attorney  for  B  con- 
f^niing  aooonnts  between  B  and  C,  is  good  to 
Jiad  A  but  not  R  Bacon  v.  Dubarry,  Salk. 
jO.  Comb.  440.    Holt  78.  Garth.  413. 

3b  A  man  may  midertake  ai  attorney  that 


B  shall  submit  to  an  award.    Bacon  ▼.  DuboT' 
ry,  12  Med  129. 

4.  So,  for  an  infiint  Id.  Holt  78, 79.  Comb. 
440.318. 

5.  But  it  seems  the  infant  himself  would 
not  be  bound  by  his  submission.  Knight  v. 
Stone,  Lat  201.  3  Lev.  17. 

6.  A  bond  to  stand  to  an  award,  so  that 
it  be  made  before  Hilary  term,  is 
*binding,  though  that  term  was  not    [  *87  ] 
held.    Arum,  Comb.  103. 

7.  Executors  are  bound  by  their  testator's 
submission  to  an  award.  Freeman  v.  Bernard, 
1  Ld.  Raym.  248.  2  Vent  249. 

8.  A  trespass  to  land  may  be  submitted  to 
arbitration,  7  H.  4.  31  b.;  but  the  freehold 
cannot  be  so  determined.    14  H.  4. 19. 

9.  If  an  arbitration  be  of  all  causes  between 
A,  B,  and  C,  it  shall  be  taken  distributively. 
19  H.  6.  Bere  v.  Pkoynee,  1  Ro  29a 

10.  The  submission  is  to  be  construed  by  a 
resonable  iutendmentTlivemor  Y.SkingU,Cto, 
Car.  226.  1  Saund.  65. 

11.  A  demand  as  executrix  is  within  a  gen- 
eral submission  of  all  matters  in  difference. 
EUeteon  v.  Cummine,  Stra.  1144. 

12.  If  the  award  is  void,  the  bond  is  also 
void.    Jenk.  Cent  116. 

13.  Arbitrement  of  all  quarreb  depending, 
is  good ;  and  the  other  party  oan  show  other 
things  even  between  the  submission  and 
award.    Lea  v.  Paine,  Moore,  885. 

14.  When  one  undertakes  to  submit  to  an 
award  for  another,  he  shall  be  bound  by  it 
Shelf  V.  Bailey,Com,  183. 

15.  If  a  person  submits  to  an  award  on  be- 
half of  a  stranger,  his  bond  shall  be  forfeit  if 
the  stranger  does  not  do  what  the  award  re- 
quires him  to  do.    lb. 

16.  A  clause  in  the  condition  of  an  arbitra- 
tion bond,  that  the  obligor  will  consent  to  have 
the  submission  made  a  rule  of  court,  is  con- 
sidered to  be  a  consent  for  that  purpose.  BaUy 
V.  Cheeedey^  1  Com.  114. 

17.  On  a  motion  to  make  a  submission  to 
arbitration  a  rule  of  court  there  should  be 
notice.    Anon,  12  Mod.  525. 

18.  A  submission  of  all  matters  in  differ- 
ence, imports  all  matters  which  either  party 
had  iointly  or  severally  against  each  other. 
AtJieUton  V.  Moore,  Comb.  547. 

19.  If  one  of  two  partners  sign  an  arbitra- 
tion bond  "•  for  himself  and  partner,"  when 
the  partner  is  no  party  to  the  arbitration,  such 
partner  is  not  bound  to  perform  the  award. 
Strangford  v.  Green,  2  Mod.  228. 

20.  Arbitrement  de  et  supra  prami$8i§  re- 
strains it  to  the  things  submitted.  Good- 
man  v.  Fountain,  Cra  Eliz.  861. 

21.  A  mutual  submission  implies  a  mutual 
promise.    Freeman  v.  Barnard,  Holt  79. 82. 

22.  Arbitrators  cannot  refer  to  others.  Jenk. 
Cent  128. 

23.  Though  it  be  ordered  by  the  testator, 
that  whatever  controversies  arise  upon  the 
oonstmotion  of  his  will,  Bhall  be  decided  by 
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rach  and  inch  arbitratori,  yot  the  putiei  oon- 
cemed  may,  notwithstanding,  decide  them  at 
law,  if  they  think  fit  Rig.  v.  Ihathcaie,  10 
Mod.  59. 

II.  EVFBCT  or  REPKRENCK  TO  ARBITRATION. 

1.  Reference  of  action  to  arbitration  dis- 
charges the  baiL    2  Saund.  71  e. 

2.  If  one  has  judgment  and  submits  to  ar- 
bitration, he  cannot  take  out  execution  before 
the  day  of  arbitration.  Orten  ▼.  Taylor^  T. 
Jones,  134 

3.  A  submission  to  arbitration  does  not  sus- 
pend  proceedings  then  depending,  if  it  be  not 
80  agreed.    Arum.  7  Mod.  38. 

4  After  an  award  in  favour  of  one  party, 
the  other  cannot  set  off  a  claim  covered  by  the 
submission.    1  Saund.  39  a.  n.  [a]. 

III.  POWCR  OF  ARBITRATORS,  MOW  MmRMINSD. 

1.  By  the  death  of  either  party  to  the  sub- 
mission, unless  there  is  a  clause  in  the  order  of 
msi  priut  obviating  it    2  Saund.  133  e.  n.  [d], 

2.  By  positive  revocation.  Vynior^$  case, 
8C0.8I  b.    2Saund.  133  e.  n.  [d], 

3.  By  constructive  revocation ;  as,  by  mar- 
riage  of  a/eme  sole ;  2  Saund.  133  d.  W.  Jo. 
3^  3  Keb.  9.  pi.  11.;  or  by  bankruptcy.  2 
Saund.  133  d, 

4  If  arbitrators  choose  an  umpire,  (not 
conditionally),  they  have  executed  their  power, 
and  they  cannot  choose  another  if  be  refuse. 
Reynoldt  v.  Gray,  1  Ld.  Raym.  222.  T.  Ja 
167.  1  Salk.  71. 

5.  And  though  they  choose  the  umpire  be- 
fore the  time  limited  for  them  to  make  their 
award  in  be  expired,  their  power  is  determin- 
ed.   Cowell  V.  WaUer,  W.  Kel.  70.  Ca.  Piac. 

C.  P.  116.  CofU.  1  Mod.  275. 
[    •SS    ]    •!  V.  Rkspectino  TM«  AFroiNnowT 

OF  AN  UMPIRE. 

1.  Where  arbitrators  have  power  to  choose 
an  umpire,  they  may  choose  one  the  instant 
they  begin  to  take  the  matters  referred  into 
consideration.  Roe  v.  Doe,  1  Mod.  15,  n.  12 
Mod.  512.  Cont^  Salk.  70.  1  Ld.  Raym. 
222. 

2.  The  arbitrators  may  appoint  the  umpire 
before  they  do  any  other  act ;  if  the  umpire 
refuses,  they  may  appoint  another  tatieg  quo- 
tie:  Tippit  v.  Eyree,  5  Mod.  457.  2  Saund. 
133  h,  Salk.  70. 

3.  If  arbitrators  choose  an  umpire  condition- 
ally that  he  accept  it,  if  he  refdse  they  may 
choose  again;  aliter,  if  no  condition  be  annex- 
ed, for  uiey  have  executed  their  authority. 
RijnoUt  V.  Oraj^,  12  Mod.  120. 

4  On  a  submission  to  arbitration,  so  that 
the  award  be  made  on  or  before  the  first  day 
of  December,  and  if  the  arbitrators  cannot 
agree  to  make  the  award  within  the  time  al- 
lowed  to  choose  an  unipire,  they  may  choose 
an  umpire  after  the  first  day  of  December ; 
lor,  as  they  made  no  award,  their  power  was 
not  determined.  Adami  v.  Adorns^  2  Mod. 
169. 

V.  Power  or  vmpirb. 

1.  Submission  to  award  of  A  and  B,provid* 


ed  they  make  an  award  by  a  eertain  time ;  and 
if  they  cannot  agree,  to  toe  umpirage  of  such 
as  they  shall  <3iQoae ;  an  umpire  so  cheien 
may  make  an  award  within  the  time,  for  hj 
choosing  an  umpire  they  determined  their  ui. 
thority.    MttcAett  ▼.  Harrit,  12  Mod.  512. 

2.  But  if  the  umpire  was  expressly  named 
in  the  submission,  his  umpiracfe  within  the 
time  would  be  void.     &  C.  12  Mod.  5ia 

3.  If  a  submission  be  to  arbitrators,  and,  if 
they  disagree,  then  to  an  umpire,  and  the 
award  and  umpirage  are  limited  to  the  same 
day,  there  the  power  of  the  umpire  is  void, 
unless  the  arbitrators  had  disagreed  and  de- 
clared that  they  would  not  any  fiuther  inter, 
meddle.  Coppin  ▼.  Hurnard^  2  Saund.  129, 
130. 132. 

4  An  umpire  cannot  make  his  umptn|[S 
until  the  time  for  the  arbitrators  to  make  their 
award  is  expired.  Coppin  v.  Htmdll,  1  Mod. 
15.1  Sid.  428.  S.C. 

5.  If  a  submission  be  to  arbitrators  so  that 
they  make  their  award  to-morrow,  and  if  they 
cannot  agree,  then  to  an  umpire,  so  that  hs 
makes  his  umpirage  to-morrow  or  the  next 
day,  in  this  case  tm  umpire  cannot  make  hii 
umpirage  on  the  morrow.  Coppin  y.  Hur 
nard^  2  Saund.  130,  131.  [See  aUo  pott,  ^l 
Award,  div.  1.] 

ARCHBISHOP. 

1.  The  archbishop  of  Canterbury  has  not 
concurrent  jurisdiction  with  the  wdinary  in 
the  inferior  diocese.  Dr.  Jameo*o  case.  Hob.  17* 
2.  Archbishop  has  a  power  over  all  the  bishop* 
of  his  province,  and  may  hold  his  court  any 
where  in  it  Biohop  o?  St.  David'e  case,  3 
Salk.  90. 

3.  Afler  the  death  of  a  bishop  within  the 
province,  the  archbishop  must  hold  his  court 
within  the  inferior  dioAeae  for  such  eaoses  tf 
were  examinable  there  before.  Piekavire 
case,  1  Hob.  178. 

4  The  archbishop  has  a  pow6r  over  bu 
suffragans,  and  may  deprive  them  for  an  of- 
fence committed  against  the  spiritual  duties  of 
their  office;  but  if  the  libel  also  contain 
charges  of  a  nature  cognixable  by  the  temporal 
courts,  a  prohibition  shall  go  as  to  thoM 
charges.    Bp.  of  CheHer'o  case,  5  Mod.  433. 

5.  Archbishop  may  grant  a  warrant  for  m- 
duction  out  of  his  diocese.  Hatton't  case. 
Hob.  15. 

6.  The  archbbhop  may  dispense  for  a  plu- 
rality.   Ede$  V.  Bp.  tf  Oxford,  Vaugh.  20. 

7.  In  the  vacation  of  the  archbishop,  tn» 
dean  and  chapter  of  Canterbuiy  are  guarditni 
of  the  spiritoaliUes.  CoU  r.  Bp.  of  Cooentry, 
Hob.  171.  ^.      - 

a  An  archbishop  may  cite  any  of  *»■??' 
fragan  bishops  to  appear  in  any  part  of  dm 
province  before  either  him  or  his  vicar-genew 
and  punish  them  with  deprivation  or  ««****J^ 
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9.  "Rm  trchbishopofCanterbory  may 
[  *M  ]  ntu  judee  in  the  court  of  ^Aichea, 
•od  thieraSire  cannot  sne  there  for  a 
book  beqoetthed  to  the  library  at  Lambeth  al- 
thoog'h  he  is  io  such  case  only  a  trustee.  S^ef- 
Jidd  T.  Tki  ArtUm,  vf  Caiiler6»ry,  2  Show. 
146. 

10.  An  archbishop  may  sue  beibre  his  own 
comoiiflary.    Anon.  Comb.  131. 

ARCHDEACON. 

1.  The  power  of  the  archdeacon  was  de- 
nned from  the  bishop,  and  he  is  subordinate 
to  him.    IhUton'9  case.  Hob.  1 6w 

2.  An  archdeaccm  is  exempted  from  serving 
the  oflke  oiejcpenditor  of  marsh  lands.  Lee''B 
cue,  6  Mod.  140  n.  1  Vent  105.  1  Mod.  282. 

1  An  archdeacon  is  taken  notice  of  in  law 
MMoaduaepiBeopL     6  Mod.  242. 

4.  Archdeacon  is  only  the  minister  of  the 
bishop,  and  cannot  induct  a  prebend,  tttre  t. 
BttkUjh  Plow.  528,  529. 

5.  Where  he  fitrfeito  his  right  to  grrant  the 
office  of  register,  the  king  shidl  have  it  Hut- 
cAts**«  case,  3  Salk.  252. 

^  Being  only  a  ministerial  officer,  he  can- 
not  refose  a  churchwarden  elected  by  the 
pariah,    ilex  ▼.  RUe^  1  Ld.  Raym.  13a 

t>  An  action  will- lie  against  an  archdeacon 
ibt  not  inducting  a  clerk.  Rex  ▼.  Heatheote, 
10  Mod.  53. 

a  Or  ibr  reiusmg  to  swear  in  persons  cho- 
sen churchwardens.    lb.  53.  55. 

9.  But  no  actien  will  lie  against  an  arch- 
deacon /or  swearing  in  a  wrong  person 
cburehwarden,  if  it  be  done  in  obedience  to  a 
nundamns.    lb. 

10.  Archdeacons  have  only  a  prescriptive, 
ttd  not  a  common  right  to  grant  administra- 
tioo.   Adams  Y,  Savage^  6  Mod.  ISi. 

ARREST. 
L  WaaT  AEaBBTs  ark  good,  p  89. 
n.  What  MOT,  p  90. 

IIL  As  to  ARaiSTDIO  ON  A  8Um>AT,  p  90. 
IV.  Of  PUVILBOK  FROM  ARRKST; — 

(a)  JVkenaUowed,^,90. 

(b)  fVhenntd,p,9l. 

(e)  In  ea^  a  privileged  penon  i*  ar- 
retted,  p.  91.    See  also  post,  tit 

Pb  XVI  LEGE. 

V.  How  AN  ARSEST  shoold  bb  m adi,  p.  91. 

VL  Or  THX  IQWKR  TO  BREAX  OPEN  DOORS,  p. 

92. 
VIL  Bom  A  ranoNDt  sHovin  be  Disrof  bd  of 

AFTER  ARREST,  p.  92. 

[ii  to  what  cause  of  action  is  tuffieUnt 
^juttlfy  an  arrettf  see  pfoi^  tit.  Baii.] 

1.  What  arrests  are  oood. 

1*  Wherever  a  court  has  power  to  award  a 
(*JMt,  an  officer  is  justified  in  making  an  ar. 
ittt  under  it,  alUiough  the  proceedings  are 
cntneous.    itnon.  1  Mod.  171. 

9.  Where  there  is  an  ill  warrant  upon  a 
P»d  writ,  and  the  sheriiT  is  privy  to  the  ar- 
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rest,  the  party  is  lawfully  in  his  custody.  Rex 
V.  F^wUr,  1  lid.  Raym.  586. 

3.  An  officer  may  justify  arresting  a  man 
on  a  capuu  issued  before  summons  out  of  a 
court  in  the  county  palatine  of  Durham;  for 
although  the  proceedmgs  are  irregular,  yet  the 
court  TiaTing  power  to  issue  the  writ,  the  o& 
ficer  is  bound  to  execute  it  ilnon.  1  Mod. 
171. 

4.  An  arrest  on  a  warrant  of  a  justice  of  the 
peace  directed  to  a  man  not  an  officer,  is  law- 
fuL  Per  Holt,  a  J.  jRex  v.  Kendal,  1  Ld 
Raym.  66. 

5.  If  the  writ  has  been  delivered,  it  seemi 
an  arrest  by  the  bailiff,  tliough  he  has  no  war- 
rant, is  good.    Anon,  3  Salk.  46. 

&  If  a  bailiff  arrests  by  warrant  before  the 
delivery  of  the  writ  to  the  sheriff;  the  bailiff  is 
not  liable  if  a  writ  be  subsequently  issued  to 
warrant  the  arrest  Othome  v.  £rookhou$e,  8 
Lev.  93. 

7.  A  joint  plaintiff  may  procure  tho  defend- 
ant to  be  arrested  without  the  consent  of  the 
other.    SavOU  v.  RoberU,  1  Ld.  Raym.  380. 

8.  An  arrest  in  the  night,  whether  at  th« 
suit  of  the  king  or  of  a  subject,  is 
♦lawful.    JMacAcalWs  case,  9  Co.  66  [  ♦«)  ] 
a.  Cro.  Jac.  280.   3  Salk.  46.  Bukt. 

85.  Jenk.  Cent  291.  Cont,  Cro.  El.  741. 
II.  What  not. 

1.  Though  a  latitat  may  be  issued  before 
the  cause  of  action  has  accrued,  a  defendant 
cannot  be  arrested  on  a  writ  before  the  day  of 
payment  is  arrived,  except  by  the  custom  of 
London  to  compel  him  to  find  sureties;  and  the 
court  will  discharge  him  upon  motion.  HaU' 
toay  V.  MerrVy  1  Vent  28. 

2.  It  is  illegal  to  arrest  a  person  on  a  writ 
filled  up  after  it  is  sealed.  Arum,  6  Mod.  310. 
3Keb.  213.pl.2L 

3.  Arrest  before  writ  delivered  to  the  sheriff 
is  void.    3  Keb.  83a  pL  70. 

4.  And  in  such  case  trespass  for  felse  im- 
prisonment will  lie.  Greene  v.  Jcnes,  I  Saund. 
298, 299. 

5.  An  arrest  cannot  be  legally  made  after 
the  return  day  of  the  writ  Anon.  7  Mod.  52. 
Holt  70.  3  Salk.  45. 

6.  Nor  between  the  Aaj  of  the  return  and 
the  quarto  die  poet  by  origmal.  EUi9  v.  Jack- 
son, 1  Sid.  229.  1  Lev.  143.   1  Keb.  718.  8.  C. 

7.  Arrests  and  service  of  process,  after  the 
rising  of  the  court,  on  the  return  day,  are  ir- 
regular.     Vandereeh  v.  WayUt,  Ca.  Prac.  C. 

P.  53. 

8.  If  a  capias  be  returnable  three  weeks 
after  Easter,  viz.  on  Sunday,  April  29,  and  the 
defendant  be  arrested  at  eight  o'clock  in  the 
morning  of  the  next  day,  the  arrest  is  illegal, 
for  it  was  made  after  the  writ  was  returnable. 
Leveridge  v.  Plaistow,  6  Mod.  252  n. 

9.  If  a  person  be  arrested  after  the  writ  is 
returnable,  the  officer  cannot  legally  detain 
him,  though  for  the  shortest  time,  until  the 
writ  be  continued.  Leveridge  v.  Plaistow,  6 
Mod.  96  n. 
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10.  Plaintiff's  agent  and  the  sheriff  arrested 
the  defendint,  and  aflerwards  procared  a  ea, 
M.  to  warrant  it;  both  were  fined  for  this;  but 
as  the  plaintiff  was  innocent,  the  court  kept 
the  defendant  in  execution.  Tkurlan(f$  case, 
Dyer,  244  b. 

III.   As  TO  ARRESTINO  ON  A  SUNDAT. 

1.  A  person  may  be  arrested  on  a  Sunday  on 
an  attachment  for  a  rescue.  Anon,  Willes, 
459. 

2.  A  prisoner  who  has  escaped  may  be  ar- 
rested on  a  Sunday,  either  by  the  officer  on 
fresh  pursuit,  or  by  virtue  of  an  escape  war- 
rant Parkea  t.  Moore^  6  Mod.  95.  Willes, 
460,  n.  [a].  Fort.  374. 

3.  Or  even  without  a  warrant,  if  he  has 
wrongfully  escaped.    Willes,  460. 

4.  So,  bail  may  take  their  principal  on  a 
Sunday,  to  surrender  him.  Anon,  6  Mod.  23 1. 
8  T.  R.  86.  Cont.  WiUes,  460.  2  Bla.  R.  1273. 

5.  Out  in  general  an  arrest  on  a  Sunday  is 
void,  and  the  party  may  have  false  imprison, 
ment     Wilton  v.  Thicker,  Salk.  78. 

6.  By  29  Car.  2.  c.  7.,  no  process,  (except  tor 
treason,  felonvi  or  breach  of  peace,)  shall  be 
executed  on  the  Lord's  day.    1  Mod.  56.  nolit, 

7.  An  arrest  cannot  be  made  on  a  Sunday 
upon  process  for  eood  behaviour.  Prin$or*9 
case,  Cro.  Car.  60£ 

8.  Or  for  non-payment  of  a  penalty  under  a 
conviction  on  a  penal  statute.    Willes,  460. 

9.  Or  on  a  capias  utlagatum.  Osborne  v. 
Carter,  1  Barnes,  228. 

10.  An  action  lies  for  arresting  on  a  Sun- 
day contrary  to  29  Car.  2.  c.  7.,  but  the  court 
will  not  discharge  the  prisoner.  Wilson  v. 
Guttery,  5  Mod.  95. 

11.  An  attachment  lies  for  arresting  a  man 
on  Sunday  as  he  is  going  to  church.  Anon. 
1  Mod.  56. 

12.  Also,  if  a  bailiff  arrest  a  person  without 
warrant  on  a  Sunday,  and  detain  him  by  vir- 
tue of  a  warrant  procured  the  next  day,  the 
court  will  grant  an  attachment  against  the 
officer,  but  will  not  discharge  the  prisoner;  for 
he  may  itave  an  action  for  the  false  imprison- 
ment.   Lidfere  v.  Thomas,  6  Mod.  96. 

13.  But  if  A  be  arrested  at  the  suit  of  B,  and 
discharged  by  the  sheriff's  not  knowing  there 
was  a  detainer  against  him  in  his  office  at  the 
suit  of  C,  and  be  arrested  on  the  Sunday  fol- 
lowing at  the  suit  of  Q,  he  shall  be  discharged 
by  the  29  Car.  2.  c.  7.,  for  this  is  an  original 
taking,  and  not  a  retaking  after  an  escape. 
Atkinson  v.  Jameson,  6  Mod.  95  n. 

IV.  Of  frivileoe  from  arrest; — 

(a)  Where  allowed, 

I.  A  countess  by  marriage  or  de- 

(   *01   ]  scent*  cannot  be  arrested.    Countess 

of  Rutland's  cose,  6  Co.  53. 

2.  One  in  court  is  privileged  from  arrest. 
Rex  v.  Ficlding,Comh.  29. 

3.  A  defendant  indicted  cannot  be  arrested 
as  he  is  going  to  court  to  plead  to  the  indict- 
ment Oarihaldo  v.  Cagnoni,  6  Mod.  90. 
Comb.  29. 


4.  If  A  is  arrested  in  an  inMor  court 
coming  to  WestmiiiMier  upon  a  suit  brou|(ht 
for  of  against  him,  he  shall  have  privilege  and 
be  discharged  from  the  suit  below,  Jenk.  172, 
173. 

5.  Attorney  taken  in  execation  whilst  at- 
tending an  inquiry  may  be  discharged.  Pig^ 
v.  Charlewood,  1  &u'ne8,  137. 

6.  So  where  he  is  arrested  afler  attending  a 
summons.  Harversan*s  case,  1  Barnes,  278. 

7.  A  defendant  arrested  on  his  return  from 
attendance  to  justify  bail  was  ordered  to  be 
discharged.  Johannet  v.  Uoyd,  1  Barnes,  17. 
Comb.  29. 

8.  Privilege  from  arrest  continues  to  thoM 
who  have  been  members  of  the  House  of 
Commons,  for  a  reasonable  time  afler  a  dino- 
lution  of  parliament.  Barnard  t.  Col,  Mor- 
daunt,  Ld.  Keny.  125. 

9.  If  a  man  concerned  in  a  canse  be  arrest- 
ed in  the  face  of  the  court,  he  may  be  dis- 
charged by  the  court,  otherwise  not  Ifiiios 
V.  Sheriffs  tf  London,  BrownL  15. 

(b)  Whertnat. 
l.CB.  cannot  discharge  an  attorney  arrested 
by  process  of  R  R.  in  his  return  from  iuing 
costs,  but  will  grant  a  rule  against  the  officer. 
Maule  V.  Gruli,  1  Barnes,  138. 

2.  Privilege  from  arres^  does  not  extend  to 
a  person  who  attends  his  own  cause,  after  his 
departure  from  Westminster.  Harrison  v. 
Hart,  Com.  411. 

3.  Arrests  of  warders  of  the  Tower,  or  any 
but  the  king*s  menial  servants,  is  good.  King 
V.  Frampton,  2  Keb.  485.  pi.  25. 

(c)  In  case  a  firivileged  person  »  or- 

rested. 

1.  If  a/ewie  eooert  be  arrested,  common  bail 
may  bo  filed.  Anon,  6  Mod.  105.  See  also 
Comb.  390. 

2.  If  a  member  of  parliament  be  arrested 
two  days  aAer  the  dissolution  of  the  parlia- 
ment, the  Court  of  King's  Bench  will  dis- 
charge him  on  motion  without  filing  conunoo 
bail.    PiWs  case,  7  Mod.  215. 

V.   How  AN  ARREST  SBOI7IJ>  BE  MADE. 

1.  An  arrest  should  be  by  corporal  seiung 
or  touching  the  defendant's  body;  and  there- 
fore  if  a  bailiff  only  pronounce  words  of  arrest 
and  show  his  warrant,  and  the  defendant  es- 
cape, the  court  will  not  grant  an  attachment 
for  a  rescue;  for  he  was  not  legally  wrested. 
Genner  v.  Sparks,  6  Mod.  173.  1  Salk.  <»• 
S  C 

2.' If  the  bailiff  be  prevented  from  touch- 
ing,  by  the  party's  offermg  to  strike  with  » 
weapon,  it  is  an  assault  Genner  v.  SporKty 
Salk.  79.  .- 

3.  But  the  arrest  is  sufficiently  ""^J*  , . 
the  party  submits  without  being  touched, 
the  bailiff  need  not  be  the  hand  that  ariesto, 
but  it  may  be  done  by  his  authority,  osit- 
79  n. 


4.  As  if  the  bailiff  comes  into  a  room 


and 


lock  the  door,  telling  the  defendant  be  sTtestM 
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him,  it  is  a  pxA  arrest.    Per  Ld.  Hardwicke, 
WiUan  t.  Jonca,  C.  T.  Hard.  301. 

5.  An  officer  making  an  arrest  ought  to 
show  at  whose  suit,  out  of  what  court,  and 
fbr  what  cause  he  makes  the  arrest,  when  the 
party  arrested  submits  himself  to  the  arrest, 
and  demands  to  see  the  warrant,  but  not  where 
the  partj  resists.  MackaUey*8  case,  9  Co.  65. 
b.  Htdgtt  y.  JMarJbs,  Cro.  Jac.  485. 

6.  A  public  bailiff  need  not  show  his  war- 
rant, although  it  is  demanded;  a  special  bai- 
liff need  not,  unless  it  is 'demanded;  if  notice 
of  being  an  officer  were  necessary,  the  words, 
**!  arrest  yon  in  the  king's  name,"  are  a 
sufficient  notice.  BlittckalUy*§  case,  9  Co. 
65  b. 

7.  Arrest  l^  a  sheriff  in  a  place  where  the 
bailiff  thereof  has  the  ezcluaiye  privilege  of 
executing  process,  is  wrongful  as  against  the 
bailifl^  but  the  dieriff  is  bound  to  keep  the  par- 
ty in  custody.  2  Sannd.  101  bb. 

8.  Arrest  in  Westminster-hall  upon  mesne 

process,  (sitting  the  court,)  the  *de- 
\   *92  ]  iendant  may  be  discharged   upon 

motion,  but  not  if  upon  an  execu- 
tion ind  the  bailiff  is  punishable.  Anon.  3 
8aik.46. 

9.  An  arrest  most  be  made  by  the  authori- 
ty of  the  bailifi^  but  he  need  not  be  the  hand 
^lat  sireslB,  nor  in  the  presence,  nor  actually 
in  nght,  nor  within  any  precise  distance  of 
the  person  arrested.  BlaUh  v.  ^rcAfr,  6  Mod. 
211  n. 

VX  Or  Tsa  power  to  break  open  doors. 

1.  Upon  an  escape  after  an  arrest  in  execu- 
tion, the  sheriff  can  break  open  the  door  of  a 
hooae  to  retake  his  prisoner.  WMte  v.  Wilt- 
•ietr«,  2  Ra  138. 

2.  To  arrest  a  man  on  a  capiat  tUlagatum, 
the  officer  may  break  open  outer  doors,  after 
demand  and  refusaL  iinon.  2  Show.  87. 

3.  If  the  bailiff  once  touch  him  in  the  ar- 
rest, he  may  pursue  and  break  open  the  house 
to  tike  him ;  or  he  may  have  an  attachment, 
orretom  a  rescue  against  him.  Genner  v. 
^mket,  Salk.  79. 

i.  If  bailiffii  break  outward  doors  to  execute 
civil  process,  the  court  wiU  not  grant  an  at- 
tachment against  them,  but  wifl  leave  the 
pvty  to  his  remedy  by  action  of  trespass. 
ils(m.6Mod.l05. 

5.  Bsilifis  may  open  inner  doors  to  arrest, 
hot  not  outer.    Anon,  Comb.  327. 17.  342. 

&  A  bailifi^  after  arrest,  may,  if  the  prisoner 
escapes,  break  open  doors  to  retake  him.  Gen- 
wrr.^rikef,  6  Mod.  174. 

7.  A  bailiff^  in  the  execution  of  mesne  pro- 
cess, may  break  open  the  door  of  a  lodger's 
aptrtnwnt,  if  he  has  first  gained  a  peaceable 
eatnnee  at  the  outer  door  of  the  house.  Lee 
T.  Gansd,  Cowp.  1.  cit  6  Mod.  174  n. 

8.  If  a  window  be  open,  and  the  bailiff  put 
io  his  hand  and  touch  one  against  whom  he 
^  t  warrant,  he  is  thereby  his  prisoner,  and 
^  may  break  open  the  door  to  come  in.  Arutn, 
7Mod.8.28a 


9.  Doors  cannot  be  broken  open  in  the 
night  fi>r  any  cause  except  treason  or  felo- 
ny. Smith  V.  iSmitA,  Cro.  El.  741.  Sed  vid. 
Maekalley^s  case,  9  Co.  66  a.  ante,  p.  87, 88. 

VII.  How   PRISONERS  SHOULD  BE   DISPOSED  OV 
ATTER   ARREST. 

1.  After  an  arrest  the  bailiff  ought  to  carry 
the  party  to  the  next  jail,  if  he  do  not  desire  to 
be  carried  to  a  place,  in  order  to  send  for  his 
friends.  Anon.  6  Mod.  96. 

2.  On  a  general  warrant  to  a  constable,  to 
bring  a  party  before  some  justice  of  the  peace 
of  the  county,  to  find  surety  of  the  peace,  it  is 
at  the  election  of  the  constable  to  carry  the 
party  arrested  to  what  justice  he  will.  Fbtter 
V.  Smith,  5  Co.  59  a. 

3.  And  on  refusal  of  the  party  to  find  sure- 
ty, the  officers  may  convoy  him  to  prison  with- 
out a  new  warrant,  on  the  clause  in  the  war- 
rant et  St  hoefaeere  reeusaverit,  Sfc.  Fatter  v. 
Smith,  5  Co.  59  a. 

4.  It  seems  that  formerly  two  days  were 
not  considered  an  unreasonable  time  to  wait, 
before  the  sheriff  took  the  defendant  to  jaiL 
Whitrow  V.  Edwyn,  1  Lutw.  128.  Now,  by 
the  32  6.  3.  c  28,  he  cannot  be  conveyed  to 
prison  before  twenty-four  hours  have  elapsed 
from  the  time  of  the  arrest 

5.  A  prisoner  for  debt  arrested  on  an  escape 
warrant,  cannot  be  discharged  by  paying 
money  into  court  Hothersaell  v.  Botot,  6 
Mod.  21. 

ARSON. 

1.  The  offence  of  arson  may  be  committed 
by  wilfully  setting  fire  to  one's  own  house, 
provided  the  house  of  another  be  thereby 
burned;  but  if  no  mischief  be  done  to  the 
house  of  another  it  is  not  folony,  though  the 
fire  was  kindled  with  that  intent  /&me*s 
case,  Cro.  Jac.  376.  W.  Jo.  351. 

2.  It  is  no  offence  at  common  law  to  bum 
a  house  held  by  the  party  for  a  term  of  years, 
lb. 

3.  A  woman  being  entitled  to  dower  in  the 
premises,  has  not  an  interest  sufficient  to  pre* 
vent  her  bein?  tried  for  felony  in  burning 
them.    Case  of  i?.  Harri$,  Fost  113. 

*[^s  to  this  offence  in  general,  and  [  *1^  ] 
the  aHeratione    which    haoe  been 
made  by  the  statutes  6n  the  auhfed,  see  3 
Chit  Crim.  Law.  2d  ed.  1121.  et  seq.] 
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(g)  Damagea  and  eo$t$,  p.  95. 
(h)  New  Trial,  p.  95. 
[For  the  proeeedingt  by  indictment,  tee  po$it 
tit  Indictmknt.] 

I.  What ooNffi'iruTiai an assaplt  and  battkrt, 

OR  UTUER  OF  THEII. 

1.  If  A  man  presents  &  pitchfork  at  another^ 
who  is  within  reach,  or  presents  a  gun  at  sach 
a  distance  that  the  shot  will  reach  him,  he 
Uiereby   commits    an   assault.      Crenner   t. 
S^rkee,  6  Mod.  173.  1  Vent  256. 

S.  So  also  bj  striJLing  a  horse  on  which  any 
one  is  riding,  or  forcibly  taking  an  animal  out 
of  one*s  possession.  bodwtlT  v.  Burford^  1 
Mod.  24.  Green  t.  Goddard,  2  Salk.  641.  Per 
Powel,  J. 

3.  To  touch  another  in  anger,  though  in  the 
•lightest  degree,  and  under  pretence  oi*  passing, 
is  m  law  a  battery.  Cole  v.  TVcmer,  6  Mod. 
149.  Holt  108. S.C.  Short Y, Lovejoy.ciLBuil 
N.  P.  16.  1  Mod.  24. 

4i  Every  imposition  of  the  hands  against 
the  will  is  a  battery.  1  Saund.  14.  n.  [b]. 
Comb.  227. 

5.  And  it  is  equally  an  assault  though  a 
license  be  given  to  commit  it  Matthew  v. 
Olderhow,  Comb.  218.  Bull.  N.  P.  16. 

6.  Or  though  it  arise  entirely  from  accident, 
unless  it  could  not  possibly  be  prevented. 
Weaver  v.  Ward,  Hob.  134.  Mo.  864.  11  H. 
7.  23.  6  Ed.  4  pL  18.  p.  7.  21  Hen.  7.  pa. 
36. 

7.  Spitting  in  another's  fiice  is  a  battery. 
Rex  V.  Cdeewor^  6  Mod.  172. 

8.  But  if  a  man  merely  lay  his  hand  on  his 
sword,  saying,  **  if  it  were  not  assize  time,  I 
woidd  not  take  such  language,**  this  is  no  as. 
sault     IhtrhemUe  v.  Savage,  I  Mod.  a 

9.  So  if  the  wife  is  assaulted  and  dies,  no 
action  will  lie  by  the  husband,  because  the 
remedy  is  personal,  and  ceased  with  her  death. 
Higgine  v.  Butcher^  Yelv.  89. 

II.  Of  thv  rkmxdt  bv  action  or  trkspass,  and 

r&ooEEDuias  in  thv  action  :— 
(a)  BaU. 

1.  In  an  action  of  assault  and  battery  ftr 
putting  an  arm  out  of  joint,  the  court  refused 
to  hold  the  party  to  special  bait  Atwn.  1 
Mod.  2. 

2.  But  in  ffross  cases,  or  under  special  cir- 
cumstances, Uie  court  will  make  a  special  order 
for  bail.  Hadderwiek  v.  Catmur,  1  Barnes, 
47.  Comb.  57. 

(b)  Declaration, 

1.  It  is  exceptionable  to  commence  the  de- 
claration, **  for  that  whereat,  6lc,"  it  should 
be  **for  that,  &c."  Sherland  v.  Heaton,  2 
Bulst  214.  1  Ro.  55.  2  Salk.  635.  Sherloe'e 
case,  Godb.  251,  contra.  This  objection  was 
fiirmerly  good  in  arrest  of  judgment,  but  is 
now  sustainable  upon  a  special  demurrer  only. 

2.  Declaration  cannot  charge  four  as  having 
made  one  assault  Bayly  v.  Burman,  11  Mod. 
339. 

3.  One  asiialt  cannot  be  l^d  as  committed 


on  **  diveri  days  and  times.*'    1  Sannd.  94 ; 
but  see  note  [b], 

4.  The  word  pereueeit  implies  an  aoMMilt 
Young  V  ^laughterford,  11  Mod.  229. 

5.  The  place  laid  in  the  declaration  is  im- 
material.  2  Saund.  5  6.,  see  also  2  Luiw.  946. 
1  Cowp.  161.  Webeter  v.  Paine,  GoMab.  65. 
lb.  43. 

6.  Nor  is  a  variance  as  to  the  place 
^between  the  original  and  declara*  [    *94    ] 
tion  fatal.     Calthorp  v.  Culpepper, 

Cro.  Jac.  654.  * 

7.  A  decUration  in  an  action  of  assault  and 
barratry  by  husband  and  wife,  statingr  that  the 
defendant,  on  such  a  day,  drove  a  coach  over 
the  wife,  and  bruised  her,  by  reason  whereof 
the  husband  laid  out  divers  sums  of  money  for 
her  cure,  et  alia  enormia  Hedem  intulii  ad 
grave  damnum  tpserum,  is  good,  thou^rh  entire 
damages  be  given ;  for  the  per  quod  is  only  laid 
in  aggravation,  and  the  alia  enormia  was  hehi 
to  be  too  general  to  suppose  damages  given 
for  it     Todd  v.  Bedford,  1 1  Mod.  264. 

(c)Pleae;-^ 
1.  What  are  good. 

1.  To  an  action  of  assault  and  battery,  the 
defendant  may  plead,  that  the  plaintiff  distorb- 
ed  a  congregation  while  the  minister  was  per- 
fbrmihg  the  rites  of  borial,  and  that  he  manMtt 
molliter  impotuit  to  prevent  such  disturbance; 
though  he  was  neither  constable,  church- 
war&u,  or  other  officer.    Ohver  v.  Htacle,  1 

Mod.  laa 

2.  A  servant  may  justify  an  assault  in  de- 
fence of  his  master.  Barker  v.  Reymoldo,  W. 
Kcly.  134. 

3.  But  though  a  servant  mar  justify  an 
assault  in  defence  of  his  master,  he  cannot  in 
defence  of  his  master's  goods.  Shii^letan  v. 
SmUh,fi  Luiw,  1481, 

4.  Also  by  a  fiither  in  defence  of  his  chUd. 
9  Ed.  4.  Hil.  4.  p.  48. 

5.  To  trespass  for  assault  and  battery  the 
defendant  may  justify,  that  he  was  possessed 
of  a  house,  et  manus  nudliter  impeeuii  in  de- 
fence of  his  possession,  without  setttn|^  out  his 
title  specially,  for  his  title  or  interest  is  not  in 
issue.    SkeviU  v.  Avery,  Cra  Car.  I38w 

6.  So  the  defendant  may  plead  that  it  was 
in  defence  of  his  possession;  but  if  he  says 
molliter  ineuUum  fecit,  instead  of  moUiter 
maims  impoeuit,  it  is  bad  on  demurrer.  Jones 
V.  Treeilian,  1  Mod.  3j^. 

7.  Molliter  omiiiis  tmpot«i<  may  be  pleaded 
to  the  battery.     Thttage  v.  PeUy,  Hardw.  358. 

8.  So  a  battery  may  be  justified  fixr  an 
arrest    Patrick  v.  JoAnton,  3  Lev.  404. 

9.  Battery  is  held  to  be  justified  by  a  justi- 
fication of  "  assaulting  and  ill  treating."  1 
Saund.  14.  n.  [e] ;  296  a,  n.  [a).  See  alM  ^a- 
brey  v.  Jamee,  1  Vent  70. 

10.  Son  aeeault  may  be  pleaded  in  this  ac- 
tion, and  given  in  evidence  on  an  indictment 
Rex  V  Coteeworth,  6  Mod.  1 72. 

11.  To  such  an  action,  a  plea  of  **  not  guilty 
within  Hx  years**  was  held  bad  on  a  general 
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240.  ^  1|[ 

12.  Bat  it  is  vm  rafficient,  nnlen  the  de* 
morrer  laspedaL  SSaund.  63.  n.[6].  6£ast 
387.  \ 

13L  Wlieretkdelbndant  pleaded**  at  to  the 
batterf  and  all  tbe  residue  of  the  trespaia,'* 
bat  aaid  ooChio^  as  to  the  assault,  it  was  held 
to  be  Gomjxrehended  under  the  words  **  all  the 
residue^*    Groenveii  v.  BunuU,  Carth.  491. 

14.  A  battery  may  be  justified  by  the  words 
**  aasanlting,  seixiuip,  and  ffraspinff.**  1  Saund. 
3»6  «.  n.  [a]. 

2.  What  not 
1*  Sam  99$ault  demente  is  not  a  |;ood  plea 
wbere  anytime  intervenes  between  the  assault, 
or  where  the  second  assault  is  excessive. 
Codieraft  r.  AntCA,  1 1  Mod.  43. 

2.  A  battery  eannot  be  justified  by  an  arrest 
only.  WUlimiu  t.  Jones,  Stra.  1049.  C.  T. 
Hardw.298.aC.CraJa&351.  lLutw.935. 
3  Ler.  403.  1  Ld.iUym.  S39. 

3.  So,  he  eannot  justify  a  woundinf^  in  de- 
ftnee  of  his  possession,  but  he  may  of  his  per. 
•on.    BntUr  v.  Auutenj  1  Ro.  19. 

4.  No  traversing  the  command  of  a  bailiff 
fiv  prereatiair  a  reseue.  Bridwarter  v.  Byth' 
vey,  3  Uv.  113. 

5.  In  bsHsiT  tbe  deftndant  pleaded,  that  he 
*"oUiCcr  ssasatted  the  plaintiff  in  his  own  de« 
fence,  and  itw^s  held  ill.    Jone$  v.  TWsiZtan, 

1  Lev.  282.  lSid.441.  1  Mod  361.   Mo.  846. 

2  Kebu  597. 

6.  To  an  action  ibr  a  battery  in  London,  the 
de&odant  pleaded  sen  assoaft  demetne  in  S. 
U)d  10  not  guilty  in  L.;  it  was  held  bad,  for  it 
is  tranritory,  and  he  ought  to  have  justified  in 
Is  onlesi  the  cause  had  been  local.  Purser  v. 
ibteiUiiff,  Cro.  Eliz.  642.    Sed  wU  GoidMh.  S, 

7.  And  where  the  declaratian  charges  an 
■aaolt  and  wounding,  the  defendant  cannot 

plead  to  the  whole  declaration,  with. 

[  *W  ]  out  admitting  and  justifying,  or  >de. 

nying,  the  wounding  as  well  as  the 

■MolL    Pardlebury  v.  Elmer,  Cra  El.  93. 

S6&  3  SallL  637. 

(d)  ReplicatioH, 

t  lo  trespass  ibr  a  battery,  the  defendant 
Aaw»  title  to  the  plaee  where,  &.c.  the  plain- 
tiff  may  reply  de  injuria  aua  propria  absque 
<e<i  eevM.    TVyZor  v.  Markham,  Yelv.  157. 

2^  But  if  the  plaintiff  in  his  declaration 
claimrtitk,  and  the  defendant  shows  matter 
to  destroy  that  title,  a  replication  ofde  injuria 
>■  bad  fiir  its  generalify.  Ibid. 

3.  So  it  seems  the  general  replication  ofde 
injiaia  b  bad  to  a  plea  of  «o»  aeeault  demesne, 
^^lere  the  jdaintiff  insists  that  defendant  was 
*n»|ffiifly  in  his  house,  and  that  he  refiised 
todeput  upon  request;  but  he  should  reply 
^luUiter  manua  imptmuit  to  turn  him  out. 
^  ▼.  Pkippard,  Garth.  280. 

4  Bat  the  plaintiff  cannot  reply  that  he 
gently  aesauUed  the  defendant,  because  it  is 
a  eonttadietien;  he  should  say,  that  he  gently 
ItidhiihaiMb  open  him.    JbiMtv.  TVcsiltan, 


1  Lev.  282.   1  Sid.  441.   1  Mod.  3&  2  Keb. 
597.  s.  a  * 

5.  To  this  plea  the  plaintiff  may  also  reply, 
that  the  defendant  would  have  assaulted  the 
plaintiff's  husband,  father,  son,  dec.  Leeward 
et  Ux.  v.  BaeiUe,  1  Salk.  407. 

6.  The  action  being  transitory  the  plaintiff 
is  not  confined  to  the  place  laid  in  the  declsr- 
ation ;  but  if  the  defendant  justifies  at  another 
time  and  place,  the  plaintiff  may  follow  him, 
and  the  variance  fit>m  the  declaration  will  not 
be  a  departure.  Serle  y.  Darford,  1  Ld. 
Raym.  121. 

(e)  Evidence, 

1.  One  Joined  in  tbe  simul  eum,  may  be  a 
witness  if  not  served  with  process.  JiiU  v. 
Fleming,  Hardw.  264. 

2.  In  an  action  by  a  husband,  fbr  an  assault 
with  intent  to  ravish  his  wife,  the  wife  is  a 
competcDt  witness,    ilnsa.  11  Mod.  224. 

3.  In  an  action  of  assault  and  battery  laid 
on  1st  August,  and  a  justification  of  jon  as- 
mull  on  the  same  day,  the  plaintiff  may  give 
evidence  of  an  assault  on  the  9th  July  pre- 
ceding, for  the  day  is  not  material.  7%oriiton 
V.  Xyster,  CrcCar.  514. 

4.  A  justification  cannot  be  given  in  evi- 
dence on  the  general  issue.  Anan,  11  Mod. 
64  n. 

(f)  Verdict, 

1.  In  assault  and  battery  against  husband 
and  wife  they  may  be  found  respectively  guil- 
ty or  not  guilty.  Dare  v.  White  if  tot/e,  1 
Show.  350. 

2.  An  action  by  husband  and  wife  fox  as- 
sault and  battery  is  cured  by  a  verdict,  finding 
the  battery  on  the  wife  only.  Stocket  and 
Wife  Y.Stiddol^  and  Wife,  2  Mod.  66. 

(g)  Iknnagee  and  eo$t$. 

1.  In  assault  and  Wtery,  if  there  be  several 
defendants,  who  plead  severally,  and  one 
makes  default,  the  jury,  who  try  the  first  issue 
shall  assess  damages  against  all,  although  a 
writ  of  inquiry  be  awarded  on  the  default. 
CM  V.  Biydm,  Cro.  Jac.  349.    5  Burr.  9791. 

2.  On  a  verdict  Ibr  tbe  defendant  in  assault 
and  battery  if  the  jud||;e  certify  that  he  acted 
as  a  constable  in  tne  execution  of  his  office,  he 
shall  have  double  costs,  though  the  declaration 
be  erroneous. v.  Heylere,  Cra  Car.  174. 

3.  If  an  assault  only  be  proved,  the  plaintiff 
shall  have  no  more  costs  than  damages. 
Smith  V.  NeUon,  2  Lev.  lOS. 

[See  farther  at  to  eotte,  poet,  tit  Costs.] 
(h)  iVets  truiZ. 

The  oourt  will  not  grant  a  nete  trial  in  bat- 
tery on  account  of  the  absence  of  one  witness, 
if  the  party  could  have  had  another  to  the 
same  fac^    Cockcroft  v.  Smith,  11  Mod.  52. 

ASSENT. 
Where  there  is  but  a  bare  assent,  without 
any  ri^htor  interest,  it  cannot  be  qualified  or 
apportioned ;  but  where  it  is  coupled  with  a 
right  or  interest,  it  is  otherwise.  BeUieford 
V.  Foord^  5  Co.  81.  a. 
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ASSETS. 
I.  What  are  assets  by  descent,  p.  96. 
II.  What  aee  not,  p.  96. 
[   *96  ]    *III.   What  aie  assets   in  the 

HANM  or  AN    EXECUTOa  OR 

aduinistrator,  p.  96. 
IV.  What  are  not,  p.  97. 

I.  What  are  assets  by  descent. 

1.  Land  devised  bj  A  to  his  wife,  till  his  son 
should  be  of  age,  then  to  him  in  fee,  reserving' 
&  third  to  the  wife  fer  life,  remainder  over  if 
the  son  left  no  issue,  is  assets  in  the  hands  of 
the  heir,  the  wife  dying  aAer  he  came  of  age. 
Afi<m.«2Dy.  124.pl.  38. 

2.  By  St  29  Car.  2.  c  3.  if  a  cettuique  trust 
leaves  a  trust  estate  in  fee-simple  to  descend 
to  his  heir,  it  shall  be  assets,  and  be  liable  to 
the  bond  of  the  ancestor.  1  Mod.  2.  no£ts.  2 
Saund.  Rep.  11.  n.  (17.) 

3.  Lands  by  descent  in  ancient  demesne  are 
assets.    7  H.  4. 14. 

4.  So  an  advowson  in  fee  in  gross.  2  Saund. 
8  e.    Str.  879. 

5.  A  rent  in  fee  descending  to  the  heir, 
though  issuing  out  of  the  heir*sland,  is  SBsets. 
2  Saund.  8  e. 

6.  Or  a  reversion  in  fee  in  the  mortgagor 
fer  years.    Ibid. 

7.  A  reversion  expectant  by  an  heir  on  the 
determination  of  a  lease  fer  years  by  his  an- 
cestor is  assete  by  descent  Oabaaton  v.  Stan- 
hope, 2  Mod.  50. 

8.  An  estate  pur  outer  vie,  which  comes  to 
the  heir  as  special  occupant,  is  assete  under 
stet  29  Car.  2.  OldUon  v  Pickering,  3  Salk. 
137.  1  Ld.  Raym.  96.  S.  C.  1  Saund.  260  a 
n.  [e].    2  Saund.  8  e. 

9.  But  it  is  only  assete  fer  the  payment  of 
debte,  not  of  legacies,  unless  given  thereout 
expressly;  and  is  not  distributeble.  S.  C. 
2  Salk.  464. 

10.  A  reversion  on  an  estete  fer  life  is  assete 
by  descent,  quando  acciderint.  Rook  v. 
dlealand,  1  Ld.  Raym.  53.    2  Saund.  8  i. 

II.  What  are  not. 

1.  An  estate  tail  is  not    2  Saund.  8/. 

2.  A  reversion  expectant  upon  an  estete  tail 
is  not  assete,  though  it  is  a  tenement  Evett  v. 
Sutcliffe,  1  Ro.  234.  357.  3  Lev.  286.  6  Co. 
58  b.  lb.  42  a.  Carth.  129.  KeUow  v.  iloto. 
den,  3  Mod.  257.    2  Saund  8/. 

3.  But  it  is  otherwise  when  it  is  spent,  and 
veste  in  possession.  Brediman*»  case,  6  Co. 
58  b.  2  Saund.  8/.  g-. 

4.  But  even  when  the  heir  takes  it,  as  im- 
mediate heir  to  the  ancestor  who  made  the 
bond,  it  is  not  assete ;  therefore  if  the  rever- 
sion descend  on  a  man,  yet  if  he  be  not  wctoi' 
ally  seised  of  it,  it  will  not  be  liable  to  his 
bond.    2  Saund.  8  g.  A.  t. 

5.  Lands  devised  to  an  eldest  son,  provided 
he  pay  20Z.  to  the  executrix  towards  the  pay- 
ment of  the  testetor's  debts,  are  not  assete  by 
descent ;  for  wherever  the  heir  takes  by  a  wiU 
with  a  charge,  he  takes  by  purchase.  QUfinU 
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caw,  Cro.  Car.  161.    BriUmm  ▼.  CAcnudb,  2 
Mod.  286. 

6.  A  copyhold  is  not  RMeta.  5  £.  4  7.  b. 
4C0.22  a.    ]  Salk.  18a    2  Saond.8 e. 

7.  So,  an  equity  of  redemption  is  not  aaieti 
at  law,  wAere  the  mortgage  ia  in  fee.   2 
Saund.  8  e. 
III.  What  are  assets  in  the  bamsb  or  as 

executor  or  admucistratdr.  'I 

1.  An  executor  may  be  entitled  to  aaseU 
abroad;  and  therefore  on  an  issue  whether     • 
there  be  assete,  a  verdict  finding  assete  in  Ire-    i 
land  is   good.     Bichardoan  v.  Dowel,  Chk 
Jac.  55. 

2.  If  an  executor  release  an  acoonnt,  so 
much  as  appears  due  thereon  shall  be  asMli. 
Brightman  v.  Keighley,  Cro.  Eliz.  43. 

3.  Executors  by  award  receive  SOL  and  re> 
lease  a  bond  of  1002. ;  the  whole  iOOL  is  asieU. 
ilnon.  3  Leon.  53. 

4.  Though  an  executor  release  one  who  hu 
testator  *s  goods,  they  are  assete  in  the  hands  of 
the  executor.  Veghthnan  v.  KeighUyJind'  139. 

5.  If  A  takes  a  bond  for  amither  in  tnit, 
and  dies,  this  is  not  a«aete  in  the  bands  of  A*i 
executors.    Deering  v.  TbrringUm^  lb. 

6.  So,  if  the  obligee  assigns  over  a  hood, 
and  covenante  not  to  revoke,  and  dies,  this  is 
not  assete  in  the  hands  of  the  obliges*s  execo- 
tor.    lb. 

7.  A  judgment  obtained  by  an  adminislrar 
tor  in  the  Court  of  King's  Bench  at  Westeiia- 
ister,  is  assete  in  the  province  of  Canterbury. 
CarliAe  v.  Greenwood,  7  Mod.  16. 

*8.  If  an  administrator  rebover  in 
trover  the  goods  of  the  intestate,  they  [  *^  ] 
are  assete,  although  the  action  be 
brought  in  his  own  name.     Turner  v.Dsv><i 
1  Mod.  63. 

9.  A  lease  for  years,  recovered  by  thecxecu- 
tor,  by  reason  of  a  covenant  made  to  the  testa- 
tor, is  assete  in  his  hands.    Plow.  292. 

10.  Money  paid  by  a  mortgagoTt  te  redeem 
a  mortgage,  is  assete  in  the  hands  of  an  execo* 
tor.    iifion.  3  Leo.  32. 

1 1.  If  lands  are  devised  to  be  sold  by  exec^ 
tors,  for  payment  of  the  testator's  debte,  the 
money  received  by  sach  sale  shall  be  assets  m 
the  executor's  hands.  3H.6.3b.  Hard.  405. 
10  Mod.  428.  1  Lev. 224.    1  Leo.225. 

12.  And  shaU  be  appUed  to  the  payment  ot 
all  debte  equaUy.  Wdwn  v.  Fielding,  10  Mod. 
428. 

13.  An  estate  pur  auUr  me,  if  there  is  no 
special  occupant,  is  assete  in  the  hands  of  an 
executor  or  administrator  by  st  29  Car.  2.  c. 
3.    OI(/Aamv.Pidbertiig,  Salk.  464. 

14.  Where  a  debtor  pays  the  testator's  «» 
to  A  with  the  consent  of  the  executor,  it  is  m- 
sete ;  otherwise  if  without  consent  JenhnsV' 
Plume,  Salk.  207. 

15.  If  the  executor  brings  an  action  and  re- 
covers  a  debt,  it  is  assets,  even  befbrd  execu- 
tion.   Id.  ibid.  , 

16.  Ifa  wife  executrix  (havmg  a  term)  tek^" 

husband,  who  porchaaos  the  xevcrwoo  «fl« 
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£ei,  the  term  is  extinct ;  atil]  it  is  aaBeto  in 
the  wife*!  huida.    Anon,  Moore,  54. 

17.  An  adrowion  is  assets.  Tonge  v,  Ttmge, 
Str.879. 

18.  Monej  reoorered  bj  an  executor  by  a 
dccrw  in  chancery,  is  assets.  Moore,  858.  1 
Ro.56l 

19.  If  tsxeeatoT  take  a  bond  from  a  debtor 
^of  the  testator,  it  is  assets.    Anon  12  Mod. 

US. 

20.  If  the  execntor  of  lessee  fi>r  years  enter, 
to  part  of  the  profits  but  what  is  above  the 
rent  ind  repairs  is  assets ;  for  the  rent  b  re- 
ceived by  the  executor  as  terre-tenant,  and  as 
appropriated  to  the  use  of  (he  lessor.  Deering 
T.  TWnn^ton,  Salk.  79.  Buckley  r.  Pirk,  10 
Mod.  12. 

rV.  What  axe  not. 

1.  If  land  be  appointed  to  be  sold  by  execa- 
tors,  &nd  the  money  to  be  disposed  of  to  certain 
QSM,  the  money  is  not  assets.  Edwards  t. 
OrsKt,  Ebb.  265.  Dy.  151  b.  1  Leo.  87. 

2.  If  wife  continues  a  suit  be^^un  by  her 
and  her  husband,  far  a  debt  due  to  her,  when 
reoorered  it  will  not  be  assets.  Anon.  12  Mod. 
346. 

3.  Boods  and  specialities  are  no  assets  till 
the  money  be  paid.  Pdut  y.  Henstock^  1  Vent 
96. 

4.  If  an  executor  sues  without  naming  him- 
self executor,  though  he  derives  his  right  to 
maintain  the  action  fiir  his  being  so,  the  mo- 
ney, when  reeof  ered,  will  not  be  assets.  Yard 
V.  EUmd,  LL  Kaym.  368.  12  Mod.  207.  S.  C. 
Carth.4fi2I.    Yclv.  84  coni. 

5.  Goods  impounded  are  not  assets.  Anon* 
Cro.Eli2.23. 

6.  A  special  verdict  found  that  executors 
bad  received  rent,  reserved  to  their  testator, 
^  iart  and  oss^s,  and  »o  assets ;  it  was 
bdd  that  the  m  was  void,  and  the  heir  entitled 
to  the  rent,  and  therefore  not  assets.  Anon. 
Dy.S^a. 

7.  A  ixHid  given  to  a  man  as  trustee,  is  not 
*<*eti  in  the  bands  of  Ats  executor.  THeols  v. 
Bride  Bridee,  12  Mod.  381.  1  Salk.  79.  S.  C. 

8.  So,if  &e  obligee  assign  over  a  bond,  and 
c^vveaant  not  to  revoke,  and  die,  that  bond  is 
Bot  assets  in  the  hands  of  the  executor  of  the 
Mftt,  Deering  v.  Tnrington^  1  Salk.  79. 
3 1:^.  379.  pL  28.  S.  C. 
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II'  What  cannot  be  assigned,  p.  98. 
III.  How  an  assignment  should  be  made, 

Iv.  Who  is  an  assignee,  p.  99.  , 

V.  Who  is  not  an  assignee,  p.  99. 
^-  Efpbct  op  assignment,  p.  99. 
VII.  When  the  assignee  is  liable,  p.  99. 
VIII.  When  not,  p.  100. 
IX.  How  far  the  original  lessee  is  li- 
able, p.  100. 
^  *X.  What  covenants,  dtc.  an  as. 

I  *98  ]  RIONEE  CAN  TAKE  ADVANTAGE  OF,  p.  101. 


XI.  What  ooyxnants  an  assignee 

CANNOT  TAKE  ADVANTAGE  OF,  p. 
101. 

XU.  Proceedings  in    an   action   by  or 
against  an  assignee,  p.  101. 
XIII.  Covenant  not  to  assign,  p.  1 02. 

[Ae  to  the  aeeignment  of  bankrupts  goode, 
tee  posty  tit  Bankrupt. 

When  a  chose  in  action  may  be  assigned^ 
§ee  poet,  tit  Chose  in  Action.] 


I.  What  may  be  assigned. 

1.  If  a  lease  be  made  with  an  exception  of 
the  trees,  and  a  power  reserved  to  the  lessor  to 
enter  and  cut  them  down,  he  may  assign  this 
power  to  another  person ;  but  if  it  be  not  pro- 
perly pursued,  the  lessee  may  maintain  tres- 
pass  against  the  lessor  and  his  assignee.  War- 
reny.  Arthur,  2  Mod.  317. 

2.  If  rent  be  reserved  on  a  lease  for  years, 
during  the  term,  to  the  lessor,  his  executors, 
administrators,  and  assigns,  and  not  to  the 
heirs,  yet,  by  the  grant  of  the  reversion,  the 
rent  is  well  transferred  to  the  assignee. 
SachevereU  v.  Froggart,  2  Saund.  369,  370, 
371. 

3.  In  thu  case  the  rent  being  transferred 
to  the  assignee,  the  law  also  transfers  to  him 
the  lessee^s  covenants  for  payment  thereof  as 
incident  to  it    lb. 

4.  Assignment  to  defraud  the  lessor  of  his 
rent  is  void.  Anon.  T.  Jones,  109. 

5.  If  a  man  grant  certain  wood  to  another 
to  be  taken  by  the  assignment  of  the  grantor, 
this  is  such  an  interest  as  the  grantee  may 
assign  over  to  another,  though  the  wood  lie 
not  assigned.  Palmer**  case,  5  Co.  25  a.  Cro. 
£1.819.    Mod.  691.S.C. 

6.  A  mortgagee  may  assign  the  premises 
before  the  day  of  payment  is  arrived,  though 
he  has  never  been  in  possession,  but  the  mort- 
gagor continued  in,  under  a  covenant  to  that 
effect;  and  the  assignee  may  again  make  a 
valid  assignment  without  joining  the  mort- 
gagor. Smartle  v.  WiUianu,  3  Lev.  388.  1 
Salk.  245.  S.  C. 

II.  What  cannot  be  assigned. 

1.  A  bare  right  cannot  be  assigned ;  thus 
the  conusee  of  a  statute  cannot  assign  the  land 
after  a  liberate,  without  actual  entry  or  reco- 
very in  ejectment  Stephens  v.  Hanham,  3 
Lev.  312.  Hannam  v.  Woodford,  4  Mod.  48. 
S.  C.  Salk.  563.  Skin.  300.  1  Show.  290. 
S.C. 

2.  So  the  king  cannot  assign  a  bare  right 
without  express  words.  Winchester"**  case,  3 
Co.4b.    lb.  11a. 

3.  Lessee  for  one  hundred  years,  being  out 
of  possession,  cannot  assign.  Freeman  v. 
Barnes,  1  Lev.  270.    1  Show.  291. 

4.  If  land  be  granted  to  husband  and  wife 
for  20  years,  and  afterwards  to  the  survivor 
for  21  years,  the  husband,  in  his  wifo*b  lifetime, 
cannot  assign  the  term  of  21  years;  for, until 
one  died,  either  has  but  a  possibility,  which 
may  never  vest  in  possession.    LampeVs  case. 
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lOCaSla.  Poph.^.  D7.944a.  Jonefl,417. 
1  Co.  154  b.  4  Co.  66  b. 

5.  A88i|rnment  of  a  bond  is  good  only  in 
equity;  fi>r  if,  after  the  assignment,  the  as- 
signor give  a  warrant  of  attorney  to  acknow- 
ledge  satisfaction  upon  record,  it  is  rellevaUe 
only  in  equity.  Parker  v.  lAUy^  10  Mod.  102. 
Nov.  53.  3  Lea  234. 

6.  An  office  or  place  of  trust  cannot,  in 
general,  bo  assigned.  21  E.  4.  20.  cit  4 
Lea  244  28  H.  8.  Jenk.  Cent  141.  pL  82. 
Dy.7. 

7.  Money  due  far  arrears  of  a  salary,  paya- 
ble annually,  with  interest,  by  government,  is 
merely  a  chose  in  action,  and  not  assignable. 
Kinraom  v.  Jones,  Skin.  6.  26.  Raym.  459. 
T.^.  150.  &C. 

III.   How  AN  AS9I0N1IENT  SHODLD  BE  MADE. 

1.  An  assiffnment  of  a  lease  can  only^  be 
(hj  Stat  29  &r.  2)  by  deed  or  note  in  writing. 
1  Saund.  234  a. 

2.  And  this,  even  in  the  case  of  ajparol  lease. 
1  Saund.  236 en. [n]. 

3.  A  reversion  of  a  term  b  not  assignable 
without  deed  and  attonffaient  Bedy  v.  Parry, 
3  Lev.  155. 

4.  An  assignment  of  a  reversion  can  only 

be  by  deed  or  fine.  1  Saund.  234.  n.(3). 

[  *90    ]     *5.  If  the  assignment  want  a  good 

consideration,  it  will  be  maintenance, 

and  consequently  void.     7\imer  r.  Goodwin, 

10  Mod  223. 

IV.  Who  is  an  assignee. 

1.  *^Heir^*  is  a  sufficient  word  to  make  an 
assignee,  in  order  to  take  the  benefit  of  a  co- 
venant in  a  grant,  &a  Eden  v.  Atterton,  2 
And.  126. 

2.  A  reversioner  grants  his  reversion  lor 
life,  who  grants  it  for  years :  the  grantee  for 
years  is  an  assignee  of  the  reversion,  within 
the  sUt  32  H.  8.  BnUen  v.  fiodfrey,  1  Ro. 
32.81. 

3.  The  husband  is  so  in  law  of  a  term  of 
the  wife.    Fane  v.  JIf insAow,  1  Keb.  20.  pi.  57. 

4.  Second  husband  is  so;  and  his  entry  is  a 
breach  of  covenant  by /erne,  &a  1  Keb.  20.  pi. 
57,  and  34a  pi.  32. 

5.  The  surrenderee  of  a  copyhold  b  an  as- 

Xee  within  the  32  Hen.  8.  c.  37.    Adam*  v. 
i2ffMlMod.l99. 

6.  Lease  to  a  man  for  so  many  years  in 
certain,  shall  go  to  his  assigns,  as  well  as  if 
it  had  been  leased  to  him  and  his  assigns. 
Chapman  v.  Dakon^  Plowd.  287. 

7.  But  if  a  bond  be  given  conditioned  to 
pay  to  such  person  as  the  obligee  shall  name 
by  his  will  or  writing,  there  must  be  an  ex- 
press nomination,  and  the  executor  named 
cannot  take  as  assiffnee;  and  therefore  the 
bond  was  held  to  be  discharged,  on  account  of 
the  impossibility  of  performmg  it  by  the  omis- 
sion  of  the  obligor  to  name  any  one.  Pea»e  v. 
Meade,  Mo.  B55. 

8.  An  occupant  becomes  an  assignee  in  law 
to  the  first  lessee.  HUdtn  v.  SmaXlbrookt, 
Vangh.  304. 


9.  A  devisee  \b  an  UMignee  in  bw.    Wlat- 
field  V.  tfois,  2  Show.  57. 

10.  An  administrator  may  be  charged  u 
assignee  in  debt  for  rent ;  t.  e.  for  such  time  aa 
he  enjoys  the  property.  Buck  v.  Barnard,  1 
Shower,  34a  2  Shower,  57.  Cro.  Eliz.  757. 
pL24. 

11.  The  word  **  aasienees**  includes  assign 
nees  in  law  as  well  aa  fact  How  v.  WldtfUH, 
1  Vent  340    3  Bulst  169. 

y.  Who  18  NOT  AN  ASSIGNEE. 

1.  A  devisee  is  not  an  assignee  to  take 
where  rent  is  reserved  to  a  man  and  his  as- 
signs. Ingram  v.  ThthiU^  2  Mod.  93.  natu. 

2.  Executor  cannot  cloim  money  appro* 
priated  to  an  actual  assignee.  Peaoe  v.  Mead, 
Hob.  9.  M0.855.S.C. 

3.  An  appointee  is  not  to  be  considered  ai 
such  with  respect  to  liability  in  covenant  1 
Saund.241a.  n.  [9]. 

VI.  Effect  or  assionmsnt. 

1.  If  a  judgment  be  assigned,  it  will  veat  ia 
the  assignee  before  acceptance.  Tumtr  ▼• 
Qoodtoin,  10  Mod.  184. 190. 

2.  Assignment  of  a  bond,  though  not  valid 
at  law,  is  in  effect  a  covenant  that  Uie  assignee 
shall  receive  the  money  due  upon  it  Be- 
tween the  parUheo  of  Caiston  and  Eulet,  1 
Ld.  Raym.  683,  Deering  v.  Farringdon^B 
Keb.  304. 

VII.  When  thk  assignee  b  uable. 

1.  Where  a  covenant  extends  to  a  thing  i» 
e»s«,  parcel  of  the  demised  premises,  socn 
covenant  shall  go  with  the  land,  and  •hall 
bind  the  assignee,  although  he  be  not  bound 
by  express  words.  Spencer  v.  Clark,  5  Co. 
16  a. 

2.  Debt  for  rent  lies  after  assignment 
against  the  assigiee,  but  not  against  ^^^^ 
see.  Marrow  v.  Turpin,  administrator,  2  And. 

133. 

3*.  Debt  will  lie  for  rent  reserved  where  a 
lessee  for  years  assiprns  his  whole  term  io  a 
stranger ;  but  no  action  will  lie  where  he  aar- 
renders  the  whole  term  to  the  original  lc««»'» 
his  only  remedy  is  in  equity.  LUfyd  ▼•  I^H' 
ford,  2  Mod.  174.  , 

4.  An  assignee  is  liable  without  entry.  ^ 
Saund.  203.  n.  [b]  , 

5.  The  assignee  of  a  rent  reserved  upon  tn« 
assignment  of  a  term,  may  bring  debt  agaiM' 
the  assignee  of  the  assignee  of  the  icrm- 
^rotonloio  v.  Hewley,  1  Ld.  Raym.  ©•        . 

6.  Covenant  brought  against  a  third  Bt^f 
nee  is  good  by  stat  32  H.  a  c.  34  Med^- 
Stoneley,  1  And.  82.  See  also  ib.  299.  . 

7.  Assignee  of  a  moiety  of  the  land  an 
term,  is  liable  in  debt  to  the  lessor  for  a  ^^J 
ty  of  the  rent  2  Saund.  182.   2  Lev.  231.    *  • 
Jo.  104.  .  -  .1^ 

8.  So  he  is  liable  in  debt  jointly  with  tw 
lessee  for  the  whole  rent  2  Saund.  Iw.  ^^^ 

9.  Lessee  covenanta  to  discharge  the  J^ 
d€  ommlmo  oneriiwa,  &c.  4m;.  the  assignee 


ASSIGNMENT. 


100 


bomid  to  repair.  Dmn  *ciu2  Chap- 
[  noOlter  9fWind9or  v.  Hyde,  5 Co,  fU  tu 

Cro.  Eliz.  457.  552.  Moore,  399, 
S.C. 

10.  The  asBignee  of  a  moiety  is  liable  in 
awemgwi  Sag  a  moiety  of  the  rent  3  Saond. 
182. 

11.  Covenant  by  lesaee  for  him  and  his  exe- 
cutors to  repair  binds  the  assignee.  Dean  and 
Chapter  ef  Windamr  ▼.  Hude^  5  Co.  24  a.  Cro. 
EL  457. 

12.  Hie  administrator  of  the  assig^nee  of  a 
lease  is  liable  Ibr  a  breach  of  the  covenant  to 
repair,  akboa^h  assagneea  of  the  lessee  are 
not  mentioned  in  tl&e  covenant;  for  it  runs 
with  the  land.  Keying  v.  Morrice,  2  Mod. 
371. 

13.  If  the  leasee  covenants  for  himself  and 
bis  asagns  that  they  will  make  a  new  wall 
apoB  some  part  of  the  land  demised,  the  assig- 
nee  is  bound  by  aach  covenant.  Speneer^-a 
caae,5Co.l6a. 

l4  If  a  tenant  who  is  chargeable  with  the 
not,  assign  over  his  interest  m  the  land,  the 
wngnee  is  chargeable  with  the  penalty  for 
vrears  incurred  in  his  own  time.  Thinn  v. 
Cfaisi2af,  Crow  Eiiz.  383.  Mo.  357. 

15.  Thongh  lessor  refuses  to  accept  the 
assignee  for  his  tenant,  and  gives  his  receipt 
in  lesaee*s  name,  ho  may  afterwards  bring 
debt  against  the  assignee  for  rent ;  for  he  may 
refose  him  when  m  will^  and  accept  him 
when  he  will;  and  may  sue  either  the  lessee 
or  assignee  for  the  rent,  at  his  election.  Deve- 
murv.  Barlow,  a  Sannd,  181  d.  182. 
^6.  Leasee  for  years  having  covenanted  to 
repair,  assigned  his  term,  the  lessor  sold  the 
reversion,  the  grantee  of  the  reversion  accept- 
ed the  rent  m  the  assignee,  the  lessee  died, 
yet  his  executor  was  held  liable.    Adanu  v. 
Apiny,  4  Mod.  Sa    See  also  Cro.  EL  757. 

VIII.  Whw  mot. 
1*  The  assignee  of  a  term  is  not  liable  &>r  a 
lireaeborcovenant  which  happened  previously 
to  tbe  assignment,  or  if  the  covenant  does  not 
nm  with  the  land.  Hyde  v.  The  Dean  and 
Chapter  sf  Wimdaor,  Cro.  £1. 457. 

2.  Tbe  assignee,  though  named,  is  not 
JKnod  by  a  covenant  to  do  something  which 
is  merely  collateral,  and  which  in  no  manner 
^Mcfaes  or  oonoerns  the  thing  demised  and 
ttugned  orer.    Spencer  v.  Clark,  5  Co.  16  a. 

3.  Tbos,  if  a  lease  be  made  for  ninety.nine 
yean,  if  three  persons,  or  any  of  them  so  long 
uve,  reserving  a  rent  and  an  heriot  upon  the 
deith  of  either,  the  beast  of  the  assignee  shall 
not  be  taken  ibr  a  heriot,  for  the  lessee  is  to 
pty  his  best  beast,  aAd  that  shall  not  be  car- 
ried fiirtber  than  to  the  person  named.  Os- 
ABnMv.AeiMr«E,3  Mod  331. 

4.  A  lessee  by  indenture  covenanted  for 
Innnelf  his  executors  and  adminutratort,  that 
^  his  ezecutora  or  assigns,  would  build  a 
brick  wall  upon  part  of  the  land  demised,  &.C.; 
l^if  the  lessee  anigns  his  term,  such  cove* 
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nant  does  not  bind  his  assignee.    Spenut^a 
case,  5  Co.  16  a.  Ma  159.  1  Ra  360. 

5.  Where  the  whole  term  is  assigned,  the 
assignor  cannot  bring  an  action  against  the 
assignee,  because  he  has  no  residuary  inter- 
est.  WAee2er  v.  Bal;€r,  3  Salk.ia 

6.  The  assignee  is  chargeable  for  a  breach 
of  covenant  only  in  his  own  time.  BoulUn 
V.  Camam,  3  Keb  189.  pi.  35.  Lutw.  127, 
128. 

7.  Though  he  give  no  notice  to  the  lessor 
of  the  new  assignment  Pitcher  v.  Tbvey,  12 
Mod.  23.  Salk.  82.  4  Mod.  72.  1  Saund.  241. 
6.  n.  \t], 

8.  An  assignee  of  a  lease  may  assign  over, 
even  to  an  insolvent,  and  so  discharge  himself^ 
and  it  is  no  fraud.  Lekeux  v.  N^h,  2  Stra. 
1221.  Comb.  192.  Salk.  82  n.  Kighly's 
case,  in  1  Sid.  338.  Raym.162.  2  Keb.  260^ 
denied  Salk.  338.  1  Saund.  241.  6.  n.  [t]  * 

9.  And  the  first. assignee  may  plead  the 
subsequent  assignment  Pileher  v.  Tbosy,  4 
Mod.  72.  76. 

10.  If  a  man  leases  personal  goods,  and  the 
lessee  covenants  for  him  and  his  assigns  at 
the  end  of  the  time  to  deliver  the  same  in  as 
good  plight,  &.C.  such  covenant  is  but  a  per- 
sonal contract,  and  docs  not  bind  the  assignees. 
Sftcncer  v.  Clark,  5  Co.  16  a. 

IX.  How  rAn  thk  original  lxssee  is  uabli. 

1.  A  lessor  or  assignee  of  a  reversion  may 
bring  an  action  of  covenant  against 

*a   lessee  ailcr   he    has  assigned  [  *101  ] 
the  term,  notwithstanding  the  ac- 
ceptance of  the  rent  from  the  assignee  of  the 
lessee.     Glover  v.  Cope,  4  Mod.  81. 

2.  But  in  such  case  an  action  of  debt  will 
not  lie.  MarrotD  v.  Turpin,  Cro.  EL  715.  1 
Saund.  240.  n.  (5).  2  Saund.  302.  n.  [6.] 

X.  What  oovxNAirrs,  ^e.  an  assignee  can 

TAKE  ADVANTAGE  OV. 

1.  Lessor  covenants  and  grants  that  lessee 
shall  have  housebote  in  other  land;  the  assignee 
shall  take  the  benefit  of  this  covenant  Anon. 
Moore,  7. 

2.  Liberty  to  distrain  for  recompense  in 
other  land  shall  go  to  an  assignee,  although  he 
be  not  named;  for  the  word  **  heirs"  is  sufiicient 
to  warrant  the  liberty  to  the  assignee  with  the 
land.    Anon,  Moore,  58. 186. 

3.  The  assignee  of  the  assignee,  and  the 
executors  of  the  assignee  of  the  assignee,  shall 
have  an  action  of  covenant  Spencer  v.  Clark, 
5  Co.  16  a. 

4.  Assignees  of  a  reversion  may  maintain 
covenant  for  repairs,  though  assignees  are  not 
named  in  the  covenant  in  the  lease.  Kitchen 
V.  Buckly,  1  Lev.  109.  1  Sid.  157. 

5.  Assignee  may  bring  an  action  without 
giving  notice  of  the  assignment  Turner  v. 
Maine,  5  Mod.  445. 

6.  Formerly  an  assignee  by  parol  migf^t 
have  taken  advantage  of  a  covenant  for  the  en- 
joyment of  the  land,  but  not  an  assignee  by 
estoppeL  Armiter  v.  Parkes,  Moore,  419.  pi. 
677. 
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7.  If  a  feoffment  be  made  by  the  word  dedi, 
the  EMignee  of  the  feoffee  shall  not  Touch. 
Bat  if  a  lease  for  years  be  made  fay  the  word 
eoneun  or  demttt,  the  aesigrnee  of^^the  lessee 
upon  eviction  may  have  a  writ  of  covenant 
Spencer  v.  Clark^  5  Co.  16  a. 

8.  No  act  of  the  lessee,  even  with  the  assent 
of  the  lessor,  can  discharge  him  or  his  assigns 
from  a  special  covenant;  and  the  a$9ignee  of 
th*  reversion  may  have  covenant  against  him 
for  rent  by  the  32  Hen.  8.,  though  he  has  as- 
signed the  premises.  Athurot  v.  Mingay,  3 
Show.  133. 

9.  And  so  also  on  covenant  to  leave  the  pre- 
mises in  repair.  Maturet  v.  We«<iDOoJ,'Cro. 
El.  599.  &,  617. 

10.  Assignee  of  the  remainder  of  a  term 
shall  have  Die  benefit  of  a  cesser,  and  re-entry, 
upon  a  lease  made  by  grantor  for  a  less  term, 
upon  33  H.  8.    Davy  v.  Matthews^  Moore,  526. 

11.  So  he  shall  have  the  benefit  of  a  cove- 
nant for  peaceable  departure  inserted  in  a 
lease  of  a  less  term  made  by  the  assignor. 
Maihurii  v.  Wfttoray^  Moore,  527. 

12.  An  assignee  may  enter  for  a  forfeiture 
nnder  the  32  H.  8.  c.  34.;  but  not  an  assignee 
of  part    lSaund.2886. 

XI.  W^AT  OOyiNANTS,  &C.  All  ASSIGNEE  CAN- 
NOT TAKE  ADVANTAGE  OF. 

1.  An  assignee  shall  not  have  an  action  upon 
a  breach  of  covenant  before  his  own  time. 
Lewu  v.  Ridge^  Cro.  £1.  863. 

2.  Assignee  cannot  take  advantage  of  a 
warranty  to  jointtenants,  and  their  assignees, 
except  he  bo  a  joint-assignee.  Roll  v.  OBhorn^ 
Hob.  25. 

3.  Where  the  lessor  himself  cannot  main- 
tain  covenant,  ^c,  his  assignee  shall  not 
Barker  v.  Danur^  Salk.  81.  Show.  191.  S.  C. 
Latch.  197. 

4.  Therefore  the  assignee  of  a  covenant 
eannot  sue  in  England  for  rent  reserved  for 
lands  in  Ireland,  though  payable  in  London, 
a  C.  Salk.  80,  81. 

5.  The  assignee  of  a  reversion  though  by 
fine  cannot  have  covenant  for  the  rent,  Sui, 
without  notice  or  attornment;  but  the  statute  4 
iL  5  Ann.  c.  16.  has  altered  the  law  in  this 
respect    Piteher  v.  7be«y,  1  Salk.  82. 

£.  The  assignee  of  a  rent-charge  is  not 
within  Stat  32  H.  8.,  and  cannot  bring  cove- 
nant   1  Sannd.  Rep.  241  a.  n.  [qJ] 

XII.  Proceedings  in  an  action  bt  oe  against 

AN  ASSIGNEE. 

1.  If  an  assignee  of  a  reversion  on  a  lease 
for  years  brings  debt  for  rent,  he  ought  to  be 
named  assignee  in  the  writ  Nieholo^,  Tymma, 
Lutw.  481. 

2.  Assignee  of  a  reversion  may  maintain 
covenant  in  the  county  where  the  lease  was 
made,  but  not  debt  Thur$by  Y.,Plantt  1  Lev. 
259.  1  Saund.  239,  240.  1  Sid.  401.  1  Vent 
S.C. 

3.  Actions  by  and  against  assignees  are 
•i-Mi vs  local    1  Saund.  240  a.  n.  [oj. 


4.  On  assignment  of  land  by  has- 

band  *and  wife  where  they  are  seised  [  *103  ] 
to  them  and  the  heirs  of  the  hus- 
band, it  is  sufficient  to  declare  as  assi|fnee  oC 
the  husband.    Major  v.  Talbot,  Cra  Car.  265. 

5.  Assignment  of  a  lesae  need  not  be  stated 
in  a  declaration  to  have  been  in  writing.  1 
Sannd.  234  a. 

6.  Covenant  against  an  assignee  of  a.  leaaep 
for  years,  who  in  truth  was  administrator  of 
the  assignee,  was  held  good.  TUney  ▼.  Piar* 
ru,  Carth.  519. 

7.  Assignment  of  a  reversion  most  be  fdeod- 
ed  to  have  been  by  deed  or  fine.  1  Saond.  234. 
n.  (3). 

8.  Assignee  must  show  his  title  in  waste, 
but  not  in  case  in  the  nature  of  waste.  3 
Saund.  235. 252  b. 

9.  In  an  act  of  covenant  by  an  assignee,  the 
declaration  need  not  show  the  deed  of  asngn^ 
ment,  provided  the  subject  in  dispute  maj  be 
assigned  without  a  deed,  although  the  cove- 
nant on  which  the  action  is  brought  ouffbt  to 
be  by  deed.    Noke  v.  Awder,  Cra  El.  43is. 

10.  An  assignee  of  a  lease  (defendant)  must 
be  shown  to  be  assiniee  of  the  term;  and  it  is 
sufficient  to  allege  that  the  tenementa  came  to 
the  defendant  by  assignment  thtekU  ▼.  Wye, 
Carth.  256.  1  Saund.  112  a.  6. 

11.  In  an  action  of  covenant  asainst  the 
lessor,  the  assignee  need  not  show  ue  assien. 
ment  to  have  been  in  writing.  Birek  t.  BeL 
lamy,  12  Mod.  540.  1  Saund.  234  a, 

12.  Assi^ment  of  a  term  may  be  pleaded 
without  notice  tu  the  lessor.  Cooik  ▼.  Jferrif, 
1  Ld.  Raym.  368.  Tongue  v.  PUeker,  3  Lev. 
296.  2  Vent  234.  1  Show.  340.  S.  a  Piieker 
V.  Tbvey,  4  Mod.  71.  S.  C.  in  error. 

13.  The  assignee  of  a  term  must  set  forth 
all  mesne  assignments  when  plaintiff;  but 
where  the  action  is  against  an  assignee,  the 
general  form  of  pleading  of  per  diveroao  sm- 
atas  oMsignationea  devenit  is  sufficient;  for  he 
has  no  means  of  knowing  the  defendant's  title. 
Thicker  v.  Hodgea,  Carth. -209.  1  Sid.  298.  1 
Lev.  190.  3  Lev.  19.  Ryder  y.  ffitt,  T.  Raym. 
389.  1  Saund.  112  a. 

14.  The  assignee  is  equally  estopped  with 
the  lessee  from  disputing  his  landlord's  title. 
1  Saund.  325  a.  n.  [c]. 

15.  Release  of  the  lessor  after  assignment 
of  the  reversion,  is  no  bar  to  the  assisnoe  in 
an  action  of  covenant  for  the  rent  against  the 
lessee.    Harper  v.  Bird^  T  Jones,  102. 144 

16.  In  an  action  against  the  assignee  of  a 
term,  the  plea  of  an  assignment  over  ought  to 
show  that  such  assignment  over  was  made 
afler  the  assignment  stated  in  the  dedarstion. 
Cook  V.  Harria,  I  Ld.  Raym.  367. 

17.  A  replication  that  the  assignment  was 
made  to  defraud  the  lessor  of  his  rent  bv  fraud 
and  covin,  is  good,  ut  aemb.  Knight  v.  Peeeheyt 
T.  Raym.  303,  304.  1  Vent  309.  Plowd.  47. 
9  Co.  110  a.   Dougl.4e2n. 

XIII.  Covenant  not  to  assign. 
1.  A  covenant  was  not  to  assign  a  thing  in 
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aetioa  to  aaj  penon  or  penou  whalioevvr; 
an  maeafrtamoA  in  equity  is  a  breach  oftlie  co- 
▼exkant,  far  m  hwno  aMi^ment  oan  be  of  a 
thini^  in  actioo;  therelbre  tbe  intent  of  a  core- 
nnnt  aan^  be  of  micb  an  assignment  as  can 
be,  (thM,t  m)  u  asugnment  in  eqoitjr*  King- 
dom r.  Jmia,  T.  Rarm.  459,  4^,  461.    Skin. 

2.  Uzideriettinr  is  no  breach  of  the  condi- 
tion. lSnimd.&8a.  2  Bla.  766.  3  Wils. 
S34 

3.  If  the  imrviso  be  that  lessee  shall  not  as- 
■fB  withont  writing,  a  parol  license  will  not 
be  saffieieiit    1  SamuL  288  a.  2  Sannd.  47  s. 

-4.  Aflsignnient  by  operation  of  law,  such  as 
bsBknisieT,  is  no  fbrfiotore.  1  Sannd.  288  a. 
a.[.]. 
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L  When  Aif 

1.  Thac  are  bat  two  writs  of  sssise  at  com- 

■on  law,  Yis.  an  assise  of  eosifiisa  of  pathtre 

far  eaUle,  end  an  assise  of  navd  diueinnj 


vtikii  lay  fer  land,  rents,  offices,  tithes,  Slc 
SBdit.214.  Sty.  30.  a  P. 

2.  So  in  same  cases  at  the  common  law,  a 

rasn  nay  have  an  assise  of  novd 

I  *1II8  ]  ^dissRMi  when  he  himself  is  Kised 

oftbe  freehold  of  the  land.     We66*< 

caB^8GDu50s. 

X  Aaynmn  who  is  dissesied  of  a  freehold 
fflST  hate  an  asrise.    Lilly,  12. 

4  Ss  ako  in  some  cases  tenants  by  statnte 
or  by  elegit  who  have  only  a  chattel-interest 
Cat  T.  Bvmdf,  Hobw  47.  Lilly,  12. 

^  Aaiae  Um  tor  the  office  of  clock-keeper, 
^an.  1  BrownL  &.  G.  28. 

€•  Tbreeorer  the  office  of  seijeant  at  mace 
ia  the  boose  of  commons.  Crstg  t*  NoffoUc^ 
llkd.122. 

7-  An  asaise  lies  of  an  office,  althoash  the 
6mmt  has  bat  an  estate  for  life.  WM'» 
ttK,8C&47a. 

&  The  president  of  Magdalen  CoUege,  Os- 
j^  deprived  by  the  yisitor,  may  have  assise 
tteoooon  law.     Cseency's  case,  2  Dy.  209. 

9*  A»se  woold  lie  against  a  monk.  Tkarw 
%T.f(«eb00od;iOMod.  125. 

1Q>  Aanse  will  lie  for  estovers,  tboagh  the 
vnd  be  grubbed  opt,  and  judgment  Boall  be 
to  Rcoier  seisin,  and  damages.  Cowper  v. 
^Mvw,  Hob.  43. 

11.  So  also  for  a  rent-charge,  rent-seek,  and 
RBt^ervioc    Lilly,  9, 10. 

13.  AsBse  de  Ubero  tenemenio  lay  of  rent, 
»d  as  other  things  whereof  a  pracipe  quod 
nddtt  lay  at  the  oommon  law*  The  atot  of 
^estm.  2.  gave  an  assise  of  novel  disseisin 
inhea  of  a  quodpermiitmt  of  pro6to  apprendra 
faecrtoigeo.     frs&6*«case,8Co.48a. 

IX  If  termor  is  ocMledf  be  in  reversion  may 


have  assise.     WroUaUy  v*  iidtsmt ,  Pk>w.  19 1  * 

14.  If  lessee  for  years  be  ousted,  the  lessor 
may  have  asaise,  but  no  damages,  or  be  mar 
enter  within  a  year,  and  if  ousted  again  shaU 
have  assise  and  damages.  Lord  CromwtU  v. 
AndrtwOf  3  Dy.  355.  pi.  35. 

15.  So  if  lesbee  reflise  to  pay  rent  to  his 
lesaor,  but  pay  it  to  a  stranger,  and  so  becomes 
a  disaeisor,  aasiae  may  be  brought  against  him 
by  the  lessor.    Cuffs  v.  WilU,  Dy.  141.  lAily, 

16.  Asaise  lies  at  common  law  for  him  that 
hath  lands  of  ancient  demeane  in  execution. 
Cox  V.  Bama/y,  Hob.  48. 

17.  There  was  no  original  writ  formed  of 
assise  of  novel  disaeisin  of  common,  of  turbary, 
piacary,  ice  and  therefore  no  assise  of  novel 
disaeisin  lay  of  them  before  the  ataL  of  13  E. 
L     Wf66'«case,8Co.48b. 

18.  In  some  cases  the  stat  of  West  2.  gives 
an  assise  where  there  is  not  any  clear  ana  cer- 
tain remedy  at  the  common  law.    lb.  460. 

II.  When  mot. 

1.  Assise  lies  not  by  a  clerk  of  the  ematm 
breettim.    1  Keb.  689.  pl«  1. 

2.  Nor  for  the  office  of  saddler  to  the  queen, 
or  usher  to  the  prince  of  Wales.  1  BrownL  28L 

3.  No  aaaise  lies  of  a  suit  to  a  mill,  but  a 
vrrit  de  eeeta  metendinum  ;  an  assise  iiea  of  the 
tolls  of  a  mill ;  so  of  toll  thorough,  toll  tra- 
verse, and  toll  turn.     WM'e  case,  8  Co.  46  b. 

4.  No  asaise  lies  for  an  easement  withoat 
profit ;  as  a  way.    Id.  ibid. 

5.  A  master  of  an  hospital  cannot  maintain 
an  assise.  PkiUipo  v.  jffury,  1  Ld.  Raym.  9. 
Lilly.  7. 

6.  Nor  on  bare  auapenaion.  1  Keb.  868.  pL  16. 

7.  Recovery  of  dama|^  for  disturbance  of 
an  office  does  not  not  give  seisin  so  as  to  have 
an  aasise  of  the  office.  Cragg  v.  Norfolk^  2 
Lev.  lOa 

8.  Assiae  lies  not  on  claim  of  office.  3  Keb. 
316.  pi.  49. 

9.  An  aaaiae  will  not  lie  for  a  rent  iasuing 
out  of  tithes  barely.  Holden  v.  SmaUbrooke^ 
Vaugh.204. 

10.  Nor  on  an  degU  satisfied,  but  ocL  fa,  1 
Keb.  891.  pL  55. 

11.  Assue  lies  not  between  parceners.  Anon, 
Jenk.  Cent  2. 

12.  Asaise  of  darrein  preaentment  may  not 
be  purchaaed,  pending  a  qu,  tmn.  for  the  aame 
avoidance.  Andrewe  v.  Bp.  of  York^  Hob.  184. 

13.  Writs  of  aaaiae  were  conaidered  the 
most  ezpeditioua  auit  in  the  law.  Wimhi$h  r. 
WiUougKinf,  Plow.  75. 89. 

14.  But  they  are  now  antiquated,  and  a 
^tuire  impedit  and  ejectment  are  become  the 
proper  remedies.    Lilly,  4. 

III.  THXPEOCCKDUfOSIIf  A8SI8I. 

1.  Asaise  lies  of  tithes  in  the  handaof  the 
termor,without  naming  the  terre-tenant  Dean 
^  Ch,  of  Bristol  v.  Clarke,  Dy.84.  pi  81. 

2.  The  writ  in  assise  may  be  returnable  at 
any  common  day,  or  return  day;  and  it  may 
be  adjourned.    &imer  v.  LeftfAa2(,  Salk.  82. 
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3.  In  iMwe  fbr  UthM,  the  writ 
[  *104  ]  should  *be  de  libaro  tenementOj  uid 
the  demandant  ihould  make  a  special 
plaint  and  title  therein.    Dj.  83.  pi.  78. 

4  Tenants  in  common  shall  have  each  a 
several  assise  for  his  moiety  or  part,  bat  not 
joint-tenants.    Lilly,  12. 

5.  Dean  and  chapter  bringin^if  assise  for 
tithes,  need  not  mention  the  dean  by  name.  1 
Dy.86.pl.  96. 

6.  Assise  of  tithes  in  demesne  is  good.  1 
Dy.85.pl  89. 

7.  In  an  assise  of  noisance,  the  tenant  of 
the  freehold  must  always  be  made  a  defendant, 
as  well  as  the  wrong-doers.  Langly  ▼.  Nor- 
m,  Lilly,  54. 

8.  Issues  Joined  in  assise  upon  matters 
triable  in  a  foreign  county,  shall  be  tried  by 
the  assise,  and  not  by  the  country.  Player  t. 
Croweh^  Moore,  91.    1  And.  15.  S.  C. 

9.  Assise  may  be_  adjourned  into  a^  foreign 
►unt 

pL  19.' 


county  to  plead.     WkaUey*9  case,  3  Dy.  375. 
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10.  And  when  afterwards  taken  in  the  pro- 
per county,  no  resummons  of  the  recognitors 
is  necessary.    3  Dy .  375.  pi.  1 9. 

11.  Assise  must  be  brought  in  the  county 
where  the  land  lies;  and  being  tried  in  a 
foreign  county,  though  by  assent  of  parties,  is 
error.    FUyer  ▼.  Crouehf  3  Dy.  284.  pL  32. 

12.  Where  the  ordinary,  metropolitan,  or  king 
present  for  lapse,  or  the  pope  makes  provision, 
yet  any  of  these  coUatives  will  serve  the  pa- 
tron for  a  possession  in  his  assise.  CoU  v.  Bp, 
iff  CovetUrfy  Hob.  154 

13.  In  assise  for  a  portion  of  tithes,  de- 
mandant prescribes  in  the  prior  of  S. ;  this  b 
not  a  double  title.    1  Dy.  85.  pL  90. 

14.  In  an  assise-of  novel  disseisin,  it  is  ne- 
cessary to  allege  that  the  disseisin  was  infra 
triginta  annof  jam  uUimo  elaptos^  viz.  m»n 
the  time  of  the  assise  brought    Lilly,  13. 

15.  Plaint  of  a  certain  portion  of  tithee  is 
ffood  and  sufficiently  certain.    1  Dy.  84.  pi. 

16.  The  seisin  of  a  rent  by  a  parson  in  right 
of  his  church  is  a  good  seisin  to  the  succeed- 
ing parsons,  so  as  to  have  an  assise  if  the  pay- 
ment of  that  rent  be  denied.    Lilly,  15. 

17.  In  assise,  if  outlawry  be  pleaded  in  dis- 
ability, and  defendant  fail  of  the  record,  he 
shall  be  held  a  disseisor  without  taking  the 
assise.    Afion.  2  Dy.  187.  pi.  8. 

18.  It  must  be  averred  in  the  declaration  to 
be  an  ancient  office,  and  proved  so  at  the  trialf 
otherwise  the  demandant  will  be  nonsuited. 
Lilly,  6. 

19.  Exception  was  taken  to  the  plaint  that 
it  did  not  show  that  any  profits  belonged  to 
the  office ;  held  although  assise  does  not  lie  of 
an  office  of  charge,  yet  the  plaint  is  well  enough. 
Webb's  case,  8  Co.  49  a.  &  49  b. 

20.  In  assise  for  tithes,  plaint  that  king 
Henry  8.  gave  them  by  the  name  of  those  tithes 
arising  out  of  the  demesne  lands  of  the  arch' 
bishop  of  F.,  and  lately  in  the  tenure  of  7.,  it 


isnotneceeiary  to  aver  that  the  lands  pot  in 
view  were  the  demetne  lands  of  the  archbishop 
in  the  tenure  of  T.    1  l>y.  87.  pi.  99. 

21.  The  writ,  although  general^  shall  be  in- 
tended to  be  brought  of  all  that  is  oontained 
in  the  plaint    Plow.  90. 

22.  In  every  aasiae  of  novel  disseisin,  the 
demandant  must  allege  a  seisin  in  himself  and 
a  disseisin  by  the  tenant     Lilly,  12. 

23.  In  assise  for  tithes  come  to  the  king's 
hands  by  the  suppression  of  an  abbey,  it  is 
sufficient  to  count  that  he  is  seised'  m  Ats  de- 
mesne  as  of  /«e,  without  adding  in  right  of  his 
crown.    1  Dy.  86.  pi.  94. 

24.  There  must  be  an  actual  seisin,  and  not 
seisin  in  law,  to  entitle  the  demandant  to  an 
assise.    Lilly,  12. 

25.  A  particular  act  of  seisin  need  not  be 
alleged  in  the  declaration,  but  in  general,  that 
the  demandant  was  seised  dt  libero  tenements, 
Lilly,  7. 

26.  In  assise  one  cannot  appear  as  bailiff  to 
a  corporation  without  a  warrant  in  mtXDg* 
Pollard  V.  JekyU  Plow.  91. 

27.  Where  a  man  prescribes  for  an  office  be 
need  not  aver  it  to  be  emtiquvm  ^fidnm. 
LUly,  7. 

28.  There  is  not  so  much  certainty  required 
in  a  declaration  in  assise  as  there  is  in  other 
actions.    Lilly,  11. 

29.  Such  exceptions  as  will  abate  other  writs 
will  not  abate  assises,  if  there  is  a  disseisor 
and  tenant    Plow.  89. 

30.  In  an  assise  against  several,  the  death  of 
any  of  them  shaU  not  abate  the  writaskmg 
as  one  of  them  is  aUve.     Lilly,  70. 

31.  The  writ  abates  not  by  the  entry  of  the 
demandant    Lilly,  11. 

32.  Assise  of    darrein   present- 
ment *abates  by  a  mtare  impediL  [  •J^  1 
Andrews  v.  Hacker^  Hutt  3. 

33.  If  the  defendant  in  assise  plead  in 
abatement,  he  must  plead  over  in  bar  st  the 
same  time.    Ibll  v.  Jlfisler,  Salk.  83. 

34.  In  an  assise  the  baily  cannot  plead  t 
release.    Hob.  162. 

35.  A  termor  cannot  plead  assisa  ffon,  but 
should  justify  under  his  lease,  concluding  that 
so  he  is  in  sans  tort^  or  plead  no  tenant  of  the 
fhiebold  named  in  the  assise,  if  the  fiict  war- 
rant it  Babington  v.  Sheldon,  2  Dy-  207.  pi. 
13. 

36.  At  common  law  the  assise  was  remt- 
dium  maxime  festinum,  in  which  the  defeno- 
ant  should  not  be  essoigned,  nor  the  parol 
demur  for  non-age,  either  for  the  plaintiff* 
defendant     Webb's  case,  8  Ca  50  a. 

37.  No  imparlance  is  allowed  in  ssent 
without  a  good  cause,  for  it  isfestiratm  reme- 
dtttin.  Saveris  v.  Briggs,  Salk.  83. 

3a  The  tenant  cannot  vouch  in  assise,  nor 
in  a  writ  of  entry  in  the  nature  of  an  assiae. 
2  Saund.  32.  , . 

39.  None  but  tenant  to  the  frceboW  can 
plead  m  bar.  2  Dy.  20.  f.  pi.  13;  2«'  P*' 
71. 
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40.  A  pwlBctwu  win  Bot  defend  the  party 
Bgainstan  anlfee.    Plow.  89. 

41.  In  usuD  of  the  office  of  filAcer,  no  dis- 
seisor nuned,  &o.  is  a  good  plea*  Vaux  t. 
Jefferen,  9  Dy.  114.  pL  63. 

4SL  In  an  aaaiae  or  quod  permiiiat  the  de- 
fendant may  plead  in  bar,  that  the  nuisance 
is  abated.  JTeiufrtdk  v.  Bartend,  2  Mod.  253. 
43.  Tbe  tenant  may  plead  a  lease  for  yeara 
bf  a  stranger,  and  so  eins  iant  tort,  witbont 
giving  ooknir  to  the  plaintiff.  2  Dy.  246.  pi.  71. 
44  The  assise  is  to  be  arraigned  in  French, 
but  eanoot  be  proceeded  in  before  the  recog- 
mloTB  appear.    Savier  ▼.  LerOhaU,  Salk.  82. 

45.  A  juror  cannot  be  withdrawn.  Craig 
V.  ^ar/bft,  1  Mod.  123. 

4&  In  aaaiae  fiv  three  tenants  against  four, 
three  of  them  each  claims  one,  and  the  fourth 
daims  tenancy  of  the  whole  oaiu  eeo ;  the 
fhiatiff  is  driven  to  elect  his  tenant  at  bis 
peril    Stepfcin  ▼.  Iji,  Wentworth,  2  Dy.  244. 

47.  An  assise  taken  by  default,  and  tried 
sAerwarda,  the  defendant  cannot  challenge 
aor  plead,  bot  only  give  evidence.  Craget  v. 
IHatt,  2  Lev.  1^.  ^* 

48.  The  demandant  was  nonsuited,  because 
Bot  ready  to  ooont  insianUr  on  the  tenant*s 
<lKDand ;  but  the  demandant  may  have  a  new 
a»se.   6aik.82. 

49.  Wbere  several  are  defendants,  it  ahall 
be  taken  by  de&nit  against  such  of  them  as 
<Jo  not  appear  the  first  day.    Salk.  83. 

50.  The  jory  find  that  the  tenant  disseised 
the  demandant ;  but  they  do  not  find  that  the 
demandant  was  seised,  and  disseised  by  the 
te»nt;  still  it  is  good.  Moanson  v.  Weti, 
Moore,  431. 

51.  The  jurors  may  give  possession  of  their 
wn  knowlec^e  without  a  view.    1  Dy .  61  pL 

51  If  the  jury  find  that  the  tenant  dis- 

Km  tbe  demandant,  unless  the  woids  in 

■»di  a  will  give  title  to  the  tenant,  the  '•  un- 

wj,&c."ievoid.    JMbanjon  v.  West,  Moore, 
431. 

ASSUMPSIT. 

L  Whub  assnicpsrr  is  Tm  raomi  form 

or  ACTION,  p.  1U6. 
IL  Of  iMPuxD  AssoMPsm,  p.  106. 
uL  GiNxaAL  ai7i.Es  asspBcriNo  th«  oon- 

RDEaATION  NSCESBAST  TO  SUTTORT  AN 

ASSUMPsrr,  p.  107, 
IV.  What  is  a  suFncumr  CQnsinBRATioN 

FOR  A  PROMISB : 

|t)  dbaoiution,  p.  108. 
(b)  Anignmenty  p.  108. 
(e)  Bailment,  p.  lOa 

(d)  Becoming  baH  p.  108. 

(e)  Confeooirtg  judgment,  p.  108. 

(f )  Comeni,  p.  lOa 


iff)  Curteey,  p.  108. 
(b)  DeUnerintg 


(p)  Delivering  ttp  a  eeewity,  p.  108. 
0|   Diiconiinuing  a  euit,  p.  109. 
( j)  Endeavour,  p.  109. 


(k)  Executed  consideration,  p.  109. 
(1)  fhrbearanee,  p.  109. 
(m)  Marriage,  p.  111. 
(n)  Mutual promiseB,  p.  111. 
(o)  Natural  love,  p.  111. 
(p)  Permission,  p.  111. 
(q)  Proving  ike  debt,  p.  111. 
(r)  ReHease,^,  112. 
(s)  Sale  and  delivery  to  a  third  per^ 
son,  p.  112. 

•V.  WnZRK  THERE  ARE  SEVERAL  CON-  [  •106  ] 
SIDERATI0N8,  p.  112. 

•VI.  Indebitatus  assumpsit,  when  rr  lus  ;— : 

(a)  In  general,  p*  112, 

(b)  For  fees,  p.  113. 

(c)  FineSf  p.  113. 

(d)  Goods  sold,  p.  113. 

(e)  Money  paid,  p.  113. 

(f  ^  Money  had  and  received,  p.  113. 
(g)  Pickage  and  stallage,  p.  114. 
(h)  Scavage,  p.  114. 
(i)  Tolls,  ^AU. 
(j)  Work  and  labour,  p.  115, 
VII*  Quantum  Mxaurr,  p.  115. 
VIII.  Account  stated,  p.  115. 
IX.  Proceedings  in  the  action  or  assump- 
sit:— 

(a)  How  the   declaration  thould  be 

when  special,  p.  115. 

(b)  When  performance  must  be  aU 

leged,  p.  118.  * 

(c)  When  it  is  necessary  to  aver  no" 

tice  or  request,  p.  119. 

(d)  ^Aefifio^,  p.ll9. 

(e)  How  the  breach  should  be,  p.  119. 

(f )  How  the  common  counts  should 

be,  p.  120. 

(g)  PUat  /- 

1.  What  are  good,  p.  121. 

2.  What  are  bad,  p.  122. 
(h)  Beplieation,  p.  123. 

(i)  Evidence,  p.  134. 
(j)  Judgment,  p.  124. 
(k)  Damages,  p.  124. 

I.  When  assumpsit  is  the  proper  form  of 

action. 

1.  It  was  ibrmerly  considered  not  to  lie 
where  debt  lay.  Wade  v.  Braunehe,  2  And. 
53. 

2.  Where  the  consideration  is  to  do  a  thin^ 
to  a  stranger  upon  request,  debt  or  assumpsit 
lies ;  but  Uie  day,  or  place  of  performance  not 
being  shown,  is  not  material  after  verdict 
Lady  Shandois  v.  Simpson,  Cro.  Eliz.  880. 

3.  Assumpsit  lies  as  well  as  debt  upon  any 
contract  executory,  because  it  implies  an  as- 
sumpsit   Morgan  v.  Slade,  Moore,  667. 

4.  It  lies  now  upon  every  simple  contract 
as  well  as  debt ;  and  in  such  action  on  the  case 
the  plaintiff  shall  recover  not  only  damages 
for  the  special  loss,  but  also  the  whole  debt  it- 
self. Slade's  case,  4  Co.  92  b.  Moore,  433. 
667.  Yelv.20.S.C.  Skin.  238.  3  Lev.  150. 
6  Mod.  265. 
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5.  Aifompiit  liM  upcm  an  ezpron  promue 
to  pay  monej  due  by  bond ;  and  if  he  reouver 
all  in  damages,  it  will  be  a  bar  to  debt  on  the 
bond.  Aahbrocke  t.  Snape,  Cro.  EUz.  240.  Id. 
194.   Sed  vide  Cra  Jac.  214.  pi.  a  eonU 

6.  Where  a  man  has  covenanted  to  account 
for  money  to  be  received  to  another*8  use,  as- 
aompsit  will  not  lie.  BuUtrode  v.  GUbum, 
Stra.  1027.  Cro.  Jac.  506.  1  Leon.  393.  Cowp. 
128.    2  B.  Moore,  411.  S.  P. 

7.  By  statin?  a  conversion  of  money  had 
and  received,  the  plaintiff  will  not  be  allowed 
to  torn  an  assumpsit  into  trover.  2  Saund.  118. 
n.  [6].  See  abo  2  Lev.  245.  2  Wils.  321. 
2  Bla.  Rep.  848. 

II.  Of  implied  ASftuMPsm. 

1.  Assumpsit  implies  not  only  a  promise  to 
perform,  but  an  entering  upon  the  undertak- 
ui£*    Cogg'  ▼•  Bernard^  2  Ld.  Raym.  919. 

3.  Every  contract  executory  is  an  assump- 
sit in  itself.    Norwood  v.  I2ea<f,  Plow.  182. 

3.  Every  debt  implies  a  promise,  and  is  a 

§ood  consideration.  Slade  y.  Norley,  Yelv. 
0. 

4.  A  verbal  submission  to  an  award  does 
not  imply  a  promise  of  performance.  TUford 
y.  Frenehf  1  Lev.  113. 

5.  A  moral  obligation  will  support  an  ex- 

fress  promise,  but  not  an  implied  one.  2  Saund. 
37  d.  n.  [h] 

6.  A  declaration  in  aasumpsit  upon  an  im- 
plied promise,  is  good,  although  the  words  ^in 
consideration  thereor*  be  omitted.  7^^  ^' 
Bendlowe,  2  Show.  180. 185. 

7.  An  express  valuable  consideration  takes 
away  the  implied.     Garnish  v.  Wenttoorth^ 

Carter,  138.  146. 
[  *107  ]  III.  General  rules  respecting  the 

CONSIDERATION    NECESSARY   TO 
SUPPORT  AN  ASSUMPSIT. 

1.  The  consideration  for  an  assumpsit  must 
be  of  some  value.    2  Saund.  137  e.  n.  [6]. 

2.  But  however  small  it  may  be,  it  will  be 
sufficient  to  support  this  action.  Jo98elyn  v. 
Lacier,  10  Mod.  296.  Knight  v.  Ruthioorth, 
Cro.  El.  470. 

3.  Any  charge  to  the  party  is  a  sufficient 
consideration  in  an  action  on  the  case.  Bagg 
v.  Slade,  1  Ro.  355. 

4.  J.  S.  being  indebted  to  the  plaintiff,  and 
the  defendant  to  J.  S.,  the  defendant  promises 
that  if  he  would  procure  an  order  from  J.  S., 
he  would  pay  him;  an  action  lies  after  the 
order  procured.  Bockenham  y.  Thacker,  2 
Vent  71.  74. 

5.  A  promise  by  a  stranger  to  a  creditor 
that  if  he  will  accept  him  tor  his  debtor,  he 
will  pay,  is  good.  Forth  v.  Stanton,  1  Lev. 
262. 

6.  The  consideration  ought  to  be  beneficial 
to  the  defendant  Smith  v.  Smith,  3  Leon.  88. 
129.    Richee  v.  Bridges,  Cro.  Eliz.  884. 

7.  Thus,  where  it  was  to  make  a  lease  of 
land,  it  was  held  bad,  because  too  general,  for 
it  might  have  been  at  will  Fereby  v.  Larkin, 
Cro.  Eliz.  566. 


8.  It  must  be  raeh  as  he  has  die  mauis  of 
perfiurminff.    2  Saund.  137  d,  n.  [b], 

9.  If  A  nas  a  rent'^har^  issuing  out  of  the 
lands  of  B,  and  B,  in  consideration  that  C  will 
indemnify  him  against  aU  distresses  taken  by 
A,  promise  to  pay  C  such  a  sum  of  money, 
this  is  not  a  sufficient  consideration  to  support 
an  assumpsit,  unless  it  appear  that  A  had  a 
right  to  distrain.  Strong  v.  Courtney,  6  Mod. 
2645. 

10.  An  assumpsit  to  pay  money  in  oonn. 
deration  that  the  defendant  should  exercise 
the  office  of  clerk  of  the  fines  in  a  Welsh  cir- 
cuit, is  not  good.  Waiker  v.  0siDef,  Cro.  £3iz. 
465,466. 

11.  No  action  lies  for  work  done  in  e^qiec- 
tation  of  a  legacy.  0«6orn  v.  The  Crsoemert 
of  Guy' 9  Hoemtai,  2  Stra.  72a 

12.  Thougn  the  oonaidention  be  not  at  all 
beneficial  to  the  defendant,  yet  it  will  be  smffi. 
cient  if  it  be  prejudicial  to  the  plaintiff.  Zsone 
V.  MaUury,  Hob.  4,  5.  BidweU  v.  Cattm^  ib. 
216. 

13.  It  may  be  either  a  benefit  to  the  defend- 
ant,  or  an  injury  to  the  plaintiff.  Thmrpe  t. 
7%orpe,Com.9a 

14  It  is  a  sufficient  oonsideratian  that  the 
plaintiff  will  deliver  the  defendant's  e^e  oat 
of  the  pound.  Wf  U  v.  7AomjMon,  2  Show.  339. 

15.  So,  a  consideration  to  saye  pl«»>^tiff 
harmless,  if  he,  being  an  inn-keeper,  would 
safisly  keep  a  prisoner.  FUtcher  y.  Uarcomwi^ 
Hutt  55. 

16.  A  promise  to  pay  if  he  would  not  trou- 
ble J.  S.  treasurer  of  the  navy,  was  held  good 
after  verdict    Bdton  v.  Fenn,  1  Sid.  393. 

17.  It  is  good  cause  of  demurrer  in  assamp- 
sit  where  the  consideration  carries  nothing  on 
the  fece  of  it,  either  of  trouble  or  prejudice  to 
the  plaintiff,  or  benefit  to  the  defendant  CUps- 
ham  V.  Abrrts,  1  Vent  9. 

18.  An  assumpsit  will  not  lie  upon  a  nudum 
pactum,  or  a  naked  promise,  t.  e.  where  it  is 
without  a  consideration.  Joooetyn  v.  Lacier, 
10  Mod.  294.  Holt  13. 33.  328.  Poph.  17& 

19.  But  an  action  on  the  custom  of  mer- 
chants is  good,  though  there  is  no  considera* 
tion  averred     WodvU  v.  Young,  5  Mod.  367. 

20.  The  consideration  must  in  general  more 
from  the  plaintiff    2  Saund.  137  d,  n.  [b], 

21.  A  promise  by  the  grantor  of  a  rent- 
charge  to  pay  it  to  a  third  persrai,  in  consider- 
ation of  a  debt  due  to  him  firom  the  grantor, 
will  not  maintain  an  assumpsit  JOfboti  ▼. 
Moor,  1  l\iod.  13.  2  Kcb.  543.  &  C.  See  CUpe- 
ham  y.  MorrU,  I  Sid.  396.  1  Lev.  248. 

22.  Assumpsit  does  not  lie  upon  a  mere 
communication.    CarUteh  v.  Eyleo,  Com.  560. 

23.  Or  in  consideration  of  a  mere  voluntary 
courtesy.    Lampleigh  v.  Braithwait,  Hob.  1 06. 

24.  The  mere  doihg  what  plaintiff  was 
bound  to  do  is  not  sufficient  to  form  a  promise. 
2  Saund.  e.  n.  [b], 

25.  A  promise  to  a  stranger  for  helping  the 
sheriff  to  make  execution,  is  good.  BagoSarY, 
Salter,  Noy.  76.  Latch.  55.  cited  1  Show.  343. 
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96w  Bat  odienriae  if  made  to  the  sheriff 

himaelf  or  his  buUfil     i^oekhM  v.  ColUngim, 

1  Show.  343.  ^ 

37.  A  sum  eertaio  may  be  a  good  conudera- 

tion  ibr  an  oooertaintj ;  thai  in  con- 

[  *108  ]  lideratioii  of  beings  indebted  in  •102., 

he  promised    to  pay  as  mach    as 

plamtiff  deserved.     Sguire  ▼.  Yendon,  U  Mod. 

28.  Part  of  the  consideration  being  void, 
a«ads  the  whole.  Cro.  Elia.  199.  2  Vent  224; 
SeeMsf, diF.  V.  p.  112. 

29.  A  matter  not  oompeDable  to  be  done, 
n»y  be  a  good  consideration.  FBrnon  v. 
Feniow,W.  Kely.  10. 

30.  The  oonndermtion  most  not  arise  from 
a  fraodaknt  tnnsactioQ.     2  Sannd.  137.  e. 

31.  It  moat  not  in  any  way  ooDtravene  the 
"^BUDOi  or  statute  law,  nor  be  contaminated 
with  any  Ulegal  transaction.  2  Saund.  137  e. 
n-W.  T.  Jones,  24.  YelF.197. 

32.  Thos  an  assumpsit  in  consideration  that 
^  wiU  beat  a  man,  &c^  is  void.  Alien  r, 
*Mwiit,  2  Lev.  174  17  E.  4  45. 

^  So  a  consideration  was  deemed  void, 
uuier  the  stat.  23  H.  6.  c.  1 0.,  it  bein^  to  let  a 
puoner  escape  and  go  at  krge.  FelSerttan  r. 
A>l<:^^nisoa,  3  Leon.  20a 

^  A.  prisoner  at  the  suit  of  B  escapes,  and 
hebig  at  tibecty,  promises  to  B  that  if  he  will 
pcnnit  lum  to  be  it  large,  ^cc,  that  he  will  pay  . 
to  him  lOL,  lor  this  no  action  lies.    Aitosony. 
i7rsi0ii,4LeoD.3 

35.  The  eoDsideration  most  also  not  be  of 
u  immoral  naiare.    2  Saund.  137  e.  n.  [h], 
IV.  Wbat  is  a  sufncmiT  ooNSincaATioN  ioe 

A  PEOMISE. 

(a)  AbwbUwru 

One  being  excommunicated  for  not  paying 
a  choreh-rate,  a  promise  to  pay  in  considera- 
tioa  of  absolution  is  good.  UurtU  ▼.  Coiling- 
•••^,1  Vent  297. 

(b)  Asngnment. 

L  A  promise  to  assign  a  judgment  to  plain, 
tiir  was  held  good.    Loder  ▼.  Vheglyn^  1  Sid. 

^  If  one  promise  for  good  consideration  to 
ttngn  to  J.  S.  the  lease  of  a  stranger,  this  ac- 
tioD  will  lie.    Anon.  4  Leon.  2. 

3.  But  in  another  case  it  was  held  that  a 
consideration  to  assign  a  debt  or  recognizance 
to  i  itnoger  was  void  and  illegal;  though 
^J^hwwise  to  the  terre-tenant  by  way  of  dis- 
charge.   jBbrroto  T.  Orayt,  Cro.  EUz.  552. 

^  If  bail  condemned  in  K.  B.  would  pay  the 
Buney,  plaintiff  agreed  to  assign  the  principal 
bond  to  him  with  a  letter  of  attorney  to  sue 
iipoQ  it,  this  was  held  to  be  no  good  considers- 
tioo.    iidaiBs  ▼.  Dixon,  Moore,  710.  Cra  £1. 

&  It  does  not  lie  to  charge  an  executrix 
pcmoally  upon  her  promise,  mat  in  oonsideni' 
^  the  plaintiff  would  accept  her  to  be  their 
<leUor  fin*  601.  due  from  her  testator  to  A,  who 
had  assigned  it  to  the  plaintiffs,  she  would  pay 


them  the  money.    Forth  t.  Stunion,  1  Samut 
210, 211.    1  Lev.  262.  2  Keb.  465. 
(c)  Bailment, 

The  being  intrusted  with  money  or  |[oods 
is  a  sufficient  consideration  for  a  promise  to 
redeliver  them.  Cogge  v.  Bernard,  2  Ld. 
Raym.  920. 

(d)  Becoming  bail* 

So,  to  save  harmless  if  he  would  be  his  bail, 
Adderby  v.  Bouthby,  Moore,  407.  3  Dy.  272. 
(e)  Conjieiing  judgment 

In  consideration  of  confessing  a  judgment, 
the  defendant,  an  attorney,  promised  thereupon 
to  defer  the  entry  thereof  Bavoiry  v.  Skarlet, 
Hutt.  63. 

(f)  Consent. 

1.  The  mother's  consent  that  the  daughter 
should  marry  J.  S.  is  a  good  consideration  fin* 
a  promise.    Greeley  v.  Luther,  Moore,  857. 

2.  So,  if  plaintiff  mortgagee  of  an  indenture 
would  consent  that  B.,  the  mortgagor,  should 
assign.    Cote  v.  Meriney,  1  Keb.  55.  pL  15. 

(g)  Curteey, 

1.  Any  curtesy  done  at  the  defendant's  re- 
quest, tfaiough  it  be  past,  is  sufficient  Lam]^ 
leigh  V.  Brathvaitj  Hob.  106.  and  cases  there 
cited. 

2.  An  assumpsit  will  lie  on  a  promise  to  an 
under-sheriff  a^^ainst  an  escape,  in  considera- 
tion of  his  delivering  the  warrant  to  a  parti- 
cular person.    Dalrtdge  Court  v.  Smallbroeke, 

Cra  El.  na 

3.  But  a  mere  voluntary  curtesy  is  not  a 
sufficient  consideration.  Hardreee  v.  Prtntd, 
Sty.  465.    Hob.  106. 

(h)  Delivering  up  a  eecurity, 

1.  In  consideration  that  plaintiff 
would  ^deliver  up  a  statute  for  so  [  *109  ] 
much  to  A.,  he  promised  to  pay  him 
the  debt;  held  sufficient    idine  v.  MaUony,  1 
Ro.27. 

2.  The  delivery  of  a  promissory  note  is  a 
good  consideration  for  an  assumpsit,  though 
the  note  was  given  without  consideration  at 
first    Meredith  v.  CAuls,  2.Ld.  Raym.  759. 

3.  An  action  on  the  case  upon  assumpsit 
will  lie  ioT  the  non-performance  of  a  promise 
to  provide  the  plaintiff  with  better  security  in 
consideration  of  her  delivering  up  to  a  third 
person  a  bond,  in  which  the  defendant  and 
such  third  person  were  co-obligors,  and  lend- 
ing such  third  person  an  additional  sum  of 
money.    Bretton  v.  Bolton,  Cro.  £1.  246. 

4.  A  promise  by  a  son  to  pay  his  father's 
debt  upon  delivery  of  a  bond,  and  discharge  of 
Uie  debt  to  the  son,  is  good,    ilnon.  1  Sid.  31. 

5.  In  consideration  that  the  plaintiff  had 
delivered  up  to  the  defendant  two  bonds,  which 
her  husband  before  his  death  had  given  to  the 
plaintiff  in  satisfaction  of  a  debt,  the  defendant 
promised;  the  count  was  held  good;  for  the 
plaintiff  had  an  interest  in  them,  and  a  power 
of  disposition.  Chadwiek  v.  Sprite,  Cro.  Eliz. 
821. 

(i)  DtMontinuing  a  suit. . 
1.  Assumpsit  lies  in  consideration  of  plain- 
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tiff's  diMontuming  &  niit     7)bni«  r.  fVtUer, 
1  Ra  379. 

2.  Though  the  suit  be  in  chancery,  or  aeainst 
a  stranger;  but  a  release  or  sufficient  disomrge 
of  the  suit  must  be  shown.  Morse  t.  Rosse^ 
Moore,  705.    Ro8»e  t.  JIforse,  Moore,  539. 

3.  A  promise  to  withdraw  a  suit  in  the  star- 
chamber  upon  payment  of  40s.  was  held  valid. 
Bnnde  ▼.  Cox,  S  Ro.  103. 

4.  But  a  consideration  for  staying  a  suit 
against  an  infant,  upon  a  bond  made  by  him 
payable  at  his  fbll  age,  is  not  good.  Morning 
T.  Knop,  Cro.  Eliz.  750. 

5.  £(o,  if  the  promise  be  to  discharge  against 
all  suits  of  J.  S.,  it  must  be  averred  that  they 
were  actionable.  Ross  t.  JIfoss,  Cro.  Eliz.  561. 

(j)  EndeMour. 
Assumpsit  lies  upon  a  promise  to  pay  1002. 
in  consideration  that  the  plaintiff  would  en« 
deavour  to  obtain  the  king*s  pardon  for  the 
defendant  for  felony,  though  the  pardon  was 
not  obtained.  Lampleigh  v.  Braithwaii,  Hob. 
106.  Mo.  866.S.C. 

(k)  Executed  amHderation, 

1.  The  consideration  and  promise  should 
be  contemporaneous,  else  it  is  nudum  pactum, 
NichoU  V.  Rainbred,  Hob.  88. 

2.  Assumpsit  does  not  lie  upon  consideration 
of  a  thing  past  or  executed.  Austen  v.  Baker, 
12  Mod.  250.  Moore,  220,  367,  643.  Cotton 
V.  We$teott,  I  Ro.  381,413.  Jeremy  t.  Gooch- 
man,  Cro.  Eliz.  282, 442, 885.  Comb.  463, 473. 

3..  Thus,  where  the  servant  of  A  was  ar- 
rested,  and  B  bailed  him,  and  afterwards  for 
this  friendship  A  promised  to  save  him  harm- 
less, this  was  held  not  to  be  a  good  considera- 
tion for  the  assumpsit;  secus  had  A  requested, 
and  the  bail  been  afler  the  promise.  3  Dy. 
272.  pi.  31. 

4.  But  it  is  otherwise  if  moved  by  a  prece- 
dent request,  and  so  laid.  1  Saund.  264.  Stra. 
933. 

5.  Or,  if  it  be  continuing,  or  made  at  the 
defendant's  request;  otherwise,  if  executed,  or 
made  to  a  stranger,  and  not  at  his  request 
Rigga  V.  BuUinffham,  Cro.  Eliz.  715.  Pearle 
V.  Edwards,  1  Leon.  102.  Marsh  v.  Rains- 
ford,  2  Leon.  111.  Cra  El.  59.  2  Leon.  224, 
225. 

6.  Assumpsit  will  lie  on  a  subsequent  pro- 
mise for  money  paid  as  surety,  in  consequence 
of  a  precedent  request,  although  the  consider- 
ation is  executed.  Sidnam  v.  Worthii^Um, 
Cro.  El.  42. 

7.  So  assumpsit  will  lie  on  a  promise  to  as- 
sure  land,  though  made  ader  the  sale.  War- 
eop  V.  Morse,  Cro.  El.  138. 

8.  A,  in  consideration  that  B  has  married 
his  daughter  at  his  request,  promises  to  pay 
him  202.;  this  is  a  good  consideration.  Hunt 
T.  Bate,  3  Dy.  272.  pi.  32. 

9.  And  in  this  case  it  would  seem  to  be 
good  without  request  Barker  t.  Halifax, 
Cro.  Eliz.  741. 

(1)  Forbearance, 
h  An  assumpsit  upon  oonaideration  of  for- 


beannee  to  me  is  good.    €h$imin  ▼• 
2oiir%,Latl4L   Noy.a  1  Lev.  222-    JRtcA. 

ards  V.  Carvamel,  Hubl  68. 

*2.  So  upon  considerBtiotiof  stay.  [  *110  ] 
ing  the  trial  of  a  cause.  DsU  y.  FerC'- 
6y,  Cro.  Eliz.  869. 

3.  Although  a  promise  is  void,  if  made  by  a 
stranger,  in  oonaideration  of  the  plaintiff's  not 
suing  him,  yet  it  u  good,  if  made  by  one  -who 
is  only  liable  in  equity.  Scott  v.  Stevens^  1 
Sid.  89. 

4.  Forbearance  to  sue  in  chancery  is  a  good 
consideration.  Dowdenay  v.  (Hand,  Cro.  Ei. 
768,648.  T.Raym.372.  Stone  j.  WithypoU^ 
1  Leon.  113.  2  Leon,  105. 

5.  So  if  it  be  to  stay  a  suit  in  a  court  Chris, 
tian.    Rivett  v.  Rivett,  1  Leon.  118. 

6*  So  it  lies,  in  consideration  that  plaintiff 
would  forbear  to  enforce  his  title  upoh  an  issue 
to  be  tried  in  another  suit  between   them. 
BlachseU  v.  Eyre,  Moore,  351. 

7.  A  having  a  subpoena  acrainst  B,  B  pro- 
mises A,  if  1m  will  not  sue  him,  to  paT  102.; 
this  is  a  good  consideration.  Anon,,Bnd  Adams 
V.  Corbet,  cit  in  Lane  v.  MaUory,  1  Ro.  S7. 

8.  A  promise,  in  consideration  that  tlie 
plaintiff  would  forbear  to  arrest  the  defend- 
ant's son  till  after  the  23d  day  of  October,  to 
pay  on  or  before  that  day,  is  good.  Waters  r. 
Gtassop,  1  Ld.Raym.  358. 

9.  A  consideration  for  payment,  that  the 
plaintiff  would  forbear  to  procure  process  to 
be  issued,  was  held  to  be  bad,  where  the  debt 
by  consent  had  been  assigned  to  the  Queen, 
and  the  plaintiff  therefore  had  no  power  over 
it  Boioesv.PoiOet,  Cro.  Eliz.  653.  Mo.  701. 
&C. 

10.  But  to  forbear  to  proceed  upon  a  capias 
utlagatum  is  good,  although  the  queen  be  con- 
cerned in  it    Jennings  ▼.  Harley,  Cro.  Eliz. 

,909. 

11.  So,  it  is  a  good  consideration  in  assump- 
sit, not  to  execute  a  fieri  facias  upon  goods, 
though  the  goods  were  not  liable  to  the  execU' 
tion.    Byne  v.  Playne,  1  Leon.  220, 22 1 . 

12.  A  man  being  in  the  custody  of  the  she- 
riff's bailiff,  defendant  promised,  that  if  he 
would  let  him  stay  in  his  house  where  he  was 
till  next  morning,  he  would  deliver  him  back 
in  safe  custody;  held  that  the  promise  was 
good,  and  that  it  was  not  an  escape.  Benskin 
V.  French,  1  Sid.  132. 

13.  Assumpsit  against  the  wife  of  an  intes- 
tate in  consideration  of  forbearance  is  not 
good,  unless  she  administers.  FiUcoeks  v. 
Holt,  1  Leon.  240. 

14.  In  consideration  that  testator  was  in- 
debted to  plaintiff,  and  that  executor  had  as- 
sets, and  that  plaintiff  had  given  day  of  pay 
ment  till  the  Annunciation,  the  executor  pro- 
mised, Slc.  is  not  good.  Matthew  v.  Matthew, 
Moore,  702. 

15.  So,  forbearance  to  sue  the  executor  of 
an  infimt  is  not  good,  if  the  debt  would  not 
have  been  recoverable  against  the  infant. 
Stone  ▼.  WithypoU,  1  Leon.  113.  S  Loon.  105. 
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Ill 


1&  SoHliw 


r,  upoo  the 
to  |Mj  mone^  fiir  Uie  lor- 
af  a  rait,  wUhoat  &,Temng  asj  cause 
ofmtiL     .RUicwtf  ▼.  C^Om,  Hob.  21& 

17.  So  SB  eflfumpeit,  in  oonsideratioii  that 
the  frJmmtiir  woaid  ftrbear  to  sue  ftr  a  debt 
<iii0  to  bim  vile  as  ezeentiix,  with  averment 
ia  firing.     Yard  y.  Eland^  1  Ld. 


18.  A  mramiae  bj  an  executor  to  a  creditor 
lee  to  paj  his  debt,  makes  him 

hiihfetopajitoatofhisowngoods.  Eicrigg'a 
4Leon.a 

19.  Forbearance  to  soe  generally  is  a  good 
i;  not  if  it  be  to  forbear  paululum 

Rmaael y, Haddock,  l^d.UH.  Trick- 
tt  r.  Anifty,  1  Keb.  114.  pL  117. 

90.  So  firbearanoe  lor  a  reasonable  time  is 
a  good  funaidfmtion  JUna^en  v.  Brfmghtim, 
1  BoL  380l  lamgkiU  t.  JnsiigAtoa,  Moore, 
SS3w    lKabw250.iiL14.    1  Sid.  45.    3  Leon. 


21.  Forbearance  for  a  littU  time  is  not  sn^ 
ficwBt.  Badger.  Vammr^l  Ra  413.  CraEL  12. 

&  Boi  it  was  h^  g^KM^  where  tiiere  was 
■a  awaaKnt  of  ftrbearanoe  for  atime certain. 
Erirwp  Y.  Oicjie,  3  Leon.  200. 

21  So  a  promise  to  pa j  infra  hreve  temfiu 
is  had,  beeanse  oncertain.  Thlkurat  ▼.  Briek' 
cadea,  Grow  Jae.  250. 

24.  So,  it  was  held  to  be  bad  where  no  time 
at  all  was  meatiflned.  Sackford  t.  PhtUips, 
MoGR,6a9.    do.  EL  455.  &C.    Hob.  219. 

SSL  CoaadBfatian  to  give  a  day  of  payment, 
DO  €iay  bei^g  specified,  but  averment  that  lime 
was  given  till  sodi  a  day,  was  held  good. 
Msfars  r.  IFcsf^Cio.  Elis.  665. 

26.  Consideration  that  one  having 
[  *I  11  ]  a  'letter  of  atUmiey  to  receive  a  deU 
wookl  forbear,  is  good.     Ru$$eU  v. 
ttddsrf,  1  Lev.  188, 

27.  FatfKT  and  sen  being  indebted  in  several 
■■sof  money,  the  fother  promised  to  pay 
^ath,  if  pbinttff  woold  forbear,  and  held  good. 
BoCt.^,  lStd.38. 

38.  So  where  a  pawner  promise  the  pawnee. 
Is  vbsm  the  goods  were  forfeited,  that,  if  he 
VDold  Miear  to  sell,  he  would  take  the  goods 
ud  pay  the  money.  Capper  v.  Diekiman^  1 
Ka215w 

99.  Consideration  to  forbear  a  suit,  where 
tiM  pai^  was  not  before  chargeable,  is  not 
f«ol  1W«  T.  Windham,  Cro.  Eliz.206. 
atii.94.   WU]es,484.n« 

(m)  Marriage. 

1.  A  pranise  of  marriage  is  a  good  oamsid* 
cntioB  to  found  an  action  on  the  case  for  the 
Wescfa  of  it.  Hebdeu  v.  Jttit(€r,  1  Sid.  180. 
%.  295.  304,  S.P. 

1  Assumpsit  lies  by  either  party,  upon  re- 
Qproeai  pramises  to  marry.  Harriaon  v.  Cage, 
Ckrtk  467.  1  Salk.  24.  a  C.  Carter,  233. 
11U433L 

3L  A  promise  of  marriage  is  good  without 
tiitiDg.    lLd.Raym.387.S.C. 

1  A  promieo  to  marry  may  be  unavailable 
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bjr  fOMon  of  eoBsaoguinity  \  and  this  may  ba 
given  in  evidence  on  non-assumpsit  Hsrrtson 
V.  CaF«,12Mod.214. 

5.  In  consideration  of  plaintiff's  manying 
a  certain  woman,  defendant  agreed  to  give 
him  1002. ;  the  consideration  was  held  to  be 
sufficient  Freeman  v.  Freeman,  1  Ra  61. 
Cra  £1. 63,  64.  &  P.  The  promise  must  now 
be  in  writing,  by  the  29  Car.  2.  c.  3.  s.  4. 

6.  It  lies  by  the  son,  upon  a  promise  of 
money  upon  his  marriage  by  the  parents.  De 
la  BaU  V.  Gdd,  1  Keb.  45.  pL117. 

7.  In  consideration  that  the  plaintiff  would 
marry  defendant's  daughter,  be  promised  to 
leave  him  as  much  as  his  wife,  or  any  other 
daaghter.  Sounder  v.  £ft4erfty,  1  Ro^ 
193. 

8.  In  consideration  that  the  father  promis- 
ed to  give  in  marriage  90Z.  with  his  daughter, 
the  daaghter,  before  marriage,  promised  the 
father  to  pay  him  101.  The  fiUher  sued  hu^ 
band  and  wife  afier  marriage,  and  it  was  held 
he  might ;  otherwise,  if  the  husband  had  plead, 
ed  covin  between  the  father  and  wife.  CoUim 
V.  IFU/m,  Moore,  46a 

(n)  MuUtol  jmimtfet. 

Assumpsit  ties  on  mutual  promises  without 
performance.  TAorpe  v.  Thorpe,  Holt  28;  2a 
33.  Comb.  ^&  4  Leo.  3.  Cra  £L  543. 
1  Sid.  180.    Ma  574 

(o)  Natural  love, 

A  consideration  of  natural  love  and  afbction 
is  no  ground  for  an  assumpsit  Bret  v.  ■, 
Cra  £Iiz.  756.  2  Saund.  137  e.  u.  [hi  Sad 
eide2  Leon.  111. 

(p)  Permiaaion, 

A  consideration  that  pkintiff  would  permit 
defendant  to  take  out  administration  to  her 
husband's  goods,  and  would  give  a  reasonable 
day  of  payment,  (without  showing  the  plaintiff 
to  have  any  title  to  be  administrator,)  is  not 
sufficient  to  support  an  assumpsit  against  the 
defendant  in  his  own  right,  to  pay  a  debt  due 
from  the  testator.  Holt  v.  TUeoek,  Moore,  685. 
(q)  Proving  the  debt, 

1.  A  consideration  tliat  if  the  plaintiff  and 
two  witnesses  would  depose  before  the  mayor 
of  L*  to  the  truth  of  a  debt,  that  then,  Slc  is 
good  and  lawfuL  Knight  v.  RuahuHfrth,  Cro. 
Eliz.  470. 

2.  A  promise  to  pay,  if  plaintiff  would  pro- 
cure A  to  swear  to  a  debt  before  a  master  of 
chancery  or  any  other  person,  is  good  Bred- 
don  V.  PreUvman,  2  Keb.  26.  pi.  55. 

3.  So,  on  proof  that  the  defendant's  father 
promised,  &c.  is  sufficient  Wade  v*  Drake, 
1  Keb.  556.  pi.  74 

4  A  widow  promised  that  if  the  creditoi 
would  prove  that  her  husband  had  owed  him 
so  much  money,  she  would  pay  it ;  it  was  held 
a  valid  promise,  and  that  the  creditor  need 
not  prove  it  before  he  brought  the  action. 

Trover  v. ,  1  Sid.  57.    JVaverae  v.  Merea, 

T.  Ravm.  32.  &  C.    1  Keb.  135. 

5.  A  promise  made  bv  A  to  pav  a  debt  doe 
fhim  B  to  C,  in  coasidarttion  that  C  would 
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brin^  two  witneMM  to  prove  it  on  oath  before 
a  jiutioe  of  the  peace,  to  be  a  true  debt,  if  va- 
lid.   Amie  r.  Andretps^  1  Mod.  166. 
6.  Though  the  oath  was  to  be  taken  before 
one  who  had  not  power  to  admin- 
[ni3]  iiter«it  Breddon  t.  Pretttman,  T. 
Raym.153.   ISid.  383.  S.C.  2  Sid. 
133. 

(r)  ReUaue. 

1.  The  release  of  an  eouitable  interest  is  a 
good  consideration.  Weiit  v.  WellM,  1  Lev. 
373.  Thorpe  v.  Thorfe^  Com.  99.  1  Ld. 
Kaym.  663.  S.  C. 

2.  If  A  be  illegally  arrested  by  B  for  debt, 
a  promise  by  C  to  pay  the  debt  claimed  by  B, 
in  consideration  of  B*8  releasing  A  out  of 
custody,  is  void.  Alkiwm  v.  SeWree,  Willes,  482. 

3.  But  if  a  man  be  arrested  upon  process 
which  the  court  had  no  power  to  award,  still 
a  promise  to  pay  in  consideration  of  the  party*s 
release  is  good.    Cole  v.  Routhe^  2  Ro.  495. 

(s)  Sale  and  delivery  to  a  third  perton. 

1.  An  assumpsit,  in  consideration  of  deliv- 
ering goods  to  a  third  person,  is  good.  Kent  v. 
Derby,  1  Vent  31L 

2.  In  consideration  that  plaintiff  at  defend- 
ant's request  would  sell  and  deliver  to  a  third 
person,  (to  the  use  of  defendant)  certain  cat- 
tle, he  promised  to  pay  so  mueh  money  as 
plaintiff  and  the  other  person  should  agree 
upon;  this  is  good.  Hineon  v.  Burridge, 
Moore,  701.  PhUiptv.  Tumer.Cro.  EUz.807. 
a  P. 

3.  An  assumpsit  will  not  lie  on  a  promise, 
that  in  consideration  of  goods  being  imme- 
diately  delivered  to  A,  he  would  afterwards 
deliver  them  to  B.  Riches  v.  Bridges,  1  Cra 
Jac.883. 

y.    Whole  thiri  are  several  considera- 
tions. 

1.  A  consideration  good  for  part,  ought  to 
be  performed;  if  a  consideratioii  consists  of 
several  things  or  parts,  and  all  are  good,  all 
must  be  performed.  Tisdale*s  case,  Cro. 
EUz.  759. 

2.  Several  considerations  to  several  persons 
mav  be  good  to  some  and  not  to  others.  Gar- 
nish V.  Wentworth,  Carter,  140, 141. 144. 

3.  If  one  consideration  be  good,  and  the 
other  insufficient,  it  will  not  vitiate;  other- 
wise, if  it  be  against  law.  Best  v.  JoUyJ  1 
Sid.  38.  ^ 

4.  In  assumpsit,  if  several  considerations 
are  alleged  in  a  count,  and  some  are  good  and 
some  insufficient,  yet  it  is  good  for  the  suf- 
ficient ones;  otherwise  if  any  are  found  false 
by  the  jury.  Coulston  v.  Carr,  Cro.  Eliz.  848. 
759.  Bradbume  v.  Bradbume,  Cro.  Eliz.  149. 
lb.  537.    3  Leon  91. 

5.  If  one  of  two  considerations  be  good,  and 
the  other  void,  or  cannot  be  performed,  yet  the 
action  is  maintainable.  Crisp  v.  QMing,  1 
Leon.  296.  300.  Cra  Eliz.  847. 

6.  If  there  be  two  considerations  stated, 
both  ou£ht  to  be  found.  MtuUd  v.  Hopper,  1 
Leon.  173.  300.    2  Leon.  71,  72.  | 


7.  Where  the  action  is  founded  on  two 
siderations,  one  of  which  is  good,  and  the 
void,  damages  will  be  intended  to  be  given 
for  the  good  consideration  only.     Best  v.  Jol- 
ly, 1  Sid.  ^. 
VJL  Inderttatus  assumhit;  wbbn  it  uxb. 

(a)  In  general 

1.  When  there  is  a  special  agreement,  the 
plaintiff  cannot  go  upon  a  genenl  indebitalaa 
assumpsit,  unless  the  agreement  is  frilly  per. 
formed  on  the  plaintive  part  Weaver  ▼• 
Burroughs,  1  Stra.  648. 

2.  It  will  not  lie  against  the  fiither,  at 
request  the  plaintifi  lent  money  to  the 
Butcher  v.  Andretos,  Car^.  446* 

3.  An  indebitatus  assumpsit  lies  for  bosmi- 
ing  a  stranger  at  the  defendant's  request. 
Hoft  V.  Longfidd,  7  Mod.  14a 

4.  Formerly  a  general  indebitatus  asBumpsot 
was  held  bad,  though  after  verdict  Cocke  t. 
Sambume,  1  Sid.  1&.    Cont.  Hobb  5. 

5.  It  will  not  lie,  but  where  debt  lies.  Shti'cA 
V.  Aiery,  Holt  329. 

6.  A  general  indebitatus  assumpsit  will  lie 
for  a  duty  in  which  the  plaintiff  claims  an  in- 
heritance. Mayor  ofNoUingham  v.  Lambert, 
WUles,  118.  lb.  n.  a. 

7.  If  a  father  desire  one  to  find  pbjnc  far 
his  daughter,  debt  lies  against  the  fother,  and 
consequently  an  indebitatus  assnmpait  Stone- 
house  V.  Bodvil,  T.  Raym.  67. 

8. '  It  does  not  lie  upon  a  special  promise  to 
repay  money  advanced  upon  a  bill,  in  case  the 
bill  be  not  paid.  Bank  tf  England  v.  Glooer, 
2  Ld.  lUym.  753. 

9.  It  hes  not  upon  a  promise  to  pay  a  sum  of 
money  when  he  receives  a  greater 

sum  fit>m  a  stranger;  otherwise,*  [  *113  ] 
if  it  had  been  originally  the  plaintifi^a 
money,    ilnon.  Skin.  196* 

10.  Where  a  debt  is  to  arise  upon  a  oondi- 
tion  subsequent,  there  must  be  an  exact  per- 
formance to  entitle  the  plaintiff  to  recover  on 
a  general  indebitatus  assumpsit  F^oesler  v. 
TbiRioeU,  1  Stra.  653. 

(b)  Ibrfees. 

1.  An  indebiutus  assumpsit  lies  for  custom- 
ary fees  due  to  officers  for  being  knighted. 
jDawpa  V.  Oerrard,  1  Show.  78. 

X.  The  sheriff  can  bring  an  assumpsit  for 
his  fees  due  upon  executions.  SuUard  v. 
Stamp,  Moore,  468. 

(c)  Fines. 

1.  It  will  also  lie  for  a  copyhold  fine,  or  for 
the  profits  of  an  office,  or  for  salvage,  upon  a 
promise  in  law.  ShuUleworth  v.  Oamet,  3  Lev. 
261.  Comb.  151.  1  Show.  35.  &  C. 

2.  It  does  not  lie  for  a  fine  imposed  by  a 
corporation.  Mayor  o^  York  v.  Tbtone,  1  Ld. 
Raym.  502.    Sedquere. 

(d)  Goods  sold. 

1.  Indebitatus  assumpsit  lies  for  goods  sold 
for  plaintiff  by  defendant  Hicks  v.  Coekup, 
Fort  27a 

2.  Indebitatus  assumpsit  for  goods,  implies 
sold  and  delivered.  Wright  v.  Beal,  1  Lev.  141. 
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3.  Fixtauci  eumol  be  raoovered  under  a 
coont  Ibr  pmk  nld.    3  Sauod.  359. 6.  n.  [e] 
|e)  Mbmey  paid. 

1.  AflompiEtwill  lie  for  mooej  paid  by  or- 
der of  an  ilk^  court.  Newdigate  ▼.  Hsvy,  1 
Ld.  Rajm.  743. 

2.  But  where  money  ia  paid  npon  an  order 
or  jodgmoit,  which  ia  afterwards  qnaahed  or 
rereranl,  assumpsit  will  not  lie  Ar  it  Jfeod  r. 

3.  Where  money  is  paid  under  a  void  aU' 
thorxty,  or  by  means  of  deceit,  this  action  will 
lie  to  teeorer  it  AUtmey  General  r.  Ferry, 
CQai.48& 

4.  So  where  money  is  extorted  by  duress  of 
rada.  AnUy  t.  JSeynoUs,  3  Stra.  915.  3 
Barnard,  4a 

5.  If  an  executor  me  a  person  a  sum  of 
raooe]r,on  his  promismif  to  delifer  up  certain 
vrxtia^  then  m  his  possession  belonging  to 
the  tettator,  and  he  afterwards  refuses  to  per- 
fivm  his  promise,  the  executor  ma^  reooTer 
back  the  money  so  paid  by  indebitatus  as- 
sompnt    JMmes  T.  AbO,  6  Mod.  161. 

(f)  Jbiicy  hmd  and  received, 
I.  IndiBbitatus  assumpsit  lies  when  money 
is  leoeifed  withoat  consideration,  or  upon  a 
^oidone.  Jbrtin  w.SUwdl,  Holt  35.  1  Show. 
156. 

3.  An  indebitatus  assumpsit  will  lie  fbr 
rent  received,  bj  one  who  is  not  entitled  to  it, 
or,  onder  pretence  of  title ;  fbr  in  such  case  an 
account  will  lie;  and  whererer  the  plaintiff 
may  hsTean  account  an  indebitatus  assump- 
sit wiU  he.  ilrrw  ▼.  SiukeUy,  3  Mod.  362. 
AMMy  r.  FiddaU^  13  Mod.  334.  Bonnet  v. 
F«v^3Sid.4. 

3.  So  if  a  married  man  marry  another  wo- 
man, and  receive  the  rents  of  her  estate,  she 
may  maintain  an  indebitatus  assumpsit 
agUMt  him  to  recover  them,  as  for  monies 
receLved  to  her  use.  Aeker  r.  WoUts,  11  Mod. 
146.    Holt  36,  37.    lSalk.2a&C. 

4  If  a  man  receive  the  profits  of  an  office 
OB  pretence  of  title,  the  person  who  has  a  right 
to  the  profits  may  recover  them  by  assumpsit 
ufer  monies  had  and  received  to  his  use, and 
therem  prove  his  title,  ilrrtt  v.  Siukdey,  3 
Mod.363.  Howard  v.  Wood, 3  Lev.  345.  3 
Ja2l6.S.C.    Per  Holt,  C.  J.  Comb.  477. 

5.  Where  the  thing  contracted  for  is  not 
delbered,  the  money  paid  fbr  it  is  received  to 
tbeother's  nse.    Anan.  1  Stra.  407. 

6.  Thb  count  lies  fbr  roone^  had  and  re- 
vived to  the  use  of  one  named  m  avoid  policy 
of  ionranee,  fbr  the  premium,  though  the 
BQoej  was  paid  by  another  person.  Martin 
r.SfveO,!  Show.  157. 

7.  So,  if  a  man  pay  money  upon  a  policy  of 
MoraDee,  snpposmg  a  loss  when  there  was 
Dot,in  Rich  case  this  shall  be  money  received 
to  the  Qse  of  the  payer,  because  the  money 
vii  paid  upon  a  mistake ;  so  if  it  had  been 
fttid  upon  a  irand  in  the  receiver.  T\tmkine 
T.&nui;  Skin.  413. 

&  If  a  creditor  desires  his  debtor  to  pay 


part  of  the  debt  to  a  third  person  to  whom  the 
creditor  is  indebted,  and  mdorse  it  on  a  note 
from  him  to  his  creditor,  if  the  debtor  makes 
the  indorsement,  but  refiises  to  pay 
the  money,  *tfae  third  person  may  [  *114  ] 
recover  it  fW>m  him  in  an  action  fbr 
money  had  and  received.  Ward  ▼.  £baw,  1 
Com.  13a 

9.  The  right  to  ^[rant  letters  of  administra- 
tion may  be  tried  m  an  action  of  indebitatus 
assumpsit  fbr  the  fees.  jRatns  v.  Canterbmrjf 
Commre.  7  Mod.  147. 

10.  If  a  man  takes  goods  to  which  he  has 
no  right,  and  sells  them,  the  owner  may  waive 
the  tort,  and  recover  the  price  for  which  they 
were  sold  in  an  indebitatus  assumpsit  fbr  mo- 
ney had  and  received.  Lsmtns  v..Dorr<U,3 
Ld.  Harm.  1316. 

11.  It  lies  fbr  money  received  to  the  plain- 
tiff's use  as  administrator.  Carry  v.  Skcvent , 
Comb.  311.    lb.  304. 

13.  An  administrator  appoints  an  attorney 
to  receive  the  intestate's  debts ;  a  will  appear- 
ing, the  letters  of  administration  are  repealed; 
the  executor  may  bring  indebitatus  assumpsit 
sgainst  the  attorney  for  money  received  to  his 
use,  because  the  acfministration  is  void.  Jacob 
v.iiaen,lSalk.37. 

13.  It  lies  against  a  sheriff,  if  he  sell  goods 
under  a^ri  fadae,  and  deliver  the  proceeds 
to  the  crown  under  an  extent  delivered  aftmr 
the  sale.    3  Saund.  70  /.  n.  [t] 

14  Otherwise,  if  the  goods  were  sold  under 
the  extent  though  wrongfblly  preferred  by 
the  sheriff  to  theJL  fa.  3  Saund.  Rep.  70  #. 
n.[t] 

15.  Indebitatus  assumpsit  lies  for  the  assig. 
nees  of  a  bankrupt,  (if  the  aheriff  take  goods 
in  execution  afler  an  act  of  bankruptcy,) 
against  him  who  sued  out  the  writ ;  but  in 
this  action,  they  can  only  recover  the  money 
which  he  has  actually  received  from  the  she- 
riff,  though  in  trover,  they  would  recover  the 
full  value.    3  Saund.  47  m. 

16.  Assumpsit  lies  against  a  sheriff  fbr  mo- 
ney levied  on  ayS./a.  Per  Holt,  C.  J.,  Comb. 
430. 

17.  An  indebitatus  assumpsit  will  lie  to 
recover  money  won  at  play.  SmUh  v.  Aiery, 
6  Mod.  138.  3  Vent  175.  CwU.  13  Mod. 
69. 

16.  Provided  it  be  not  at  a  game  prohibited 

by  the  legislature.    v.  Sterne,  3  Show. 

83. 

19.  So  it  will  Ue  against  the  person  who 
holds  the  stakes.  Walker  v.  Walker,  12  Mod. 
69.  258.  Lutw.  67.  3  Lev.  lia  1  Keb. 
216.  pL  34. 

20.  If  a  wager  be  won,  an  indebitatus  as- 
sumpsit lies  sgainst  the  person  that  held  the 
stakes  for  money  received  to  the  plaintiff*a 
use,  though  the  winning  of  the  wager  was  not 
proved  before  the  action  brought  TemjU  v. 
WeUs,  10  Mod.  315. 

31.  Indebitatus  assumpsit  lies  for  money 
received  to  account    PouUer  v.  ComiMitt,  1 
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ftak.9.    Ow.86.    lRo.859.    ISBIod.  691. 
Hob.  309. 

23.  It  does  not  lie  animt  a  man  where  be 
hae  received  money  of  the  plaintiff  to  lay  oat 
to  a  particular  oee,  and  he  has  laid  ont  part 
thereof  accordingly;  but  if  none  of  it  has  been 
laid  out,  or  laid  out  for  a  different  use  |han 
that  directed  by  the  plaintiff,  it  will  lie  to  re- 
cover it  back.  Hmrtup  ▼.  WardUm^  2  Show. 
301. 

23.  It  will  not  lie  for  money  reoeiTed  on  an 
Qsurioua  contract  Huuey  ▼.  FidddU^  12  Mod. 
324. 

24.  In  indebitatai  aasompsit  for  money  re- 
eeived  to  the  plaintiff*s  use,  the  evidence  was, 
payment  by  an  obligor  upon  an  usurious  bond; 
and  it  was  held  not  mamtainable.  This  ac' 
tion  lies  for  money  paid  by  mistake  or  deceit, 
but  not  for  money  paid  knowingly  on  an 
illegal  consideration.  TbrnUns  v.  aemett,  1 
SalL  22.  12  Mod.  324  Doogl.  697.  1  T. 
R.286. 

25.  Indebitatus  assampdt  lies  not  by  C 
against  B,  for  money  ordered  by  A  to  be  paid 
l^  B  to  C.    Cliford  v.  Barry^  11  Mod.  241. 

<^)  Pidcatre  and  ttttUage, 
This  actum  lies  for  pickage  and  stallage, 
and  for  toll,  in  consideration  of  the  plaintiff's 
permitting  the  defendant  to  expose  his  com 
to  sale  in  the  market,  Ate    Indebitatus  as- 
sumpsit will  not  lie  but  for  a  sum  certain ; 
quantum  meruit  only  for  a  sum  uncertain. 
Cockr.  Vivian,  W.  Kely.  203. 
(h)  Seivage. 
It  lies  fbr  money  duefbr  scavage  by  custom, 
without  a  special  pranuse.    Mayor  if  London 
?  <7orry,2Lev.l74 

(i)  TUZs. 
It  also  lies  for  tolls  and  petty  customs. 
Steward  v.  Baker,  7  Med.  12.  n.  and  Cock  v. 
Ftmoii,  ib.  203. 

•(j)  Work  and  labour. 
[  •lift  ]  1.  Promise  that  T.  &  will  pay 
such  a  sum  for  work  to  be  done ; 
when  the  work  is  performed,  indebitatus  as. 
sumpsit  lies  against  the  party  promising,  for 
the  sum.  Oordon  v.  Martin,  Fitz.  302. 

2.  If  one  man  retain  an  attorney  to  do  bu- 
siness for  another,  and  promise  to  pay  him,  an 
indebitatus  assumpsit  lies  against  the  person 
retaining  on  this  express  promise.  Ambroee 
V.  ProMse,  2  Show.  421.  But  where  there  is  no 
express  promise,  the  law  will  not  create  one. 
Ambroee  v.  Roe,  Skin.  2ia 

3.  If  A  desire  B  to  cure  the  horse  of  C,  and 
promises  to  pay  him  so  much,  an  indebitatus 
assumpsit  will  lie  against  A.  Jordan  v.  Thorn- 
kins,  6  Mod.  77. 

VII.  QuAMTUM  Misurr. 

1.  A  quantum  meruit  lies  for  serving  as  a 
commissioner  on  a  commission  to  examine 
witnesses.  Stoekhold  v.  CeUingion,  8alk.330. 
1  Show.  342.  Holt  7.  Comb.  186.  a  C. 

2.  Quantum  meruit  will  not  lie  for  the  use 
of  a  house  if  there  be  ademise  proved ;  but  in- 
debitatus assumpsit  lies,  where  an  express 


promise  to  pay  rent  grown  dne,  is  prarvod.  F«- 
Ut  V.  T^ler,  C.  T.  Hardw.  282. 

3.  A  quantum  meruit  will  lie  for  rmi  re- 
served upon  a  real  contract,  where  the  nmn  is 
not  certain;  but  if  a  sum  in  gross  is  reflerred, 
then  debt  or  indebitatus  assumpsit  must  be 
brought    Ma$on7,Bddkam,3U<»d.73- 

4.  Andnowby  116.2.c.29,landk»rd8may 
bring  an  action  on  the  case  for  use  and  «)ocii- 
pation  vdiere  the  demise  is  not  hj  deed.  3 
Med.  73  n. 

5.  A  carrier  may  have  a  quantum  meroit 
for  the  hire  of  goods  delivered  to  him  to  carry, 
if  there  was  no  special  agreement  made.  JSaa- 
tard  V.  Baetard,  2  Show.  82.  1  Mod.  129. 

6.  If  the  contnot  were  in  a  sum  csertain, 
plaintiff  cannot  recover  under  a  qoantom  nae- 
ruit    2Saund.l22. 

Vm.  AOCOUWT  STATCD.  /^^ 

1.  Assumpsit  lies  fbr  the  balance  of  an  ac- 
count, however  numerous  the  items.  3  Sauad. 
127.  n.  [rf]. 

2.  An  insimul  eomputavemnt  is  safficieDt 
without  showing  for  what  the  monies  acoonnt- 
ed  for  were  due.  Brineiey  v.  Partridge,  Hob. 
88.  Moore,  854. 

IX.    PROCfXEMNGS  IN  TBI  ACTION  OW  ASBUMTSIT. 

(a)  How  tAe  Declaration  thould  be  when  apedoL 

1.  If  a  plaintiff  has  four  causes  of  action  at 
four  several  days,  he  may  lay^them  as  of  one 
day  ;  for  the  day  laid  is  not  material;  and  if 
he  be  forced  from  his  day,  it  is  not  departure. 
Howard  v.  Jennieon,  Comb.  361.  1  hw,  110. 
Cro.Car.130.    2Stra.806. 

2.  In  assumpsit,  if  the  declaration  com- 
mjonce  **  for  that  whereas,**  it  is  sufficiently 
certain.    Mercer  v.  Southwdl,  2  Show.  180. 

3.  To  every  material  allegation  a  venoe 
must  be  laid :  but  when  the  statement  is  merely 
inducement,  certainty  of  name,  place,  or  person, 
is  not  necessary.  SexUm  v.  Miiee,  1  Salk.  21. 
2  Brownl.  137.    Aloo^  v.  SftweU,  Yelv.  17. 

4.  If  it  be  stated  m  a  dedaration  against 
C,  (on  a  promise  by  him  to  pay  B  a  debt 
claimed  fixxn  A  in  consideration  of  B*s  releas- 
ing A  from  arrest),  that  B  procured  A  to  be 
arrested  by  virtue  of  a  certain  writ,  &c  duly 
issued  out  of  an  inforior  court,  it  will  be  in. 
tended  after  verdict,  that  the  arrest  was  legal, 
il^fison  V.  Settret,  Willes,  482. 

6.  In  an  action  on  the  case,  upon  an  agree- 
ment to  surrender  copyhold  lands  generally, 
an  averment  that  they  were  surrendered  into 
the  hands  of  two  tenants  of  the  manor  oeeun- 
dum  consttetiuftfiem,  is  good  without  setting 
forth  the  custom.  TVmer  v.  Benny,  1  Mod.  63. 

6.  An  endeavour  to  procure  A  to  marry  the 
defondant,  is  a  good  consideration  in  aasump. 
ait,  but  some  psrticukr  act,  evincing  that  the 
plaintiff  did  endeavour,  must  be  stated.  Kirby 
V.  Tbioerion,  2  Show.  64, 95. 

7.  A  declaration  an  assumpsit,  that  the 
plaintiff  delivered  the  defendant  a  note,  and 
that,  in  consideration  thereof  he  promised  to 
pay,  dto.  is  good.     7Uks*»case,  7  Mod.  12. 

6.  Consideration  in  assumpsit  to  forbear  a 
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fiiBt,o«|rbttoiiMMr  IB  utet  oourt  tht  miit  de- 
pended, K>1lMt  it  may  •pP^Af  to  l»Te  V^^'V^ 
juriadictaoii.    t^  t.  SaaUr^  1  Leoo.  loO. 

*9.  If  one  of  two  exeeatora  receiTe 
[  *116  ]  the  whole  of  the  teetetor's  eflecte, 
ead  the  other  ne  fiir  a  leoovery  of 
hi«  moidj,  an  aavmpeit  oa  a  promiee  to  pay 
him  eo  moeb,  in  eonaideratipn  that  he  wiU  for- 
bear baa  wait  and  ahow  an  acoonnt,  b  fjood  af- 
ter wrdict,  aUhongh  it  be  not  ataled  m  what 
eoarttheanttwaaeommeneed.  Smtth^i^Smiik^ 
1  Mod.  384. 

10.  A  conaideratien  past  andeaeeoted,  mnat 
be  laid  aa  moved  by  a  preeedent  reqfoeat  of  de- 
fendant lSannd.S64. 

11.  A  dedaratioo,  ftating  apromiae  by  the 
daftndant  to  nay  ao  mach  money,  in  conaider- 
aiion  of  the  iMaintiffa  baying  aa  large  a  qnan- 
ti^  of  pmnea  aa  he  ahould  be  able  to  procure, 
IS  good,  altboaigh  it  do  not  aver  that  the  qoan. 
tity  atatod  to  have  been  bought  waa  aa  larM  a 
qoandtyaahewaaabletoproeue.  Serimaimw 
V.  Wddy,  6  Mod.  303. 

IS.  The  aecond  ooont  in  a  deeianttionitated, 
tiiat,  in  wmaidHratifln  that  plaintiff  had  add 
the  defendant  gooda  for  632. 12a.  6d.,a^perae 
eawBwpail,  without  aaying  that  the  drfendmU 
ptuuiiitdvfce;  and  after  a  writ  of  inqqiry,  three 
objcctiena  were  taken :  via.  that  no  plaoe  waa 
alleged,  nor  any  conaideration,  nor  that  the 
ptomiae  wiamade  by  any  peraon  certain ;  bat 
they  were aU oferroled.  JRemmglamv,  Tbyfor, 
ILotw.SSS. 

13.  Id  aaaampait  on  a  promiae  to  aave  the 
piuntiff  harmlaai  in  the  poaaeaaion  of  a  hooae, 
m  oonaidentian  of  his  paying  ao  mach  a  year, 
•o  allegatioD  that  each  a  peraon  aoed  him  and 
reeofered  judgment,  ia  anffieient  afler  verdict, 
«ltboqgh  it  ia  notatated  that  the  diatorber  had 
title.    M^arv.  &r^^,2Mod.2ia 

14  Aaiampatt  on  a  promiae  to  pay  the  debt 
of  another,  ia  conaideration  that  the  plaintiff 
tattererpraaejM, ia aoffieiently  certain.  BncA- 
^T.  Timer^  1  Mod.  43. 

U.  A  declaration  on  a  promiae,  in  oonai- 
deritioa  that  the  pJaintiff  woold  diacharse  a 
thinl  peraon,  ia  good,  without  allowing  how 
the  dbefaarge  waa  given.  Prideaux'9.RaiDlinB, 
iSbaw.  2a  Langdenv.  Stakes,  Cro.  Cor.  383. 
Ofo,3%c.S03,€owL 

16.  The  conaideration  of  a  leaae  ahoold  not 
be  HHBd in  pleading:.  1  Saond.  Rep.  233.  n.[a]. 

17.  The  aasompait  ooght  to  be  laid  in  the 
^jmctifeon  a  dujonctive  ptomiae.  Harmon 
V.  Owdea,  I  Ld.  Raym.  620. 

16.  Aaompeit  on  a  promiae  to  carrv  two 
Ctftkndi,  &c  ia  aoffieiently  oertain.  Vere  v. 
Wr,lMod.l9. 

19.  A  dedaiation  in  aaaompait,  alleging 
tN  the  defendant,  in  eonaidention  that  the 
phistiff  woald  receive  each  children  into  hia 
ooiM  u  giieata,  and  find  them  neceaaariea, 
pnoBed  to  pay,  and  averring  that  he  did  re- 
ceive them  into  hia  hopae  and  found  them  ne- 
ttMriei,  ia  good,  witfaoat  eaying  he  received 
them  n  gMHa.  JBoaM  V.  JaAnion,  7  Mod.  144. 1 


90.  AdedaTatioBinanactieoonapromiae 
to  give  the  plaintiff  a  bond  with  a  anffieient 
peiMlty  to  aave  him  harmleaa,  moat  atate  what 
the  penalty  waa.  CatenUr.MmrahM,  1  Mod.70. 

21.  Want  of  the  word  **  promiaed**  waa  held 
fetal  even  after  judgment  Xee  v.  IVrUk,  2 
Ld.JRaym.l6l6.  2Str.793.&C.  T.  Raym. 
123.    J3tidiierv.^ag«a,lLev.l64. 

22.  The  woi^  iiJSnn  a w2  piiUiaA,  will  not 
aupply  the  place  of  the  word  promtac.  Weeica 
V.  TuhM,  Noy,  11. 

23.  OnantMfe^ilatiiaaaaimipaitferphyaic, 
&c.  provided  and  delivered  fer  the  daughter 
of  tbe  defendant  at  hb  requeat,  after  verdict 
fer  the  plaintifl^  it  ahaU  be  intended  delivered 
to  the  defendant  fer  hia  daughter.  fitoneAoiiae 
v.^odea,T.Raym.67. 

24.  After  a  judgment  by  defenlt,  it  waa  ob- 
jected, thatthe  plaintiff  did  not  aet  ferth  that 
the  defendami  promiaed ;  but  it  waa  held  good, 
and  that  it  waa  to  be  ao  intended.  Skter  v. 
Broiro,  3  fialk.  17.  Noy.  5a  Grob  Car.  913. 
iSltanAope  v.Bntler,  1  Lutw.  233. 

25b  A  count,  atating  a  promiae  by  the  plain- 
tiff, that  the  defendant  ahould  hold  landa  clear 
of  a  rent  granted  to  J.  &,  without  mdeatation 
of  the  plaintiff,  in  conaideration  whereof  the 
defendant  promiaed  to  the  plaintiff  a  aum  of 
money,  waa  held  bad  after  verdie^  fer  want  of 
ahowmg  that  the  rent  waa  veated  in  the  plain- 
tiff   Courtenay  v.  Sironr,  2  Ld.  Rajrm.  1207. 

26.  A,  being  indebted  to  the  plaintiff  10£., 
wrote  to  defendant  to  pay  it ;  defendant  pro- 
miaed to  pay  him  if  plamtiff  would  ferbear 
feurteen  daya ;  it  waa  held  that  aaaumpait 
would  not  lie  on  that  promiae,  without 
averring  that  he  amed  to  ferbear*  [  *117  ] 
and  did  ferbear.    Clip^um  v.  JUbr- 

rice,  i  Sid.  396. 

27.  If  the  aaaumpait  be,  to  ferbear  to  aue  one 
aa  executor,  pkintiff  ought  to  aver  that  he  ia 
executor.    Quick  v.  Co^atam,  1  6id.  242. 

28.  In  aaaumpait  fer  not  aaaigning  a  term, 
which  defendant  promiaed  to  do  for  ao  much 
money,  plaintiff  alleges  that  he  tendered,  but 
doea  not  aay  that  defendant  reftiaed ;  held  bu£ 
ficient  after  verdict    BaU  v.  Peoibe,  1  Sid.  13. 

29.  In  conaideration  that  the  plaintiff  would 
diaen^fage  the  defendant  from  a  promiae  of 
marriage,  he  promised  to  pay  her  1,000/. ;  ahe 
allegea  that  she  did  diaengage  him,  without 
ahowing  how;  and  it  waa  held  aufficient 
Baker  v.  Smiih,  cited  T.  Raym.  400, 401. 

30.  One  declaration  cannot  include  two  aa- 
sumpeite,  made  by  the  defendant  in  several 
righto.    Htrrenden  v.  Palmer,  Hob.  68. 

31.  Declaration  in  an  aaaumpait  to  pay  for 
dying  60  keraeya:  if  the  declaration  mention 
60,  butmia-sum  them,  and  conclude  upon  59, 
yet  it  ia  good.    lb. 

32.  In  an  action  upon  several  aasumpaite, 
the  auma  are  alleged  to  amount  to  521.,  which 
in  feet  ia  more  than  they  do  amount  to;  the 
aum  ia  not  material,  and  will  be  considered  aa 
Burploaage.    Rialy  v.  Hayna,  Let  175. 

SS.  Pedtntian  on  an  aasumpait  to  pay  522. 
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for  M  many  oati  Mid,  as  aooordin^  to  lOt.  9d, 
the  qaarter  come  to  that  mm ;  though  the  de- 
claration allege  the  delivery  of  92  qaartera  and 
6  buahels,  which  comes  to  three  farthings 
more,  yet  it  is  good  enough.  Lattiow  ▼.  Thom- 
linmm^  Hob.  88. 

34  In  consideration  that  the  plaintiff  would 
renounce  an  executorship,  the  defendant  pro- 
mised to  pay,  &.G. ;  the  plaintiff  averred  that 
he  had  renounced,  and  it  was  held  good,  al- 
though the  person  (before  whom  the  renuncia- 
tion was)  might  not  be  competent  Barber  v. 
Clarke  cited  T.  Raym.  400. 

35.  One  promises  on  the  11th  to  deliver 
goods  on  the  14th,  if  no  claim  be  made  to  them 
before  the  I4th ;  the  averment  was,  that  since 
the  1 1th,  and  before  the  14th,  no  claim  was 
made;  and  it  was  held  good,  though  not  ex- 
dosive,  because  the  division  of  a  day  is  not  to 
be  intended,  unless  shown  by  the  other  side. 
Plaine  v.  Bynd,  Moore,  596. 

36.  In  assumpsit  on  a  promise  to  pay  so 
much  when  he  received  money,  &c  it  ought 
to  be  averred  how  much  the  defendant  receiv- 
ed, and  from  whom,  and  when  and  where  re- 
ceived ;  but  on  the  general  issue  pleaded,  these 
defects  are  aided  by  the  verdict  Anon.  1 
Mod.  169. 

37.  Assumpsit,  that  he  would  find  medicines, 
and  do  his  endeavour  to  cure ;  he  avers  that  he 
found  medicines,  but  not  that  he  endeavoured 
to  cure,  &c. ;  but  as  another  count  stated  a 
promise  that  he  had  cured,  afler  verdict  and 
entire  damages,  it  was  held  sufficient  Lee  v. 
Edwards,  1  Lev.  280.  1  Sid.  428. 

38.  In  consideration  that  plaintiff  would  give 
his  good-will  and  furtherance  to  defendant's 
marriage,  he  promised,  ice. :  defendant  was 
married ;  and  it  was  held,  that  plaintiff  might 
allege  generally  that  he  gave  his  good-wiU, 
«$La  wiSiout  showing  how ;  but  otherwise  on  a 
bond  or  covenant  Alderton  v.  Mann,  Moore, 
595.    T.  Raym.  400. 

39.  On  a  promise  to  pay  15L  annuatim  pro 
mtolibet  anno,  if  J.  S.  live  so  long,  an  action 
lies  afler  the  first  year,  without  averrin^^  the 
life  of  J.  S.,  it  being  a  limitation  subsequent 
Frier  v.  Prentice,  Aleyn,  20. 

40.  Though  it  is  requisite  in  some  cases  that 
the  promise  and  consideration  for  it  should  be 
in  writing,  it  is  never  necessary  to  allege  it  to 
be  so  in  Uie  declaration.  Coxe  v.  Baner,  T. 
Raym.  450.  T.  Jo.  158.  1  Saund.  211  a. 

41 .  The  defendant's  cattle  being  impounded 
by  A  B,  the  defendant  promised  the  plaintiff, 
that  if  he  would  deliver  them  out  of  the  pound, 
he  would  save  him  harmless  from  A  B ;  and 
then  sets  forth  that  A  B  had  brought  a  pareo 
fraeto  against  him,  &c. ;  after  verdict,  the 
judgment  was  arrested,  because  the  plaintiff 
did  not  aver  that  he  did  deliver  the  cattle, 
which  was  the  point  traversable.  Anon. 
Skin.  141. 

42.  Upon  a  promise  to  deliver  all  the  corn  in 
a  bam,  the  quantity  of  the  corn  ought  to  be 
shown  with  certain^.  White  v^ ,  1  Ro.  382. 


43.  It  is  tofficieiit  if  the  plaintiff  Kven  he 
has  done  all  on  his  part  Thorpe  v.  T^Morpe, 
Holt,  28—33. 

44  Upon  aosnmpsit  to  pay  costs  of    amit,  if 
it  be  not  alleged  what  be  had  ex- 
pended, the  count  would  be  bad  *on  [  *1 18  ] 
demurrer ;  but  afler  taking  iasne,  it 
is  immaterial.  Foxe  v.  Oooaoon,  Cro.  Eliz.  S76. 

45.  Declaration  in  assumpsit  is  good,  i^ith- 
out  saying  that  the  payment  is  to  be  to  the 
plaintiff.    ChappeM  v.  Woodman^  1  Ro.  5a 

46.  A  declaration  in  assumpsit,  that  the 
plaintiff  delivered  the  defendant  a  note,  and 
that,  in  consideration  thereof  he  promieed  to 
pay,  dtc,  is  good.     Tui^e  case,  7  Mod.  13. 

47.  An  action  will  not  lie  for  costs  by  the 
name  of  damages.  XHct  Kendal  ▼.  JUku, 
Fort  117. 

48.  An  objectioa  to  a  dedaratioo  on  a  pro- 
missory note,  wherein  it  was  said  the  defind. 
ant  was  **  summoned"  instead  of  **  attached,** 
to  answer,  was  overruled  on  demurrer.  Buoby 
V.  EUieUm,  C.  T.  Hardw.  189. 

49.  Assumpsit  to  forbear  to  arrest 
D.,  omitting  his  Christian  name, 


held  good  afler  venuct,  by  two  Jndges  agminat 
two.    Ctamhy  v.  Beehinor,  2  Lev.  197. 

50.  »  WilUam"  for «'  Walter**  in  the  aaramp- 
sit  vitiates  not,  if  there  be  no  William  named 
before.    Coleman  v.  EarU,  2  Stra.  22a 

51.  Declaration  tn  eoneideratimie  inda^  omper 
ee  aeeumpeit  not  saying  the  defendant  ammmp- 
eit,  held  well  afler  verdict  Cogge  v.  Beamard, 
lSalk.26. 

52.  In  a  declaration  with  eniio  doettni  regie 
nunc,  the  words  hujue  regni  are  implied.  Haina 
V.  Saper,  Comb.  475. 

53.  If  the  declaration  be  that  the  piaho^ 
promised  the  i^aintiff,  it  may  be  amended  af- 
ter verdict    Bedford  v.  Ufington,  1  Sid.  306. 

54.  Assumpsit  alleged  to  be  made  at  H.  in 
the  county  aforesaid,  and  Suff.  is  in  the  mar- 
gin, and  there  the  action  is  brought ;  H.  shall 
be  referred  to  the  county  in  the  margin,  and 
not  to  the  part  mentioned  by  vray  of  recital 
only.    Roea  v.  Bhrrie,  Cra  lUiz.  436. 

(b)  When  performance  mtuA  be  alleged. 

1.  In  assumpsit,  the  plaintiff  must  aver  the 
performance  of  all  on  his  part  to  be  perform- 
ed. Rieharde  v.  Carmavel,  Hob.  68.  Lanr 
caehire  v.  KMngvoerUi,  Com.  117. 

2.  When  there  is  a  foture  consideration  to 
bo  performed,  it  ought  to  be  alleged  to  be  done. 
Atkinson  Y.  Buckle,  1  Ro.  312. 

3.  If  A  agree  to  assign  a  lease  to  B,  and  B 
agree  to  pay  proinde  such  a  sum  of  money,  the 
declaration,  m  an  action  by  A  to  recover  the 
money,  must  aver  that  he  assigned  the  lease. 
SmUh  V.  Shelbury,  2  Mod.  34 

4.  Where  the  plaintiff  is  to  entitle  himself 
to  the  action,  he  must  either  show  the-  act  done, 
or,  if  it  be  not  done,  at  least  that  he  has  per. 
formed  every  thing  in  his  power.  2  Saund. 
352.  etse^. 

5.  If  a  man  promise  to  pay  102.  to  J.  S.,  it 
is  not  sufficient  for  him  to  allege  that  he  was 
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ntdy  to  pay,  uid  earned  it  to  J.S^  whonfu- 
ed  to  reeeive  H ;  otherwise  where  the  payment 
iatobetothepartyhiiiiflel£  CeiMlaU  ▼.  Co^n, 
2Ro.43a. 

6.  In  eoDsuferation  that  the  plaintiff  paid 
each  moasj,  the  defisndant  upon  payment  pro- 
mised to  nurender  a  lease ;  the  plaintiff  al- 
leged Chat  he  tendered  the  money ;  it  was  held 
notiofScientyWithoat  showing  that  the  defend- 
ant accepted  or  refused  it,  or  that  no  one  was 
tboetoreoeiye  it;  and  it  is  substance.  Leay. 
BnOy,  Cn,  EUz.  889. 

7.  A  consideration  executory,  though  not 
precisely  aUeeed  to  be  performed,  yet,  if  it  be 
•0  labstantially,  is  good  afler  verdict  Bird  v. 
Geary,  1  Show.  3GS.     1  Ley.  280.  1  Vent  44. 

8.  A  declaration  on  the  promise,  in  oonsid- 
ention  the  plaintiff  would  discharge  a  third 
penon,is  good,  without  showing  how  the  dis- 
chuge was  given.  Prideaux  v.  jRaioZtns,  3 
Show.aS. 

9.  Where  nratual  promises  are  made  in  oon- 
wderstico  of  each  other,  performance  need  not 
be  averred.  Thorpe  v.  Tkorpe,  Ld.  Raym. 
S93L  WdU  ▼.  We^l  Vent  41. 178.  NichoUu 
664  1  Lev.  70.  1  Keb.  334.  pL  1.  1  Leo. 
▼.  Aemhred,  Hob.  8a    Smith  v.  Shelbury,  2 

10.  For  the  partin  have  mutual  remedies. 
Gibbons  V.  Prewd,  Hard.  102, 103, 104 

11.  Thus,  on  an  weement  that  if  the  plain- 
tiff  would  promise  tne  defendant  to  mamtain 
a  bMtard  begot  on  the  body  of  the  plaintiff*s 
danghler,  by  one  Y,  and  would  not  prosecute 
lum,  be  would  pay  the  plaintiff  so  much,  Alc, 
it  was  held,  ibere  was  no  need  to  aver  that  the 

{daintiff  had  promised,  Alc  on  ac- 
[  *119  ]  count  of  the  *mutual  promises  al- 
leged in  the  count  to  perform  the 
■greement    Spinton  v.  Yates,  1  Lutw.  222. 

12.  So  a  consideration  that  plaintiff  pro- 
nund  to  pav  a  stranger  a  debt  due  to  him 
frem  the  denndant,  b  good,  without  payment 
^&f  sOeced.  Whtt^lfe  v.  Joneg^  Moore, 
S74 

13L  Nor  need  a  readiness  to  perform  be  al- 
l^ed;  bat  it  b  otherwise  where  the  promise 
iicanditifloaL    March,  75.  pL  114  1  Lev.  20. 

14  As,  if  the  promise  be,  that  if  one  build 
tke  other  a  house,  the  other  will  pay  him  402. 
fbr  the  building,  then  the  building  must  be 
averred.    0^  v.  Fefert,  2  Lev.  23. 
(c)  Wiea  it  is  neeefiary  to  aver  notice^  or  a 

requewU 

L  AsnuBpstt  for  moaej  lent  to  defendants 
use, notsayingo^Aicre^tteitf  bill  CMtoerson 
r.  YFMd,  3  Lev.  366. 

2.  A  dedaration  on  a  promiso  to  give  the 
plaintiff  2s.  tor  every  piece  of  cloth  he  should 
boy,  and  avers  he  bought  1 00  pieces,  for  which 
be  deaiands  lOL,  b  not  good  without  averring 
Bfltios  to  the  deffesdant  Tanner  v.  Lawrenee, 
Akjn^HL 

3.  If  the  OQOsideration  be  laid  to  be  at  the 
^ekodaaVa  request,  the  performance  of  the 
cowderation  moit  be  averred  to  be  dona  at  hb 


request  Msrry  ▼.  Xeioef ,  3  Leon.  91.  2  lb.  53. 
4  Upon  an  assumpsit  to  pay  as  much  for 
one  load  of  wood  delivered,  as  the  vendor 
should  receive  on  the  sale  of  another,  notice 
must  be  given  of  the  sale  and  price.  Holtneo 
V.  Ttoiat,  Hob.  51. 

5.  So  where  the  promise  was  to  pay  upon 
the  plaintiff^s  first  coming  into  Somersetshire, 
the  declaration  was  held  to  be  bad,  for  not 
averring  notice  to  the  defendant  of  the  time 
when  plaintiff  first  came.  Eieharde  v.  Carva- 
meZ,  Hob.  6a 

6.  In  assumpsit  to  do  a  collateral  thing  on 
requett,  the  place  and  time  of  doinf  it  ought 
to  be  precisely  alleged.  HiU  v.  Il^od,  2  Ro. 
62.65. 

(d)  When  not. 

1.  In  consideration  that  the  plaintiff  had 
promised  that  he  would  permit  the  defendant 
to  collect  and  receive  to  his  use  the  tithes  of 
such  a  meadow  for  six  years  then  last  past, 
the  defendant  promised  to  pay  the  plaintiff  so 
much  for  each  of  the  six  years,  in  an  action 
on  this  promise,  it  b  not  reqobite  to  allege  a 
special  request  Coningeby  v.  Rodd,  1  Lutw. 
229. 

2.  In  assumpsit,  the  plaintiff  declared,  that 
whereas  the  plaintiff  had  at  his  own  charges 
buried  the  defendant's  child,  the  defendant 
promised  to  pay  him  hb  charges ;  and  though 
there  was  no  request  laid,  yet  joidgment  was 
given  for  the  plaintiff.  Church  v.  Church, 
cited  in  Hunt  v.  Watton,  T.  Raym.  260. 

3.  In  assumpsit  to  pay  for  goods  sold,  Slc, 
upon  request,  a  special  request  need  not  be 
bid.  WaUu  v.  Scott,  1  Stra.  8a  Lewkner  v. 
Plant,  11  Mod.  273. 

4.  If  a  man  be  indebted,  and  he  himself 
prwnises  payment,  there  a  licet  eiepiuo,  Sfc.  is 
sufficient    Aleoek  v.  Blowfield,  Noy,  95. 

5.  When  the  contract  b  entire,  and  the 
duty  precedent,  a  demand  is  not  necessary. 
Masten  v.  Marriott,  Holt,  26. 

6.  If  a  man  promise  to  pay  money  to  an- 
other at  his  return  from  Rome,  he  ooght  to 
pay  it  at  a  convenient  time  afler  hb  return 
without  request  De  Aeuno  v.  Gifford,  3  Bulst 
159. 

7.  Assumpsit  on  a  promise  to  pay  so  much 
as  J.  S.  was  damnified,  held  good,  without 
giving  notice  how  much.  Fyner  v.  Jeffry*e, 
Aleyn,  21. 

a  So,  a  declaration  stating  tluit  ilie  defend- 
ant  promised  to  pay,  in  consideration  that  the 
plaintiff  would  dehver  up  such  a  bond,  aver- 
ring  generally  that  the  bond  was  given  up  b 
good,  without  stating  notice  to  the  defendant, 
or  saying  to  whom  the  bond  was  delivered. 

Smith  V. ,  11  Mod.  4a  1  Saund.  210. 

(e)  Hoio  the  breach  ghould  be. 

1.  In  assumpsit  to  pay  money  at  several 
days  brought  before  all  the  days  are  expired, 
a  breach  extending  to  all  the  days  b  bad. 
WiUiame  v.  iocy.Comb.  307. 

2.  Where  the  agreement  b  in  the  copula- 
tive, and  the  declaration  alleges  the  breach  in 


/ 


/ 


no 
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the  difjnnotiTe,  yet  it  u  good  after  yordict 
Burgf  ▼.  Bneher,  8  Mod.  23a 

3.  An  award  that  the  defendant  should  give 
a  bond  with  sorety,  is  bad  as  fiur  aa  respects 
the  surety ;  but  if  the  breach  be  assigned  that 
the  defendant  himself  has  not  given  any  bond 

according  to  the  award,  without 
[  *130  ]  mentioning*  the  surety,  the  breach 

is  well  assigned.  Cooke  v.  Whonoood^ 
9  Saund.237.  1  Lev.  6.  2  Keb.  767.  S.  C 

4.  An  alien  undertakes  to  satisfy  the  mayor 
whatever  shall  be  due  for  the  carriage  of  salt 
imported  into  London^  (which  by  the  custom 
is  the  twentieth :)  in  assumpsit,  plaintiff  de. 
dares  that  the  defendant  has  not  yet  satisfied 
him /or  eigkt  toeys,  {being  the  twentieth  part) 
for  the  carriage  aforesaid ;  and  it  was  adjudg- 
ed to  be  as  good  aa  if  he  had  said,  has  not  yet 
satisfied  the  twentieth  part.  Anon.  3  Dy.  352. 
pL27. 

6.  Where  notice  or  request  is  by  law  ne- 
cessary,  there  a  general  averment  will  not  be 
sufficient ;  but  time  and  place  must  be  particu- 
larly set  fbrth,  that  the  court  may  judge  whe- 
ther the  notice  or  request  is  sufficient  WaUie 
V.  SeoU,  1  Str.  89. 

0.  Assumpsit  to  deliver  oatmeal  on  board  a 
vessel,  (to  be  brought  by  the  plaintiff,)  on  or 
before  the  18th  of  January ;  a  breach,  that  he 
did  not  deliver  upon  the  18th,  was  held  good 
af^r  verdict    Harmon  v.  Ouden,  1  Com.  89. 

7.  The  breach  must  be  laid  as  the  promise 
itf.  Wright  V.  Johnson,  1  Vent  64.  Henford 
V.  Reeve,  Yelv.  39.    Anon.  T.  Ja  145. 

8.  On  mutual  promises,  it  is  sufficient  to 
assign  a  breach  generally,  that  he  has  not 
performed  his  part,  without  showing  the  par- 
ticulars.   Keeeh  v.  Knight,  3  Lev.  319. 

9.  Where  the  promise  is  in  the  alternative, 
the  breach  must  be  so  too.  Anon.  Hard.  320. 
Oihbone  v.  Northcott,  1  Sid.  447. 

10.  No  disjunctive  words  are  necessary  in 
the  breach,  where  they  import  the  same  thme ; 
as,  **  paid  or  caueed  to  he  paid;**  or  that  me 
defendant  did  not  pay  to  the  plaintifis,  or  either 

fthem.    Homeey  v.  Dimock,  1  Vent  119. 
Saund.  234c.n.  (6.) 

11.  The  breach  must  not  be  too  general; 
as,  where  a  breach  was  alleged  that  the  de- 
fendant (retained  as  a  tailor  to  make  a  coat) 
had  made  it  inartificiaUy,  negligently,  and 
fbdish]  V,  it  was  held  on  demurrer  to  be  too 
general,  in  not  showing  whether  it  was  too 
bng,  too  wide,  too  short,  too  little,  itc.  Beat 
V.  fctfes,  3  Keb.  449.     1  Vent  268.  S.  C. 

12.  Upon  assumpsit  to  give  so  much  per 
day  for  horse-hire,  and  to  return  the  horses 
by  such  a  day  or  pay  102.  for  each  horse, 
breaches  were  alleged,  that  he  detained  one 
so  many  days  beyond  the  time,  and  that  the 
other  was  not  returned ;  and  held  bad,  because 
the  breach  differed  from  the  assumpsit  Webb 
T.  Bell,  1  Sid.  440. 

13.  The  promise  was  to  purchase  land  at 
the  best  price  he  could ;  a  breach,  that  he  did 
not  purchase,  it  was  held  good,  though  it  was 


■» 
be 


not  averred  that  he  might  havepureiiaaad 
Daye  v.  WieU,  1  Lev.  3. 

14.   Where  there   are  several 
though  one  be  badly  laid,  the  plaintilTwiU 
entitled  to  judgment  on  those  well  laid.    ~ 
num  V.  iS^i^,  Sty.  411. 

(f )  How  the  common  counts  ekotdd  6e. 

1.  A  promise  to  pay  tontttiii  qurnntHtm, 
rit  is  certain  enough.    HtM  v.  WaOamd,  Cnx 
Jac.  6ia 

2.  So,  to  pay  such  sums  as  the  plaintifirrs- 
tiambiliter  habere  mereretur,  dark  v.  Tew^ 
dal,  7  Mod.  106. 

3.  Assumpsit  fw  the  hire  of  a  house  is  good 
on  a  quantum  meruit,  without  stating  the 
time.    Anon.  11  Mod.  306. 

4.  A  quantum  meruit  count  was  held  good 
after  verdict,  though  the  word  vaUrent  wme 
inserted  instead  of  puntum  vaUbanL  Baw^ 
yer  v.  Lenlhal,  3  Mod.  190.  • 

5.  Where  meruit  was  put  for  meruerit,  the 
court  ccMistrued  it  accordmff  to  the  intent  of 
the!  parties.  Moverhu  v.  Zee,  2  Ld.  Saym. 
1223. 

6.  A  quantum  meruit  for  meat,  drink,  /kc, 
though  laid  uncertainly  as  to  time,  is  well. 
Snow  V.  l^^re^roff,  2  Salk.  557. 

7.  So,  where  the  word  fuantem  was  omitted 
in  the  count,  it  was  held  well  enough,  for  fon- 
tum  supplies  it  Glover  ▼.  Rogere,  2  Salk. 
557. 

8.  Indebitatus  assumpsit  jpre  dtpawiurwtmne 
et  diveroii  alUo  mereimmtiio,  is  sufficiently 
certain ;  but  a  general  indebiiatue  auumpaU, 
or  general  imimul  coeip.,  without  stating  for 
what,  is  bad.  BelUnger  v.  Gardimer^  1  Ra 
24.  Hob.  5. 

9.  A  quantum  meruit  count,  for  divers 
clothes  and  materials,  is  certain  enough  with- 
out naming  the  particulars ;  and  the  request 
implies  that  the  defendant  had  notice  of  them. 
Thte  V.  Lewen,  2  Saund.  373.  274 

*10.  In  such  a  count  an  averment  [  *131  ] 
that  the  plaintiff  deserved  so  much 
for  the  clothes  and  neeetsanef  aforeoaid,  is 
good  enough,  for  the  necessaries  shall  be  in- 
tended to  be  the  same  materials.    lb. 

11.  In  assumpsit,  the  plaintiff  is  not  bound 
to  show  how  much  every  parcel  is  worth,  for 
damages  only  are  to  be  recovered.  Sir  T. 
SaunderM*§  case,  2  Ro.96. 

12.  A  plaintiff  may  declare  for  so  much  due 
pro  opere,  and  give  the  particulars  in  evidence. 
Ambrose  v.  Roe,  Skin.  217,  2ia  1  Sid.  425.  1 
Ro.  173.  Ru9$ei  v.  CoUins,  1  Mod.  a  2  Saund. 
350. 

13.  A  quantum  meruit  for  one  pair  of  gloves 
and  a  parcel  of  thread  is  suffioiently  certain. 
Jemy  v.  Norriee,  1  Mod.  295. 

14.  So,  that  defendant  had  received  divers 
sums  of  divers  persons,  to  the  use  of  the  plain- 
tiff.   Babington  v.  Lambert,  Moore,  854. 

15.  In  assumpsit  for  money  had  and  re- 
ceived by  the  defendant  for  the  plaintiff,  to  the 
use  of  the  defendant,  the  eonit  after  verdict 
will  reject  the  latter  words  as  surplusage. 
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^fansoftfcy  T.  Hy^mra,  1  M od.  49.    Palmer 
▼.SCa«e%,lSa&.24. 

16.  The  oomt  will  not,  after  imie  joined, 
allow  an  amendment  in  a  declaration  on  a 
qaantom  meruit    Awwn.  3  Show.  183. 

-  17.  Several  soma,  received  at  different  times, 
na-y  be  faidnded  in  one  ooont  for  money  had 
and  reeeived.    2  Saund.  118.  n.  (2). 

IS.  Ail  the  common  coonts  may  properly 
be  inchided  in  one  count;  ior  if  the  plamtiff 
prorea  one  or  more  of  the  different 
therein,  it  ia  eaoajrh.    S  Saund.  121  e, 

19.  Declaration  in  caae,  that  one  waa  in. 
Mied  and  Ibond  to  be  in  arrear  ao  much,  is 
bad,  withoat  ■•M'ng  a  promise  to  pay.  Bed- 
/n^  ▼.  iJ^ingtan^  1  Sid.  306. 

20.  Declaration  fer  money  had  and  received, 
*■  well  beibre  aa  after  the  action  brought,  is 
bad.    i«i61e  T. /UtAeod;  3  Ley.  335. 

21.  If  the  declaration  on  an  indebitatus  as- 
nmpait,  set  forth  ««  coanderoHame  ^ptod  ven- 
^^'^  <(  ^e2t&er«ret,  and  there  be  no  averment 

^  uiy  sale  or  deUvery,  it  b  bad.    DetU  v. 

&«(,  Aleyn,  61. 

22.  Toe  deiendant,  in  consideration  he  was 
'^'delAed  to  the  plaintiff  in  six  pounds  fbr  busi- 
B8SB  done,  4te.  promised  to  him  the  9aid  tixty 
pounds;  a  judgment  fi>r  plaintiff  was  affirmed 
«n  a  writ  of  error;  and  the  word  **  sixty"  re- 
ip^^  aa  aurriaase.  JuranU  v.  Wiuiams, 
W.Kely.106. 


(|)Pfoos;— 


L  What  are  good. 

1.  Noo-aarafflpsit  ia  a  good  plea  to  an  action 
«Wist  a  carrier.    Robinmm  v.  Green,  1  Stra. 

2.  Non-assumpsit  may  be  pleaded  to  several 
pnniises.  Bmtler  v.  Ludiat,  1  Keb.  820.  pL 
105.    £^cAc»«  ease,  Cro.  £1. 139. 

3.  Whoe  the  promise  ii  to  re-deliver  a  horse 
vpon  retpiest,  the  death  of  the  horse  before  re- 
qneatisabar.    WittMins v. Lloyd, W. Jo.  179. 

4  A  bond  is  a  discharge  of  an  assumpsit 
£ag  V.  WWoitoB,  12  Mod.  406. 

&.  Therefore  it  mar  be  pleaded  in  bar  of  a 
ninpfe  contract  Sheldon  v.  CItpsAam,  T. 
IU7m.449. 

6.  A  gift  in  aatisiaction  of  the  promises  is  a 

Exi  bar  in  assumpsit     Ytmng  v.  iZud,  1  Ld. 
jm.GO. 

7.  In  afl  actiona  sounding  in  damages,  ae- 
eord  with  satis&ction  is  in  general  a  rood 
plea  in  bar.  I^ndtU  v.  Macartney^  2  Ridgw. 
596. 

&  So  it  is  pleadable  to  indebitatus  assump- 
sit   Psrsnsre  v.  Jo&nsoa,  1  Ld.  Raym.  566. 

9.  The  requisites  of  such  a  plea  are,  first,  it 
must  be  in  ibll  satis&ction;  secondly,  the 
tbttg  given  must  in  itself  necessarily  be  a 
nlii&ction ;  thirdly,  it  must  be  certain ;  fourth- 
ly, it  must  be  executed  before  the  action 
braogfat;  fifthly,  it  must  be  given  as  a  satis&c- 
tioD,  and  accepted  as  such;  and,  sixthly,  it 
iDQft  move  from  the  party  making  it,  and  from 
Mie  other.    2  Ridgw.  596. 
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10.  To  a  declaration  charging  the  delivery 
of  3731be.  ofbmd  wax,  on  an  assumpsit  fbr  four 
hundred  pounds  of  good  wax,  stating  half  the 
price  to  have  been  paid  on  hand,  the  rest  to  be 
paid  on  a  certain  day,  a  plea  of  twenty  pounds 
of  wax  given  and  accepted  in  satisfiiction  is 
good.    Andrew  v.  Baugkey,  1  Dy.  75  a.  pL  23. 

11.  Tho  statute  of  limitations,  21 

Jac  1.  *&  16.  extends  to  actions  of  [  *122  ] 
indebitatus  assumpsit     Croeier  v. 
Tbmitiwon,  2  Mod.  7L  2  Saund.  121.  lb.  127 
6.  n.  (7). 

12.  To  an  action  on  a  promise  to  pay  so 
much  out  of  the  net  produce  of  goods,  the  de- 
fendant may  plead  the  stat  of  limitations. 
JUarHn  v  X>ei6oe,  1  Mod.  71. 

13.  But  not  to  an  assumpsit  on  an  execn- 
tonr  promise.    Buckler  v.  Aloor,  1  Mod.  89. 

14.  This  plea  admits  a  cause  of  action  beibre 
the  aix  years.    Bland  v.  Haoelrig,  2  Vent  151. 

15.  The  defendant  may  plead  non-assumpsit, 
and  give  the  statute  of"^  gaming  in  evidence. 
Anon.  Skin.  195. 

16.  Payment  may  be  pleaded  to  indebitatos 
assumpsit,  because  it  admits  there  was  once  a 
cause  of  action,  and  avoids  it  Brown  v.  Cor- 
msA,  1  Ld.  Raym.  217.  Salk.  516.  &  C.  Van^ 
hatton  V.  JIforse,  2  Ld.  Raym.  787. 

16.  Tender  and  encore  priit  is  a  good  plea 
in  indebitatus  assumpsit  LuMeham  v.  fiStoey, 
2  Keb.  353.  pi.  44.  1  Saund.  Rep.  33  d. 

18.  To  an  action  brought  on  a  bill  of  ex- 
change, with  so  much  for  interest  due  thereon, 
the  defendant  may  plead  tender  and  refusal 
and  encore  jm»^  and  so  discharge  himself  of 
the  interest    ilnoa.  6  Mod.  138. 

19.  To  assumpsit  on  a  promise  to  deliver  a 
horse  upon  requiest,  the  defendant  may  plead 
that  the  plaintiff  absolved  him  from  the  pro- 
mise before  request  made.  Edwarde  v.  Wieekt, 
1  Mod.  262.    Coiili«,2Mod.259. 

20.  A  release  from  one  trustee  after  action 
brought  may  be  pleaded  in  bar.  Bayley  v. 
JUoyd,  7  Mod.  250. 

21.  To  an  assumpsit  containing  a  quantum 
meruit,  and  an  tiideoilaivs,  the  defendant  ifiay 
plead  ineimul  eomputanent,  and  that  the  {^ain- 
tiff,  in  consideration  of  paying  the  balance, 
promised  to  give  the  defendant  a  discharge  of 
all  demands.  JMiZtoard  v.  /agrom,  1  Mod.  205, 
206.  2  Mod.  44.  S.  C. 

22.  In  indebitatus  assumpsit,  nil  debet  was 
held  a  good  issue  after  verdict.  Hoyward  v. 
Hsvei^rt,  Combi  426.  Cormoh  v.  Cawty^ 
Aleyn,  77« 

23.  Not  guilty  is  a  good  plea  after  verdict, 
but  otherwise  not  Anon.  1  Keb.  795.  pi.  60. 
1  Lev.  142.  Noy,  56.  Al.  77. 

2.  What  are  bad  pleas. 

1.  Performamt  omnia  is  a  bad  plea  in  as- 
sumpsit     Tbylor  v.  SSea,  2  Ld.  Raym.  968. 

2.  To  an  action  fbr  goods  sold,  the  defendant 
pleaded  in  bar,  that  he  paid  to  the  plaintiff  aa 
much  money  as  they  were  worth;  but  showed 
no  sum  in  certain,  and  for  that  reason  the  plea 
was  held  bad.    March,  17.  pi  120. 
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3.  So,  to  one  entire  contract  he  cannot  plead 
payment  to  part,  and  non-awumpsit  to  other 
part    Ea^e  v.  Farmer,  March,  100. 

4.  Not  ffuilty  in  asfompait  ia  ill  on  de- 
murrer.   Marsham  ▼.  Gibb$,  Stra.  1022. 

5.  But  good  after  verdict  Mattham  ▼. 
Gibbg,  C.  T.  Hardw.  173. 

6.  Tender  and  reitual,  without  tout  tempe 
prU,  in  no  plea  in  assumpait  Broom  v.  Pine, 
Comb.  334. 

7.  To  aasumpsit  for  ffooda  add,  a  plea,  that 
before  the  action  defendant  made  a  tender  of 
the  money,  and  that  ever  aince  the  tender  he 
was  ready  to  pay  it,  was  held  inaufficient;  for 
the  plea  ought  to  have  been,  that  he  waa  ready 
to  pay  the  money  from  the  delivery  of  the 
goods,  t.  e,  from  the  time  when  it  became  due. 
WkUloek  V.  Squire,  10  Mod.  81. 

8.  Concord  is  not  well  pleaded  without  aatis- 
faction,  or  stating  a  consideration.  Joneo  v. 
Bodingham,  Com.  10.  Cotil  v.  Oeffery,  3  Ro. 
96. 

9.  A  note  given  for  5/.  cannot  be  pleaded  in 
■atisiaction  of  an  indebitatus  assumpsit  for  152. 
Cumber  v.  Wane,  Stra.  426.    11  Mod.  343. 

ac. 

10.  Plea  in  bar  that  he  gave  a  note  of  202. 
in  full  satisfaction  of  the  debt,  was,  on  de- 
murrer,  held  ill ;  for  a  note  ao  given  is  no  dis- 
charge of  a  debt  or  duty.  S^ngett  v.  CAocf- 
iwc*,  8  Mod.  290. 

11.  A  payment,  being  against  matter  of  re- 
cord, cannot  be  pleaded  as  a  discharge.  Vesey 
T.  Harris,  Cro.  Car.  32a 

12.  In  assumpsit  for  money  had  and  receiv- 
ed, the  defendant  cannot  plead  on  agreement 
to  pay  it  to  a  third  person.  BuckruUv,  Swin- 
noek,  1  Mod.  7.    See  also  1  Mod.  69. 

13.  It  is  no  plea  in  bar  of  a  contract,  that 
a  stranger  became   bound  for  the  money. 

Hooper^e  case,  2  Leon.  110. 

[  *123  ]     *14.  A  demand  of  an  equal  na- 
ture, cannot  be  pleaded  in  bar  to  an 

action  on  the  case.    Roadee  v.  JSamee,   i 

Keny.  391. 

15.  Though  it  is  frequent  to  lay  a  declara- 
tion fi>r  a  debt  several  ways  in  an  assumpsit, 
yet  it  is  not  a  food  plea  to  say,  that  the  seve- 
ral  sums  are  the  same  with  the  first,  without 
going  farther.  SheUon  v.  Clij^m,  T.  Raym. 

16.  If  an  action  on  the  case  be  brought  on 
a  joint  assumpsit  against  several,  each  of 
themcaimot  severally  plead  that  Ae  did  not 
promise  in  manner  and  form  as  stated  in  the 
declaration.     Account  v.  Stnft,  2  Show.  487. 

17.  In  assumpsit  against  an  executrix  upon 
her  special  promise  to  pay  to  the  plaintiffs  a 
debt  due  by  the  testator  to  A,  and  assigned  by 
A  to  the  pfaintifFB,  a  plea  by  the  defendant  that 
the  plaintiff  did  not  sliow  to  him  any  writing 
or  deed  of  such  assignment  is  bad.  Forth  v. 
StanUm,  1  Saund.  210. 

18.  When  a  defendant  wishes  to  avoid  a 
contract  as  being  made  contrary  to  a  statute, 
he  must  in  his  plea  set  forth  facts  to  show  that 


the  case  is  within  the  statute;  saying  ^ene^ 
rally,  that  the  case  is  within  the  statute,  is  ii^ 
sufficient  Muggins  v.  Bambridge^  Wille8,247. 

19.  An  executed  consideration  cannot  be 
traversed  in  assumpsit  Harris  v.  Ewer,  1  Ro. 
401.    Hob.  106. 

20.  The  defendant  cannot  traverse  a  part  of 
the  cause  of  action  laid.    1  ^und.  268. 

21.  If  an  action  is  not  given  on  a  mutual 
promise,  sach  assumpsit  is  no  bar  to  a  prii»- 
action.     Wickham  v.  Taylor,  T.  Jones,  168L 

22.  Assumpsit  is  not  barred  by  a  release 
preceding  the  promise.  Thorpe  v.  Thorpe^ 
Holt,  28. 

23.  A  plea  of  account  stated  amounts  to  the 
general  issue  in  assumpsit,  and  is  therefore 
bad.  May  v.  King,  1  Ld.  Raym.  680.  Burr.  9. 

24.  The  allowance  of  a  simple  contractdebt 
in  a  settled  account,  cannot  be  pleaded  in  bar 
of  an  action  of  indebitatus  assumpsit  AtkerUy 
V.  Evans,  Say.  270. 

25.  Non-assumpsit,  and  an  usurious  ooo- 
tract,  cannot  be  pleaded  jomtly.  Bernard  v. 
Filxkouse,  11  Mod.  359. 

(h)  Refiieatum, 

1.  Declaration  was  on  five  several  promis- 
es ;  plea,  that  the  several  causes  of  action  did 
not,  nor  did  any  of  them,  accrue  within  six 
years,  &c. ;  replication,  that  the  said  several 
causes  of  action,  or  some  of  them,  did  accrue 
within  six  years,  was  held,  on  demurrer,  to  be 

food,  and  no  departure.    Scot  v.  CAor^efos,  2 
.utw.  1605. 

2.  To  a  plea  by  an  executor,  of  non-assump* 
sit  within  six  years,  the  plaintiff  replied  that 
he  was  within  age,  &,c  and  held  good  on  de- 
murrer. Qery  v.  Cokt,  1  Lutw.  242.  2  Saund. 
120. 

3.  Assumpsit  upon  a  parol  promise;  and 
afler  the  statute  of  limiutions  pleaded,  the 
plaintiff  varies  the  time  in  his  replication  fit>m 
that  in  the  declaration ;  held,  that  no  advan- 
tage  can  be  taken  of  this  upon  a  general  de- 
murrer.   CoU  V.  Hawkins,  10  Mod.  251.  341. 

4.  Defendant  pleads  he  gave  plaintiff  a  hat 
in  satisfaction,  which  he  accepted;  plaintiff 
replies,  proiestando  that  the  defendant  did  not 
give,  but  for  plea,  says,  that  he  did  not  accept 
&c.;  and  held  well.  Young  v.  Reed,  Comb. 
346. 

5.  Promise  to  brinff  a  soldier  back  in  ten 
days ;  plea  that  he  died  within  six  days ;  a  re- 
plication, that  he  did  not  die  within  six  days, 
was  held  good.     Jhylor  v.  Jones,  1  Ld.  Raym. 

6.  If  to  assumpsit  for  goods  sold,  the  defend- 
ant plead  a  prior  action  on  the  same  contract, 
the  plaintiff  may  traverse  the  indentity  of  the 
contracts,  and  conclade  with  a  verification. 
Haman  v.  Thtant,  1  Mod.  72. 

7.  Defendant  beingobliged  to  transfer  stock 
within  three  days  after  request,  pleads  that  the 
request  was  made  such  a  day,  and  that  he 
transferred  it  the  day  following ;  the  plaintiff 
may  reply,  that  he  did  not  transfer  it  on  that 
day.    Merrit  v.  Rane,  1  Stra.  460. 
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B.  ToartoekeontracttthedefisndantpleadB, 
%ia.t  the  Gontnct  was  not  registered  before 
«ach  a  day,  (Baming  a  wrongs  <l&7f)  teeundum 
^tormam  ttatmti ;  the  plaintiff  tenders  issue  that 
it  was  reffistered  secundum,  ice,,  and  had  a 
werdict  and  judgment.  WooUey  ▼.  Briteot, 
lStra.554. 

9.  Li  assampait,  the  day  is  not  material ; 
and  the  plaintiff  may  alleg^e  a  differ- 
[  *124  ]  ent*  one  in  his  replication.  BtiatthewB 
▼.  Spieer,  2  Stra.  806. 
(i)  Evidence, 
h  In  asRunpsit  ^t  the  pro6ta  of  an  office, 
it  b  not  necessary  to  show  every  particular 
■am  reodfed  by  the  defendant ;  bat  it  is  good 
eridence  fiir  damages  to  show  the  profits  of 
the  office  oosnii«m6it«  annit.    Earl  of  itfon- 
tugne  Y.  Lord  PretUm,  2  Vent  171. 

2.  A  ooosideration  traversable  \m  admitted 
on  noD-aanmipsit,  and  he  need  not  prove  it 
1  Lev.  195. 

3.  Under  a  ooont  for  work  and  labour,  Au^ 
the  plaintiff  may  now  (though  he  could  not 
fimnerly)  recover  what  he  uiall  prove  due, 
without  any  price  or  sum  having  been  agreed 
upon.    2Saund.  122. 

i.  Proofofan  acknowledgment  of  one  item, 
win  entitle  the  plaintiff  to  a  verdict  under  an 
accDOBt  stated.    2  Saund.  122.  n.  [6]. 

5.  A  promise  was  laid  as  made  to  the  testa- 
tor, who  had  been  dead  seven  years ;  the  de- 
fendant pleads  non  «fftfmpst<  infra  »ex  annOB ; 
the  plaintiff  proves  a  promise  made  to  himself 
within  lour  year* ;  this  does  not  maintain  the 
isMie.    Green  v.  Crsfie,  11  Mod.  37. 

&  Tbe  plaintiff  may  now  (though  he  could 
not  fcrmeriy)  under  the  eom^utasset  count,  re- 
cover  less  than  the  sum  laid,  and  need  not 
prove  the  account  to  have  been  on  the  exact 
dajftated.    2  Saund.  122.  n.  (3). 

7.  Under  a  count  for  goods  sold  and  deliver- 
ed, the  plaintiff  is  not  now  bound  to  prove 
more  than  one  particular  thing  sold,  nor  a  price 
agreed  apon.    2  Saund.  122. 
(j)  Judgment 

1.  In  assumpsit  against  three,  judgment 
eannot  be  lor  two  and  against  the  third.  Aeourt 
v.&ny},Comh.37,  3a    7  Hen.  6.  33. 

2.  If  four  be  sued  in  assumpsit,  and  they 
pkad  S0a  assumpsit  infra  sex  annos,  and  the 
jury  find  that  one  did  assume  infra  sex  annos, 
Wt  not  the  rest,  the  plaintiff  cannot  have  judg- 
ment  B(sni2v. /bse/H^,  2  Vent  151. 

(k)  Damages. 

1.  The  plaintiff  declares,  that  the  defend- 
ant,  m  consideration  of  lOL,  promised  to  let 
him  enjof  certain  iron  mills ;  and  though  the 
milb  were  but  worth  202.  per  annum,  damages 
were  given  for  5002.  by  reason  of  the  loss  of 
itocklud  in;  and  held,  the  jury  were  war- 
noted  in  givinr^them  as  special  damages. 
iVarte  v.  Bams,  T.  Raym.  77. 

2.  The  plaintiff  is  entitled  to  recover  such 
damage  as  he  shall  prove,  and  need  not  prove 
^  whofe  laid  in  his  declaration.    1  Saund. 

ass. 


3.  But  where  the  plaintiff  in  the  declaration 
confines  his  title  to  a  certain  time,  as  where 
he  shows  he  was  possessed  of  a  mill,  and 
states  a  breach  by  reason  of  the  defendant  not 
grinding  his  corn  there,  for  a  time  extending 
beyond  that  at  which  he  ahowed  his  title  to 
have  accrued,  and  general  damages  are  given, 
judgment  will  be  arrested.  Jhm  v.  Chandler, 
1  Mod.  271. 

4.  In  assumpsit  for  liquidated  damages,  the 
jury  is  bound  by  the  agreement  of  the  parties. 

1  ^und.  58. 6.  n.  [c]. 

ATTACHMENT. 
I.  Wbkiv  an  attachment  lixs,  p.  124. 
II.  In  what  cases  an  attackiixnt  will  not 
BE  geanteo,  p.  126. 
III.  Of  the  means  of  obtaining  an  attach- 
ment, and  the  prockbdings  upon  rr, 
dec  p.  127. 

I.  When  an  attachment  libs. 

1.  An  attachment  lies  against  a  sheriff,  af- 
ter  rule  and  neglect  to  bring  in  the  body  of  a 
debtor  in  his  custody.    EUts  v.  Far6oroiigA, 

2  Mod.  178. 

2.  Or  for  not  producing  him  at  the  return 
day,  after  a  return  of  eept  corpus,  Posteme 
V.  Hanson,  2  Saund.  57, 

3.  To  SiJLfa.  issued  to  the  sheriff  of  Ches- 
ter, he  returns  fieri  fecit,  but  that  the  goods 
remain  in  his  hands  pro  defect  empt, :  on  that 
a  vend,  exp,  issues ;  to  which  he  makes  no  re- 
torn,  nor  any  satisfaction  to  the  plain. 

tiff;  and  for  that  *an  attachment  was  [  *125  ] 
granted.     Needham  v.  Bennet,  T. 
Raym.  171. 

4.  So  it  lies  against  a  sheriff,  for  not  return- 
ing a  writ    2  Saund.  Rep.  57. 

5.  Against  the  chancellor  of  a  bishop,  for 
not  returning  a  writ  directed  to  the  budiop. 
Fidey  v.  Langhome,  clerk.  Say.  50. 

6.  Against  a  plaintiff,  who  arrested  a  de- 
fendant upon  a  latitat  sued  out  of  K.  B.  and 
carried  him  within  an  inferior  jurisdiction, 
and  afterwards  sued  process  out  of  the  inferior 
court,  and  proceeded  against  him  upon  that* 
Brian  v.  Stone,  Sty.  239. 

7.  The  court  will  grant  an  attachment 
against  the  sheriff,  for  refusing  to  pay  a 
year's  rent  to  the  landlord  according  to  stat 
8  An.  c.  14.,  when  he  has  taken  the  goods  of 
a  tenant  in  execution.  Tufells  v.  ColvtUst 
WiUes,  375. 

8.  So  against  an  under  sheriff,  for  not  re- 
turning a  writ  Makeplaint  v.  Disten,  11  Mod. 
366. 

9.  Against  the  bailiff  of  a  liberty,  fer  not 
bringing  in  the  body,  but  letting  him  go  at 
liberty,  &c    Bland  v.  Levit,  T.  Raym.  193. 

10.  Against  baiUffe  for  extortion.  Shipway 
V.  Clarke,  1  Barnes,  26. 

11.  Against  a  sheriJTs  i^er,  for  arresting 
a  person  on  a  Sunday  with  or  without  a  war- 
rant  lAdford  v.  Thomas,  6  Mod.  96.  1  Mod. 
56. 
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151.  An  attachment  Iim  againat  a  penon 
fer  knowingly  arreating  an  indictw  as  he  is 
going  into  court  to  plead  to  the  indictment 
OoTwaldi  V.  Cognoni,  6  Mod.  90. 

13.  So  for  arresting  a  defendant  in  an  ac 
tion  before  judgment,  that  he  might  have  him 
in  custody  when  the  judgment  was  entered. 
Lctmb  T.  2>i(^,St;r.911. 

14.  So  for  aerving  process  on  a  man  whilst 
attending  the  trial  of  his  own  cause.  Cole  ▼. 
HawkinSf  Andr.  275. 

15.  Or  for  arresting  a  witness  attending  to 
give  evidence  in  a  cause  in  court  CulUn*9 
cose,  Sty.  395. 

16.  An  attachment  lies  against  an  attorney 
who  neglects  to  pay  money  into  court  pur- 
suant to  agreement  Blvie  v.  Mtreato^  7  Mod. 
48. 

17.  So  for  not  putting  in  bail  pursuant 
to  agreement  Rex  v.  PoeklingUm^  11  Mod. 
293. 

18.  For  altering  a  sheriff's  warrant  afler 
being  sealed.    Hann  v.  CapeU^  1  Barnes,  136. 

19.  For  inserting  defendant's  name  af^ 
writ  sealed.     Weheter  v.  Holme,  1  Barnes,  25. 

20.  For  neglecting  his  client's  cause.  Rex 
V.  7)n0,Say.51. 

21.  For  appearing  for  a  defendant  in  an 
action  without  a  warrant  for  that  purpose, 
iifion.  6  Mod.  16. 

2^  For  acting  after  he  was  forejudged. 
Cooper  V.  iSbyer,!  Barnes,  21.  AUter  if  he 
had  no  notice.    Butler  v.  Pineente,  lb.  36. 

23.  It  will  be  granted  on  the  first  motion, 
for  using  the  process  of  the  court  contemptu- 
ously.   Rex  V.  Jonee,  1  Stra.  185. 

24.  So  for  speaking  disrespectful  words  of 
the  court  Rex  v.  Jermy,  Say.  4.  8.  Rex  v. 
Kendriek,  lb.  114. 

25.  But  if  the  words  are  sworn  to  only  by 
one  witness,  eemb.  that  it  does  not  issue  in 
first  instance.  North  v.  Wiggine.  2  Stra. 
1068. 

26.  Against  a  peer  for  disobedience  to  a 
process  of  the  court  Ftiey  v.  Langhome^ 
clerk.  Say.  60. 

27.  A  commission  of  rebellion  having  issued 
againat  A,  B  affirms  himself  to  be  the  man, 
and  yet  snatches  the  commission  from  the 
commissioners  and  tears  it  in  pieces;  upon 
affidavit  made  of  this  matter,  an  attachment 
was  granted.     Tkurhane'e  case.  Hard.  323. 

28.  I^  on  interrogatories  exhibited,  the  ex- 
aminant  confess  that  a  copy  of  a  writ  was 
shown  to  him,  and  that  he  spoke  contemptu- 
ously of  it,  an  attachment  lies,  although  he 
did  not  know  the  contents  of  it,  or  out  of 
what  court  it  had  issued.  Rex  v.  Crou.  6 
Mod.  44. 

29.  If  cofft  taxed  by  a  master  are  not  paid, 
attachment  goes.  Anon.  12  Mod.  493.  Say. 
48.  ' 

30.  It  may  be  had  against  a  phuntiff,  for 
nonpayment  to  administrator  of  costs  accrued 
in  defendant  intestate's  lifetime.    Ge»rge  v.  I 
Evans,  2  Barnes,  28.  I 


31.  So  for   an   ezacotor. 
WooUner,  1  Barnes,  20. 

32.  Against  the  proekem  amy  of  an  in&nl 
(plaintiff,)  for  nonpayment  of  coats  after  jud^ 
ment  for  the  defendant  SlaughUr  v.  Tiuimtt, 
WiUes,  190. 

33.  Attachment  lies  if  the  defendants  wrill 
not  bring  in  their  evidence  to  have  a  special 
verdict    Anon.  2  Ra  331. 

34.  Or  for  challenging  the  arrav, 

*afier  consent  that  the  master  should  [  *126  } 
strike  the  jury.    Rex  V.  Burrougho^ 
11  Mod.  385. 

35.  Tlie  court  in  some  cases  will  grant 
attachments  against  wUneeseo,  for  not  at- 
tending trials.  Brodie  v.  lUkell,  2  Barnes, 
31, 32. 

36.  Against  ^'arort,  for  giving  a  verdict  by 
hustling  halQience.  Langdell  v.  Sutton,  1 
Barnes,  26. 

37.  Against  the  Jud^  of  an  inferior  cmtrt 
for  granting  a  new  trial  after  judgment  haa 
been  given,  costs  taxed,  and  a  year  elapeed. 
HaUy.HiU^lUoA.^ 

38.  An  attachment  Ues  against  a  mavor,  for 
proceeding  after  a  certioTaji  deUvered  Rex 
V.  Mayor  of  CarUole,  7  Mod.  3a 

39.  Againat  the  steward  of  an  inferior 
court,  for  dividing  actiona.  iinon.  March,  141. 
pL214. 

40.  Against  the  bailiff  of  an  inferior  court, 
for  grantmg  execution  oppressively.  Wrigki 
v.  Crump,  7  Mod.  2. 

41.  Aji  attachment  may  issue  from  the 
court  of  King's  Bench  against  any  inferior  ju- 
dicial officer,  for  a  misdemeanor  in  his  judicial 
capacity.  Wright  v.  Crump,  7  Mod.  1. 

42.  Attachment  was  granted  againat  a  de- 
fendant who  pleaded  infancy  to  an  eject- 
ment, and  who  was  proved  to  be  at  the  time 
thirty-six  years  old.  Lord  v.  Thornton,  2 
Bulst67. 

43.  It  lies  for  nonpeiformanee  of  an  award, 
after  the  submission  has  been  made  a  rule  of 
court  Darbyohire  v.  Cannon,  1  Mod.  21. 
PracC.  K.  B.30. 

44.  In  cases  of  awards,  though  not  legally 
good,  attachment  lies  for  nonperformance. 
2fo^v.Jirisfer.lSalk.83. 

45.  Otherwise,  if  impossible  to  be  perform- 
ed ;  but  the  partv  is  excused  only  as  to  that 
part  which  is  unpossible.  ilnon.  1  Salk. 
74—83. 

46.  An  attachment  lies  for  preventing  arbi- 
trators  from  making  their  award,  if  toe  sub- 
mission has  been  made  a  rule  of  court  X>a- 
villa  V.  Dalmonoer,  7  Mod.  8. 

47.  For  a  reeeoui  returned  by  a  sheriff. 
Anon.  Say.  121. 

48.  Against  commissioners,  ef  sewers,  for 
imposing  a  fine  after'  certiorari  delivered. 
Smith'8  case,  1  Mod.  44.  T.  Raym.  186. 

49.  Against  a  plaintiff  suing  a  second  time 
in  the  spiritual  court  for  tithes,  after  a  prohi- 
bition  had  been  granted  against  a  former  suit. 
Doiones  v.  Uawkerhy,  2  Bulstr.  289. 
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50.  Sa  tttufaaient  liM  againit  a  wliole 
«i(]m^,fiv  dbobeying  an  order  of  the  ooart  of 
King't  Bench,  made  on  an  indictment  for  not 
repairiflff  a  pobHc  biid^;  and  any  one  or 
more  inorfdiiils  of  the  county  may  be  appre- 
hended oo  it,  uid  made  to  answer  for  the 
whole  coonty.    Bex  v.  WUU,  6  Mod.  307. 

n.  Jjf  WHAT  CASB  AM  ATTaCHMSNT  WILL  MOT 
BBOaANTED. 

L  The  coort  refbaed  to  grant  an  attach- 
ment againit  a  sherifi^  for  not  taking  a  reple- 
lin  bond  on  his  granting  the  replevin.  TwdU 
▼. CMUe,  WiUes,  375.  Rex  ▼.  Lewi$,2  Mod. 
181  n. 

2.  It  does  not  lie  against  a  person  for  acting 
asiB  tttomcT  before  he  was  sworn.  Hmuhw 
T.  iUntt,  1  Barnes,  la 

3.  Or  against  an  attorney,  for  not  deliTer- 
ing  writings  porsoant  to  a  Jadge*s  order,  no 
dranand  hariDg  been  made  since  order  made 
a  rule  of  oomrt;  hot  a  demand  left  at  the 
duunben  of  attorney  concealing  himself^ 
would  he  a  good  demand.    Barton  v.  Bame$, 

,  lBanie8,l& 

4  Agajnat  the  high  bailiff  of  Westminster, 
for  not  bringing  in  the  body  of  a  prisoner  in  the 
Gatehouse,  who  was  charged  with  a  bailable 
action,  the  keeper  not  giving  any  security 
to  the  Ugh  bailiC  King  ▼.  £eeer,  3  Barnes, 
28,29. 

5.  Agunst  bailiAt  for  breaking  doors  to 
exeeute  process.    Anon.  6  Mod  105. 

6.  Against  a  register,  for  not  producing  a 
win    Cager,  Gtmgh^  1  Barnes,  19. 

7.  On  a  rule  to  pot  off  a  trial  on  payment  of 
oosti,  no  attachment  lies  for  nonpayment 
Forftcr  ▼.  Brmnetti,  I  Salk.  83. 

8.  It  does  not  lie  for  not  performing  an 
award  (though  made  on  a  rule  of  court,)  with* 
oat  a  sereona/ ^emajid.    lii  1  Salk.  83. 

9.  It  was  denied  against  a  toUneu  for  not 
attending  to  give  evidence  after  service  with 
a  iobpsoa,  witness  demanding  more  money 
than  was  tendered.  Siepken§on  v.  Brookee,  2 
Barnes,  27. 

10.  And  also  in  another  case,  where  it  ap- 
peared the  witness  was  very  old  and  infirm. 

Stretch  V.  Wheeler^  Barnes  Supp.  6. 
[  mn  ]     *11.  The  court  will  not  grant  an 

attachment  in  the  first  instance,  on 
aa  affidavit  of  a  rescue;  but  if  the  sheriff  return 
a  reecue,  that  is  of  itself  a  conviction,  and  the 
attachment  will  go  of  course.  Anon.  6  Mod. 
141.    2Salk.58&    Prac.  Ca.  K.  B.  31. 193. 

12.  So,  it  does  not  lie  for  a  rescue,  if  it  ap- 
pear that  the  party  was  not  legally  arrested. 
^S£r  V.  Sparko,  6  Mod.  173. 

13.  Or  against  an  administrator,  for  not  per- 
fbnning  a  rule  of  court  entered  into  by  the  in- 
tertate.    JVeieton  v.  Walker,  Willes,  315. 

14.  Or  against  a  party  who  only  dioturbg 
ioother,  after  he  has  been  put  into  possession 
of  land  under  a  role  of  court;  but  otherwise, 
if  actually  ousted.  Stmik  v.  Ld,  Doroet^  Sty. 
277. 


15.  Attachment  does  not  lie  against  a  cor- 
poration.   Anon,  T.  Raym.  152. 

IIL  Of  tax  mbams  of  obtainino  an  attacb- 

MXNT,  AND  THX  PaOCIEDIMOS  UPON  IT, 

dec. 

1.  Attachments  for  non-payment  of  costs, 
and  against  a  sheriff  for  not  returning  a  writ, 
may  be  moved  for  on  the  last  day  of  term. 
Awm.  1  Burr.  651.  Spencer  v.  Le  Roifd,  Ca. 
Prac  C.  P.  51. 

2.  Attachment  for  non-payment  of  money 
under  an  award,  cannot  issue  before  a  perso- 
nal demand  has  been  made.  2  Saund.  62  a. 
n.  [e].  185.  n.  (1).  Rex  v.  TVwIey,  12  Mod.  317. 
Anon.  12  Mod.  257. 

3.  A  defendant  coming  in  on  an  attachment 
for  non-performance  of  an  award,  may  plead 
no  award  made.  Z>0r6ysAtre  v.  Cannon,  1 
Mod.  21. 

4.  An  attachment  is  not  grantable  on  a 
quaker*s  affirmation.  Elwooay.  Elvoood,  Ca. 
Prac  C.  P.  124 

5.  Attachment  for  a  rescue  is  never  grant- 
ed upon  affidavits  only,  but  it  must  be  return- 
ed on  the  writ  Rex  v.  BeU,  2  Salk,  586. 
Anon.  lb. 

6.  The  court  will  not  grant  an  attachment 
for  an  ill  practice,  until  service  or  endeavour 
of  service.  Holderettffe  v.  Saundero,  Holt, 
136. 

7.  Service  of  rule  on  the  under-sheriff,  is 
sufficient  to  ground  an  attachment  against 
the  sheriff  Cave  v.  Price,  1  Barnes,  &,  23, 
293. 

8.  So  also  service  upon  one  who  acted  for 
the  under-sheriff,  iirne  v.  Neeler,  Ca.  Prac. 
C.  P.  123. 

9.  Though  a  rule  be  made  for  an  attach- 
ment if  the  money  be  not  paid  on  notice,  yet 
on  non-payment,  application  must  be  made  to 
make  it  absolute.  Oale  v.  Chapnan,  1  Barnes, 
20. 

10.  An  attachment  for  a  rescue  must  be 
made  returnable  on  a  general  return  day, 
though  the  original  process  was  at  a  day  cer- 
tain.   Rex  V.  WUkine,  1  Stra.  62'!. 

11.  An  attachment  returnable  the  day  be- 
fore the  first  day  of  term,  was  quashed.  Atng 
V.  Haryee,  Ca.  Prac  C.  P.  112. 

12.  An  attachment  for  non-performance  of 
an  award  is  now  considered  only  as  a  civil 
proceeding.    WiUes,  292.  n.  [b], 

13.  Sudi  an  attachment  is  discharged  by 
bankruptcy  and  certificate.  Baker'*»  case, 
Stra.  1152. 

14.  An  attachment  for  contempt  is  as  mesne 
process,  with  respect  to  the  consequences  of 
an  escape.    1  Saund.  Rep.  35  a.  n.  [d]. 

15.  So  that  the  sheriff  may  take  bail  upon 
it    2  lb.  59.    1  lb.  35  a.  n.  [c]. 

16.  An  attachment  for  a  contempt  is  not 
abated  by  the  demise  of  the  king;  and  if  ser- 
vice be  made  only  three  days  after,  and  before 
notice  of  the  king*s  demise,  it  is  good.  2  Show. 
467.  n. 


127 


ATTAINDER. 


17.  The  re^moTeepiewrput  19  good  though 
after  notice  of  the  demue.    2  Show.  467  n. 

18.  An  attachment  of  privilege  ii  but  aa  a 
latitat,  and  not  aa  an  original.  Symonds  r. 
Cudmore^  1  Show,  377. 

19.  For  contemptuous  words  of  the  court, 
attachment  issues  without  a  rule  to  show 
cause.    Anon,  1  Salk.  84. 

20.  When  one  is  taken  on  attachment  for 
such  contempt,  Sec  he  enters  into  recogni* 
zance  to  answer  interrogatories.    lb. 

31.  A  person  brought  up  on  an  attachment, 
can  only  be  put  to  answer  interrogatories.  7 
Mod.  31. 

23.  Neither  can  he  confbss  the  contempt 
without  answering  interrogatories,  except  m 
case  of  a  rescue  or  contempt  in  face  of  the 
court    Anon,  1  Salk.  84  n. 

23.  If  interrogatories  bo  not  exhibited  in  a 
week,  the  recognizance  entered  into  is  dis- 
charged of  course.  JbHantTt  case,  12  Mod. 
310. 

24.  And  the  party  has  four  judicial  days  to 
answer  them  wheneTer  filed;  and  if  they  are 
not  answered  in  that  time,  he  is  committable 

on  motion.    lb. 
f  *128  ]     25.  If  interrogatories  are  imperti- 
nent or  improper,  they  may  be  de- 
murred ta    Rex  V.  /Cato,  12  Mod.  499. 

26.  The  party  is  not  bound  to  answer  what 
may  convict  him  of  another  oficnce.  Rex  v. 
Barber,  1  Stra.  444. 

27.  An  attachment  is  a  non  omittoB  of  it- 
self; and  for  this  reason,  the  sheriff  can  break 
into  a  house  to  take  the  person.  Brigg*9  case, 
1  Ra  336. 

ATTAINDER. 
I.  Whkn  an  attainder  takks  plack,  p.  128. 

II.  CoNSmUENCES  OF  AN  ATTAINDER,  p.  128. 
III.  Of  AVOIDING  AND  REVERSINQ  AN  ATTAINDER. 
IV.  CoNSBaOENCB    OF    THE    ATTAINDER    BEING 
AVOIDED  OR  REVERSED. 

V.  Pleading  an  attainder. 


I.  When  an  attainder  takes  place. 

1.  If  a  subject  is  slain  in  the  field  in  war 
against  the  king,  this  is  an  attainder  in  fact 
without  any  thing  further.  UaleB  v.  Petit, 
Plow.  262. 

2.  There  can  be  no  attainder  of  a/elo  de  $e, 
1  Saund.  362  n.  [a], 

3.  Attainder  cannot  be  twice  for  the  same 
offence.  E,  of  Leieeater  v.  Ueydon,  Plow. 
397. 

II.  Consequences  of  an  attainder. 

1.  By  the  common  law,  persons  attainted 
are  incapable  of  taking  lands  by  descent 
Thomby  v.  Fleetwood,  10  Mod.  116, 120,  359, 
361, 415. 

2.  By  attainder  of  treason  or  felony,  the 
blood  is  corrupted.  Thomby  v.  FUetuiod,  10 
Mod.  359. 

3.  So,  by  an  attainder  of  hifffa  treason  by 
eommission  on  28  H.  8.  c  15.  lGe«  v.  tfbrjiilet, 
1  Salk.  85. 


4.  But  an  attainder  fi>r  counterfeiting  tiw 
coin  on  8  &  9  W.  3.  does  not  work  oormpcion 
of  blood.    SSr  &  LoveWa  case,  1  Salk.  85. 

5.  Nor  attainder  of  piracy  or  treason,  &c. 
before  the  constable,  marshal,  or  admiraL 
Rex  V.  Morphea,  1  Salk.  85. 

6.  Where  one  is  attainted  of  treason  or  felo- 
ny, that  is  an  absolute  and  perpetual  disabili- 
ty,  by  corruption  of  blood,  for  any  posterity  to 
claim  cither  as  heir  to  him  or  any  ancestor 
above  him;  but  if  one  is  disabled  by  parliament 
(without  any  attainder)  to  claim  the  digni^ 
for  his  life,  it  is  a  personal  disability  fi^  his 
Ufe  only,  and  his  heir  afler  his  death  may 
claim  as  heir  to  him  or  to  any  ancestors  above 
him.    De  La  Warr«*9case,  11  Co.  l.b. 

7.  No  blood  is  corrupted  by  attainder,  ex- 
cept  in  deducing  title  from  him  who  ia  at- 
tainted ;  for  his  son  can  claim  by  descent  from 
his  grandfather.  Ld,  ^finghofk'M  case,  1  And. 
40.  CoUingwood  v.  Pace,  1  Keb.  265.  pL  64.; 
&  499.  pi.  24. 

8.  Attainder  of  the  middle  brother,  in  the 
lifetime  of  the  eldest  having  issue,  diwaWes; 
and  the  land  escheats,  rather  than  goes  to 
tbeyoongert.  Ingrakam  r.  Fnmd.  3lUh.  S. 
pl.  5. 

9.  Covenant  to  stand  seised  to  the  use  of 
himself  for  life,  remainder  to  T.  P.,  the  eldest 
son  of  J.  P.,  for  life,  remainder  to  the  eldest 
son  of  Sir  T.  P.  in  tail  male,  remainder  to  his 
own  right  heirs;  before  the  birth  of  a  son.  Sir 
T.  the  covenanter  was  attainted  and  executed 
for  treason;  and  it  was  held  to  be  a  bar  to  an 
afler-born  son;  and  that  the  fee  simple  was  in 
the  crown,  discharged  of  the  remaindera.  Sir 
T,  Palmer'B  case,  Moore,  815. 

10.  A  man  having  two  sons,  if  the  eldest  is 
attainted  and  dies  without  issue  in  the  life- 
time  of  his  fether,  the  youngest  shall  inherit 
his  land;  but  if  the  eldest  had  left  issue,  the 
land  would  have  escheated,  ^noii.  1  Dy.  48. 
pl.  16. 

11.  By  the  attainder  of  a  tenant  in  tail,  the 
forfeited  estate  (raised  out  of  the  tenancy  in 
tail)  is  a  qualified  fee-simple.  UeUand  v. 
Fisher,  O.  Bridg.  199. 

12.  Attainder  of  the  eldest  stops  a  younger 
brother  from  inheriting  to  the  middle  one,  only 
so  long  as  any  descent  of  the  eldest  continues. 
Otbom  V.  Barton,  3  Kob.  9.  pl.  12. 

13.  Bv  the  54  G.  3.  c  145.,  corruption  of 
blood  takes  place  only  in  ease  of  high  or  petit 
treason,  or  murder. 

14.  By  attainder  of  treason  for 
coining*  on  8  &  9  W.  5.,  lands  are  [  •129  ] 
forfeited.  Rex  v.  Morphea,  1  Salk.  85. 

15.  So  that  the  forreiture  and  the  corruption 
are  distinct  parts  of  the  penalty,  and  one  may 
be  and  the  other  not  &'r  8,  LottWo  case,  1 
Salk.  85. 

16.  Lands  only  are  forfeited  upon  attainder. 
1  Saund.  362.  n.  [a]. 

17.  In  attainders  of  felony,  the  fbrieitore  to 
the  lord  is  onlj  by  way  of  escheat  pro  defeetu 
tenentia;  bat  in  treason,  the  lands  come  to  the 
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ennm  as  an  immediata  fbrfeitare,  and  not  as 
an  escheat    Sir  &  LoveWt  case,  1  Salk.  85. 

1&  Thaattainder  relates  to  the  time  of  the 
offence,  as  Uid  in  the  indictment  1  Saund. 
362.  n.  [a].  Fost  8a 

19.  Under  an  act  of  parliament,  declartnp^, 
that  if  certain  personB  did  not  surrender  withm 
a  certain  time»  tbej  would  stand  attainted,  it 
was  lield,  that  an  estate  which  descended  to 
them  after  the  time  specified  was  forfeited. 
DnaKnand'9  case,  Fost  88. 

30.  An  attainder  destroys  a  oontinffent  re- 
mainder.   Harpool  t.  Kent^  3  Keb.  500.  pi.  46. 

21.  It  gives  a  contingent  use  to  the  king, 
iyw  ▼.  Mitford^  3  Keb.  338.  pi.  47. 

22.  The  estate  of  a  person  attainted  for 
treason  is  fiirfeited  to  the  king;  but  in  an  at- 
tainder of  fek>n J,  the  offender's  lands  are  for- 
feited to  the  lords  of  whom  they  are  held. 
T^erfdy  t.  FUetuwodj  10  Mod.  359. 

23.  Lands  of  persons  attainted  of  treason, 
ve  not  Tested  in  the  kinff  by  the  common  law 
Itefore  oflke  fixmd.  Ni^eU  y.  Nichols^  Plow. 
486. 

24.  By  attainder  the  king  was  held  to  be 
■eoed  of  a  remainder  without  office,  where  the 
fine  of  tenant  in  tail  was  at  common  law,  and 
sot  under  the  statute.  Stevens  ▼.  Bretheridge^ 
1  Keb,  323.  pL  48. 

25.  Though  by  the  33  H.  8.  c.  20.  the  lands 
of  attainted  traitors  become  at  once  vested  in 
the  crovn,  yet  by  the  attainder  of  a  disseizee, 
the  kin^  has  oojy  a  right,  and  shall  not  be  in 
possesnon  withoot  a  set. /a.  or  seizure.  Dow- 
tie's  case,  3  Ol  9  b. 

26.  If  there  be  an  attainder,  and  an  office 
^oond  that  the  person  attainted  was  seized  in 
fee,  though  this  be  &lse,  he  that  had  right  can- 
iK)t  enter  upon  the  king,  or  upon  his  patentee. 
OOssd  T  Fuker,  Orl.  Bridg.  218. 

27.  An  attainder  of  treason  creates  no  for- 
fetoie  of  lands  in  autre  droits  or  a  trust  estate 
ia  a  freehold.  Jenk.  Cent  238,  case  16.  Rex 
▼•  Bxeeutor  of  Sir  T,  Daccombe^  Cro.  Jac.  512. 

28L  The  kmg  by  the  attainder  shall  have  the 
■uoe  estate  in  law  as  the  party  had  in  equity, 
tod  DO  more;  and  therefore,  if  a  trust  be  to  A 
ibr  life,  the  remainder  to  B,  and  B  is  attainted, 
the  king  shall  haTC  only  the  remainder  and 
not  the  possession;  for  ihe  statute  of  attainder 
iike  the  statute  of  uses,  executes  trusts.  Whaley 
T.  in4iersoR,  T.  Raym.  122. 

29.  The  &ther  by  attainder  does  not  forfeit 
a  mortgage  redeemed  by  the  son,  for  the  son 
baa  it  as  a  purchaser.  Whaley  v.  ilnJerfoa, 
T.  Raym.  122. 

30.  Lands  shall  not  escheat  for  felony,  nor 
the  irifi's  dower  be  lost,  nor  the  blood  be  cor- 
rnpted,  without  an  attainder  in  ftct.  HaUe  t. 
P«(i(,Pbw.260,261. 

31.  Rights  of  action  to  land  are  not  forfeited 
by  attainder  for  treason  by  the  general  words 
of  the  33  Hen.  8.  c.  20.,  neither  do  they  es- 
dieat    ikrfttwq/'TfincAesfer'scase,  3Co.l. 

33.  Where  an  act  is  made  to  attaint  one  of 
treason,  and  that  he  shall  forfeit  aU  his  lands, 


it  b  unnecessary  to  put  in  a  saving  of  the  rights 
of  strangers.    Nienah  v.  NiehoU,  Flow.  4io7. 

33.  Husband  and  wife,  tenants  in  special 
tail,  had  issue  a  son;  the  husband  was  attaint- 
ed of  treason  and  died,  but  the  wife  still  conti- 
nued in  possession  as  tenant  in  special  tail; 
afterwards,  the  son  was  restored  by  act  of  par- 
liament, and  made  inheritable  to  his  father, 
eaving  to  the  king  all  the  advantages  he  mwht 
have  by  the  attainder;  the  father  was  held  to 
have  had  no  estate  forfeitable,  for  that  the 
estate  survived  to  the  wife;  and  that,  afler  her 
death,  the  son  was  inheritable  to  the  estate- 
tail;  and  that  if  the  wtfo  had  suffered  a  com- 
mon recovery,  the  king  would  have  been 
bound.    Arum.  1  Leon.  157. 

34.  Cases  of  attainder  are  to  be  distinguish- 
ed from  other  disabilities.  CoUingwood  v. 
Pace,  OrL  Bridg.  453. 

*35.  Attainder  does  not  make  a[  *190  ] 
see  void  without  deprivation.  Xnon. 
Jenk.  Cent  207. 210. 

36.  Persons  attainted  for**  treason  have  a 
capacity  left  them  of  taking  lands  by  purchase, 
though  not  for  their  own  benefit,  but  that  of 
the  crown.  HamiUon  v.  Fleetwood,  10  Mod. 
122.  359. 

37.  Yet  if  one  that  is  attainted  suffer  a  com- 
mon recovery  before  office  found,  the  recovery 
ismd.    10  Mod.  124. 

38.  An  attainder  makes  a  roan  incapable  of 
suing,  but  not  of  being  sued.  Jenk.  Cent  209. 
pi.  43.  2  And.  38.  Moore,  753.  Bisse  v. 
Hareourt,  Carth.  137.  1  Salk.  177.  S.  C.  Cont. 
1  Leon.  326.  330. 

39.  Therefore  a  person  attainted  of  folony 
cannot  plead  his  attainder  in  bar  to  a  personal 
action;  for  he  is  equally  liable  to  answer  civil- 
ly  as  if  he  was  not  attainted.  Banyster  v. 
Trussel,  Cro.  Eliz.  516. 

40.  One  attainted  of  treason  cannot  be 
charged  in  execution,  without  leave  of  the 
court  or  a  judge  at  chambers.  Ramsey  v. 
Macdonald,  Fost  61.    1  Bla.  Rep.  36.  S.  C. 

41.  But  the  sheriff  can  elect  whether  he  will 
serve  process  of  execution  upon  one  attainted 
of  felony;  but  if  he  do,  and  the  folony  be  par- 
doned, the  execution  will  be  good.  ^non. 
Moore,  178.  pi.  317.  lb.  276. 

42.  One  attainted  of  felony  within  clergy 
may  be  tried  and  attainted  for  felony  without 
clergy  afterwards  committed.  Banester  v. 
Trussel,  2  And.  38.  46. 

III.  Of  avoiding  and  reversing  an  at- 
tainder. 

1.  By  descent  of  the  crown  upon  a  person 
attainted,  the  attainder  is  ipgo  facto  void. 
WiUion  V  Berkley,  Flow.  238. 

2.  Error  can  be  brought  either  by  the  heir 
or  executor.  King  v.  AyUff,  1  Salk.  295. 
Marches  case,  1  Leon.  325.  2  Saund.  46  6. 

3.  The  next  of  kin  is  sufficiently  heir  to  an 
attainted  person  to  enable  him  to  bring  error 
to  reverse  the  attainder.  Armstrong's  case. 
Comb.  298. 

4.  If  a  father  bring  a  writ  of  error  to  reverse 


13U 


ATTORNEY. 


the  attainder  of  his  ion,  and  a  nile  ibr  its  re- 
▼enal  be  obtained,  on  the  confeasion  of  the 
attorney-geueral,  the  coart,  though  in  the 
reign  of  a  subieqnent  king,  will  order  the  re. 
cord  of  the  reversal  to  be  made  up  after  th6 
death  of  the  parties,  on  producing  the  writ, 
and  the  confession  of  error  thereon.  Lord 
MohufC%  case,  6  Mod.  59. 

5.  A  writ  of  error  is  not  grantable  tx  debiio 
jttwtiiiaj  in  case  of  treason.  2  Saond.  Rep.  101. 

6.  But  a  person  afiected  bjr  an  attainder 
which  is  void,  may  falsify  it  by  plea,  without 
resorting  to  a  writ  of  error.  Earl  fk  Leieet' 
ier  ▼.  Heydon,  Plow.  390.    1  BulsL  105. 

7.  Error  cannot  be  allowed  but  in  person. 
Rex  ▼.  Morley,  3  Keb.  39.  pi.  52. 

8.  An  attainder  was  reversed;  because  the 
indictment  did  not  conclude  contra  UgeantMt 
ttia  debitum.    Rex  v.  TW&er,  Comb.  257. 

9.  So,  an  attainder  was  reversed  for  being 
outlawed  without  an  addition  of  name  or  dig- 
nity. Lord  Dover^i  case,  Comb.  189.  See 
also  lb.  144.  70. 

10.  Where  a  commission  of  oyer  and  ter- 
miner directed  certain  persons  to  proceed  upon 
an  indictment  against  Sir  R.  D.  for  high  trea- 
son taken  before  fifleen  other  commissioners, 
f  whereas  in  fact  the  indictment  was  only  be- 
fore eight  of  them,)  it  was  held  that  the  attain, 
der  and  proceedings  against  Sir  R  D.,  which 
had  taken  place  before  the  latter  oommis- 
sioners,  were  ioso/a<;<o  void.  EoflofLetces^ 
ier  V.  Heydon^rXoyir,  390. 

IV.  CONSKQUENCK    OF    THK    ATTAINDER     BEING 
AVOmED  OR  REVERSED. 

1.  A  person  restored  after  an  attainder  for 
high  treason,  shall  have  the  same  equitable  in- 
terest in  ever^  part  of  his  estate  as  he  had  be- 
fore the  attamder.  Clamickard  v.  Bourk^  1 
Com.  237. 

2.  Restoring  the  blood  of  an  attainted  person 
does  not  restore  his  lands.  Jenk.  Cent  387, 
case  21. 

3.  The  law  &vours  acts  of  restitution  of 
blood  more  than  it  does  acts  of  naturalization. 
Orl.  Bridg.  453. 

4.  Upon  reversal  of  tlie  attainder  there  is  no 

restitution  of  the  money  which 
[  *131  ]  *the  king  received  by  virtue  of  such 

attainder.  77^Bafiilrer*s  case,  5  Mod. 
49.  61. 

5.  On  reversal  of  attainder  of  treason,  the 
terre-tenants  should  be  served  with  s<;tr«  fa. 
ciat'B^    DUlon  v.  WaUott,  12  Mod.  3l2. 

6.  On  attainder  by  outlawry,  there  must  on 
reversal  be  oeire  facia»*»  in  all  the  counties 
where  lands  are  supposed  to  be.  Rex  v.  JMbr- 
ley,  3  Keb.  29.  pi.  52. 

V.  Pleading  an  attainder. 

In  pleading  an  attainder  of  treason  which 
is  confirmed  by  special  act  of  parliament,  en- 
acting,  that  the  forfeited  lands  shall  be  vested 
in  the  crown  without  office  fbund,  it  is  not 
necessary  to  allege  a  seisin  in  the  king.  Stone 
V.  Neioman,  Cro.  Car.  460. 

[See  aUo  ante,  tit  Abatement,  div.  (c)  p.  2. 


ATTAINT. 

1.  An  attaint  was  the  remedy  formerly  i 

use,  where  a  jury  fbund  either  against  ooob- 
men  or  statute  law,  or  any  sort  of  nlse  veniict. 
Needier  v.  Bp.  of  WineheMter,  Hob.  327. 

2.  It  laid  only  in  civU,  not  in  criminsJ 
causes.    BuBkneW$  case,  Vaufh.  145, 146u 

3.  Jurors  were  held  not  to  be  fin&Ue  far  m, 
false  verdict ;  but  an  attaint  onlv  lay  a^minst. 
them.    &  C.  Vaugh.  145. 

4.  It  lay  where  the  damages  given  were 
excessive,  but  not  where  they  were  too  amall. 
F.  N.  B.  105. 107.  L. 

5.  The  writ  of  attaint,  when  in  use,  wms  a. 
rigorous,  and,  in  many  cases,  an  ineffectual 
remedy.  It  has  now  become  entirely  obso- 
lete ;  having  been  superseded  by  the  practioe 
of  granting  a  new  trial,  where  the  verdict  is 
wrong  or  unsatisfiietory.  See  Bright  ▼.  Ey- 
rum,  1  Burr.  393. 

ATTORNEY. 
I.  When  there  mat  be  an  attormet, 

p.  132. 

II.  Or  THE  ADmaBION  pP  AM  ATT0K2CBT, 

p.  132. 

III.  Of  his  re-admission,  p  132. 

IV.  Respecting  tiie  practice  op  an  at- 

tornet,  p.  132. 
V.  Of  ms  retainer,  and  WAmaAMT  to 

APPEAR,  p.  133. 

VI.  Undertaeing  to  appear,  pw  133. 
VII.  The  duty  of  an  attorney  in  thb 

PERVORMANCE  OF  BIS  CUENT^S  KTSI- 
NESS,  p.  134. 

VIII.  Changing  the  attornet,  p,  134. 
IX.  His  privilboes,  p.  134 
X.  Waiver  of  priviuege,  p.  135. 
XI.  His  UEN  for  his  costs,  pw  135. 
XII.  Deuvert  of  his  bill  of  costs,  p. 
136. 

XIII.  Taxation  of  the  box,  p.  136. 

XIV.  Action  to  recover  his  pees,  Ac,  p. 

137. 
XV.  What  may  be  pleaded  to  such  ac:- 
TION,  p.  137. 
XVI.  Summary  power  of  the  oocrt  otkr 

AN  ATTORNEY,  p.  138. 

XVII.  Strieimo  mM  off  the  roll,  p.  138. 

XVIII.  LUBIUTY  OF  THE   ATTORNET   TO   HIS 
CLIENT,  p.  138. 

XIX.  His  uabiuty  to  costs,  p.  138. 
XX.  Other  liabilities,  p.  139. 
XXI.  Proceedings    against   an    attor- 
ney;— 

(a)  Reopeeting  an  arreal,  p.  139. 

(b)  FUtng  a  biU  againot  Asa^  p.  14a 

(c)  Venue,  p.  140. 

(d)  Deelarstion,  p.  140. 

(e)  Plea,  p.  140. 

(f )  Evidence,  p.  140. 

*I.  When  there  may  be  an  attqr.  [  *132  ] 

NET. 

].  At  common  law  no  attorney  could  be 
made  in  any  action,  until  Edward  the  first 
gave  leave  to  his  subjects  to  appoint  them,  and 


ATTORNEY. 


132 


ordered  the  jodgw  to  admit  them.    Page  r, 
Tklse^^  Mod. 83.    Beeeher'9  case,  6  Co.  5& 

2.  A  copyholder  may  make  a  surrender  in 
ooart  bj  attorney.  Parker  t.  Keek^  1  Com. 
85. 

3.  An  idiot  defendant  cannot  appeur  by  at- 
torney, bat  only  in  person ;  as  plaintiff,  he 
may  appear  in  person,  or  by  his  friend ;  but  a 
looaiic  moat  appear  by  attorney,  and,  if  under 
age,  by  g^nardian.  Z>eiuits  t.  Dennis,  2  &und. 
ASy  336.     lb.  332  a.  n.  (4.) 

4.  An  inftnt  cannot  appear  by  attorney ; 
and  if  one  of  three  defendants  be  an  infiinl, 
and  all  appear  by  attorney,  it  is  error.  Cane 
t.  BowUy  Comb.  100.  W.  Jo.  432.  1  Salk.  204. 
Garth.  117.  1  Show.  13.  2  Leon.  189.  Cro 
£L  569.  Cra  Jac.  2.  4.  2  Saund.  212.  dtc* 
Moore,  460. 

5.  Where  there  are  two  executors,  and  one 
mder  age,  they  may  sue,  but  cannot  be  sued 
by  attorney.  i^rescoAoUi  v.  JTynofton,  2  Stra. 
784.  F^mriai  r.  IVemaine,  2  Saund.  212.  1 
8uL449.&a 

6i.  Though  a  feme  covert  cannot  appoint  an 
attorney,  yet  baion  and  feme  may  sue  jointly 
by  attorney,  fer  the  baron  makes  an  attorney 
&f  than  both.  Faxwiat  t.  TVniuitaf ,  2  Saund. 
213.    Humpkrefs  t.  Vaughan,  1  Show.  13. 

7.  Where  a  person  could  get  no  attorney  to 
appear  fer  lum,  the  court  appointed  one.  Tre- 
Mitioa^t  case,  12  Mod.  583. 

S.  An  attorney  cannot  appear  on  the  part 
of  the  marshal  of  the  king*8  bench,  on  an  at- 
tachment of  priviiege.    ^aoR.  6  Mod.  16. 

9.  Ad  attorney  cannot  appear  fer  the  tenant 
in  poTSiion  by  order  of  the  landlord.  Doe, 
dem.  Cm&«,  t. Roe,  1  Barnes,  33. 

10.  A  plea  to  the  iurisdiction  cannot  be 
pkaded  by  attorney.  2  Saund.  209  h, 

IL  Or  THE  ADMISaiON  OF  AN  ATTORNKT. 

1.  An  in&nt  cannot  be  an  attorney.  March, 
93.pL154. 

2.  Nor  the  turnkey  to  a  prison.  Fraxer*8 
ca«,l  Burr.  291. 

1  A  derk  to  ascrirener,  though  also  an  at- 
torney, cannot  be  admitted,  if  the  master  act- 
ed as  a  scrivener  only,  ilnon.  1  Barnes,  33, 
34. 

4.  An  attorney  of  the  K.  B.  cannot  be  ad- 
mitted of  a  F.  without  a  new  stamp.  AUen^e 
ctM,  1  Bkmes,  30. 

5.  An  attomer  at  common  law,  is  an  attor- 
Bey  in  every  inrerior  court,  and  therefere  can- 
not be  refused.  Darey^e  case,  March,  141.  pi. 
2R 

6.  Unless  there  is  a  custom  to  allow  only  a 
certain  number  of  attomies.  OUmanw,  Wright^ 
1  Vent  11. 

7.  A  mamdamua  lies  to  swear  in  a  man  an 
attorney  to  an  inferior  court.  King  ▼.  Tke 
Skgnfef  York,  2  Show.  154. 

IIL  Or  ms  acADiiisstoir. 
!•  An  attorney  who  has  been,  at  hia  own 
iutanoe,  struck  off  the  roll,  ma^  be  restored 
to  his  privilege  on  motion.    Moody*9  case,  2 
Buses,  33.    Ceitf.  itnen.  12  Mod.  247. 
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S.  A  ifMndamif  f  lies  to  restore  a  person  to 
the  office  of  attorney  to  an  inferior  court. 
White'e  case,  6  Mod.  18. 

IV.  RcsracnNQ  thx  paAcncK  or  an  at- 

TOaNKT. 

1.  The  statute  12  G.  2.  e.  13.  which  pro. 
hibits  an  attorney  ta  prwoa  acting  as  an  at. 
torney,  ofilv  extends  to  the  attorney  fer  the 
pUniO^,  Lmgmore  v.  Rogere,  WiUes,  288. 
Longman  t.  Rogere,  2  Barnes,  201. 

2.  An  attorney,  a  prisoner,  commencing  an 
action  on  a  bail  bond,  assigned  after  his  im- 
prisonment in  an  action  begun  befere  it,  is  not 
within  the  st  12  G.  2.  c.  13.  it  being  a  contin- 
uance of  the  fermer  suit,  dec.  Wheikam  v. 
Needham,  2  Barnes,  40. 

3.  An  attorney,  sworn  and  admitted  into 
any  of  the  superior  courts,  may  practice  in  any 
inferior  courts,  unless  such  courts  be  restrain- 
ed h^  charter  or  prescription  to  a  oertein  num- 
ber, in  exclusion  of  others.  Hagting*e  ease,  1 
Mod.  23.  2  Keb.  477.  pi.  10.  GiUman  v. 
Wright,  1  Sid.  410. 

4.  And  if  he  be  refhsed  there,  he  can  have 
an  action  on  the  case.  Haating^e  case,  1  Sid. 
410.  * 

5.  By  1  Hen.  5.  c.  4  an  under-sheriff  shall 
not  act  as  an  attorney  in  the  king's 
*courte  during  the  time  he  is  in  of-  [  *133  ] 
fice,  on  pain  of  being  struck  off  the 

roll.    Anon.  6  Mod.  192. 

6.  If  an  attorney,  after  beinff  struck  off  the 
roll,  carry  on  proceedings  in  nis  own  name, 
the  court  will  set  the  proceedings  aside  with 
costs.    Joneo  v.  Hayman,  2  Barnes,  39. 

V.  Or  ms  RETAiNEa,  and  warrant  to  apfkar. 

1.  A  parol  appointment  of  an  attorney  is 
sufficient  Vincent  v.  Bodurdo,  2  Keb.  199. 
Sty.  348. 

2.  And  this  even  in  the  case  of  a  corpora- 
tion.   Mayor  of  Tketford'a  case,  1  Salk.  192. 

3.  His  authority  continues  till  execution  is 
issued.    Lawrence  v.  Harrieon,  Sty.  426. 

4.  But  the  warrant  does  not  continue  in 
ferce  after  error  brought  Pareona  v.  &tU,  2 
Ld.  Raym.  895. 

5.  Nor  to  bring  a  acire  faeiae  upon  a  judg- 
ment; fer  that  IS  a  new  action.  Hutaey  v. 
lVelAy,Say.218.    2  Saund.  71. 

6.  Till  a  warrant  be  filed  or  entered,  it  is 
not  a  matter  of  record;  but  one  may  appoint 
an  attorney  in  court  upon  record,  /'arson  v. 
GUI,  1  Salk.  88. 

7.  The  attomies  of  K.  B.  and  C.  P.  are  of 
record.    Uadaon  v.  Hancock,  1  Ro.  3. 

8.  If  a  person  who  is  arrested  give  an  attor- 
ney a  warrant  to  appear  fer  him,  and  at  the 
same  time  desire  him,  when  occasion  shall  be, 
to  appear  fer  his  bail,  yet  this  will  not  warrant 
him  to  appear  fer  the  bail.  Chivtre,  Sheriff  of 
Wike^  V.  Feiin,  2  Show.  161. 

9.  Want  of  warrant  of  attorney  is  error,  but 
must  be  certified  on  certiorari,  FitzgerM  ▼. 
CXanrieifcard,  Holt  269.  1  Show.  76.  Sed 
vide  Chartere  v.  Cuaaick,  1  Stra.  141 .  8  Mod. 
77.  contra. 
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10.  His  appearance  b  good,  and  he  ia  only 
liable  to  an  action  upon  the  caae,  if  without 
warrant  Anon,  1  Keb.  89.  pi.  65.  Anon,  1 
Salk.86. 

11.  A  jadcrment  will  not  be  set  aide  for  ap- 
pearing without  warrant,  if  the  attorney  be 
responsible;  otherwise,  if  not  Anon,  1  Salk. 
8a    3  Salk.  50. 

12.  In  ail  actions  where  imparlances  have 
been  had,  or  where  judgment  is  given  upon 
tdhU  dieit^  or  non  nun  informatut^  it  is  suffix 
cient  if  the  warrant  of  attorney  be  entered 
when  judgment  is  given.  Morley  v.  MorUy, 
3RO.I86.    2  Ld.  Raym.  1532.    1  Stra.  526. 

13.  An  attorney  has  no  need  to  enter  his 
warrant,  but  it  is  sufficient  to  file  it;  and  that 
is  the  practice.   Cribfon  v.  Mudford^  1  Ro.  408. 

14.  No  advantage  can  be  taken  of  a  variance 
between  the  warrant  of  attorney  and  the  de- 
daration  as  to  the  parties'  names.  1  Saund. 
Rep.  318  n.  [a], 

VI.   UNOKRTAnNG  TO  AFPKAR. 

1.  The  undertaking  of  an  attorney  for  the 
appearance  of  a  defendant  is  good,  because  it 
is  given  to  the  plaintiffs  in  the  action  and  not 
to  the  sheriff;  but  any  agreement  or  bond 
given  to  a  sheriff,  for  the  appearance  of  a  per- 
son  arrested,  must  be  precisely  conformable 
to  the  statute  23  H.  6.  c.  10.  Benskin  v. 
French,  1  Sid.  133.  Cra  £1.  190.  1  T.  R. 
422.  HaU  v.  Carter,  2  M^!304.  Ruahworth 
Y,  Wad€,2Ghow,  95  n, 

2.  An  attorney  is  not  compellable  to  appear 
for  one,  unless  he  takes  his  fee,  or  backs  the 
warrant    Anon,  1  Salk.  87.    1  Stra.  114. 

3.  But  where  an  attorney  undertakes  to 
appear,  the  court  will  oblige  him  to  do  it  at  all 
events.  Lorwner  v.  HoUister,  2  Stra.  692. 
Comb.  299.  Frac  C.  K.  B.  36.  WiggY,Rook, 
6  Mod.  86.    Anon,  ib.  42.  S.  P. 

4.  So  he  is  bound  by  his  undertaking  to  ap- 
pear for  an  infant,  Stratton  v.  Burgio^  1  Stra. 
114 

5.  If,  before  a  writ  be  taken  out,  an  attorney 
promise  to  appear  to  it,  and  it  is  afterwards 
taken  out,  and  showed  to  him,  he  ought  to  ap- 
pear.   Anon.  6  Mod.  42. 

6.  An  attorney's  subscribing  a  bill  filed 
against  him,  is  only  an  undertaking  to  appear, 
wnich  he  must  actually  do  in  the  prothonota- 
ry's  remembrance,  and  on  application  the 
court  will  compel  him  to  do  it  Whitchurch 
V.  Worihington,  Ca.  Prac.  C.  P.  66. 

7.  When  an  attorney  has  once  appeared,  or 
taken  upon  himself  to  appear  for  another,  he 
cannot  withdraw  himself.    Anon,  1  Sid.  31. 

*8.  When  an  attorney  undertakes 
[  *134  ]  to  appear  and  plead  for  the  defend- 
ant, the  court  will  compel  him  to  ap- 
pear, but  a  plea  must  be  demanded  in  writing. 
Holiday  v.  Scott,  Ca.  Prac.  C.  P.  65. 

9.  An  attorney  not  entering  an  appearance 
pursuant  to  his  undertaking  by  an  indorse- 
ment on  the  writ,  incurs  contempt  WiUiomo 
v.  Vaaih,  Hardw.  131.  Bun\field  v.  Jomet,  2 
Barnard.  232. 


10.  And  the  court  will  attach  him  i£  he  does 
not  appear,  though  the  undertaking  vrere  not 
in  the  form  prescribed  by  the  statute.  JUiU- 
ward  V.  Clerk,  Cro.  Eliz.  190.    2  Saand.  59  6. 

11.  If  an  attorney  undertake  to  appear  and 
accept  a  declaration  de  bene  etoe,  the  plaintiff, 
on  the  attorney's  refusing  to  appear,  cannot 
sign  judgment  for  want  of  a  plea.  Wigg  t. 
Rook,  6  Mod.  86. 

VII.  The  doty  of  an  ATToaNcr  in  tbm  raa- 
FoaaiANCB  OF  HIS  cuknt's  business. 

1.  An  attorney  cannot  act  on  both  sides, 
even  with  the  consent  of  the  parties.  Anon. 
7  Mod.  47. 

2.  The  court  committed  an  attorney  to  the 
Fleet,  and  struck  him  off  the  roll,  for  accept- 
ing  a  retainer  on  both  sides.  iSiinoa  Mason** 
case,  1  Freem.  74. 

3.  It  is  the  duty  cf  an  attorney  to  proceed 
in  a  suit  commenced  upon  the  credit  of  a 
client,  although  the  client  neglect  to  bring  him 
money.    Mordeeai  v.  Solomon,  Say.  173. 

4.  Where  the  country  attorney  employs  an 
affent  in  London,  it  is  irregular  to  deliver 
pleas,  &c  in  the  country;  the  proceedings 
should  be  conducted  through  the  medium  of 
the  town  agent  EUtooodY,EUwood,lBosneB, 
225.  Haselfoot  v.  Duke^  Id,  180.  Pr.  Reg. 
C.  P.  280, 281. 

5.  If  an  attorney  promise  to  accept  a  decla- 
ration, he  will  be  obliged  to  do  it  KiUey  v. 
Weyberg,  12  Mod.  251. 

6.  An  attorney  is  not  obli^d  to  pay  for  the 
plea,  in  a  cause  wherein  he  is  plaintin.  Awm. 
Say.  77. 

7.  After  judgment,  the  attorney  on  record 
may  receive  and  acknowledge  satisfaction, 
ilnon.  12  Mod.  440. 

8.  The  plaintiff's  attorney  must  carry  in  the 
roll.  Whiter,  q.  t,  v.  Oroombridge,  C.  T. 
Hardw.  103. 

9.  An  attorney  cannot  enter  a  retraxit. 
Lamb  v.  WtUianu,  6  Mod.  82.  1  Ro.  366. 
S.P. 

10.  But  he  may  plead  a  false  plea  which 
will  bind  the  client,  though  he  thereby  preju- 
dice him.    Payne  v.  Chute,  1  Ro.  366. 

1 1.  And  he  may  enter  a  remittat  damna. 
Lamb  v.  WiUiamt,  1  Salk.  89. 

12.  Where  money  is  directed  to  be  paid  un- 
der a  rule  of  court,  it  seems  the  attorney  has 
no  power  to  receive  it,  without  an  express  au- 
thority from  his  client  for  that  purpose.  Bet 
v.  Savage,  1  Barnard.  147. 

13.  His  consent  to  accept  an  issue,  Slc  after 
judgment  signed,  binds  the  client,  though 
contrary  to  his  express  order.  Latuch  v.  Pa- 
oherente,  1  Salk.  86. 

14.  His  appearance  is  binding  to  the  client 
Anon,  Holt  77. 

VIII.  Changuiq  thv  attoknkt. 

1.  An  attorney  cannot  be  changed  without 
leave  of  the  oourt  Anon,  7  Mod.  50.  Holt. 
77.    Say.  21. 

2.  And  if  he  is,  he  may  still  be  considered 
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br  the  oilier  nde  aa  the  sctinff  attorney. 
PmmZ  T.  Little,  1  W.  Bla.  Rep.  8. 

^  No  otber  can  intermeddle  without  his 
consent  or  death.     Anon.  2  Row  456. 

4.  When  the,  attorney  is  changed,  the  re- 
cord ought  to  mention  it  was  done  by  leave  of 
theoourt.    Amm,  12  Mod.  440.    Say.  218. 

5.  Bbt  a  new  attorney  may,  without  leave 
of  the  ooort,  sue  oot  a  scire  fadat  upon  a  jndg. 
ment  ibtsaey  y.  Wdby,  Say.  2ia  2  Saond. 
71. 

&  Or  a  writ  of  error.  2  Saond.  lOl  /. 
Bgtektior  ▼.  JBUsc,  7  T.  R.  337. 

7.  An  attorney  cannot  be  changed  till  his 
«sla   are    paid.      Langdy  v.   iSSiptobm,    1 

09» 


1.  Attomies  liaTve  in  £eneral  the  same  pri- 
vSege  with  clerks  of  Uie  court  or  counsel. 
flw»  V.  WosUey,  1  Vent  1  Hdt.  7a 

2.  A  writ  of  privilege  to  excuse  an  attorney 
froBi  serving  in  the  trained  bands  of  the  city 

was  formerly  allowed,  because*  the 
I  *135  ]  service  was  personal  Heatan's  case, 

2  Barnes,  33.    1  Vent  16, 29.    Rex 
T.  fsenden,  7  Mod.  383. 

^  ftit,  as  soch  service  may  now  be  com- 
muted,  an  attorney  is  not  exempted.  Mayor 
^NormdiY.  Bun,  7  Mod.  385  n.  2  Stra. 
1143.  eeat.  ' 

4.  An  attorney  cannot  be  chosen  constable. 
Psorda^e's  case,!  Mod.  22.  1  Sid.  431.  1 
Vent.  16. 29. 

5.  He  is  also  privileged  from  serving  as 
reeve  or  any  parish  offices.  Steven*»  case,  T. 
Haym.  180.    Rou*e'»  case,  Cro.  Car.  389. 

&  Or  as  bailiff  to  a  corporation.  Richmond' » 
^»^  1  Barnes,  29. 

7.  Attomies  and  clerks  of  courts  are  not  to 
^  pressed  lor  soldiers.  VendbWe  case,  Cro. 
Car.  11.    T.Raym.l80. 

6.  An  attorney  cannot  be  examined  as  a 
^itneai  concerning  his  client's  business.  Lord 
^  sad  SemVe  case,  10  Mod.  41.  Holt,  76. 
^  T.  Waikinmm,  2  Stra.  1122. 

,  9*  Bsthe  may  be  examined  concerning  the 
^une  of  the  execution  of  a  deed,  or  an  erasure 
^  &  deed  or  will,  being  such  as  he  might 
^'OOM  to  the  knowledge  of,  without  his  cli. 
^*>  inJbrmation.  Lord  Saye  and  SeaVt 
«^  10  Mod.  41.  Cast  v.  Pickenng,  1  Vent 
197.  ^ 

,  10.  An  attorney  shall  have  privilege  in  sn- 
^E  a  member  of  the  university.  JoUiffe  v. 
^^nfrim,  1  Ld.  Raym.  342. 

11.  And  where  an  attorney  of  one  court 
>Dei  aa  attorney  of  another  court,  the  plain- 
tiff  may  proceed  in  his  own  court  Launder 
V.  CeeLyti,  2  Barnes,  35.  1  Bio.  Rep.  19. 
S.P. 

12.  AU  officers,  clerks,  attomies  of  the 
Common  Pleas,  and  their  menial  servants, 
diaO  liave  their  writ  of  privilege.  Bu$heW» 
CMc,Vaugh.  155. 

13.  Privilege  was  demanded  in  court  by  a 
(tmool  excheqner  for  a  derk  of  an  attorney 


of  that  court  and  allowed.   l%gtfisonv.  Urn* 
/rmi/e,Ca.Pr.C.  P.47. 

14.  An  attorney  shall  have  his  privilege  in 
debt  qui  tarn  against  him,  but  not  in  an  infor- 
mation qui  tarn,  dtc;  for  debt  qui  tarn,  Slc  is 
merely  the  suit  of  the  party.  Baker  v.  Dun- 
comb.  Skin.  549.  3  Lev.  398.  Comb.  319. 
Holt  590. 

15.  He  does  not  lose  his  privilege  by  being 
made  a  peer.    Sitone's  case,  1  Vent  29. 

16.  Being  in  custody  of  the  marshal  on  bail 
filed,  does  not  hinder  an  attomey  of  his  privi* 
lege,  unless  he  be  in  actual  custody.  Stone  v. 
Bodiner,  12  Mod.  112, 113.  WindmiU  v.  Cut- 
ting, 1  Stra.  191.  Wilbraham  v.  Lstmdt,  12 
Mod.  535,  53& 

17.  A  writ  of  privilege  does  not  lie  to  tho 
court  of  conscience.  Silk  v.  Bennett,  Prac. 
Ca.  K.  B.  37.  3  Burr.  1583.  S.  C. 

18.  An  attorney  defendant  has  no  privilege 
as  executor.  Newton  v.  Rowland,  1  Ld.  Raym. 
533.  1  Salk.  2.  12  Mod.  316.  S.  C. 

X.   WaIVXK  or  PRIVIUEGI. 

1.  If  an  attorney  sues  by  original  or  a 
common  eaoiae,  he  entirely  waives  his  privi- 
lege. Poution  V.  Ooddari,  1  Com.  143.  2 
Stra.  837.  Wetland  v.  Prument,  Prac.  Reg. 
C.  P.  419.  1  B.  &  P.  629.  S.  P.  See  also  1 
Barnard,  182. 

2.  And  therefore  he  ought  to  declare  as  any 
other  person,  and  not  upon  his  privilege.  Sea- 
man V.  Dee,  2  Ley.  39.  1  Vent  19& 

3.  An  attomey  arrested  in  the  execution  of 
his  office,  by  giving  security  for  the  debt, 
waives  his  privilege.  Morley  v.  Oruh,  Ca. 
Prac.  C.  P.  104. 

4  But  merely  o6totnin^  time  to  put  in  bail 
is  not  a  waiver.  Unwyn  v.  Robinson,  Barnes, 
63. 

5.  An  attomey  being  arrested  was  bailed; 
and  another  action  being  brought  aguinst  him 
in  the  same  court  he  pleaded  his  privilege;  it 
was  held,  that  putting  in  bail  to  the  first  ac- 
tion did  not  discharge  his  privilege.  Bands 
V.  Bodinner,  Carth.  377.  1  Ld.  Raym.  90. 
S.C. 

XI.  His  lixn  for  his  coen. 

1.  An  attorney  may  refuse  to  deliver  up  pa- 
pers, &c  till  his  fees  are  paid,  ilnon.  Ck>mb. 
43.337.    12  Mod.  516.  554 

2.  He  may  retain  monies,  belonging  to 
an  executor  as  such,  fi>r  business  done  for 
the  testator.  Bishop  v.  Hoggins,  1  Barnes, 
31. 

3.  So,  where  an  attorney  employed  a  clerk 
in  court  in  some  crown  causes,  and  died,  it 
was  held,  the  clerk  in  court  had  a  lien  on  the 
money  in  the  hands  of  the  clients, 

for  his  bill :  and  a  rule  was  *grant-  [  *136  ] 
ed  for  the  clients  to  pay  the  bill. 
Waldron's  case,  2  Stra.  1126. 

4.  Where  writings  come  to  his  hands  as 
an  attorney,  and  he  has  no  right  to  retain 
them,  the  court  will  on  motion  make  a  rule 
to  redeliver  them ;  but  where  they  oome  to 
his  hands  in  any  other  manner  than  as  attor- 
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ney,  the  put/  miut  retort  to  hie  action.  Gor- 
ing ▼.  BwAcp,  4  Salk.  87.    lStr.547. 

5.  An  attorney  is  bound  (upon  the  pay- 
ment of  what  ia  due  from  a  client)  to  redeli- 
ver a  deed  to  the  client  Ru$tfV»  case.  Say. 
L25. 

6.  And  an  attachment  may  be  obtained 
against  him,  if  he  refuse  to  redeliver  them  on 
demand.  Strong  y.  How,  I  Sin.  GSil.  8  Mod. 
339.  S.  C.  Say.  125.    1  Kcny.  129. 

7.  But  not  toWunU  a  demand.  Barton  t. 
Aiynes,  1  Barnes,  18. 

XII.  DEUYKaT  OF  HIS  BILL  OF  COSTS. 

1.  An  attorney  must  deliver  his  bill  signed, 
a  month  before  the  commencement  of  the  ac- 
tion ;  after  which,  the  items  of  the  bill  can- 
not.be  examined  into  on  an  inquiry,  or  at 
nin  priua.  Clarke  v.  Godfrey,  1  Stra.  633.  1 
Salk.  86.  n. 

2.  Proceedings  by  an  attorney  will  be  staid 
till  the  bill  is  delivered.  Clarkt  v.  Stone,  1 
Barnes,  2a  96. 166.  Contra,  Harper  v.  Leach, 
1  narnes,96. 

3.  £ven  before  the  st  2  6.  2,  an  attorney 
oould  not  bring  an  action  for  fees,  unless  a 
bill  was  delivered  before  the  trial,  accord- 
ing  to  the  sUtute  3.  Jac  1.  Clarke  v.  God- 
frey, Ca.  Prac  C.  P.  27. 

4.  The  St.  1  Jac.  1.  c  7,  for  an  attorney  to 
deliver  his  bill,  dtc.  do^  not  extend  to  infe- 
rior  courts,  but  onlv  to  the  courts  at  West- 
minster.  Briekwoody,  Fanahato,  1  Show.  96. 

1  Salk.  86. 

5.  The  administrator  of  an  attorney  may 
commence  a  suit  without  delivering  a  bill  ac- 
cording to  the  statute.  Gr^lUh  v.  Squire,  Ca. 
Prac  C.  P.  58. 

XIII.  Taxation  of  the  biu* 

1.  An  attorney  of  B.  R.  sued  for  foes  in  the 
■herifTs  court;  he  was  compelled  to  refor 
them  to  a  master,  being  under  the  power  of 
the  court    Beal'e  case,  12  Mod.  251,  252. 

2.  So  the  court  of  K.  B.  referred  a  bill  for 
taxation,  though  all  the  business  had  been 
done  in  another  court ;  but  the  rule  was  for- 
merly otherwise.  Ei>an$  v.  Beirt,  2  Barnard, 
182.     Gregg's  case,  1  Salk.  89. 

3.  An  attorney's  bill  cannot  be  taxed,  after 
an  action  brought  and  writ  of  inquiry  execut- 
ed.    Clarke  v.  Tayler,  Ca.  Prac  C.  P.  lia 

4.  A  bill  not  signed  is  not  liable  to  be  taxed. 
EUiumy,  Kirby,  Ca.  PracC.  P.  60. 

5.  Nor,  after  a  bond  given.  Mareh  v.  Carter, 
Ca.  Prac  C.  P.  109. 

6.  The  defendant  may  have  the  plaintiflPs 
attorney's  bill  taxed  as  between  attorney 
and  client  Moorkoun  v.  Burham,  2  Barnes, 
121. 

7.  Attorney's  bill  that  has  been  paid  cannot 
be  taxed  afler  a  considerable  lapse  of  time,  un- 
less  there  is  fraud  charged.     Trim  v.  Slater, 

2  Barnes,  39. 

8.  An  action  was  brought  aeainst  an  at- 
torney for  money  received;  the  attorney 
moved  to  have  his  own  bill  taxed,  and  an  al- 
lowance made  of  what  was  due ;  the  court  re- 


fused to  interfere.  Craddoek  ▼.  Qlen,  12  Mcsd. 

657. 

9.  An  attorney's  bill  for  conveyancing  csin- 
not  be  taxed.    HiUur  v.  JameM,  1  Barnes,  37. 

10.  But  where  two  bills  were  delivered,  cn&e 
for  foes  in  causes,  and  the  other  for  oonveyane- 
ing,  the  court  referred  them  both  to  be  taxe<l. 
Green  v.  Haasel,  Sa)r.  233. 

11.  An  account  will  not  be  ordered  in  equi- 
ty for  an  attorney's  bill  which  had  been  tajEed 
bv  a  prothonotary  of  C.  P.  OfbaldigUm  ▼. 
dross,  1  Com.  612. 

12.  It  was  formerly  a  rule  in  the  Common 
Pleas,  that  after  the  attorney's  death,  the  bill 
could  not  be  taxed  as  against  his  exoctitor  or 
administrator;  but  now  such  bills  are  allowed 
to  be  taxed,  in  conformity  with  the  practice 
in  K.  K  Penoon  v.  Johnaon,  4  Tannt  734 ; 
overruling  Gr^fith  v.  Squire,  Ca.  Prac  C.  P. 
58,  and  Chappie  v.  Chapman,  Barnes,  122. 

13.  The  executrix  of  an  attorney  pm  no 
coets,  though  a  sixth  part  is  taken-  oft  Wettois 
V.  Poo2,  2  Str.  1056. 

14  An  attorney  was  allowed  the  costs  of 
taxing  his  bill,  only  a  ninth  part  bein?  taken 
off.    Hirat  v.  Dixon,  Ca.  Prac  C.  P.  78. 

15.  And  since  the  st  2  G.  2,  the  attorney 
must  pay  the  costs  where  a  sixth  part  is 
taken  off;  where  less  than  a  'sixth 
is  taken  off,  the  court  has  a  discre-  [  *137  ] 
tionary  power  of  making  the  attor- 
ney or  client  pay;  but,  in  the  exercise  of  this 
discretion,  they  have  always  considered  them- 
selves bound  to  look  to  that  statute  as  their 
guide.  Barker  v.  Bp,  of  London,  Barnes,  147. 
Hirat  v.  Dixon,  Ca.  Prac  C.  P.  78. 

XIV.  Action  to  RBCX>vni  ms  rcxs,  Slc 

1.  An  attorney  may  maintain  debt  for  his 
fees.  Jenk.  Cent  332.  27  H.  8.  24.  3  Salk- 
50.    Contra,  Vaugh.  99.    Cra  Car.  193. 

2.  Assumpsit  also  lies  by  an  attorney  for 
fees,  though  it  be  not  said  in  what  court  Anon. 
Comb.  337.    W.  Jc  208.  Cro.  El.  760. 

3.  So,  by  an  attorney  of  one  coort  for  so- 
liciting  a  cause  in  another  court  March,  78. 
pi.  123. 

4.  But  an  attorney  cannot  sue  in  an  inferi- 
or court  for  oosts  of  business  done  in  K.  B. 
MiUyard*a  case,  1  Mod.  lia 

5.  An  attorney  may  bring  either  debt  or  as- 
sumpsit for  his  fees  agamst  the  agent  by 
whom  he  was  retained.  Bradford  v.  Wooa- 
houae,  Cro.  Jac.  520. 

6.  If  one  man  retains  an  attorney  for  an- 
other,  and  promises  to  pay  him,  an  indeiniatua 
aaaumpait  on  this  express  promise  lies  against 
the  person  making  it  Ambroae  v.  mat,  2 
Show.  421.  Skin.  217.  Sanda  v.  TremHan, 
Cro.  Car.  107. 

7.  Where  he  is  plaintiff  or  defendant  as 
executor  or  administrator,  he  has  no  privilege, 
but  the  suit  must  proceed  as  if  it  were  by  or 
against  the  testator  or  intestate  Gage*a  case. 
Hob.  177.  Holt  46. 

8.  An  attachment  of  privilege  is  in  the  na- 
ture pf  a  latitat,  and  not  as  an  original,  apd 
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there  dkonild  be  fifteen  dmyt  between  the  teste 
and  retom  of  it  Rudd  v.  Berkenheadf  1  Show. 
367.  fisyiMirtf  ▼.  Demumm^  Prac.  RegXXV.  438. 

9.  An  attorney  cannot  sne  by  writ  of  pri' 
Tilege  when  he  miea  jointly  with  another. 
JPme  and  ff^e  ▼.  iSote,  2  Ld.  Raym.  139a 

10.  Nor  when  he  miea  as  administrator,  Slc 
Gage'9  case.  Hob.  177. 

11.  Nor  when  he  sues  another  attorney. 
Raiclife  T.  BesU»,2  Stra.  1141.  See  alsopost, 
dh.  (b.)  p.  140.  pi  3. 

li.  An  attorney  when  pbuntiff  has  the 
prinlege  of  laying  his  action  in  Middlesex,  be- 
etase  of  his  attendance  there.  Periam  ▼. 
Camion,  2  Keb.  133.  1  Show.  148.  ilnon.  2 
Vent  47. 

13  And  therefore  the  yenue  cannot  be 
changed  npon  the  common  affidavit  PiUang- 
ton  T.  ibmlin.  Say.  153. 180. 

14.  When  an  attorney  in  hia  declaration  in- 
serts more  counts  than  are  necessary,  the 
eoort  will  order  them  to  be  struck  out  Rich- 
•rdwa  T.  iSsynet,  2  Barnard.  284.  Prac.  Ca. 
K.R37.8.C. 

15.  An  attorney  of  C.  K  sning  by  attach- 
neat  of  privilege,  must  find  pledges  to  prose-' 
eote,  aa  well  as  a  stranger  smng  an  attorney. 
FUiUmaM  t.  Bygat,  2  Dy.HSS.  pL  53. 
XV.  What  mat  bk  fleadeo  to  such  aotion. 

1.  It  is  a  good  plea  to  debt  or  tndeMloliMas- 
mmpttt  by  in  attorney  for  his  fees,  that  the 
plaintiff  &d  not  give  the  defendant  any  bill  of 
charges  acoonting  to  the  statute  3  Jac.  c  7. 
Bnaka  v.  /Krgiic,  T.  Raym.  245.  Garth.  57. 
147.    3SaIk.l9.&a 

2.  The  defendant  cannot  vrago  his  law  for 
•ttorn^'s  fees.  Edgeeamb  v.  Dee,  Vaugh.  99. 

3.  The  atatnte  of  limitations  may  be  plead- 
ed to  an  assumpsit  for  attomey*a  fiies.  Rudd 
^' Berkadkemd,  CntiL  144,  1  Show.  366.  &  C. 
Sly.  373.  . 

4>  If  a  apecial  assumpsit  had  been  brought 
^  tn  attorney  for  work  and  labour,  and  on  an 
'"iiMii  essi^tflasset,  it  was  not  a  good  plea 
00^  the  3  Jac  1.  c  7.  that  a  note  was  not 
^vered  under  his  hand.  Berkenheeui  v.  Fan- 
<^,  1  Salk.86.  3  Salk.  50.  1  Show.  84. 

5.  Under  that  statute,  bills,  though  not 
n^ned,  were  good  evidence  of  the  debt  on  an 
neiaiaZ  eomputoMBent.  Evdf  v.  lAvermort^ 
Akyn,  4  Gwden  r.  PowtU^  Comb.  126. 
Caith.  57.     1  Show.  84.  S.  C.    Dougl.  199  n. 

6.  In  case  for  fees,  a  plea  in  bar  under  the 
3  Jac  1.  c  7.  that  no  biH  was  delivered,  need 
Mt  have  been  averred,  it  being  a  negative 

plea.  This  statute  and  the  2  6  2.  c. 
1  *I38  ]  23.  s.  22.  may  be  given  *in  evidence 

under  the  general  inue.  Millner  v. 
CroiMUt,  1  Show.  33a  1  Salk.  86.  BuHN.P. 
145. 

XVL  SniiuaT  rown  of  thx  courts  oyer  an 

ATTORNXT. 

1.  The  court  will  compel  an  attorney  to  re- 
deliver  writings  left  with  him  to  peruse,though 
tbey  concern  himself  and  his  title.  Tyaek'a 
ctae,  2  Show.  165.    Skin.  1. 8,  C. 


2.  But  the  court  wiU  not  interfere  on  behalf 
of  a  third  person,  if  he  has  delivered  back  the 
papers  to  his  own  client  from  whom  he  re- 
ceived them,  though  they  may  in  fact  belong 
to  another  person.    Ilottm*s  case,  1  Stra.  547. 

3.  The  court  will  compel  an  attorney  to  per- 
form an  agreement  made  a  rule  of  court 
ElvUr,  MtraOo,  7  Mod.  48. 

4  An  attorney,  together  with  the  officer, 
was  committed  to  the  Fleet,  for  makinr  an  ar- 
rest in  Palace-yard  near  the  gate  of  West- 
minister hall,  while  the  court  was  sitting. 
Loi^*s  case,  2  Mod.  181. 

5.  An  attorney  was  committed  for  suing  out 
a  bill  of  Middlesex  against  a  countess.  Anon. 

1  Vent  298.    3  East,  127. 

6.  So  for  directing  a  sheriff  to  return  the 
juror*s  names.    HanwiCa  case,  Moore,  882. 

7.  An  attorney  would  not  bring  in  his  writ 
of  diMtringa$  into  court  on  the  day  appointed 
for  the  trul,  Ate. ;  but  the  roll  being  in  court, 
and  it  appearing  that  there  was  such  a  writ, 
the  attorney  was  committed  for  this  practice. 
Jonn  y.  Earl  of  Balky  4  Mod.  367. 

8.  If  he  prosecute  a  cause  to  be  paid  in  gross 
when  the  debt  is  recovered,  it  b  champerty. 
Box  v.  Bamaby^  Hob.  117. 

9.  If  an  attorney  procure  a  declaration  in 
ejectment  to  be  delivered  to  a  fictitioua  person 
as  tenant  in  possession,  and  by  affidavit  of  ser- 
vice obtein  judgment  against  the  casual  eject- 
or, and  thereby  get  fiuudulent  possession  of 
the  premises,  the  court  will  grant  a  rule  for  an 
attachment  Holderokffe  v.  Saunder,  6  Mod. 
16. 

10.  An  attorney  forejudged  suing  a  writ  in 
his  own  name  is  liable  to  an  attachment  Cow- 
per  y.  &yer,  Ca.  Prac  C.  P.  117. 

11.  But  an  attechment  will  not  be  granted 
against  an  attorney  appearing  without  war- 
rant, for  case  lies.    Anon.  Comb.  2. 

12.  Nor  for  acting  as  an  attorney  without 
being  duly  sworn ;  tor  he  is  liable  to  a  penalty 
of  501.    Hanolow  v.  RoberU,  1  Barnes,  18. 

XVII.  Striking  mu  orr  the  roll. 

1.  The  court  may  proceed  in  a  summary 
way  to  strike  an  attorney  off  the  roll  fbr  mis- 
conduct Anon,  6  Mod.  187.    Boyer  v.  AlUn^ 

2  Barnes,  42. 

2.  And  though  the  party  grieved  do  not  sue, 
yet  the  king  may  proceed  to  strike  the  attorney 
off  the  roll.     TVoy^o  case,  1  Mod.  6. 

3.  If  an  attorney  discontinue  an  action  af^ 
ter  having  pleaded  it  as  depending,  or  assign 
infancy  for  error  when  the  party  u  of  age,  he 
is  liable  to  be  struck  off  the  roll.  ilslon*s  case, 
1  Mod.  41. 

4.  An  attorney  may,  at  his  own  request  be 
struck  off  the  roll  KidwdVa  case,  Ca.  T. 
Hardw.  232. 

XVIII.  LlABIUTT    or  TRX    ATTORNKT    TO  HIS 

CLIRMT. 

1.  An  attorney  is  answerable  to  his  client 
for  exceeding  his  power.  Rex  y.  Addington* 
Say.  259. 

2.  So,  fbr  an  injury  sustained  by  his  neglect 
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or  mitbehavioor,  aad  tins  Vy  rule  of  oonrt 
Rex  T.  Benmel^  Saj.  169.    Id,  51. 172. 

3.  In  Boch  an  action  the  plaintiff  moat  aver 
a  cause  of  action  against  the  original  defisnd- 
ant,  and  prove  it  as  averred.  2  Saund.  150  a. 
n.  [a]. 

4.  An  atlomev  letting  judgment  go  bj  de- 
fault (having  orders  to  plead),  is  not  punish- 
able, if  the  debt  be  just  Bamu^t  case,  1 
Barnes,  32. 

XIX.  OFBISUABILmrTOOOSTfl. 

1.  An  attorney  was  ordered  to  pay  costs  on 
both  sides  for  many  gross  blunders.  White  v. 
Waehingtony  1  Barnes,  302.    2  Barnes,  4. 

2.  If  an  attorney  cannot  produce  his  client 
after  rule  served  K>r  that  purpose,  the  court 
will  order  him  to  pay  costs.    Glynn  v.  JTtr^, 

1  Stra.  402.  Prac.  Ca.  K.  a  37.  S.  C. 
[  *139  ]  *3.  Rule  on  an  attorney,  to  reim- 
burse  the  bail  on  the  bail-bond  their 
debt  and  costs,  which  they  became  liable  to 
by  his  putting  in  bail  in  B.  ft^  was  discharged 
by  C  P. ;  he  not  being  an  attorney  of  &a.t 
court,  not  ever  practising  in  it  Craven  v. 
BiUingsley,  2  Barnes,  41. 

4.  An  attorney,  who  makes  a  nominal  lessee 
in  ejectment,  will  be  answerable  for  coats. 
Anon,  6  Mod.  309. 

5.  If  a  bill  be  filed  against  an  attorney  in 
vacation  time,  other  than  to  avoid  the  statute 
of  limitations,  the  plaintiff  will  not  be  allow- 
ed his  costs,  if  the  action  be  settled  before  the 
ensuing  term.    6  Mod.  106.  n. 

6.  /5i  attorney  may  be  ordered  to  pay  the 
costs  of  an  amendment  Anon,  7  Mod. 
299. 

XX.  Othir  UABiLrms. 

1.  If  an  attorney  appear  for  a  defendant 
without  a  warrant  for  so  doing,  the  defendant, 
if  thereby  injured,  may  have  an  action  against 
the  attorney,  but  the  appearance  is  good. 
Anon,  6  Mod.  16.    5  Mod.  205. 

2.  An  information  on  the  st  12  6. 1.  c  29. 
lies  against  an  attorney,  for  practising  after 
being  convicted  of  subornation  of  perjury. 
Wateon  v.  Jordan,  Ca.  Prac  C.  P.  33. 

3.  An  attorney,  who  gives  another  leave  to 

Eractice  in  his  name,  is  answerable  for  what 
e  does  in  his  name.  Anon.  12  Mod.  666. 
4  The  court  granted  an  attachment  against 
an  attorney,  who  was  entrusted  with  a  deed, 
and  lost  it  by  accident ;  but  ordered  it  to  lie 
in  the  officer*s  hands  till  further  directions. 
Court  V.  Oilberty  2  Barnard.  263. 

5.  An  attorney  may  be  indicted,  for  extor- 
tion  on  the  statute  of  3  Jac.  1.  c.  7.  Troy^a 
case,  1  Mod.  5. 

6.  An  attorney  is  compellable,  (according 
to  Lord  Coke,)  to  serve  in  his  employment 
Clark  V.  Lee,  10  Mod.  263. 

7.  If  an  attorney,  on  the  retainer  of  a  client, 
sue  for  a  debt  which  he  knows  to  be  released, 
yet  an  action  will  not  lie  against  him,  for  he 
does  it  only  as  servant  to  another  in  the  way 
of  his  profession,    ilnon.  1  Mod.  209. 

8.  The  attorney  in  the  country  ia  answera- 


I  Ue  for  his  agent*ta  mitikiw.     CMm  v.  Orif- 
Jin,  1  Barnes,  30. 

9.  On  attachment  for  contempt,  an  attorney 
was  not  admitted  to  bail  till  the  last  day  oftbe 
second  term.    Lane  v.  Janes,  1  Barnes,  75. 

XXI.  PaOCKEDINQS  AOA1M9T  AM  ATTOaNXT. 

(a)  Retpeeting  an  arreei, 

1.  An  attorney  is  privileged  from  an  arrest, 
while  attending  the  court  or  a  judge.  Garden 
V.  Sheera,  Ca.  Prac  C.  P.  60.  Id.  102.  JNew 
man  v.  Harrison,  ib.  140. 

2.  And.  if  arrested,  though  on  an  attsch. 
ment  of  privilege,  he  shall  be  discsharged  an 
common  bail*  Long''e  case,  2  Mod.  181.  Bex 
V.  iS&eer,  Prac  Reg.  40i 

3.  But  the  court  of  C.  P.  refused  to  dis. 
charge  an  attorney  taken  in  execution,  whilst 
attending  a  taxation  upon  process  issued  out 
ofK.  B.    AfatiZe  V.  OruM,  1  Barnes,  13a 

4  An  attorney  sued  by  bill  cannot  be  tr- 
rested;  therefore,  although  he  be  about  to 
leave  the  kingdom,  the  court  will  not  oblige 
him  to  find  special  baiL  Redmam^e  cue,  I 
Mod.  10. 

5.  An  attorney  arrested  at  the  ooiiee>houie 
near  the  hall  while  attending  a  motion  in 
court,  was  discharged.  Chrifith  v.  Brvmn,  Ct. 
Prac  C.  P.  64. 

6.  So  where  he  was  returning  fivm  attaod- 
ing  a  taxation  of  costs.  MorUy  v.  Chyh,  Ca. 
Prac  C.  P.  104 

7.  And  if  he  be  arrested,  the  oonrt  will  eom- 
mit  the  officer.    Long^e  case,  2  Mod.  181. 

8.  If  sued  as  executor,  administrator,  or 
bail,  he  has  no  privilege ;  but  may  be  proceed- 
ed against  as  a  common  person.  JVewtoa  v. 
RovSand,  12  Mod.  316.  Taylor  v.  FvOer,  Cs. 
Prac  C.  P.  64. 

9.  So  he  has  no  privilege  from  arrest  if  sued 
jointly  with  others  or  his  wife.  Jfblyn  v.  O^hj 

1  Vent  299.    Dy.  377.    Poph.  3^.    1  Sdk. 
544. 

10.  Attorney  of  C.  R  must  plead  his  privi- 
lege  in  B.  IL,  and  cannot  be  discbar^  en 
common  bail,  unless  he  produce  his  cerufictte. 
Mayor  of  Bastf^fctoike  v.  Bonner,  2  Stra.  864 

2  Ld.  Raym.  1567.    1  Barnard.  30a 

11.  Where  an  attorney   is   arrested  on 
process  out  of  a  superior  court,  he 
*must  plead  his  privilege  tub  pede  [  ^140  J 
eigiUi ;  if  on  process  out  of  an  mfe- 

rior  court,  his  writ  ought  to  be  allowed  »*•«•«• 
tor.    RawUne  v.  Parry,  Ca.  Pjvc  C.  P.  2. 
(b)  Filing  a  All  against  him* 

1.  An  attorney  forejud^d,  must  be  sued  m 
the  common  way,  by  original ;  and  a  '^p^ 
forejudger,  obtained  pending  the  first,  will  be 
set  aside.  Vtncent  v.  WiUoughby,  2  Barnes, 
35.    1  Barnes,  36. 

2.  There  is  no  way  of  keeping  alive  a  bUl, 
(against  an  attorney,)  which  has  beenfiW 
for  the  purpose  of  saving  tlie  statute  of  iuzu- 
tations.    2  Saund.  63  e.n.  [ml.  j. 

a  Attomies  must  sue  each  other  by  W 
not  by  process ;  and  that,  as  well  where  U»»/ 
are  ofdifferent  courts,  as  of  the  same,    l^t^ 


/ 


ATTORNMENT. 


140 


r.  A9emtgk^2Bantes,3i.3B.     UnwinY.Jiob.\ 
inrntn^  Barnes  Sopp.  7.     Beck  v.  LetciiL,  Tidd.  | 
8  ed.  76.    Batd^e  t.  Besley,  2  Stra.  1141.  S. 
P.  GoMf ra,  LBtmder$  v.  Ccckaynj  2  Barnes, 
35.    4iand  v.  Gronenar,  2  Barnes,  344    2 
Stra.  1141  n. 

4.  A  bilJ  afainst  an  attorney  ia  to  be  called 
thrice  in  open  court,  then  entered  with  the 
prothoDoCaiy ;  a  rule  for  appearance  to  be 
given  with  the  secondary ;  the  bill  to  be  filed 
with  the  prothonotary  till  the  role  is  out,  and 
then  with  the  eustot  inreviuin.  Arum.  Ca. 
PracC.  P.  3,  • 

5.  Proceedings  against  an  attorney  in  an 
action  qui  tarn  commenced  by  original,  were 
held  to  be  irregular  and  stayed.  Britten  t. 
rcasdaOe,  2  Barnes,  43.    Comb.  219.   3  Lev. 

6.  An  action  qni  tarn  will  not  lie  against  an 
attorney  of  C.  P.  in  any  other  court  Kirkham 
T  WWey,  1  Salk.  30. 

7.  But  in  any  case  when  he  is  sued  jointly 
with  others,  the  action  may  be  in  another 
oooit    Poeft  case,  Godb.  10. 

8L  Formerly  a  bill  against  an  attorney  could 
not  be  filed,  except  on  a  day  in  term.  Anon, 
6  Mod.  106. 175.  Broadwater  ▼.  Blackerby, 
12Mod.l63,164.    2  Salk.  544. 

9.  But  now  a  bill  may  be  filed  against  an 
attoniey  in  vacation  as  well  as  in  term.  Lane 
V.  WkMte,  6  Mod.  106  n.    2  Salk.  544  n. 

10.  If  the  bill  be  filed  in  vacation,  the  day 
of  filing  it  should  be  inserted  in  the  memoran* 
dam.    Dodnmtk  v.  Brown^  6  Mod.  106. 
(c)   Venue. 
An  attorney  defendant  might  formerly  have 
had  the  venue  changed  from  any  other  county 
to  Middlesex.      Seaman  v.  lAng^  2  Salk.  668. 
2  Vent  47.   Holt  76.     Wigley  v.  Morgan,  2 
Str.  1049.     But  now  it  is  otherwise.    Jaieoe  v. 
HeremiTt,  Garth.  126.    Lacker  v.  Harcourt, 
1  Show.  148.  1  Str.  610.    Pope  v.  Redfeame, 
4Borr.2027.    3T.R.573.    2  Salk.  668  n. 
(d)  Declaration, 

1.  In  the  memorandum  of  a  declaration 
ifiinst  an  attorney,  there  is  no  necessity  to 
mention  the  name  of  the  action,  as  debtor  case, 
A4km  T.  WorthingUmj  Ca.  Prac.  C.  P.  105. 
130.  * 

2.  In  an  action  on  the  case  against  an  at- 
toniey ,  a  declaration  concluding  **  and  therefore 
he  hnago  kio  ouit,^^  is  good  in  K.  B.,  but  not 
in  0.  P.  Beer  v.  Aleyn,  Andr.  247.  But  the 
iButake  may  bo  amended.  (See  ante,  p.  53. 
pl- 12.  p.  54  pL  23,  24.) 

(e)  PUa. 
!•  An  attorney  (in  custody)  cannot  plead 
pririlege.   Alderman  v.  Cutting,  11  Mod.  293. 
^an.  ib.  302. 

3.  Bat  an  attorney  of  C.  P.  may  plead  his 
priTilege,  though  lie  is  in  the  supposed  custody 
of  the  marshal  of  K.  B.  Joneo  v.  Bodiner,  5 
Mod.  310.  1  Ld.  Raym.  135.  S.  C.  1  Lutw. 
639*   27  H.  6.  pL  6  a.    11  Mod.  168. 

3.  An  attorney,  in  pleading  privilege,  need 
***■  plead  the  i^wcription,  fiv  the  court  will 


take  notice  cf  it    AiiofOfi  v.  Bfsehpetf,  Fort* 
238. 

4.  And  he  shall  not  be  sworn  to  such  plea, 
nor  need  the  writ  of  privilege  be  set  out  at 
large.    Anon,  6  Mod.  114. 

5.  He  may  plead  his  privilege  by  attorney. 
Ifigee  V.  Harrieon,  Sty.  413. 

iSee  aUo  ante,  tit.  Abatement,  p.  10.  div. 
V. ;  and  p.  12.  div.  VII. 

(f )  Evidence. 

1.  Whether  the  defendant  is  entitled  to  his 
privilege  as  an  attorney  or  not,  is  to  be  tried  by 
the  record.    Footer  v.  Cale,  1  Stra.  76. 

2.  If  an  attorney,  in  an  action  against  him, 
plead  the  statute  of  limitations,  and 

«the  plaintiff  rely  (at  the  trial  of  an  [  •Ul  ] 
issue  joined  thereon)  on  the  title  of 
his  bill,  the  defendant  may  show  it  was  filed  in 
the  Facation  preceding  the  term  of  which  it  is 
entitled.    2  Saund.  Rep.  63  e.  n.  [a.] 

'  ATTORNMENT. 
I.  When  necessary,  p.  141. 
II.  WmcN  NOT,  p.  141. 
III.  What  is  a  good  attoanment,  p.  142. 
IV.  What  is  not,  p.  143. 
V.  Effect  of  an  attornment,  p.  143. 
VI.  When  to  be  shown  in  ruEAniNO,  p.  143. 

I.  When  necessary. 

1.  By  the  common  law,  an  attornment  was 
requisite  to  entitle  the  lord,  the  reversioner, 
the  grantee  of  a  remainder  or  of  a  rent  by 
deed  or  fine,  to  distrain  for  rent  in  arrear. 
Dixon  V.  /fornson,  Vaugh.  39. 

2.  It  was  necessary  to  the  grant  of  every 
rent  or  reversion  until  the  statute  of  4  &  5 
Ann.  c  16.  CoUhurat  v.  Bejuahin,  Plow.  31. 
153.196.    1  Stra.  106. 

3.  So  to  the  grant  of  an  estate  for  life,  hot 
not  to  a  confirmation  to  enlarge  an  estate. 
Dixon  V.  Harrioon,  Vaugh.  44, 45, 46. 

4.  Attornment  of  tenants  is  requisite  to  pass 
a  manor,  and  must  be  proved  in  an  ejectment. 
Harvey  v.  Facy,  1  And.  1 13.  257. 302.  3  Leon. 
193.    SmUh  V.  Cfoodier,  3  Mod.  36. 

5.  Where  a  man  is  seized  of  a  rent'charge 
and  grants  it  over,  to  which  the  tenant  attorns, 
and  he  afterwards  retakes  the  estate,  there 
must  be  a  new  attornment,  for  the  former 
privity  is  wholly  destroyed.  Dixon  v.  Harri- 
aon,  Vaugh.  44.    3  Leon.  252. 

6.  If  lessor  levies  a  fine  to  the  use  of  him- 
self and  his  heirs,  lessee  must  attorn.  Anon, 
3  Leon.  103, 104.    4  Leon.  34. 

7  Attornment  must  be  averred  on  a  bargain 
and  sale  of  a  term.  2  Kcb.  9.  pi  24. ;  and  743. 
pi.  47. 

8.  A  deed  could  not  formerly  be  pleaded  as 
a  grant,  without  showing  an  attornment  of  the 
tenant    Baker  v.  Lade,  Carth.  253. 

9.  Assignee  of  a  reversion  though  granted 
by  fine,  could  not  have  ap  action  ibr  rent  with- 
out attornment  Woodward  v.  Marshall,  1 
Si^.82. 

10.  Reversion  of  a  term  for  years,  granted 
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ibr  a  valittble  oonnderation,  does  not  pus  by 
the  fltatute  of  oaea  without  it  Stevena  v.  HUek- 
ing9,  T.  Jo.  217. 332.  3  Leon.  279.  T.  Raym. 
4OT.    1  And.  284.  286.  289, 290. 

11.  A  common  person  may  compel  the  ten* 
ant  to  attorn,  but  the  king  cannot,  as  a  quod 
juris  elamat  does  not  lie  for  the  king ;  for  a  fine 
by  the  king  is  always  by  render.  Carpenter 
V.  ManJuM,  T.  Raym.  91. 

II.  When  not. 

1.  No  attornment  is  necessary  upon  selling 
a  reversion  of  a  copyhold.  Anon,  1  Leon.  297. 
3  Leon.  197.  1  Lev.  40.  T.  Raym.  la  Hob. 
177. 

2.  Nor  in  contracts  for  chattels  reaL  Throeh 
morion  r.  Tracy,  Plowd.  159. 

3.  A  man*s  estate  in  a  rent^arge  may  be 
enlarged,  diminished,  or  altered,  and  no  new 
attornment  or  privity  is  requisite  to  such  al- 
teration.   Dixon  Y.  Harrieon^  Vaugh.  44. 

4  Notice  of  the  title  of  oestny  que  trust, 
will  entitle  his  trustees  to  brinr  an  action  (as 
grantees  of  the  reversion)  agamst  the  tenant, 
without  it     1  Saund.  234  6.  n.  \d], 

5.  It  need  not  be  shown  by  the  lord  in  an 
avowry  for  rent  due  from  a  copyholder,  after 
surrender  of  part;  contra  on  entry  for  condi* 
tian  broken.    1  Keb.  93.  pi.  81. 

6.  An  advowson  appendant  to  a  manor  vests 
without  attornment  of  the  tenants.  Bawell  v. 
Lueae,  2  Leon.  222. 

7.  Reversion  of  a  term  without  rent  may  be 
passed  without  it    Awm,  3  Leon.  279. 

8.  Reversion  of  duchy  lauds  pssses  by  the 
duchy  seal  without  it  Carpenter  v.  MarBhaU, 
T.Raym.  90,91.  1  Sid.  189. 

9.  Neither  is  it  necessary  to  pass  the  legal 
interest  out  of  a  county  palatine  of  lands  in 
lease  within  it ;  aliter  to  have  waste.  1  Keb. 
37.  pi.  100.  ^ 

10.  If  a  fine  be  levied  to  an  use, 
[  *143  ]  the  *cestuy  que  use  shall  have  the 
rent  without  attornment  Carpenter 
V.  MarahdU^  T.  Raym.  91. 

11.  If  a  fine  is  levied  of  the  reversion  of 
land  or  of  a  rent  to  uses,  the  cestuy  que  use 
may  distrain  without  attornment  Dixon  v. 
/farrtson,  Vaugh.  50,  51. 

12.  Where  a  rent,  reversion,  or  remainder, 
is  sold  by  bargain  and  sale,  the  bargainee  may 
distrain  without  attornment  S.  C.  Vaugh, 
51. 

13.  So,  if  the  conusee  of  a  reversion  by  fine 
dies  before  attornment,  without  heir  the  lord 
by  escheat  may  distrain  without  attornment 
MdUory^e  case,  5  Co.  Ill  b. 

14.  if  A,  seized  of  a  rent  in  fee,  grants  the 
same  by  fine  to  B  to  the  use  of  C,  there  needs 
no  attornment  to  the  conusee,  because  all  the 
right  to  the  rent  is  out  of  the  conusor,  and 
transferred  to  cestuy  que  use  instantly.  Can- 
one  V.  Osiom,  4  Leon.  50. 

15.  Lessor  grants  the  reversion  to  lessee  and 
A  B ;  no  other  attornment  is  neeessary.  Anon. 
3  Leon.  279. 

16.  Attornment  cannot  be  oompelkd  from 


the  tenant,  where  part  of  a  rent-charge  mm 
granted  b^  fine.    Roll  v.  Oehom,  Hob.  25. 

17.  It  IS  not  necessary  for  acta  in  lavr. 
Anon,  1  Brownl.  &,G.  33. 

18.  Nor  where  a  reversion  or  rent  pasaes  b  r 
the  statute  of  uses,  iinon.  2  And.  15.  20dL 
Fox'e  case,  8  Co.  93  b.  2  Brownl.  291.  S.  C. 

19.  If  a  rent  and  reversion  be  delivered  in 
extent,  the  party  can  avow  without  attornment, 
ilfion.  Moore,  6iB. 

20.  Its  necessity  and  efficacy  are  now  taken 
away  by  stat  4  &  5  Ann.  c  16.  and  2  G.  2. 
c  19. 1  Saund.228i234  6.  Salk.  82.  3  Mod.  36  n. 

III.  What  is  a  good  ATToaNimrT. 

1.  Notice  express  or  implied  is  requisite  to 
an  attornment     Twker^e  case,  2  Co.  66  a. 

2.  Attornment  maybe  made  in  the  absence 
of  the  grantee,  but  a  disagreement  ought  to  be 
made  to  the  party  himsdfl  TboJber's  case,  2 
Ca66b. 

3.  Grandfather,  tenant  for  life,  persuades 
the  father  to  ffrant  his  reversion  in  foe  to  the 
son,  and  promises  to  pay  the  father's  debt ;  the 
father  grants  accordingly;  the  grandfather 
pays  the  debts;  the  payment  and  the  pre- 
cedent persuasion  amount  to  an  attornment 
in  Uw.    AUweU  v.  Harrie,  2  Ra  91. 

4.  Surrender  of  a  copyhold  reveraioii  with 
the  rent  to  the  use  of  a  stranger,  and  his  ad- 
mittanoe  thereupon^  was  an  attornment  Anon, 
4  Leon.  25. 

5.  So  where  lessee  for  years  dies  intestate, 
the  lessor  enters  and  makes  a  feofiinent ;  ad- 
ministration is  afterwards  granted,  and  the  ad- 
ministrator  enters.  Adame  v.  Curtnn,  Moore, 
876. 

6.  So,  where  there  is  tenant  in  tail,  remaind- 
er in  tail ;  and  he  in  reversion  grants  to  the 
first  tenant  in  tail  the  reversion,  to  have  to  him 
and  the  heirs  of  his  body,  with  remainder 
over.    Rex  v.  Howard^  Moore,  824. 

7.  It  is  good  by  the  tenants  of  the  land  to 
him  in  remainder,  after  the  death  of  tenant  for 
lifo.    BracebridgeU  case,  1  Leon.  265. 

8.  Attornment  to  lessee  of  disseisee  is  good. 

3  Keb.  307.  pi  50. 

9.  So  to  the  surviving  grantee  of  a  rever- 
sion.   Braeelridge^e  case,  1  Leon.  265. 

10.  A  rent-charge  is  granted  to  commence 
seven  years  after  the  death  of  the  grantor ;  re- 
mainder in  foe :  attornment  must  be  made  in 
the  life-time  of  the  grantor.  Dixon  v.  Harris 
eon,  Vaugh.  46. 

11.  Lenor  makes  a  second  lease,  and  before 
the  first  expires,  levies  a  fine ;  attornment  by 
the  first  lessee  to  the  conusee  is  sufiicient 
Gwam  V.  Roe,  1  Salk.  90. 

12.  Attornment  to  a  grant  of  several  rents, 
by  delivery  of  a  penny,  &.c.  by  way  of  seisin, 
was  suffiaent  for  all  the  rests.    BemPe  case, 

4  Co.  8a. 

13.  Where  the  grant  was  by  fine,  <»ie  joint- 
tenant  could  not  attorn  in  a  quidjuria  elamat, 
&.C.  without  his  companion:  attornment  to 
part  of  the  grant,  with  notice,  is  good  for  the 
whole.     7Me>  eaae,  2  Co.  66  b. 
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1^  A,]anefiNrIile,teiiiaiDdertoBibrlii6; 
the  laaor  fiuU  bis  rvrerskui,  and  B  attorns ; 
it  M  good,  and  ibaU  Uind  A.  JBate^  v.  Batu, 
ILotw.TSa 

15.  An  abator  may  attorn.  Laneagter  r. 
Zmm,1  Leon.  234 

16.  Attornment  ^iukmI  part  is  good  for  alL 
CMmme§DdMix9Ume*9  case,  1  Leon.  129, 
130.234 

17.  Akhoojfh  an  in&nt  tenant  by  descent  is 

not  oompellablo  to  attorn,  yet  his  at- 

[  *143  1  tomnient  is  good.    C<mny'«  case,  *9 

Co.  84  b.    1  BiownL  47.  2  BrownL 

a4&c. 

IV.  What  is  hot. 

1.  An  attornment  cannot  be  for  a  time. 
Edit  r.  BiMkop  of  Oxford,  Vaugh.  27. 

2l  Nor  by  lessee  at  wiU  to  a  stranger.  2 
Ksb  370.  {0.  S6. 

1  AUomment  and  power  to  distrain  follow 
the  poaeasion  and  not  the  use.  Dixon  ▼. 
Ornaan,  Vaogh.  43. 

4  A  fnnt  of  a  reversion  to  one  and  his 
lidn,  if  he  die  before  attornment,  his  heir 
cannot  have  it ;  aUter,  if  to  two,  and  one  died ; 
or  tiie  attornment  to  the  other  ahall  serve  for 
both.  I^sfes  ▼.  Kemp,  Carter,  5.  Tboiter's 
eaae,  2  Co.  66  b. 

5.  It  ooght  to  be  made  in  the  life-timo  of 
thepartiea.  HeyvorcTs  case, 2  And.  203.  2 
Ca36a.&C. 

V.  EfTKT  or  AN  ATTOENMEMT. 

1.  Attornment  passes  no  right,  or  interest, 
but  is  00I7  B  consent,  which  perfects  a  grant 
msde  bf  another.  Thoker's  case,  2  Co.  66  b. 
1  Keb.  42.  pL  111.  Sir  W.  Pdham'9  case,  4 
Leon.129.    (^jtny's  case,  9  Co.  84  b. 

2.  An  attomnumt  of  the  tenant  does  not 
diKlaim  hot  affirm  his  possession ;  for  it  ia  the 
act  of  tbe  tenant,  by  reason  of  his  being  in 
pmaiisiiuii  OMen  v.  SaudUnooke,  Vaugh. 
Ul 

1  Attornment  by  the  first  lessee  binds  the 
tenaot  in  remainder  for  years  or  life.  Bract* 
hridgef  case,  1  Leon.  265. 

4  Where  a  reversion  is  granted  to  a  man 
and  a  feme  sole,  by  attornment  to  them  aAer 
marriage,  they  take  no  moieties.  NiehoU  v. 
MeUt,  PkNnL  483.  7bofter*s  case,  2  Ca 
66  h. 

5.  Arerersion  is  granted  for  lifo,  remainder 
b  fee ;  the  attornment  of  the  particular  tenant 
to  the  grantee  for  lifo  shall  enare  to  him  in 
ranaioder.  Paramour  ▼.  Yardley,  Plowd.  545, 
546. 

6.  The  attornment  of  him  who  has  the  firee. 
hold  binds  the  lessee  for  years.  Banister  ▼. 
£rtt.2Ral81. 

7.  Attornment  after  condition  broken  is 
good  to  Test  the  estate  by  the  breach  of  the 
condition.    Braeebridgt^e  case,  1  Leon.  265. 

&  Attornment  to  the  grantee  of  the  rever. 
■on  of  a  manor,  by  lessee  for  years  of  the 
numor,  passes  the  mancff,  and  binds  the  te- 
BiBta.  Id.  ibid. 

9.  Br  a  grant  and  attornment,  the  grantee 
Vol.  I.  14 


becomes  aetnally  seised  of  the  rent    Dixem 
Y.  Harrieon,  Vaagh.  40. 

10.  Attornment  to  the  grantee  of  the  rent 
continues  the  privity  of  contract.  1  Keb.  42. 
pl.43. 

11.  Lessee  for  years  attorns  to  the  grantee 
of  a  reversion ;  the  grantee  shall  have  ue  rent 
due  from  the  day  of  the  attornment  Com,  Nor- 
tAumi.  V.  Green,  Aleyn,  34 

12.  Attornment  makes  privity  in  estate. 
Goodman  ▼.  Packer ^  T.  Jones,  2. 

13.  It  has  relation  to  time  of  fooflEment 
Lfong  V.  Hemming,  1  And.  257.  302. 

14  An  attornment  in  law  shall  not  {dace 
the  fcofice  in  a  better  situation  than  hb  feof- 
for was;  otherwise  of  an  express  attornment 
i&iiory*scasc,5Co.lllb. 

VI.  Whkn  to  bk  bhown  in  flxaduio. 

1.  Grantee  of  a  reversion  could  not  main- 
tain covenant  without  attornment,  before  the 
statute  of  4  Ann.    Vandeput  v.  Lord,  1  Strm. 

7a 

2.  At  common  law,  the  attornment  of  the 
tenant  need  not  have  been  shown  in  pleading 
the  feoffment  of  a  manor,  iludson  ▼.  Jones, 
lSalk.9L    2  Saund.  305 a.;  but  see 305  ft.    . 

3.  Attornment  is  pleadable  without  a  venue, 
but  triable  only  where  the  land  lies.  Aidson 
V.  Jones,  1  SalL  91.  CoRt.  Plowd.  149. 191. 

4  Upon  issue  non  concessit,  attornment 
nocd  not  be  given  in  evidence.  S.  C.  1  Salk.  90. 

5.  Omission  of  averment  of  attornment  in 
debt  for  rent  by  bargainee  of  a  reversion,  is 
cured  bv  verdict  at  common  law,  but  not  by 
stat  4  Ann.  c.  16.  after  judgment  by  default. 

2  Show.  234    T.Raym.4S7.    1^.  Jones,  232. 

3  Keb.  19a    lSaund.228. 

6.  Attornment  need  not  at  this  day  be 
averred  in  any  pleading.  1  Saund.  234  6.  1 
Dougl.  283. 

AUDITA  QUERELA. 
I.  Whcn  rr  uxs,  p.  144. 
II.  WiiKN  rr  ooKs  not  ue,  p.  145. 

*III.  When  THJCOOOKT  WILL  GSANT  [  *144  ] 
aEUKF  ON  MOTION,  p.  146. 

IV.  Respxcttno  the  natori  of  the  warr ; 

AND  the  PEOCEEDINOS  ON  IT,  p.  146. 

L  When  it  lies. 

1.  Audita  querela  lies  by  an  infant  taken 
in  execution.    Loyd  v.  Ogle,  Carth.  27a 

2.  On  a  judgment  against  bail  under  age. 
Markham  v.  Turner,  Yelv.  155. 

3.  By  an  infant,  to  avoid  a  recognizance  or 
sUtute  staple.  BandaU  v.  WaU,  Yelv.  8a  1 
And.  25.    2  And.  158. 

4  But  it  muat  be  brought  by  him  within 
age.    ilnon.  1  And.  22a 

5.  So  for  one  in  execution  at  the  suit  of  an 
adminstrator  durante  minors  tetate,  when  the 
infant  comes  to  age.    ilnon.  3  Leon  278. 

6.  Where  an  administrator  has  a  verdict, 
and  his  letters  are  revoked.  Ket  v.  lAfe,  Yelv. 
125.    1  Keb.  863.   2  Keb.  66a    Comb.  214 

7.  It  lies  for  bail,  if  the  judgment  against 
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the  principal  be  reversed.  I^  Oreese  8r.  Ap- 
9ley  Y.  Gene,  Palm.  302.  YeU.  59.  Jenk.  CeoU 
319. 

8.  After  jadsrment  in  K.  B.,  and  before  cxe- 
cation  awarded,  the  defendant  brought  error 
in  £zcheqaer  Chamber,  and  died  pending  the 
writ ;  the  record  was  remanded  as  if  he  had 
been  nonsuited;  upon  which  a  capuiB  issued 
against  the  defendant,  to  which  non  est  inv, 
was  returned ;  then  two  set.  /«.'»  against  the 
bail  into  Middlesex,  to  which  turn  eat  inv.,  was 
returned,  and  upon  this  a  capiat  ad  sat  against 
the  bail ;  who,  being  taken  in  execution,  were 
held  entitled  to  audita  querela ;  but  otherwise, 
if  set  fed  had  been  returned.  Hobs  v.  Tad- 
cattle,  Moore,  432. 

9.  It  lies  bj  one  uf  the  bail,  where  the  other 
was  taken  by  a  capiat,  and  discharged  by  the 
then  plaintiffiL    Evont  v.  Arnold,  3  Loon.  260. 

10.  So  it  lies  on  a  render  of  the  principal, 
but  if  the  bail  piece  be  discharged  the  set.  fa, 
is  void.    2  Keb.  475.  pL  1. 

11.  For  relief  in  case  of  an  irregular  sta- 
tnte-merchant,  &c.  2  Saund.  696.  148.  1 
Leon.  228. 

12.  By  terre-tenant  against  conusee  who 
had  land  in  execution.  llide*s  case,  1  And. 
133. 

13.  The  feoffee  of  the  conusor  of  a  statute- 
merchant  may  have  audita  querela  against 
the  conusee  taking  out  execution,  where  the 
mayor,  (before  whom  it  was  acknowledged,) 
has  not  authority  to  take  it  Anon,  1  Dy.  25. 
pi.  27. 

14.  Audita  querela  ^tuire  timililer  extendi 
non  debet,  or  quare  rettitui  non  debet,  both  lie 
by  him  whose  land  is  extended  alone,  where 
other  lands  extendable  are  omitted;  and  if 
one  terre-tenant  make  default,  whereby  exe- 
cution is  awarded,  still  he  shall  have  au. 
dita  querela  for  contribution.  Verey  v.  Ca- 
reie,  Moore  535. 

15.  A  defeasance  is  good,  that  if  the  statute 
be  extended  upon  land  in  a  particular  county, 
it  shall  be  void:  and  audita  querela  lies, 
though  the  statute  want  one  of  the  seals. 
TVot  V.  Spurling,  Moore,  811. 

16.  For  tenant  by  elegit,  against  another 
who  has  a  prior  charge,  for  omitting  part  of 
the  land  chargeable*  Deane  v.  Hynde,  St  And. 
170.  Yelv.  12. 

17.  To  avoid  execution  upon  a  recogni- 
zance, for  that  the  debt  is  attached  in  London. 
Wallpod  V.  King,  1  Leon.  297. 

18.  On  tender  of  money  on  a  recognizance. 
Hughes  V.  Phillipt,  Yelv.  38. 

19.  So,  if  the  sheriff  delivers  up  a  term 
under  an  elegit,  afUr  a  tender  by  the  defend- 
ant of  the  money  appraised  by  inquisition. 
2  Saund.  68  d, 

20.  To  force  the  filing  of  an  elegit  after  a 
capiat,    2  Keb.  153.  pi.  29. 

21.  In  case  of  a  wrong  delivery  by  the 
sheriff  of  land  under  an  elegit,  2  Saund.  68  £. 

22.  The  conusor  of  a  statute  enfeoffs  A,  B, 
and  C«  severally  of  hu  lands ;  execution  is 


sued  against  A  alone ;  in  audita  qnerelai  to 
have  B  contributoryi  he  cannot  plead  to  the 
scire  facias  that  C  has  been  likewise  omitted, 
but  must  sue  his  audita  querela.  Anon,  3 1^- 
332.  pi.  23. 
23.  It  lies  to  discharge  the  land,  if  the 


user  (taken  by  capiat)  be  let  at  large  by  uae 
conu8ee*s  consent  lAnacer''9  case,  1  Lean* 
230,  23L    2  Leon.  96. 

24.  Upon  a  voluntary  escape  by  the  sheriff. 
Phillipt  V.  Stone,  2  Leon.  119. 

25.  If  two  joint  and  several  obligors  are 
outlawed,  and  one  of  them,  being  taken  on 
the  capiat  utlagatum,  is  suffered  to  escape, 
and  tlic  party  recover  the  origi- 
nal* debt  in  an  action  of  debt  on  Uie  [  *145  ] 
escape,    the  other   obligor   (being 

taken)  may  bring  an  audita  querela,  but  he 
must  show  the  time  when  and  the  place  where 
satisfaction  was  made.  Alford  v.  TatmeU,  1 
Mod.  170. 

26.  Audita  querela  lies  against  a  sheriff  who 
arrests  one  in  execution,  and,  without  return* 
ing  the  writ,  suffers  him  to  escape,  and  then 
arrests  him  again  upon  an  alias  capias.  Moore, 
57.  pi.  163. 

'27.  If  two  joint  and  several  obligors  be  sued 
severally,  and  once  a  satisfaction  be  had 
against  one,  or  against  tlie  sheriff  upon  the 
escape  of  one,  or  if  satisfaction  be  had  against 
a  joint  possessor,  the  other  may  have  an  audita 
querela.  Fotter  v.  Jackton,  Hob.  58.  Alford 
V.  Thtnell,  2  Mod.  49. 

28.  He  who  has  a  release  after  verdict,  and 
before  judgment,  cannot  plead  it,  but  must 
help  himself  by  audita  querela.    Hob.  162. 

29.  One  feoffee  of  the  conusor  (if  his  land 
only  is  put  in  execution)  shall  have  it  against 
all  the  other  feoffees,  and  against  the  conusor 
also,  (if  he  has  reserved  part  in  his  hands,)  to 
make  contribution ;  but  the  conusor  shall  not 
have  it  against  any  of  the  feoffees  to  make 
them  contributory,  if  the  part  left  in  his  hands 
is  put  in  execution  for  the  whole.  Rott  v. 
Pove,  Plow.  72. 

30.  If  two  are  bound  jointly  and  severally, 
and  there  are  several  judgments  against  them 
in  several  courts,  and  a  capiat  against  one, 
who  is  taken,  and  afUrwards  an  elegit  against 
the  other,  he  who  was  taken  upon  the  capiat 
can  have  audita  querela.  Cowley  v.  Zjydiat,  1 
Ro.  8,  9. 

31.  If  there  be  judgment  against  A  in  C.  P., 
and  damages  against  him  for  a  trespass,  and 
A  pays  tlie  whole,  and  afterwards  execution  is 
issued  against  B,  on  a  judgment  obtained 
against  B  and  C,  for  the  same  trespass,  both 
may  join  in  an  audita  querela,  though  C  is  not 
yet  actually  aggrieved.  Corbet  v.  Bamet,  W. 
Jo.  378,  379.    Cra  Car.  1043. 

32.  He  that  is  once  so  discharged,  shall 
never  be  taken  again,    ^fion.  Hob.  S. 

33.  If  A  recover  in  trespass  against  B,  (a 
soldier,)  for  taking  his  property  by  compulsion 
of  his  comrades,  and  take  out  execution  there- 
on,  and  tlien  a  statute  pardon  all  acts  of  hos- 
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tility,  and  iaatharge  the  oftnden  from  all  ac- 
tiooB  and  execotions  on  that  account,  B  may, 
l>y  audita  querela,  be  relieved  from  the  judg- 
ment and  execution.     Ben$on  ▼.  Idle,  2  Mod. 
37. 

34.  It  lies  in  the  case  of  a  person  (convicted 
under  the  bribery  act)  procuring  the  convic- 
tion of  uother  person  before  execution  against 
hitDtelE,    2  Saund.  148,  i,  c,  d. 

35.  On  an  exigent  after  judgment,  the  de- 
lendant  cannot  appear  ^rati9^  and  plead  a  re- 
lease from  all  executiona,  but  must  bring 
uodita  qnerela;  otherwise,  if  before  judgment. 
Amiu  3Dy.285.  pL41. 

36.  Where  after  judgment  the  defendant 
'woold  be  received  on  a  matter  of  fiict,  which 
does  not  appear  in  any  of  the  proceedings,  the 
remedy  is  by  audita  querela,  and  not  by  writ 
of  error.  Lamptoa  v.  CcUingwood,  Holt,  271. 
Comb.  325.  &  C.    Petert  v.  White,  2  Show. 


37.  So  it  Ues  after  §.  return  of  two  nikiU  to 
a  sci.  /a.,  and  execatioa  awarded.  2  Saund. 
Sep.  72  9. 

38L  It  lies  upon  arbitration  made  after  ver- 
dict, and  before  judgment  iiforslen  v.  Mor- 
rice,  IRo.  384. 

39.  Audita  querela  must  be  brought,  and 
not  an  action  on  the  case,  where  the  plaintiff 
takes  the  defendant,  and  afterwards  re-takca 
hioa  in  execation  within  the  year,  for  the  same 
debt;  if  it  had  been  after  toe  year,  then  the 
execution  had  been  erroneous,  and  he  must 
have  brought  a  writ  of  error.  Baugh  v.  Kil' 
lutg»0rti,4MQd.l4, 

IL  When  rr  ooxs  not  uc 

1.  An  audita  querela  cannot  be  brought  be- 
fbre  final  judgment  entered.  Iditnptere  v. 
Skreday,  1  Mod.  111.  3  Keb.291.  pi.  14. 

2.  But  if  it  be  brought  after  the  day  in 
bank,  and  the  judgment  be  not  entered  up,  the 
party  shall  be  ordered  to  enter  it  as  of  that 
daj,  to  prevent  the  plea  of  nul  tiel  record.  1 
Mod.  HI. 

3.  A  recusant,  after  judgment  on  a  qui  tarn 
action,  on  the  st  23  Ehz.  c.  1.,  cannot  have  an 
audita  querela  to  prevent  execution,  on  a  certi- 
fieate  of  conformity.  Peters^  q.  t  v.  White^  2 
Slow.  240. 

4.  It  cannot  be  had  by  one  of  seve- 

{  *146  ]  ral  *terre-tenant8,  if  execution  be  had 

on  KKufa,  affainst  him  alone,  for  he 

ought  to  have  pleaded  there  were  oUiers.    2 

Saund.  9  a. 

5.  It  is  unnecessary,  where  the  escape  of 
the  principal  was  by  consent,  but  the  bail  may 
pfead  it  2  Keb.  567.  pL  73.  So  also  of  pay. 
meat    lb.  577.  pi.  100. 

C  If  one  of  two  obligors  be  sued  to  outlawry, 
ud  afterwards  judgment  and  execution  b  luid 
igamat  the  other  obligor,  the  outlaw  cannot  be 
■viiered  by  audita  querela.  Higden  v.  Whit- 
thank,  1  Mod.  224. 

7.  It  does  not  lie  where  there  b  or  has  been 
tty  other  remedy  at  Uw.  2  Saund.  148  a. 
f  •  nayin.  o9* 


8.  And  sometimes  it  does  not  lie,  although 
there  is  no  other  remedy.  Young  v.  CoUet, 
T.  Kaym.  89. 

9.  Thb  writ  lies  not  against  the  king. 
Ford  V.  Mead,  Noy,  26.  Rex  v.  Jjommas, 
Comb.  326.  398. 

10.  No  one  can  have  it  but  the  party  grieved. 
2  Saund.  148  a. 

11.  If  two  joint  and  several  obligors  be  sued 
jointly,  and  both  taken  in  execution,  the  death 
or  escape  of  one  will  not  discharge  the  other. 
Fortter  v.  Jackton,  Hob.  58.  Mlun^field  v. 
Utewieh,  5  Co.  86  b. 

12.  It  does  not  lie  where  the  matter  alleged 
does  not  dbcharge  the  party.  2  Saund. 
148  a. 

13.  If  a  9upertedea9  be  granted  to  an  audita 
querela,  upon  the  process  of  eemre/ooat,  be- 
fore bail  found,  it  b  regular.  Peters  q.  t.  v. 
WkUe,  2  Show.  239. 

14  It  is  unnecessary,  where  execution  b 
sued  before  the  day  on  a  recognizance;  but  it 
may  be  superseded  by  showing  the  defeasance 
to  the  chancellor.    1  Keb.  245.  pi.  4. 

15.  An  acquittance  in  these  words,  **  re- 
ceived 102.  in  part  payment  of  a  greater  sum, 
wherein  the  defendant  was  condemned  by  a 
judgment  given  by  justices  at  nut  priut,^^  is 
not  a  good  release  to  found  an  audita  querela, 
should  the  plaintiff  sue  out  execution  for  the 
whole.    Anon,  1  I>y.  50.  pi.  6. 

16.  It  does  not  he  upon  a  release  made  be- 
fore verdict,  if  he  had  time  to  plead  it;  but 
otherwise  where  it  is  made  after  verdict  Sid" 
kUl  V.  Ld.  Howard,  2  Ro.  128. 

17.  Nor  does  not  it  ]ie  in  Chancery  upon  a 
judgment  in  another  court  Mottyn  v.  Pierce, 
850.    2  Show.  239. 

18.  In  audita  querela,  the  plaintiff  declared, 
that  he  being  in  execution  upon  a  eaptae  uiia- 
gatum  at  the  suit  of  the  now  defendant,  the 
sheriff  suffered  him  to  eo  at  large;  the  defend- 
ant  pleaded,  that  after  the  said  escape,  and  be- 
fore  the  audita  querela  brought,  the  said  writ 
of  eapia$  vtlagatum  issued,  and  was  returned 
non  e$t  inventus!  and  thereupon  tlie  now 
plaintiff,  at  the  day  of  the  return,  appeared,  and 
upon  oyer  of  the  exigent  reversed  the  ouUaw- 
ry,  because  it  had  an  uncertain  return,  et  sit 
didt,  quod  non  habetur  aliquod  tale  reeordum  ; 
adjudged,  upon  demurrer,  that  audita  querela 
did  not  lie. '  Dr.  Drurjfs  case,  8  Ca  141  b. 
III.  When  thx  court  will  gejint  eklixf  o.f 

MOTION. 

1.  The  court  will,  in  general,  relieve  a  per- ' 
son  in  a  summary  way  by  motion,  and  not  put 
him  to  this  action.    &utton  v.  Bishop,  4  Burr, 
2287.    2  Saund.  148  o. 

2.  Relief  may  be  granted  on  motion  in  cases 
proper  for  audita  querela,  where  it  is  not 
grounded  on  foreign  matter,  as  a  release,  dec. 
Wicket  v.  Cremer,  1  Ld.  Raym.  439.  1  Salk. 
264.  S.  C.  12  Mod.  598. 

3.  Where  two  mhUs  are  returned  on  a  scire 
facias,  the  court  will  relieve  upon  motion,  if 
the  party  applies  in  reasonable  tinye.  Wharton 
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AUTHORITY. 


▼.  Riehard$en,  3   Stn.  1075.     1  8alk.  93. 
Bamei,  277. 

4.  The  court  refuted  to  Mt  aside  an  ezecu- 
tion,  on  a  releaae  of  the  testator  which  was 
controverted,  but  left  the  defendant  to  his 
audita  querela.  Mitford  v,  CordweUy  2  Stra. 
1198. 

5.  So,  where  A,  on  judgment  against  hi  no, 
rendered  himself,  but  never  gave  notice  to  the 
plaintiff,  nor  got  the  bail  discharged,  and  the 
plaintiff,  on  scire  ybcias,  got  judgment  against 
the  bail,  the  court  would  not  relieve  them  on 
motion,  but  put  them  to  their  audita  querela. 
KwU  V.  GidUay,  1  Salk.  101. 

I V.  Rkspbctimg  the  natukx  of  the  warr,  and 

THE  FROCEXDINOS  UPON  FF. 

I.  An  audita  querela  is  an  action,  which 
was  first  brought  in  the  10  Ed.  3.     Young  v. 

CoU^T.  Raym.  89. 
[  *147  ]      *2.  It  is  a  commission  to  the 

judges  to  examine  the  cause,  and  is 
in  the  nature  of  trespass.    2  Saund.  148  a. 

3.  And  is  not  to  be  allowed  but  in  open 
court    Peien  ▼.  White,  2  Show.  339. 

4.  It  may  be  brought  in  C  P.  ilnon.  1  And. 
328. 

6.  Upon  a  statute-merchant,  the  suit  should 
be  in  U.  P.,  directed  to  the  justices  of  the 
Bench.  Ld.  DudUft  case,  1  Leon.  140, 141. 
iinon.  3  Dy.332.  pL  24. 

6.  But  upon  a  statute-staple,  it  shall  be  in 
Chancery,  directed  to  the  chancellor ;  and  it 
may  also  be  brought  in  C.  P.  ilnon.  3  Dy.  332. 
pL  24.    OlanvU  v.  Mallary,  1  Leon.  303. 

7.  It  is  a  proceeding  of  common  right,  and 
need  not  be  moved  for.  2  Saund.  148/.  n.  [c] 

8.  It  is  in  itself  no  wpertedeoB ;  and  there- 
fore execution  may  be  taken  out,  unless  a  su- 
per$ed0a$  be  actually  issued.  Lanrtton  v. 
(7ranl,l  Salk.  92.  2  Saund.  Rep.  148/.  Amm. 
12  Mod.  105. 

9.  After  nonsuit,  there  may  be  a  new  audi- 
ta querela,  but  no  tupertedeas,  2  Saund. 
148/: 

10.  If  the  audita  querela  be  founded  on  a 
deed,  that  must  be  proved  in  court,  before  a 
tupenedeat  shall  be  granted.  Lang$ton  v. 
GroM,  1  Salk.  92.  12  Mod.  105. 

II.  It  is  sometimes  a  judicial,  and  some- 
times an  original,  writ.    2  Saund.  148/ 

12.  Several  defendants  in  separate  suits 
cannot  join  in  an  audita  querela.  Cdlint^B 
case,  Moore,  354. 

13.  Joint-tenantB  must  have  several  audita 
querela*s.    Farmer  v.  Downet,  Nov,  1. 

14.  If  two  bring  it,  and  one  die,  the  writ 
does  not  abate  at  common  law.  2  Saund.  72^. 

15.  In  an  audita  querela,  the  law  docs  not 
require  such  strictness  of  pleading,  as  in  other 
actions.    March,  69.  pi.  108. 

16.  In  audita  querela  on  a  defeasance  of  co- 
venants in  an  indenture,  the  declaration  should 
set  out  the  covenants,  and  show  performance 
specially.  PuttenAam  v.  PuttenAam,3Dy.  297. 
pLS5. 

17.  In  an  audita  querela,  the  plaintiff  need 


not  precisely  show  that  he  was  teoant  at  the 
time  ot  the  extent  BlaektUme  v.  Msrtts,  3 
Bulst  309. 

18.  If  an  audita  querela  be  founded  on  m 
record,  or  the  party  be  in  custody,  the  prooeas 
upon  it  is  a  sci/a.  ilfioii.  1  Salk.  92.  Moore, 
811.    Garth.  303. 

19.  But  if  grounded  on  a  matter  of  fact,  or 
the  party  is  not  m  custody,  the  prooeaa  is  m, 
venire  and  distress  infinite.    Anon,  i  Salk.  92. 

20.  Where  the  party  b  in  execution,  lie 
may  either  have  a  set. /a.,  or  benire.  1  Leon. 
140.    itfum.  1  Salk.  92. 

21.  One  taken  in  execution,  on  an  audita 
querela,  may  be  bailed.  1  Salk.  105.  264.  1 
Leon.  141.    1  Sid.  85.  1  Keb.  264 

22.  Bail  is  not  necessary  if  the  plaintiff  be 
not  in  execution.  2  Saund.  148/ 

23.  It  is  not  usual  to  bail  the  party  apcm  an 
audita  querela,  where  it  is  grounded  upon 
matter  of  fiict.    Mortten  v.  Morriee,  1  Ro.  383. 

24.  The  judgment  is,  to  be  discharged  of 
the  execution,    ilnoa.  Hob.  2. 

25.  An  audiU  querela  bein^  in  the  natare 
of  trespass,  damages  are  given  tf  the  execation 
be  found  to  have  been  umawfuL  2  H.  4. 17  h. 

26.  If  the  plaintiff  in  audiU  querela  has 
judgment,  he  shall  be  restored  to  what  he  has 
lost  Proton  v.  Sutnett,  1  Sid.  74.  Anon.  12 
Mod.  598. 

27.  But  there  can  be  no  reiiitutian,  unkas 
the  monev  remain  in  the  sheriff's  hands.  1 
Keb.  260  pi.  39. 

2&  There  can  be  no  motion  in  arrest  of 
judgment    2  Saund.  148/  n.  [c] 

29.  And  costs  are  not  recoverable.  2  Sannd. 
148/ 

30.  But  if  the  plaintiff  have  costs  or  dam- 
ages assessed  by  the  jury,  he  may  releaae 
them.  Gaocoigne  v.  WhOUy,  2  Dy.  194.  pL 
30. 

AUTHORITY. 

1.  An  authority  or  power  must  be  strictly 
pursued,  especially  if  not  coupled  with  an  in- 
terest  Baldwin  v.  Coeitet,  1  Leon.  74.  lb. 
285  to  289.  Bridg.  114,  115.  Jenk.  Cent 
135. 201. 229.  246. 283.  CoU  v.  Bp,  ofCooen^ 
try.  Hob.  153,  154.  Godb.  39.  84.  195.  389. 
Comb.  224. 

2.  Where  authority  is  given  to  inqnira 
upon  several  commissions,  a  joint  inqui- 
sition  cannot  be  returned,  rigt^^o  case, 
Poph.  94. 

•3.  But  if  a  record  be  sent  by  [  •14«  ] 
mttttmus  to  the  bishop  of  Durham, 
requiring  the  trial  of  it  ad  proximam  curium, 
though  uie  proceedings  be  not  all  ad  proxi- 
mam curiam,  but  upon  several  adjournments, 
it  is  sufficient  Morton  v.  Orde,  Hob.  138, 
139. 

4.  If  a  steward  de  facto  (having  an  appear- 
ance  of  authority)  does  acts,  his  acts  are  good. 
Parker  v.  Ket,  12  Mod.  470. 

5.  So  if  a  lord  de  facto  may  receive  surrend- 
ers and  make  admittances,  and  they  will  be 
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good;  but  to  imke  Tolimtary   gimts,  he 
most  hafs  ulkority.  Parktr  r.  Xi^  13  Mod. 


6^  'When  a  man  has  an  authority,  and  not 
interest,  all  acts  done  by  him  sbaU  be 
to  be  dooe  poivnant  to  his  aothority ; 
bat  wben  be  has  both  an  interest  and  an  an- 
tharitj,  then  it  may  be  done  by  ▼irtue  of  his 
int0«st  ifarier  ▼.  JCett,  3  Salk.  124.  Parker 
T.  i&A  13  Mod.  469.  a  C. 

7.  When  any  one  has  authority  to  do  an 
act,  he  oo^ht  to  do  it  in  his  name  who  gvre 
the  authority;  and  he  cannot  do  it  in  his  own 
name,  or  as  his  own  proper  act  Coma's  oase, 
9  Co.  75  a. 

8l  Thoean  attorney  cannot  make  a  writing 
in  his  own  name,  bat  only  in  the  name  of  the 
person  who  authorises  him.  Sir  T.  D*Abndg- 
emwt  r,SirA.  JsUey,  Moore,  8ia 

9.  So  a  deputy  sheriff  must  do  acts  in  the 
name  of  the  high  sheriff,  because  the  writs 
are  direeled  to  him.  Parker  r.  Ket^  13  Mod. 
46a 

10.  If  the  king's  surveyor  makes  a  lease 
in  the  king's  name,  with  this  conclusion,  tn 
cupu  rti  tefftsiomum  the  ittreMor  put  his 
smI,  the  kase  is  Toid.  ilnon.  Moore,  70.  pL 
191. 

11.  But  a  deputy  steward  of  a  manor  may 
do  it  in  bis  own  name.  Parker  ▼.  Ket^  12  Mod. 
468. 

12.  An  anthority  or  license  cannot  be 
transferred  or  assigned  over.  Rex  ▼.  iVcio> 
ftm,  Bridg.  Hi,  115.  Southeme  v.  Howe,  2 
Ra6. 

13.  An  authority  may  be  divided,  but  an 
interest  cannot    Anon.  3  Salk.  44. 

14  A  sheriff  makes  a  warrant  to  arrest,  dtc 
to  firar  d  euiUbet;  it  shall  not  be  taken  as  ano- 
ther tothority,  but  two  may  execute  it  King 
T.lfaUs,Ydv.25,26. 

15.  Authority  may  be  given  by  parol  to  in- 
dorse a  name  on  a  bill  of  exchange.    Anon,  12 

16.  A  man  cannot  make  an  authority,  pow- 
fff  or  warrant  irrevoeaUe^  which  by  law  and 
its  natore  is  rerocable ;  thus,  an  authority  to 
sn  ander  sheriff  or  attorney,  though  made  ir- 
revDcsble,  may  be  revoked.  Norttm  v  Simmee^ 
Hoh.13.  Ft)^sr*s  case,  8  Co.  82  a. 

17.  A  warrant  of  attornev  for  entering  up 
judgment  is  revoked  by  the  death  of  the  party. 
CkawKey  v.  Needham^  Andr.  55. 

18.  Where  a  man  is  vested  with  a  bare  au- 
^^x^»  his  denial  or  refusal  to  execute  it 
^  Qot  so  conclude  him  but  that  he  may  ex- 
ecute it  afterwards ;  but  otherwise,  where  he 
n  vested  with  an  interest  TWopet  v.  ^e«,  2 
Vent  116, 117. 

19.  Where  an  anthority  is  once  ftilly  exe- 
<:«itod  the  power  is  determined.  S.C.2Vent 
11^-    TVtppel  V.  £yre,  3  Lev.  263. 

^  Bat  msuffident  acts  are  as  no  acts  in 
^v.  Tr^pet  V.  £^,3  Lev.  264. 


AWARD. 
I.  By  wbom  the  aw  Ann  should  n 
p.  149. 

II.  Ov  TB£  ntOCRDINOS    BT   THE  AaarTEA- 
TOES,  p.  149. 
III.  TiMK  fOa  MAaiMG  THI  AWAED,  p.  150. 

IV.  WHETma  Tm  awaeo  should  bk  bt  pa- 

BOL,  OB  UNDKB  SEAL,  p.  150. 
V.  Or  THE  EBCITALS,  p.  150. 
VI.  Or  THE  DBLIVEET   AMD    rUBUOATIOM,    D. 
161. 
VII.  How  THE  AWABD  8B0UU>  BE: — 

(a)  T%e  award  miitt  be  according  to 
the  iubmieeion^  d.  151. 

(b)  i^mttst6emti<iiai,p.l52. 

(c)  It  mu$t  be  eueh  ae  the  defendant 

can  perform^  p.  153. 

(d)  it  must  be  fffrtatn,  p.  153. 

(e)  A  muet  he  final,  p.  154. 

(f)  tt  must  not  in  general  require  an 

an  act  to  be  done  to  or  by  a  <f  ran- 
ger, p.  155. 
*VIII.  Or  THE  rowEB  or  ABBrTmA-[  *149  ] 

TOES   TO  AWABD  MONET  TO 
THEMSELVES,  p.  155. 
IX.  WlTHBECTECT  TO  COSTS,  p.  155. 

X.  When  an  awabo  is  good  in  pabt,  and 

BAD  IN  PABT,  p.  156. 
XI.  As  TO  THE  OONSTBUOnON  or  AN  AWABD» 

p.  157. 
XII.  How  ram  awabd  should  be  PEaroBM. 

ED,  p.  158. 

XIII.  EpFBCT  or  AN  AWABD,  p.  159. 

XIV.  CONBEauXNCE     or     THE     AWABD    BEOIO 

VOID,  p.*  159. 

XV.  Or  SBTTIlfO  ASIDE  THE  AWABD,  p.  159. 

XVI.  Remedy  roa  non-pebpobmance  or  an 
awabd; — 

(a)  By  action,  p.  160. 

(b)  By  attachment,  p.  160. 

(c)  Byhoth,p.Ul. 

(d)  By  proceeding  in  the  original  ac- 

tion, p.  161. 

XVII.  PbOCEEMMM  IN  AN  ACTION  ON  THE  AB- 
BITBATION  BOND,  OB  AWABD; 

(a)  Declaration,  p,  161. 

(b)  PUa,  p.  162. 

(c)  Replication,  p.  163. 

(d)  Rejoinder,  p.  163. 

(e)  Juigmenf,  ^c.  p.  163. 


L  By  whom  the  award  should  be  made. 

1.  An  award  will  not  be  set  aside,  though 
made  by  the  plaintiff  himself;  the  matter  m 
difference  having  been  referred  to  him.  Mat' 
thew  V.  Ollerton,  4  Mod.  226.  Comb.  218. 
S.C. 

2.  If  the  submission  be  to  four,  so  as  thev 
ibur,  or  any  three  of  them,  make  an  award, 
an  award  made  by  three,  is  good.  Berrie  v. 
Perrie,  1  Ro.  375.  Moore,  84!). 

3.  When  a  cause  is  referred  to  three  per- 
sons, with  power  to  Uiem,  or  any  two  of  them, 
to  make  an  award,  an  award  made  by  two  of 
them  is  good,  if  the  third  had  notice  of  the 
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meetixiffs,  &c.    DaUing  ▼.  JfofcAett,  Willes, 
S15.    2  Barnes,  53. 

4.  Bat  if  the  third  had  no  such  notice,  then 
the  award  is  bad.    Wilies,215. 

5.  An  award  by  arbitrators,  thoug^h  after 
an  umpire  chosen,  is  good.  TVoisleton  v»  TVa- 
vert,  1  Keb.  848.  pi.  47. 

6.  On  a  bond  conditioned  to  perform  the 
award  of  two  arbitrators,  if  made  on  the  31st 
of  March,  and  for  want  of  such  an  award  to 
perform  the  award  of  an  umpire,  so  as  it  be 
made  on  or  before  the  22d  day  of  March,  an 
umpirage  made  on  the  ^Ist  of  March  is  good, 
if  tne  arbitrators  make  no  award  Dare  t. 
Cluue,  2  Show.  1G4. 

7.  An  award  is  good,  although  it  be  made 
by  an  umpire  chosen  by  the  arbitrators  before 
the  time  of  their  making  an  award  is  expired. 
Doyley  v.  Pitttow,  Say.  222.  EUkt  v.  Cheval, 
lLutw.544.S.P. 

8.  On  a  submission  to  arbitration,  on  condi- 
tion,  that  if  the  arbitrator  do  not  make  an 
award  on  or  before  the  19th  of  February,  he 
may  chose  an  umpire  before  that  day,  an 
award  made  by  the  umpire  on  that  day  is 
Toid,  unless  it  appear  that  the  arbitrator  had 
made  no  award.  Donovan  v.  MoBchal,  1  Mod. 
274. 

9.  An  award  by  the  umpire,  though  made 
before  the  arbitrators*  time  is  expired,  is  good, 
if  the  arbitrators  make  no  award  within  th«; 
time  allowed  them  by  the  submission.  1  Mod. 
275.  notie.  Contra,  RemwUU  t.  Grey,  12  Mod. 
120. 

10.  The  umpire  may  join  with  the  arbi- 
trators in  making  the  award.  2  Saund.  Rep. 
133  e. 

II.  Op  the  frocxxdinos  bt  thk  arbfteators. 

1.  It  is  irregular  for  arbitrators  to  proceed 
without  giving  notice  to  the  parties  of  the 
meeting.    Anon.  1  Salk.  71. 

2.  The  facts  of  the  case  submitted  to  the 
arbitrators,  are  to  be  fully  laid  before  them ; 
and  if  there  has  been  any  industry  or  art  used 
by  either  of  the  parties  to  conceal  them,  it  is 
sufficient  to  make  void  the  award.  Metcalfr, 
/pe«,C.T.Hardw.382. 

3.  An  award  made  by  the  arbitrator,  with' 
out  examining  witnesses  on  oath,  is  good,  un- 
less the  objection  was  made  at  the  time.    2 

Saund.  Rep.  133  e. 
[  *150  ]     •A,  If  the  arbitratoVs  hear  all  the 

evidence,  and  state  it  to  the  umpire, 
who  thereupon  makes  an  award,  it  is  good, 
lb.  133  d. 

III.  Time  for  making  the  award. 

1.  An  award  in  the  night  is  good,  if  with- 
in  the  submission.  WWiert  v.  Drew,  Cro. 
Eliz.  676. 

2.  The  arbitrator  can  make  a  good  award 
the  same  day  the  bond  bears  date.  Anon, 
Lat.  14. 

3.  An  award  delivered  to  the  party  at  ano- 
ther day  and  place  than  the  submission  directs 
is  good,  if  the  parties  receive  it  EOtorough 
T.  Oates,  2  Lev.  68.    Ck>nt  3  Keb.  69. 


4.  An  award  is  to  take  effect  fhim  tfae  de- 
livery of  it,  not  from  the  date.  Cable  ▼.  Hagert^ 
3  Bulst  313. 

5.  If  a  man  be  bound  in  a  bond  condi. 
tioned  to  stand  to  an  award,  so  that  Ube 
award  be  delivered  to  the  parties  reqairin^ 
it  before  a  certain  day,  the  conditioa  is  mod^ 
and  the  arbitrator  cannot  deliver  the  bond 
till  the  parties  require  it  Anon,  DaL  12.  pi. 
18. 

IV.  Whether  the  award  bboi7ij»  be  bt 
parol,  or  under  seal. 

1.  If  a  bond  of  arbitration  be  oonditioned, 
**so  as  the  award  be  ready  to  be  delivered  to 
the  parties  on  or  before  a  certain  day/*  the 
arbitrators  may  make  t^pttrUaward;  mr  radi 
an  award  is  capable  of  being  delivered,  and 
the  words  do  not  necessarily  import  thnt  it 
must  be  in  writing.  OaiOB  v.  BromhiXLt  6  Mod. 
160. 176. 

2.  A  parol  award  may  be  delivered  ore 
tentu,  Oateofi,  Bromell,  Holt,  82, 83.  2  Vent 
242. 

3.  And  in  setting  forth  such  P«^  award,  a 
party  is  not  tied  to  strictness  of  words,  bat  it 
IS  sufficient  to  show  the  effect  and  sabstance 
of  what  was  awarded.  Hanson  v.  Idversedge, 
2  Vent  242. 

4  If  the  submission  be  to  make  an  award 
by  writing  indented,  the  award  will  be  good, 
though  not  indented.  CUUliffe  v.  Dunm^  1 
Barnes,  41. 

5.  An  award  is  no  deed,  though  indented 
and  under  the  hand  and  seal  of  the  arbitrator, 
unless  it  be  delivered  as  a  deed.  2  Saund.  62 
6.  n.  [g], 

6.  An  award,  under  the  hand  and  seal  of 
the  arbitrator,  is  a  specialty  not  limited  by  the 
statute  of  limitations.  Hodsden  v.  Ibrridge, 
2  Saund.  65,  66, 67.  1  Lev.  273.  1  Sid.  415. 
2  Keb.  462.  S.  C. 

7.  If  the  submission  be, "  so  that  it  be  deli- 
vered  under  their  hands  and  seals,**  or,  **  so 
that  it  be  subscribed  under  their  hands  and 
seals,**  there  ought  to  be  an  actual  signing  by 
them.  JTutire  v.  Thaire,  Palm.  109.  112. 
121. 

8.  And  in  such  case,  if  it  be  not  delivered 
under  the  hand  and  seal  of  the  arbitrators,  it 
is  void.    S.  C.  2  Ro.  243. 

9.  An  award,  without  deed,  cannot  dispose 
of  a  freehold.  Blagrave  v.  Wood,  1  Leon. 
228. 

10.  If  several  tenants  in  common  enter  into 
an  arbitration  bond  for  the  purpose  of  parti- 
tion being  made  between  them,  and  the  arbi- 
trators alu>t  several  parts  to  several  persons,  to 
be  held  by  them  in  severalty,  but  do  not  direct 
any  deed  to  be  executed  to  carry  the  partittoo 
into  effect,  and  to  vest  the  respective  shares  of 
the  lands  in  the  several  persons  to  whom  they 
are  allotted,  the  award  is  bad  for  want  of  a 
complete  partition  being  made.  Jo/knton  v. 
WUfon,  7  Mod.  345. 

11.  And  in  such  case  no  action  can  be 
maintained  on  tho  covenant  fer  not  perform- 
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ui^  the  atviid,  though  the  oovenantora  are 
reapecd'vely  liaJkde  oa  the  ooTenant,  fi>r  ncm- 
payment  of  the  ezpenae  of  the  Boryey,  Sec  S. 
C  Wilka,248. 

V.  Or  TBI  KBCTTAL8. 

1.  A  miirecitel  of  the  arbitratora,  preju* 
dices  their  award.  KynaMton  y.  Jotui^  Aleyn, 
87. 

2.  As,  if  the  arbitration  bond  recite  the 
sobmiaaioo  of  all  things  depending  before  the 
9  JsG.  and  after  the  7  Jac,  and  the  award 
recite  the  sabmiasion  of  all  things  depending 
h^tn  the  7  Jac,  it  is  bad.    Ingram  v.  Webb, 

3k  It  is  DO  objection  to  an  award,  that  it 
varies  from  the  submission  in  the  name  of  one 
of  the  sxfaitrators,  if  both  sre  in  &ct  intendml 
for  the  fame  person.  PigU  y,  Stib$^  2  Bam- 
ard,397. 

4.  If  an  nmpire,  in  making  his  award,  re- 
cite that  the  parties  had  bound  themselyes  to 

stand  to  his  award,  when  ih  fact  they 
[  *151  1  Qolj  bound  themaelyes  to  *stand  to 

the  award  of  the  arbitrators,  yet  the 
award  of  the  umpire  is  good.  Adanu  v.  Adanu, 
2  Mod.  169. 

5.  An  award,  that  **wher6as  so  much  money 
has  been  disbursed,  «  i$  alleged,'*  is  good. 
Jji^y.  BurUm,  6  Mod.  332. 

6.  And,  in  general,  a  mere  misrecital  does 
not  yitnte  the  award,  if  the  award  be  really 
made  in  accordance  with  the  submission. 
Adama  v.  Admau,  3  Mod.  169.  TM  y.  Daw- 
sm,  1  VenL  184 

VL  Or  Tm  rauyiaT  and  publication. 

1.  The  award  is  complete  before  deliyery. 
i^Merfy  y.  JUsmn^,  3  Mod.  331.  3  Saund.  62 
&.n.rFj.  ^rmsAT.  Faiofer,4East,584.  17 
Veam 

3.  Where  the  sobmtssion  is,  **8o  that  it  be 
poUiahed  to  both  parties,"  it  ought  to  be  to 
^▼erfooewho  submits.  HungaU  y.  Mea$e, 
Moore,643.    Cro.  EUz. 885.  S.  C. 

3.  Two  parties  of  two  each  submit  to  abide 
^  in  award,  so  that  it  be  deliyered  to  the  said 
putiea,  or  to  one  of  them :  a  deliyery  to  any 
ooe  of  either  party,  and  by  parol  only,  is  suf 
fieient  Cocks  r.  MauUfidd,  3  By,  318. 
PL5. 

4.  The  award  need  not  be  deliyered,  unless 
that  is  one  of  the  terms  of  the  submission. 
iZosjfty  y.  JKiaiitn^,  1  Show.  9a  3  Mod.  331. 
Cvth.  15a  s.  a 

VIL  How  THB  AWASn  SHOULD  BC; — 

(t)  Tke  award  must  be  aeeording  to  the  tub' 

mission. 

1.  Hie  award  must  pursue  the  submission, 
ia  fiyrm,  as  weU  as  in  substance.  Henderson 
T.  Williamson,  1  Stra.  116. 

3.  Therefiire  if  the  award  be  larger  than  the 
rabimiaiicn,  it  is  bad.  Vanlore  y.  Tribb,  I  Ra 
437.   Jenk.264.&P. 

&  If  there  be  a  submission  of  a  particular 
<fiffi)reiice,  and  there  are  other  things  in  con- 
borerif,  an  award  of  general  releases  is  bad. 
^  V.  nena,  2  Mod.  309. 


4.  On  a  submission  eonoeming  monies  laid 
out  for  a  wife  before  her  ooyertore  at  her  re- 
quest, an  award  made  of  monies,  without  say. 
ing  **laid  out  at  her  request,'*  is  yoid.  Waters 
y.  Bridges,  Cro.  Jac  639. 

5.  If  the  submission  be  of  "all  matters  in 
difference,"  an  award  to  pay  a  sum  of  money, 
in  satisfaction  of  a  debt  due  from  a  third  per- 
son, is  bad.    Adams  y.  St^ey,  3  Show.  61. 

6.  If  the  husband  submits  all  actions  of  tree- 
pass,  dLc.  and  the  award  be  made  of  a  debt 
due  to  the  wife  as  executrix,  it  does  not  affect 
the  wife's  debt.    Lumley  y.  Hutten,  1  Ra  369. 

7.  A  and  B  of  one  part,  and  C  and  D  of  the 
other  part,  submitted  themselyes  to  arbitra- 
tors; the  arbitrators  made  an  award  between 
A  and  B  of  the  one  part,  and  C  of  the  other 
part;  but  made  no  award  between  C  and  D; 
it  was  held  bad,  because  the  submission  was 
conditional,  and  it  was  recited  in  the  submis- 
sion that  there  were  controversies  between  all 
of  them;  otherwise,  where  the  submission  is 
not  conditional.  Hayne  y.  IBUKume,  3  Lutw. 
1637. 

a  If  the  submission  to  arbitration  be  of  all 
property  and  interest  in  K  and  suits  concern- 
ing the  same,  an  award  of  brakes  onl^  in  K  is 
bad:  first,  because  the  submission  being  con- 
ditional,  the  award  must  take  in  eyery  thing 
submitted;  secondly,  the  property  is  not  awarcT 
ed,  but  only  a  profit  out  of  the  land;  thirdly, 
although  they  intended  to  award  the  place  it- 
self they  have  not  named  it,  and  no  averment 
in  the  pleading  can  declare  the  intent  Anon, 
3  Dy.  343.  pi.  51. 

9.  But  an  award,  that  one  of  the  parties 
**  shall  pay  102.  in  full  of  all  demands,  and  the 
other  give  him  a  general  release,"  is  good;  for 
it  shul  be  intended  in  full  of  all  demands  to 
the  time  of  the  submission,  and  not  to  the  time 
of  payment    Squire  v.  OriveUe,  6  Mod.  35. 

10.  The  award  may  be  good,  though  made 
of  less  than  is  contained  in  the  submission,  or 
only  of  some  of  many  matters  in  dispute. 
Baapole's  case,  8  Ca  97  b.  1  Saund.  Rep.  33 
a.  n.  (1).    3  Bulst  68. 

11.  UdIcss  other  causes  of  action  in  being 
were  expressly  notified  to  the  arbitrators.  I 
Saund.  Rep.  3s!  a.  n.  (1). 

13.  If  the  submission  be  conditional,  with 
an  ka  quod  the  arbitrator  do  award  aU  differ- 
ences, the  arbitrator  cannot  award  part,  if  he 
have  notice  of  any  more  diflSsrences.  Birks  y. 
7W0pet,l  Saund.  33. 

13.  Otherwise  it  is,  if  the  submission  be 
not  conditional.    Id,  ibid.    BaspoWs 

•case,  8  Co.  97  b.   Sed  vide  1  Saund.  [  *152  ] 
33  n.  (1). 

14.  If  the  submission  be  conditional,  an 
award  of  part  of  the  difference  is  good,  if  mu- 
tual general  releases  be  awarded.  Birks  y. 
TrippH,  1  Saund.  33. 

15.  If  all  debts,  sums  of  money,  and  de- 
mands, are  submitted  to  arbitration,  the  arbi- 
trators have  power  to  award  a  release  of  all 
bonds,  specialties,  judgments,  executions,  and 
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eztenta,  whereby  the  dehte*  lanw  of  monejr, 
and  demandf  are  doe.  Boberit  v.  Marietta  9 
Saand.  190. 

16.  Under  an  arbitration  bond,  submitting 
^all  matters  in  dispute,  and  ail  actions  what- 
soever, Slc"  to  the  decision  of  the  arbitrators, 
an  award  that  one  of  the  parties  should  pay 
37L  to  the  other  in  satisfaction  of  all  actions 
depending,  whether  in  their  own  right,  or  as 
executors,  is  good.  fUttfon  y.  ComynM^  7 
Mod.  362. 

17.  When  the  submission  is  of  all  oontro- 
Tersies,  and  the  award  is  made  of  the  said 
premises  in  the  said  condition  specified,  and 
only  one  matter  is  adjudged  upon,  the  award 
is  good,  and  it  shall  be  intended  that  the  award 
was  made  of  all  that  was  referred  to  the  arbi- 
trator.   Ba$poU'9  case,  8  Co.  97  b. 

18.  On  a  submission  to  arbitration  respect- 
ing scaffolds  newly  erected  within  such  a 
liberty,  an  award  made  de  et  tuper  /n-omtssM 
IS  good,  although  it  do  not  aver  the  scaflfolds 
to  be  within  the  liberty,  or  to  have  been  newly 
«rected.    ArwU  v.  Breatne,  6  Mod.  244. 

19.  On  a  submission  to  arbitration  respect- 
ing 722.  due  fur  rent,  an  award  that  the  par^r 
shaU  pay  bOL  in  full  satisfiiction  of  the  72i.  is 
good.    Godfrey  ▼.  Godfrey,  2  Mod.  303,  304. 

20.  An  award,  afler  reciting  differences 
about  arrears  of  rent,  and  about  trees,  awards 
4L  ibr  the  arrears  of  rent;  the  award  is  good. 
Homper  y.  Haekett,  1  Lev.  132, 133.    1  Keb. 

21.  Award  of  all  suite  until  the  third  of  Sep- 
tember,  the  submission  being  till  the  fourth, 
is  good.    Barnes  y.  GreenweU,  Cro.  Eliz.  858. 

22.  So,  if  it  awards  concerning  all  matters 
to  the  time  of  the  award,  and  direct  a  release 
of  all  actions  in  the  month  next  fbUowing. 
Short  y.  Maynard,  Comb.  150,  440. 

23.  If  the  submission  be  of  all  difierenoes 
till  the  10th  day  of  May,  and  a  release  be 
awarded  to  be  given  of  all  difierences  till  the 
20th  of  May,  if  there  are  no  differences  be- 
tween  those  days,  the  award  is  good.  IBU  v. 
Thorn,  2  Mod.  309. 

(b)  li  mtut  be  mutual, 

1.  An  award  which  gives  a  benefit  to  one 
party,  without  any  correlative  advantage  to 
the  other,  is  void.  CoUton  v.  Hdrrit,  Cra 
E!iz.  904.  Veale  y.  Warner,  1  Saund.  326, 
327.  2Ro.l,2.  2  Saund.  190.  Moore,  642. 
Hob.  49.    7  H.  6.40.    1  Lutw.  520. 

2.  But  an  award  of  mutual  releases  is  good, 
though  nothing  else  is  awarded  on  one  part 
Harris  v.  Knipe,  1  Lev.  58. 

3.  So  an  award,  that  defendant  shall  pay  to 
plaintiff  so  much  money  on  such  a  day,  and 
that,  on  payment  thereof^  the  plaintiff  and  de- 
fendant shall  give  mutual  releases,  (although 
another  person  was  party  to  the  submission, 
to  whom  nothing  was  awarded,  and  the  sub- 
mission was  of  all  controversies  between  the 
parties  or  either  of  them,)  is  good.  Hayne  v. 
HUbome,  2  Lutw.  1625, 1627.  I 

4.  An  award  that  one  shall  pay  so  much  to  I 


the  other,  in  coosideratiflo  of  a  debt  kmi^  dinB, 
and  for  his  ooete  thereby  sustained,  b  naotmL 
BaspoU'9  case,  8  Co.  97  b.  Cro.  Jac  S85.  & 
C.  Comb.  439.  1  Lutw.  54.  Contrm,  Jbw. 
sel  V.  Williams,  1  Lutw.  281. 

5.  That  the  defendant  shall  pay  to  the  plain, 
tiff  12^  on  such  a  day,  and  that  the  defendant 
should  take  his  mare,  &,c  away  fitsm  the 
plaintiff  within  a  week,  is  a  good  award. 
Cooper  V.  Hirsi,  1  Lutw.  539. 

6.  The  award,  if  final,  is  sufficiently  nmtu- 
aL    ISalk.  70n. 

7.  An  award,  that  the  defendant  shall  pay 
to  the  plaintiff  50Z.  pro  eustag,  fedm,  &c  and 
shall  at  such  time  and  place  as  the  plaintiff 
shall  appoint,  make  a  public  confeanosi,  Slc^ 
and  the  parties  shall  then  give  mutual  releaaee; 
is  a  mutual  award,  though  it  is  void  as  to  the 
confession.    Glaoer  v.  Arry,  2  Lutw.  1600. 

8.  An  award  of  pajrment  of  money  de  tt 
super  prmmisns,  is  redprocal  and  good,  fia- 
conv. /HiAarry,  lLd.'Raym.247.  Comb.  440. 
&C. 

9.  If  two  parties  submit,  an  award  •jTunst 
one  of  them  is  good.  Edwords  ▼.  fisrrtj 
Comb.  212. 

10.  So,  an  award  that  the  money  [  •lft3  ] 
shall  be  paid,  and  releases  given. 
Adams  v.  Adams,  2  Mod.  170.    Anon.  9  lA. 
Raym.  898.  S.  P. 

11.  Upon  a  joint  submission  to  arbitntioB 
between  two  or  the  one  part,  and  one  of  the 
other  part,  the  arbitrators  may  make  an  award 
distributively  between  the  one  party,  and 
either  of  the  other  two  severally  by  himself 
of  the  other  party.  Chapman  v.  DaWm,  Plow. 
289. 

(c)  R  must  be  such  as  the  drftudant  canysr- 

form* 

1.  An  award  to  do  a  thing  which  is  oat  of 
a  person's  power  is  void.  Lee  y.  fZiant,  12 
Mod.  585. 

2.  Arbitrators  cannot  award  that  the  party 
shall  procure  another  to  do  a  thing.  Anem. 
Moore,  3.  pi.  11.  3  Leon.  62. 

3.  So,  if  a  person  who  is  no  party  to  the 
submission  be  awarded  to  be  a  surety,  it  is  a 
void  award.     Thursby  v.  Helbot,  3  Mod.  272. 

4.  An  award,  to  find  surety  for  the  payment 
of  the  sum  awarded,  is  bad.  lAtmUy  y.  Hut- 
Urn,!  Ro.  270.  Oldjield  y.  Wtimer,  1  Leon. 
140.    2  Saund.  337.  n.  (2). 

5.  On  a  submission  of  "all  matters  in  con- 
troversy,'* an  award  that  the  defendant  ahall 
pay  30/.  to  the  plaintiff  out  of  the  estate  of  t 
third  person,  of  whom  no  mention  was  made 
in  the  arbitration  bond,  is  void.  Adams  v. 
Staley,  2  Show.  61. 

6.  But  an  award  to  pay  IM.  out  of  the  goods 
of  J.  S.  would  be  good,  if  the  party  was  hii 
executor,  dLc    Adams  y.  Statham,  2  Lev.  235. 

7.  An  award  that  one  of  the  parties  shall 
make  an  assignment  of  his  apprentice,  is  bad. 
/fern  v.  Dryden,  11  Mod.  272. 

8.  Arbitrators  may  award  one  of  the  parties 
to  discharge  the  other  from  his  undertaking  to 
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EjadeUtoathirdpenoii.    Bedbct  t.  3W 

9-  It  b  a  good  award,  that  one  ofthe  parties 
shall  be  bound  to  the  other,  though  not  that  he 
shall  find  varetj  to  enter  into  a  bond.  Cooke 
yr.  Wkonctod,  2  Saond.  337.  4  Leon.  206. 

10.  So  an  award  that  A  shall  eiecute  a  co- 
wvnant  to  indemnify  B,  is  good.  PhUipo  t. 
XjugiUtf,  2  Stn.  90^ 

(d)  a  muat  be  certain. 

1.  An  award  is  void  for  nncertain^.  Zmhi- 
Icy  ▼.  Attsn,  1  Ra  271.  2  Saund.  ^3  a,  b. 

2.  An  award  that  the  defendant  shall  enter 
into  a  bond,  without  naming  what  sum,  and 
that  be  and  his  wife  (she  not  being  a  party  to 
the  ■ahmisBJon)  shall  have  the  lands  in  oontro- 
▼eny,  ii  void  lor  uncertainty  in  the  first  case, 
and  lepngnancy  in  the  second.  Samonv.  Pitt^ 
Craiaiz.432.    5Ck>.77b.&C. 

3.  Scan  award  to  pay,  not  saying  where  or 
at  what  house,  is  bad.    Anon.  1  Keb.  92.  94. 

^  To  give  security  for  an  annuity,  not  say- 
ing what  security.  Tipping  v.  Smitk^  2  Str. 
1094    n«iMe  T. /2ig6y,  Cra  Ja.  314. 

5.  To  pay  as  much  as  certain  land  is  worth. 
TIfsf  T.  Pfrih'iu,  Skin.  24a 

&  To  deliver  up  oeveral  books,  not  specify- 
ing (hem.    Cockmm  y.  Ogle^  1  Lutw.  550. 

7.  To  deliver  a  certain  writing  obligatory, 
or  a  certain  obligatory  writing,  which  he  had 
beftre.    Bedsm  v.  CI«ribon,  ILd.  Raym.  123. 

8.  That  the  defendant  should  pay  so  much 
to  the  plamtiff;  and  that  the  plaintifi*  should 
pay  ibr  the  writing  of  the  award.  Capel  ▼. 
^4i2ni,  Aleyn.  la 

9.  That  A  shall  beg  B*s  pardon  in  such 
manner  and  place  as  B  shall  appoint  Olover 
T.  Barrie,  1  Salk.  71. 

10.  To  release  all  actions,  Slc  as  another 
pmn  shall  advise.    Emery  y,  Emery ^  Cra 

11.  So  an  award  that  A  should  be  paid  and 
■^tisfied  by  B  the  money  doe  and  payable  to 
lum  ibr  the  work,  and  that  then  A  should  pay 
251  to  B,  and  that  each  of  the  parties  would 
give  the  other  a  general  release,  is  void,  on 
icooont  ofthe  uncertainty  what  sum  was  due 
fer  the  work.  Pope  v.  jfrelt,  2  Saund.  292. 
295. 

12.  So,  **  that  one  party  shall  pay  on  the 
21st  day  of  May,  and  that  the  other  party  shall 
wiease  upon  the  said  firtt  of  May*^  omitting 
twenty.   Genmng'e  v.  Markham^  Cro.  Jac.  149. 

13.  Or,  that  defendant  shall  pay  the  costs  to 
the  plaintiff;  ST  one  W.C.  Furnie  r,  HaUam, 
Barnes,  166. 

14  An  award,  made  the  23d  of  June,  order- 
ing  so  much  money  to  be  paid  by  A'  to  B,  in 
•atis&ction  of  rent  owing  to  B,  which  re^tdid 
not  become  due  till  the  24th  of  June,  is  void ; 
for  the  rent  might  be  extinct,  either 
I  *154  ]  by  surrender  or  •eviction,  before  it 
became  due.  Bamaditton  v.  Fowler. 
10  Mod.  204. 

15.  If  an  award  be,  that  one  party  shall  do 
>Qch  a  thing  to  another,  and  if  any  doubt 
Vol.  I.  16 


arise  touching  my  award,  I  will  expound  it, 
the  award  is  bad.  Winch  v.  Saundero^  2  Ro. 
215. 

16.  But  an  award  may  be  good,  though  no 
time  be  appointed  for  performance;  for  the 
law  can  supply  the  time.  Freeman  v.  Ber^ 
nard,  1  Salk.  69.    1  Ld.  Raym.  247.  S.  C. 

17.  Whether  it  be,  to  be  on  request  or  ten- 
der, or  not,  the  law  says  it  shall  be  in  conve- 
nient time.    lb. 

18.  Thus  an  award  is  good,  that  one  party 
shall  withdraw  his  suit  in  trespass,  and  the 
other  pay  lOt.  in  satisfaction  of  the  trespass, 
without  specifying  the  time  of  payment.  Anon. 
Jenk.  136. 

19.  So  an  award  for  cnjoving  goods,  paying 
so  much,  Blc.  is  good.  Stilee  v.  TVtste,  1  Sid. 
54 

20.  An  award,'  that  A  shall  enjoy  a  house 
paying  rent  to  B,  does  not  make  a  condition, 
upon  the  non-performance  of  which  the  estate 
shall  cease,    raroone  v.  FSrowde^  Cro.  £3. 21 1. 

21.  An  award  ordering  A  to  pay  to  B  the 
oaid  sum  of  lOi.  is  good,  though  no  sum  of 
10/.  was  mentioned  before.  Oatea  v.  BrowU' 
hUl,  6  Mod.  177. 

23.  An  award,  that  money  be  paid  at  the 
house  of  J.  S.,  is  good.  Freeman  v.  Sheene^ 
1  Ra6. 

23.  So  to  pay  in  or  at  the  house  of  a  stranger. 
Holland  v.  Helmo,  3  Lev.  153. 

24.  That  if  it  appear  before  such  a  day  that 
he  is  indebted,  that  then  he  shall  pay  lOL,  the 
award  is  good.   Winch  v.  Saunderi^  2  Ra  215. 

25.  So  an  award  of  releases  to  the  day  of  the 
date  of  the  award  is  good.  Keen  v.  &odvtn, 
Bonb.  250. 

26.  So  to  make  releases  by  advice  of  J.  S. 
Jenk.  Cent  12a  case  61. 

27.  An  award,  that  joint-tenants  shall  make 
partition  by  mutual  conveyances,  is  good,  al- 
though  it  do  not  point  out  what  part  each  of 
the  parties  is  to  have.  Knight  v.  Burton%  6 
Mod.  231. 

28.  An  award  that  the  party  or  his  execu- 
tors shall  release,  &c.  is  good,  for  either  may 
be  sued  for  non-performance.  Freeman  v. 
Bernard,  1  Salk.  69. 

29.  If  A  erect  scaffolds  on  his  own  ground, 
and  thereby  commit  a  nuieance  to  B,  and  arbi- 
trators  award  that  the  scaffolds  shall  be  re- 
moved, the  award  is  sufficiently  certain,  though 
it  do  not  say  by  whom;  for  it  shall  be  intended 
by  A,  on  whose  ground  they  are  erected. 
Amote  V.  Breame,  6  Mod.  245. 

(e)  It  mutt  bejina}. 

1.  Arbitrement  is  re$  judicata,  and  is  an 
end  of  differences.    Joneo  v. ,  1  Ro.  380. 

2.  The  award  should  therefore  end  all  con- 
troversies made  known  to  the  arbitrators. 
Nichols  V.  Orunnion,  Hob.  49. 

3.  It  ought  to  be  final,  without  reference  to 
other  persons  or  to  any  future  examination, 
except  in  relation  to  payment  of  costs,  which 
may  be  to  the  proper  officer.  Selby  v.  RuteeU, 
12  Mod.  139.  Combw  456.  &  C. 
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4.  An  award,  that  all  proseentions  shall 
eeaae,  is  final  and  good.  Squire  v.  Orevett^  2 
Ld.Raym.961.  1  Balk.  74. 

5.  But  an  award  to  be  nonaait  is  not  Simon 
V.  GavU,  1  Salk.  74,  75.  Comb.  212. 

6.  An  award,  that  all  suits  between  the  par- 
ties or  any  other  on  their  behalf  shall  cease, 
and  that  the  defendant  shall  pay  the  plaintiff 
51.  towards  his  charges  at  law  and  the  a]X)the- 
cary*s  bill,  is  a  good  award.  Onyorn  v.  Cheese, 
1  Lutw.  533. 

7.  So  that  each  one  shall  discontinue  the 
action  which  he  has  against  the  other.  In- 
gram V.  Webb,  1  Ro.  362. 

8.  So  that  a  suit  between  the  parties  in 
Chancery  shall  be  diemitied;  for  it  shall  be 
taken  to  mean,  that  the  suit  shall  cease  for 
ever,  and  therefore  final.  KnigJu  v.  Burton,  6 
Mod.  232.  1  Salk.  75. 

9.  That  one  of  the  parties  shall  not  proceed 
in  an  action,  is  good.  Gray  y.  Gray,  Cro. 
Jac.  525. 

10.  An  award  to  give  a  general  release,  Slc. 
is  good,  though  not  said  **  of  all  actions  to  the 
time  of  the  submission."  Phelps  v.  Alcock,  1 
Show.  272. 

11.  Award  of  a  release  to  a  man  who  has 
■ubmitted  on  behalf  of  another,  is  good,  be. 
cause  it  shall  be  intended  for  the  benefit  of  the 
party  on  whose  behalf  he  submitted,  unless  the 
contrary  appear.  Bacon  y.  Dubarry,  1  Ld. 
Raym.  246.  1  Salk.  70.  Skin.  679.  Carth.  412. 
Comb.  439. 

12.  Where  the  award  was,  that  one  party 
shall  pay  to  the  other  502.,  and  that  the  other 
shall  thereon  seal  a  release  to  him  of  all  ac- 
tions  touching   the    premises,  the 

[  •IW  J  word  "  premises"  was  "held  to  refer 
to  the  controversies  submitted.  Anon. 
9  Ld.  Raym.  896. 

13.  If  the  award  decides  all  matters  until 
the  day  before  that  on  which  the  submission 
is  dated,  it  shall  not  be  intended  that  any  new 
controversy  arose  in  the  mean  time.  Samee 
T.  Greenwel,  11  Cro.  Elit.  858. 

14.  So  it  is  a  good  award,  that  the  defendant 
shall  pay  a  cerUin  sum  to  the  plaintiff,  in  sat- 
isfaction  of  all  controversies  between  them  un- 
til  the  day  of  the  award  made;  for  the  court 
will  not  intend  any  new  controversy  to  have 
arisen  between  the  submission  and  the  award, 
unless  the  defendant  show  it  Gurman  v. 
Bill,  Aleyn.  26. 

15.  An  award  of  all  matters  to  the  time  of 
the  award,  is  good;  for  it  shall  be  intended 
that  no  new  matter  arose  between  the  time  of 
the  submission  and  the  award  ;  and  if  such 
awar^  extended  to  matters  since  the  submis- 
sion.  It  would,  as  to  them,  be  void,  and  a  re- 
lease of  all  matters  to  the  time  of  the  submis- 
sion  would  be  a  £ood  performance  of  the 
award.  Hooper  v.  Farce,  12  Mod.  116, 117. 
Anon.  12  Mod.  8. 

16.  On  a  submission  concerning  the  right 
to  an  office,  if  the  arbitrator  award,  that  for 
divers  other  considerations  on«  party  shall 


enjoy  the  offioe,  it  is  sufficient,  fiw  it  shall 
be  intended  that  there  were  other  matters  in 
difference ;  and  his  right  to  the  office  is  im- 
plied in  the  order  that  he  shall  enjoy  it  Ejac§ 
V.  yfhtUtanie,  Cro.  Eliz.  343. 

17.  That  the  party,  his^xecutors,  &c.  sIiaII 
release,  is  good.  Fruman  v.  Bernard^  1  I^d. 
Raym.  248. 

18.  An  award  to  pay  two  snms  at  fiiture 
times,  and  that  the  party  to  whom  they  n^ere 
ordered  to  be  paid  should  give  a.  release  pres- 
ently, is  bad.    Adame  v.  Adams,  2  Mod.  170. 

19.  If  the  arbitrators  award  A  to  pay  B 
100/.,  and  direct  A  and  B  to  give  general  re- 
leases to  each  other,  and  then  award  B  to  pej 
A  20/.  at  a  subsequent  time,  the  whole  awmrd 
is  bad.   Storke  v.  De  Smith,  Willes,  66. 

20.  So,  if  the  arbitrators  award  A  to  pajr  B 
30/.  on  one  day,  and  B  to  pay  10/.  on  a  sob- 
sequent  day.    lb. 

21.  An  award  pleaded  as  made  de  el  wuper 
prtcmissis,  is  not  enough,  unless  it  appears  to 
be  so  in  te.    Bacon  v.  Dubarry,  1  Salk.  70. 

22.  An  award  "  to  stay  proceedings"  is  bad, 
as  not  being  final.  Tipping  v.  SmUk,  9  SCrm. 
1024. 

23.  Arbitrators  cannot  reserve  to'themselTes 
a  future  power ;  and  an  award  with  a  fbtare 
proviso  makes  the  whole  award  void.  £ti^g« 
V.  Fines,  1  Sid.  59. 

24.  Under  a  submission  to  arbitration  of  all 
matters  in  difference  between  the  parties,  an 
award  deciding  all  matters  in  diflKBrence,  ex- 
cept one,  and  giving  liberty  to  one  of  the  par* 
ties  to  sue  on  that  one,  is  void  in  toto.  Brad- 
ford  V.  Bryan,  WUles,  268.    7  Mod.  349.  S.  C. 

25.  An  award  made  (nnder  such  a  refer- 
ence) not  in  terms  excepting  any  matter  in 
difference,  does  not  conclude  one  of  the  parties 
upon  a  cause  of  action  subsisting  at  the  time 
of  reference,  if  such  matter  were  not  laid  be- 
fore the  arbitrator.    Willes,  270.  note. 

(f )  h  must  not  in  general  require  an  act  to  hs 
done  to  or  by  a  stranger, 

1.  An  award  cannot  order  an  act  to  be  dcma 
by  a  stranger.  Ecclestade  v.  Maliard,  Cro. 
^iz.  4.     Thursby  v.  Helbot,  3  Mod.  272. 

2.  If  an  award  be  that  the  husband  and 
wife  shall  enjoy  land,  and  the  wife  is  a  stran- 
ger to  the  submission,  the  award  as  to  her  is 
void.  Sermon's  case,  5  Co.  77  b.  Cro.  EUx. 
432.    Moore,  359.  S.  C. 

3.  An  award  to  do  an  act,  or  to  pay  moDey 
to  a  stranger,  by  a  party  to  the  award,  is  good. 
Norwich  V.  Nondch,  3  Leon,  62. 219.  Id,  1 
Leon.  316. 

4.  But  not  unless  it  appears  to  be  for  tha 
benefit  of  one  of  the  parties.  Bedam  v.  Clerk' 
son,  1  Ld.  Raym.  123.  Dale  v.  Moltram^  9 
Barnard.  291.  See  also  ante,  div.  (c),  p.  159. 

VIII.  Of  thx  powxa  of  ARBrrRAToasTo  awaeo 

MOMKY  TO  THX1ISBLVX8. 

An  award  of  money  by  the  arbitrators  to 
themselves  is  void.  Arbrathut  v.  Brandon, 
GUb.  R.  119.    10  Mod.  200. 
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n..  WrB  KXSPBCT  to  C08T8. 

1.   An  ftwud  to  pay  costs  to  be  taxed  by  the 

protlionotuj  b  good.     Tkomlinson  v.  Arris- 

ibin,  1  Com.  329.  1  Sid.  358.    Winter  v.  Cfar- 

Hck,  1  Salk.  75, 76.  1  Mod.  195.  S.  C. 

£  **1.56  j     "2.  Arbitrators  are  not  bound  to 

refer  the  taxation  of  costs  to  the  of- 

fiieers  of  the  court,  but  may  award  a  c^ross 

■am  for  ooita     Shepherd  ▼.  Brand,  6  Mod. 

195. 

3.  An  award  to  pay  the  charges  of  a  suit  is 
good,  thoD^h  the  sam  is  uncertain ;  for  it  may 
be  redooed  to  certainty,  by  referring  them  to 
the  proper  officer.  Furms  y.  IhUotttt^  Barnes, 
140.  Hanson  ▼.  Liversedge,  2  Vent  243.  Say. 
240.  1  LeT.  113.  Dudley  r.  NettUJUld,  6 
Mod  195  n.  Stra.  737.  2  Ley.  G2.  1  Sid. 
160l  Com.  330.  6  Mod.  82.  160.  Contra, 
Winterw.  GMiiek,  1  Salk.  75. 

4.  Arbitrators  cannot  award  the  costs  of  the 
reference,  miless  power  is  expressly  giren 
them  ibr  that  purpose.  Candler  ▼.  AUer, 
Willc8,64. 

5.  BfA  they  may  award  the  costs  of  the 
cause,  withoatsoch  special  power.  lb.  64.  n.  a. 

6.  And  if  they  award  the  costs  sustained  in 
the  actioa,  it  will  not  include  the  costs  of  the 
reference.    lb.  64. 

7.  An  award,  that  one  of  the  parties  shall 
pay  the  attomey^s  bill,  is  good.  Nelson  y, 
Boefl,  7  Mod.  303. 

8.  So,  that  the  defendant  shall  pay,  as  the 
plaintiff  and  his  attorney  by  bill  or  oath  shall 
make  appear.  Lmfidd  v.  Fern,  3  Lev.  18.  6 
Hod.  195  n. 

9.  That  oae  party  shall  pay  to  the  other  all 
soch  monies  as  he  has  expended  about  tlie 
prosecution  of  a  suit  Hanson  v.  lAoersedge, 
6  Hod.  195  n.  2  Vent  243. 

10.  An  award  to  pay  costs,  to  be  taxed  by 
one  not  an  officer  for  that  purpose,  is  ilL  Knott 
T.Lo]^,2Stra.  1025. 

U.  An  award  to  pay  costs  of  suit  in  an  in- 
ferior court  is  vmd.     Thomlinson  ▼.  Arriskin, 
1  Com.  339. 
X.  Whesi   an  award  is  good  in   part,  and 

BAD  IN  PART. 

1.  An  award  may  be  good  in  part,  and  bad 
in  part,  provided  the  different  matters  in  each 
be  distinct,  and  not  dependent  one  on  the 
other.  Candler  t.  Fuller,  Willes,  64.  Storke 
▼.  De  Smeth,  ib.  69.  Johnson  v.  Wilson,  ib. 
253.  1  Salk.  74.  83.  1  Ro.  6.  2  Ra  192, 
193.  12  Mod.  585.  Bamadiston  v.  Fowler, 
10  Mod.  300.  204.  1  Mod.  289,290.  2  Sannd. 
293  a.    FwrUmg  ▼.  ThamigM,  12  Mod.  534. 

2.  Therefore,  if  arbitrators  award  the  costs 
of  the  suit  and  reference,  not  having  power  to 
twird  the  latter,  the  award  will  be  good  as  to 
the  fermer  part,  and  bad  as  to  the  latter.  Can- 
&  T.  Fuller,  WiUos,  64. 

3.  So  an  award,  to  make  general  releases 
oTall  demands  to  the  time  of  the  award,  is 
pxtd  fer  8o  much  as  goes  to  the  time  of  the 
■atuiisBion,  and  void  ror  the  residue.  5iiinon 
vO0n2,lSaU.  74.    2  Ld.  Kaym.  96.aa 


Arbfoihut  v.  Brandon,  Gilb.  Rep.  119.  JTyno*. 
ton  V.  Jones,  Aleyn,  87. 

4  Award  or  releases  is  good  as  to  all  mat- 
ters submitted,  and  void  as  to  others.  Marks  v. 
Marriott,  1  Ld.  Raym.  116.  1  Lutw.524.  S.C. 

5.  If  a  submission  be  made  of  suits  for 
tithes,  and  the  award  orders  a  surcease  of  all 
suiUi,  when  there  are  suits  for  other  things 
depending,  it  is  void  only  for  so  much  as  is  out 
of  the  submission.  Webb  v.  Ingram,  Cro.  Jac. 
663. 

6.  An  award  of  general  releases,  with  a 
proviso  that  the  award  should  be  void  if  the 
parties  disliked  it  in  twenty  days,  is  good  fer 
the  first  part,  and  the  proviso  is  void.  Shar^ 
ley  V.  Richardson,  Cro.  Eliz.  291. 

7.  Though  an  award  be  void  in  part,  if  it  bo 
mutual  fer  the  other  part,  it  will  be  good  fer 
that    Lee  v.  Elkins,  12  Mod.  587. 

8.  If  an  award  be  made  between  A  of  the 
one  part,  and  B  of  the  other  part,  whereby  it 
is  awarded  that  A  shall  pay  10^  to  B,  and  5l. 
to  a  stranger,  and  that  B  shall  give  a  general 
release,  the  award  as  to  the  5i.  is  void,  but  good 
fer  the  residue.    Pope  v.  Brett,  2  Saund.  293. 

9.  Award  to  make  an  estate  to  the  obligor 
fer  life,  remainder  to  a  stranger  in  fee,  is  good 
for  the  particular  estate,  and  void  fer  the  re- 
mainder.   Bretton  v.  Prat,  Cra  Elix.  758. 

10.  If  part  be  certain,  and  part  uncertain, 
it  is  good  as  to  the  fermer.    2  Saund.  293.  a,  b, 

11.  An  award  being  to  do  one  thing  or 
another,  though  one  be  void,  yet  the  award  is 
good.  WUmer  v.  Oldfield,  1  Leon.  304,  305. 
3  Leon.  62. 

12.  Award,  that  one  shall  be  bound  with 
sureties,  is  good  as  to  the  party,  and  void  as 
to  finding  sureties.  Coke  v.  Whorwood,  2 
Lev.  6.    4  Leon.  206.    3  Leon.  226. 

13.  But  if  any  part  of  the  award  be  void, 
which  concerns  the  justice  of  the 
•award,  the  whole  is  void.    Bomo.  [  'IST  ] 
distort  V.  Fowler,  10  Mod.  204. 

14.  If  by  the  nullity  of  the  award  in  any 
part,  one  of  the  parties  cannot  have  the  advan- 
tage intended  him  as  a  recompense  fer  what 
he  is  to  do  fer  the  other,  the  award  is  void  as 
to  the  whole.  1  Ro.  Abr.  259.  pL  9, 10.  2 
Saund.  Rep.  293  b, 

15.  Where  a  particular  thing  is  to  be  done 
on  one  side,  as  a  consideration  fer  doing  seve- 
ral others  on  the  other,  if  any  are  ill  awarded, 
it  is  ill  in  tato.    Lee  v.  EUsins,  12  Mod.  587. 

16.  An  award,  amon?  other  things,  directed 
that  the  defendant  shomd  pay  to  Uie  plaintiff 
a  certain  sum;  that  the  defendant  should  deli- 
ver to  the  plaintiff  certain  goods  by  name,  and 
among  them  three  boxes  and  several  books, 
without  naming  them,  &c.  &c.  and  then  mu- 
tual releases,  it  was  held  to  be  a  void  award 
(the  submission  being  conditional)  because  the 
award  of  the  delivery  of  the  books,  without 
alleging  them  to  be  in  the  boxes,  was  uncer 
tain  and  void,  and  therefore  void  in  the  whole. 
Cockson  V.  Ogle,  1  Lutw.  554. 

17.  An  award,  good  in  part,  and  bad  in 
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part,  shall  be  performed  as  far  as  it  u  good. 
Nulfy  y.  Sabb,  Cro.  Eliz.  809.  Anon,  Keilw, 
43.  pi.  10. 

16.  If  two  things  be  awarded,  the  one  with- 
in and  the  other  not  within  the  submission, 
the  latter  is  void,  and  the  breach  must  be  as- 
signed only  on  the  first  HiU  t.  Thorny  2 
Mod.  309. 

XI.  As  TO  THB  CONSTRUCTION  OF  AN  AWARD. 

1.  A  reasonable  constmction  is  to  be  made 
of  awards,  and  they  are  not  to  be  taken  strictly 
but  largely  and  favourably.  Berry  v.  Perry ^ 
3  Bulst.  66,  67.    2  Ld.  Raym.  1142. 

2.  Awards  are  now  construed  less  strictly 
than  formerly.    1  Salk.  72  n. 

3.  To  support  the  condition  of  an  arbitra- 
tion bond,  the  court  will  transpose  or  reject 
insensible  words,  and  construct  it  according 
to  the  obvious  intent  of  the  parties.  BtUler  v. 
Wigge,  1  Saund.  58. 

4.  If  there .  be  any  contradiction  in  the 
words  of  an  award,  so  that  one  part  cannot 
stand  with  the  other,  the  first  part  shall  stand, 
and  the  other  be  rejected*  Berry  v.  Perry,  3 
Bulst  66. 

5.  An  award  is  to  be  considered  to  relate 
only  to  matters  between  the  plaintifif  and  de- 
fendant Strangfard  v.  Green^  2  Mod.  228. 
Stevens  v.  Matthewi,  1  Ld.  Raym.  116. 

6.  Where  the  submission  is  special,  and  the 
award  general,  if  it  bo  severable,  it  shall  be 
applied  only  to  the  special  things  comprised  in 
the  submission,  and  will  be  void  for  the  resi- 
due.    Ingrave  v.  Web,  Palm.  108. 

7.  A  sum  of  money  awarded  is  immediately 
a  duty.    Squire  v.  Orevil,  Holt,  ^. 

8.  An  award  to  pay  52.  presently,  and  give 
bond  to  pay  102.  more  on  a  day  following,  and 
immediately  to  sign  general  releases,  o^  dis- 
char^  such  matters  as  were  depending  at 
the  tune  of  the  submission,  and  not  the  bond. 
Jtees  V.  Phelf,  3  Mod.  264. 

9.  Where  an  award  creates  a  new  duty,  the 
old  is  extin^shed ;  but  if  it  only  ordiuns  a 
release  to  discharge  the  old  duty,  it  is  other- 
wise.   Freeman  v.  Bernard,  1  Salk.  69. 

10.  An  award  of  a  release  of  all  demands, 
in  general  refers  to  the  time  of  the  submission 
only.    Robinet  v.  Cobb,  3  Lev.  188,  344. 

11.  That  "all  suiU  shall  cease"  is  mutual, 
and  has  the  effect  of  a  release.  Strangfard  v. 
Oreen,  2  Mod.  228.    1  Barnes,  43. 

12.  On  a.submission  to  arbitration  concern- 
ing  a  partnership,  an  award  that  '*all  suits 
shall  cease,"  shall  be  intended,  all  suits  con- 
ceming  the  partnership.  Strangfard  v.  Green, 
2  Mod.  228. 

13.  An  award,  that  **all  suits  between  the 
parties  shall  cease,"  is  final;  for  it  shall  be  ta^ 
ken  as  a  determination  of  Uie  right  of  action. 
Squire  v.  Crrm22e,  6  Mod.  34. 

14.  It  is  a  rule  in  awards  that  are  stated  to 
be  made  **of  and  upon  the  premitet,**  that  if 
the  words  used  in  them  be  in  their  own  nature 
more  comprehensive,  and  so  extendible  to 
things  not  within  the  submission,  yet  it  shall 


be  intended,  *hat  there  was  no  other  xn  mtter 
between  the  parties  but  what  was  subm  ittecL 
Knight  V.  Burton^  6  Mod.  233.  2  Ld.  Rajih. 
1142. 

15.  Money  awarded  in  full  of  all  demands 
shall  be  restrained  to  the  time  of  the  sab- 
mission.  Squire  ▼.  Orevett^  2  Ld.  Rajm. 
964. 

*16.  Award  to  pay  costs,  means  [  *158  ] 
costs  to  be  taxed  by  the  master.    1 
Salk.  75  n. 

17.  The  word  "paymg,"  in  an  award,  is  aa 
express  as  if  it  had  been  that  he  ahoold  pay. 
Stilee  V.  Triste,  1  Sid.  54 

18.  An  award  that  deals  erected  on  the  de- 
fendant's ground,  to  the  nuisance  of  the  plain- 
tiff, shall  be  taken  down,  implies  that  the  de- 
fendant shall  take  them  down.  Amnit  ▼. 
Breame,  2  Ld.  Raym.  1076. 

19.  That  one  party  shall  fetch  away  certain 
things,  implies  that  the  other  party  shall  de- 
liver them.    Cooper  ▼.  Hirtt,  1  Latw.  540. 

20.  That  one  party  shall  have  a  term  for 
years,  ^ives  the  interest  of  the  term;  contra, 
where  it  is  that  the  one  shall  permit  the  other, 
&.C.     Trusto  V.  Ewer,  2  Leon.  104* 

21.  An  award  was,  that  the  defendant  should 
pay  the  plaintiff  so  much,  and  each  of  them 
such  a  sum  to  the  arbitrators,  and  that,  upon 
payment  of  the  money  aforesaid,  the  parties 
should  give  mutual  releases;  it  was  objected, 
that  the  defendant  had  no  remedy  to  oome  at 
the  releases,  since  the  plaintiff  was  not  bound 
to  give  it,  till  afler  the  sum  paid  the  arbitra- 
tors, which  part  of  the  award  was  void:  re- 
solved, that  **moncv  a/oresoui,"  should  refer 
only  to  that  sum  which  concerned  the  justice 
of  the  award.  Abrahat  v.  Brandon^  10  Mod. 
200, 201. 

22.  An  award  without  date,  to  do  an  act 
within  fifty  days  afier  the  date,  must  be  per- 
formed within  fifW  days  liter  the  delivery. 
ArmiU  v.  Breame,  2  Ld.  Raym.  1076. 

XII.  How  THB  AWARD  SHOULD  BB  FKBVQRIIED. 

1.  A  release  is  awarded  to  be  made  to  the 
time  of  the  award;  if  the  release  be  tenderOi 
to  the  time  of  the  submission,  (that  being  ac- 
cording to  the  terms  of  the  submission,)  it  is 
sufficient  Baker  v.  Roekeiter,  1  Sid.  365. 
12  Mod.  8,  589.    6  Mod.  34  S.  P. 

2.  So  where  the  award  is  of  several  thingi, 
of  which  part  are  void,  and  releases  on  per- 
formance of  all,  a  release  of  all  that  is  well 
awarded  is  good.  Bargrave  v.  Aikina^  3  Lev. 
413. 

3.  Money  awarded  must  be  paid,  though 
the  party  has  a  counter  demand.  Hariaon  v. 
02toer,  1  Barnes,  42. 

4.  If  the  defendant  be  directed  to  re-vagn 
premises  to  the  plaintiff,  he  is  bound  to  do  it 
without  any  direction  fi'om  the  jJaintiff,  and 
though  the  plaintiff  is  not  present  Ruee  v. 
Hodges^  1  Ld.  Raym.  233. 

5.  The  party  to  pav  ought  to  attend  at  the 
time  and  place,  though  the  other  party  do  not 
attend;  and  if  no  time  be  fixed,  he  ought  to  do 
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it  ^ritfain  anatonable  time.  DayUy  ▼.  BwrUm^ 
I  Ijd.  Rayin.533.  ^ecfnan  v.  Bernard^  ib. 
347.     Cuth.37a&a 

6.  Andifiie  ctonot  obtain  admlwion  at  the 
plAoe  appointed,  he  mast  tender  it  as  near  the 
place  ae  ho  can.  Holland  v.  ikUers,  3  Lev. 
153. 

7.  If*  a  man  sign  an  arbitration  bond  **lbr 
himaelf  and  partner,"  a  refbsal  by  the  partner 
to  perfimn  the  awanl  ia  a  breach  of  the  condi- 
tioov  Uioagh  he  is  not  party  to  the  aabmiaBion. 
Stravford  v.  Gtten^  i  Mod.  22a 

&  Where  mone^  is  awarded  to  be  paid  to 
J.  S.,  and  no  mention  is  made  of  his  executors, 
yet,  in  case  of  his  death,  the  money  shall  be 
paid  to  his  ezeeators;  fin'  an  award  creates  a 
daty;  and  the  ezacntors  shall  release,  where 
the  testator  was  awarded  so  to  da  Dmwnty 
T.  Feaey,2  Vent  249. 

9.  So,  if  it  be  to  pay  to  a  stranger  or  his  as- 
signs,  and  he  dies  befi>re  the  day,  it  most  be 
pud  to  his  administrator  or  his  assigns,  ^hon. 
3  Leon.  312. 

10.  If  an  award  be  that  one  shall  make  a 
lease  6r  years  to  another,  rendering  rent,  and 
the  lease  be  made  accordingly,  and  the  lessee 
does  not  pay  the  rent,  still  he  does  not  forfeit 
tile  bond,  nor  does  debt  lie  upon  the  arbitra- 
tion, but  debt  or  distress  upon  the  lease  only. 
Anon,  MoQre,3. 

11.  An  award  that  a  suit  concerning  such  a 
thin^  shall  oeaae,  b  not  broken  by  exhibiting  a 
bill  m  chancery,  and  praying  process  at  me 
end  of  it,  without  taking  out  process.  Fretman 
V.  Skeene^  I  Ra  7. 

1%  li  tht  award  be  to  do  an  act,  or  to  pay 
money  lo  a  stranger,  who  will  not  accept  there- 
o£|  and  there  be  a  tender  and  refusal,  the  bond 
is  not  forfeited.  Narmeh  v.  Norwiek,  3  Leon. 
61  Gtnne  ▼.  Tinker,  3  Lev.  24.  1  Salk. 
74 

13.  Prosecution  of  a  suit  by  A 
I  *159  ]  *against  B  and  C,  is  no  breach  of  an 
award  that  all  suits  should  cease  be- 
tween A  and  B;  so,  though  B  and  C  had  been 
min  and  wife.  BamardUion  ▼.  Fowler ,  10 
Mod.  205. 

14  If  arbitrators  award  the  defendant  to 
pay  the  plaintiff  his  costs  of  suit,  to  be  taxed 
by  the  proper  officer  before  a  particular  day, 
it  is  the  business  of  the  defendant  to  have 
them  taxed  before  that  day.  Candler  v.  FuU 
ler,  WiUes,  65. 

XIll.  £>FXCT  OF  AN  AWARO. 

1.  An  award  to  pay  money  in  satisfaction 
nay  be  pleaded  in  bar.  iS^tre  v.  Greoetf,  2 
Ld.  Saym.  965. 

^  A  defendant  may  plead  the  award  of  a 
collateral  thing  in  satisfaction,  without  aver, 
ring  that  the  award  is  performed.  BoisUte  v. 
BmUy,  6  Mod.  221.  Crtfie  v.  Hannie,  12 
Mod.  4. 

3.  In  pleading  an  award,  the  terms  of  it 
most  be  pursued.  Wattnough  v.  BolgaU,  3 
Lev.  293. 

4.  Where  a  submission  is  pleaded  and  no 


place  shown,  it  is  bad.    Bmrher  v.  Palmer,  1 
Com.  141. 

5.  If  an  award  be  pleaded  without  date,  it 
must  be  computed  firom  the  delivery.  Armitt 
v.Breame,  ISalk.  76. 

6.  An  award  that  one  party  shall  accept, 
without  awarding  the  other  to  perform,  is  no 
bar.    Clapcott  v.  Doey,  I  Ld.  Raym.  612. 

7.  An  award  of  mutual  reieases  does  not 
discharge  an  action  till  it  is  performed.  JFVee- 
man  v.  Bernard,  1  Ld.  Raym.  248.  612. 

8.  A  defendant  in  custody  u  not  entitled  to 
be  discharged  until  the  award  is  actually  per- 
formed.   Aepley  v.  Croeiey,  Barnes,  54. 

XIV.  CoNSEaUKMCB  OF  THE  AWARO  BBINO  VOID. 

When  an  award  is  void,  a  covenant  and 
bond  to  perform  the  award  is  also  void.  Jo^ 
eon  V.  Wtltoii,  Willee,  248. 252.    Jenk.  116. 
XV.  Of  settino  Asms  Tin  awaid. 

1.  An  award  cannot  be  complained  of  eren 
by  consent,  till  the  submission  is  made  a  role 
of  court  Harrieon  v.  Orundy,  2  Stra.  1178. 
Afi^erfon  v.  Coxeter,  1  Stra.  301.  ilium.  C.  T. 
Hardw.  232.  Baily  v.  Cheeeeley,  1  Com. 
114  n. 

2.  The  grounds  for  setting  it  aside  must  be 
stated  in  the  rule  to  show  cause.  1  Saund. 
327  e.  n.  [t.] 

3.  An  award  cannot  be  set  aside  under  the 
statute  9  dt  10  W.  3.  for  defects  appearing  on 
the  fece  of  it ;  but  the  court  will  not  grant  an 
attachment  for  not  performing  it  Hutchine  v. 
AKcAtiM,  Andr.  297.    7T.R.73. 

4  It  can  be  on  no  other  ground  than  fhiud, 
or  corruption,  or  misbehaviour,  in  the  arbitra- 
tor. Anderson  v.  Caxeter,  1  Stra.  301.  Anon, 
Holt  80.  1  Saund.  327  d.  2  Ld.  Raym.  857. 
But  see  1  Saund.  327  d.  n.  [i] 

5.  On  motion  to  make  an  award  a  rule  of 
court,  the  affidavit  ought  not  only  to  set  fortii 
when  the  award  was  made,  but  also  when  it 
was  signed,  sealed,  and  deUvered.  Cowell  t. 
Waller,  W.  Kely.  71. 

6.  Award  was  set  aside,  one  of  the  parties 
being  neither  summoned  nor  heard.  Paeehal 
V.  Terry,  W.  Kely.  132. 

7.  On  setting  aside  the  award,  the  court 
will  in  no  case  go  into  the  merits.  1  Saund. 
Rep.  327  e. 

8.  When  the  submission  is  made  a  rule  of 
court  under  the  statute,  the  application  to  the 
court  must  be  made  on  the  last  day  of  the 
next  term  afler  making  the  award.  1  Saund. 
Rep.  327  d. 

9.  When  the  objections  arise  upon  the  face 
of  the  award,  the  application  may  be  made  at 
any  time ;  but  where  the  party  complains  of 
corruption  or  ill  practice,  he  must  do  it  within 
the  second  term.  Stephenson  v.  Brotoning, 
Barnes,  56. 

10.  The  application  to  the  court  may  be 
made  at  any  time,  when  the  reference  is  by 
order  of  N.  P.,  or  a  judge  at  chambers.  An- 
dereon  v.  Coxeter,  1  Stra.  301 .  1  Saund.  327  e. 
n.  [j,] 

11.  Objections  to  an  award  pursuant  to  a 
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bond  oome  too  kte  after  the  finttenn.  Dubou 
V.  Medh/eatt,  1  Barnes,  41. 

12.  The  court  of  chancery  will  not  vacate 
an  award  on  the  grounds  of  its  bein^  unrea- 
■onable,  and  that  the  party,  aAer  nobce  to  at- 
tend, wae  not  heard.  H'4i/2erv.irtfi^,9Mod.63. 

13.  Where  an  arbitrator  takes  money,  whe- 

ther for  charges  or  any  thing  else, 
[  *100  ]  *before  making  his  award,  it  will  be 

set  aside.  Sh^hardy.  Brand,  C.T. 
Hardw.  53. 

14.  An  award,  made  by  an  umpire,  was  set 
aside,  because  the  right  of  nominating  the 
umpire  was  tossed  up  for  by  the  arbitrators. 
Hewitt  ▼.  Peiif^,  Sav.  99. 

15.  When  the  submission  u  originally  by 
rule  of  court,  the  power  of  the  court  to  set 
aside  the  award  is  independent  of  the  statute. 
1  Saund.  327  (2.  n.  [t.] 

16.  When  an  awaxd  has  general  words  suf- 
ficient to  take  in  all  matters,  OTidence  cannot 
be  admitted  that  something  was  not  taken 
into  consideration.  SheUingY,  Farmer,!  Stnu 
647. 

xvi.   rsmkdt  for  non-pkefoemanck  of  an 

awakd; — 
(a)  By  action. 

1.  If  a  sum  of  money  or  other  thing  is 
awarded  in  satisfaction,  it  dischar^  the  old 
duty,  and  raises  a  new  one  for  which  an. ac- 
tion will  lie.  Freeman  y.  Bernard,  12  Mod. 
130. 

2.  Debt  on  the  award  lies  for  a  sum  of  mo- 
ney awarded,  whatever  was  the  mode  of  sub- 
mission; but  not  where  the  award  was  for 
performance  of  a  collateral  act  2  Saund.  62  a 

3.  Debt  is  the  most  convenient  action.  2 
Saund.  62  6.  n.[/.] 

4.  Debt  lies  not  against  an  executor,  upon 
an  award  made  upon  a  submission  by  the  tes- 
tator to  reference,  though  the  award  was  in 
writing.  AttomeV'General  v.  White,  Com.  435. 

5.  So,  where  debt  on  an  award  which  was 
in  writing  was  brought  against  an  adminis- 
trator,  it  was  held  not  to  lie ;  for  the  intestate 
might  have  waged  his  law.  Bowyer  v.  Oar- 
land,  Cro.  Eliz.  600. 

6.  Assumpsit  on  the  award  lies,  (though  it 
did  not  formerlv,)  where  the  award  is  for  the 
performance  of  a  collateral  act,  and  the  sub- 
mission is  without  deed.  2  Saund.  62  a. 

7.  So  it  lies  on  a  submission  by  a  rule  of 
nwt  priue  or  judge*s  order.  2  Saund.  62.  a,  n. 

8.  In  assumpsit  to  perform  an  award,  that 
the  defendant  should  pay  several  sums  of  mo- 
ney at  several  times,  an  action  lies  for  the  Brst 
sum,  and  new  action  for  the  other  sums,  iatiee 
guaties  they  shall  become  due.  Cooke  v.  Whor- 
toood,  2  Saund.  337. 

(b^  By  attachment. 

1.  Attachment  may  be  obtained  for  non- 
performance of  a  parol  award.  RawUng  v. 
Wood,  1  Barnes,  40. 

2.  The  misbehaviour  of  arbitrators  is  no 
impediment  to  the  granting  an  attachment  for 


noo-performanee  of  an  award.    AaeikAiidr. 

299. 

3.  Attachment  lies  for  non-performanoe  oT 
an  award  after  the  submission  is  made  a  rule 
of  court    Darhyokire  v.  Cannon,  1  Mod  2 1 . 

4  But  when  the  party  comes  in  upon  the 
attachment,  he  may  plead  no  award  made.  M, 
ibid. 

5.  Service  of  a  subpoena  was  held  to  be  a 
breach  of  a  rule  of  reference  made  at  mat  priuM, 
and  an  attachment  was  granted.  Daoila  v. 
Almanxa,  1  Salk.  73. 

6.  Executing  an  award  by  process  of  con- 
tempt  is  discretionary,  and  the  court  will  not 
do  it,  when  there  are  contradictory  affidavits 
as  to  the  due  performanoe.  Sir  T,  Haieo  v. 
Taylor,  I  Stra.695.    1  Salk.  73.  n.  lb.  83. 

7.  If  the  award,  (made  by  rule  of  court,)  be 
of  money  to  be  paid  on  one  side,  and  nothing 
done  on  the  other,  the  court  wiH  not  grant  at- 
tachlnent  till  a  release  be  tendered.  Pahner'e 
case,  12  Mod.  234 

8.  The  court  refused  to  grant  an  attach- 
ment for  non-payment  of  a  sum  of  money 
awarded,  and  wmch  was  demanded  when  a 
rule  for  setting  aside  the  award  was  pending. 
DaUinr  v.  Matchett,  WiUes,  215. 218. 

9.  Nor  is  it  grantable  for  non-perfbrmanoe 
of  an  award  detective  on  the  fiice  of  it  lAtf- 
ehino  V.  HutchAng,  Andr.  297. 

10.  Nor  in  general  if  an  action  is  brought 
thereon.  Anon.  Andr.  299.  Stock  yr.DeSnuth, 
C.  T.  Hardw.  106. 1  Salk.  73.  n.    lb.  83. 

11.  And  the  attachment  will  be  discharged, 
if  the  party  is  in  execution  on  the  action.  1 
Salk.  73.  n.    lb.  83. 

12.  A  personal  demand  is  necessary  to 
ground  an  attachment  for  not  performing  an 
award  made  upon  a  rule  of  court  Forgter  v. 
BruneU,  Holt  78.  2  Saund.  62  a.  n-  [e.] ;  185. 
n.(l.)  12  Mod.  257. 

13.  Or  endeavours  must  be  shown 

to  *find  and  serve  him.  Anon.  12  [  *161  ] 
Mod.  257. 

14.  And  there  should  be  an  affidavit  of  the 
award  being  demanded.  Chanler  v.  Driver, 
12  Mod.  317. 

15.  To  an  attachment  for  not  performing  an 
award,  the  pu^  may  plead  no  award  nude. 
Darhyehire  v.  Cannon,  1  Mod.  21. 

16.  An  application  for  the  attachment  may 
be  resisted  at  any  time  for  defects  on  the  fece 
of  the  award;  but  the  court  will  not  go  into 
the  merits  of  the  award.    1  Saund.  327  e. 

(c)  By  hoik. 

On  breach  of  an  award  made  a  rule  of  court, 
the  party  may  proceed  both  by  action  and  at- 
tachment  at  the  same  time.    Clark  v.  Blwiek, 
10  Mod.  333.    Anon.  1  Salk.  73.    lb.  83. 
(d)  By  proceeding  in  the  original  action. 

1.  Verdict  for  security  on  matters  referred 
by  rule  of  court;  award  for  defendant  to  pay, 
A.C. ;  plaintiff  may  elect  to  proceed  upon  the 
verdict  for  non-performance,  dtc,  but  he  must 
apply  to  the  court  for  leave.  KetiU  v.  Orooe, 
2  Barnes,  54 
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2.  On  apffieatioiQ  for  leftve  to  take  oat  eze- 
cvtum  ibr  noa-perfiannanoe  of  an  award,  an 
affidavit  of  tlie  doe  execution  of  the  award,  or 
of  a  demand  of  the  money,  is  as  necessary  as 
if  plaintiff  had  proceeded  by  attachment  Read 
▼.  Gmmet^  9  Barnes,  55.  1  Salk.  73.  83. 
XVIL  Pbockbodvgs  oi  an  Acnoit  on  the  Aau- 

TBATIDN  BOND,  OE  AWAED  ; — 

(a)  Deelarttiion. 
1-^  I>Bbt  lies  on  an  award  without  mention- 
in|^  in  the  declaration  that  the  award  was  of 
two  parta.     TUfard  ▼.  French,  1  Sid.  160. 

2.  In  debt  on  an  award,  a  matual  submis- 
■on  must  be  shown.  DiUey  v.  PolkUl^fi  Sin. 
923.    3  Saand.  €1  A.  n.  (2). 

3.  It  is  enonch  to  show  so  mnch  only  of  the 
award  as  is  snfficient  to  maintain  the  action ; 
therefiire  the  plaintiff  need  not  set  fiirth  any 
more  of  the  award  than  makes  for  him.  S 
Sannd.  63  c.     1  Leon.  73. 

i.  He  may  aay,  that  it  was  ■'among  other 
thmga"  awarded.    2Samid.62i. 

5.  A  Toid  part  of  an  award  need  not  be  set 
ferth.    Pmiongr,  Tkunngold,  12  Mod.  5^ 

6.  Nor  need  the  plaintiff  set  out  any  more 
than  b  snfficient  to  support  his  case.  Perry 
▼.  iVieftoIseR,  1  Burr.  278. 

7.  Bat  if  the  plaintiff  mmeoessarily  set 
fivth  the  whole  award,  and  it  appears  to  be 
defedive,  the  declaration  is  bad.  2  Sannd. 
63e. 

8.  Notice  of  the  award  b^  the  defendant 
need  not  be  averred,  unless  it  was  prorided 
that  the  award  should  be  notified.  2  Saund. 
62*. 

9.  A  declaration  on  an  arbitration  bond  was 
l>dd  good^  first,  although  it  did  not  appear  that 
die  award  was  under  Uie  seal  of  the  arbitra- 
tors; secondly,  although  the  clause  to  make 
the  submission  a  rule  of  court  was  not  set 
mt;  aad,  thirdly,  although  it  was  not  said  that 
the  dsfendant  had  notice  of  the  award.  EUt- 
Ml  ▼.  Comps,  7  Mod.  361. 

^  10.  Bat  if  a  submission  to  arbitration  pro- 
vide "that  the  award  be  under  hand  and  seal," 
the  pleading  such  award  under  seal  only,  is 
bad    CohmiM  T.  CoIumAel,  2  Mod.  77. 

11.  On  an  award  that  A  shall  give  a  dinner 
toB  on  Wednesday  or  Thursday,  it  seems 
Botice  is  necessary.    Boidoe  v.  Bat/y,  6  Mod. 

12.  It  b  optional  either  to  state  or  omit  ibr 
what  cause  the  parties  submitted.  2  Ekund. 
61A.n.(l). 

13.  Material  omissions  make  the  pleading 
of  an  award  ilL  Foreland  y.  Marygold,  HoU* 
80, 81. 

14^  Where  a  void  thing  is  awarded,  as  a 
condition  precedent,  the  doing  of  it  must  be 
werred.    I.ee  v.  JStting,  12  Mod.  588. 

15.  The  submission  need  not  bo  set  out, 
Bor  is  it  necessary  4o  aver  that  the  award  was 
made  in  writing,  or  that  it  was  ready  to  be  de- 
fimed.  iinon.  2  Ld.  Raym.  989.  6tfth.  159. 
Ao6iaa9ii  y.  Cahoood,  6  Mod.  83.  1  Saund. 
237 A.    2Sattnd.  61i 


16.  Unless  the  parties  are  bound  by  it  in 
some  unusual  manner,  and  then  the  terms 
must  be  stated.    2  Saund.  61 1. 

17.  In  debt  on  a  bond  of  arbitration  an 
averment  **  that  the  award  was  ready  to  be 
deliTored,"  is  sufficient,  without  saying  to  both 
partiee.    Oatei  v.  Bromhiil,  6  Mod.  177. 

*18.  A  parol  award  may  be  pleaded  [  *162  ] 
as  ready  to  be  delivered.    Oofes  v. 
BromO/,  1  Salk.  75. 

19.  The  award  must  be  stated  to  have  been 
made  pursuant  to  the  submission,  in  form  as 
well  as  substance.    3  Saund.  63.   1  Stra.  116. 

20.  An  award  that  does  not  appear  to  be  re- 
ciprocal, cannot  be  made  good  by  an  aver- 
ment that  it  was  made  de  et  euper  promtssM. 
Bacon  V.  Dubarry,  1  Ld.  Raym.  347. 

31.  In  assumpsit  on  an  award,  a  mutual 
submission  must  be  averred  in  the  declaration; 
but  the  submission  need  not  be  stated  to  have 
been  in  writing,  nor  set  out,  but  may  be  stated 
generally,  unless  the  mode  was  peculiar.  3 
Saund.  61  A.    lb.  61  i 

32.  In  debt  on  bond  for  performance  of  an 
award,  it  is  not  necessary  to  state  the  date  of 
the  award ;  for  if  it  be  ^egcd  to  be  made  on 
a  day  which  is  within  the  time  of  the  sub- 
mission, it  is  sufficient  Amoie  v.  Breame,  6 
Mod.  344. 

33.  In  a  parol  award,  the  veir  words  need 
not  be  expressed ;  the  effect  and  substance  of 
them  are  sufficient  Tkondineon  v.  ArriAinf 
1  Com.  330. 

34  The  whole  award  must  be  set  forth.  3 
Saund.  63  c. 

35.  If  only  part  of  an  award  be  set  forth, 
and  the  conclusion  be  with  a  profort,  if  de- 
fondant  craves  oyer,  and  demur,  it  is  ill  for  the 
variance.  Furlong  v.  Thomigold,  12  Mod.  533. 

36.  In  debt  on  the  bond  for  the  performance 
of  the  award,  breaches  must  be  sugmsted 
under  8  &  9  W.  3.  3  Saund.  63  b.  n.  [/].  lb. 
187  a. 

S27.  An  award  was,  to  pay  iuper  vel  ante 
such  a  dav ;  and  the  breach  was  thus  assigned; 
that  he  did  not  pay  tecundum/omuifn  et  effect- 
urn  arbitrii;  it  was  held  good.  Lee  v.  JStttn, 
lLutw.549. 

28.  Profort  of  the  award  is  unnecessary.  1 
Saund.  9  a.  n.  [d].  3  Saund.  63  b. 

39.  A  declaration  in  debt  on  an  arbitration 
bond  submitting  a  trespass,  need  not  notice 
the  m  el  armie.    Brieloe  v.  Baily,  6  Mod.  331. 

30.  All  matters  necessary  to  constitute  the 
breach  most  be  distinctly  stated.  1  Saund. 
103  d.  n.  [6]. 

31.  But  disjunctive  words,  such  as  **paid  or 
caused  to  be  paid,**  are  unnecessary.  1  Saund. 
Rep.  334  en.  [6]. 

33.  Where  an  award  is  made  to  pay  so 
much  on  the  delivery  thereof  it  is  a  good 
breach  to  say  that  he  did  not  pay  on  the  de- 
livery of  the  award,  without  saying  vel  unquam 
pottea,   iSKrofig  v.  Saunden,  1  Lutw.  389. 393. 

(b)  Plea. 

1.  An  award  may  be  pleaded  in  bar  without 
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Effibrmanoe.     Freeman  t.  Bernard^  1  Ld. 
ayin.248. 

i.  In  debt  upon  bond  to  stand  to  an  award, 
defendant  ought  to  show  the  award,  and  bow 
he  haaperfbrmed  it    Afwn,  Moore,  3  pL  9. 

3.  Jwn  nibmi»»it  pleaded  to  debt  on  bond, 
and  verdict  apon  it,  ia  good,  although  there  be 
no  breach  aaaigned.  Kind  v.  Carter^  1  Sid. 
390. 

4.  If  a  bond  be  to  perform  an  award  of  two 
peraons,  or  either  of  them,  it  ia  not  aufficient 

t  to  plead  that  those  two  persona  made  ^no 
award,"  without  adding  **  nee  eorum  ali^ie" 
Bridge*  ▼.  Bedding  field,  2  Mod.  27. 

6.  So,  if  a  aabmission  be  de  permieeia  vel 
aliqua  parte  inde^  it  is  not  sufficient  to  plead 
''no award,"  wiUiout  saying  nee  de  tuiqua 
parte  inde.    S.  C.  2  Mod.  27. 

6.  Defendant  cannot  go  into  objections  in 
point  of  law  to  the  award.  1  Saund.  327  b.; 
but  see  1  Saund.  103.  n.  (1). 

7.  He  cannot  show  collusion  or  other  mis- 
conduct  in  the  arbitrators.    1  Saund.  327  6. 

8.  A  man  might  formerly  wage  law  against 
an  award  under  hand  and  seal,  unless  the  sub- 
mission  were  by  specialty  under  the  hand  and 
seal  of  the  party  who  submitted  to  such 
award.  Hodsden  v.  Harridge,  2  Saund.  65. 
74. 

9.  Misconduct  of  the  arbitrators  cannot  be 
pleaded  in  avoidance  of  the  award,  ki  an  ac- 
tion upon  it ;  nor  be  given  in  evidence  under 
nil  debit,  or  nul  tiel  agard»  1  Saund.  32?  6. 
and'n.  (3). 

10.  Nor  a  refusal  by  them  to  deliver  the 
award.    1  Saund.  327  e, 

11.  If  a  submission  be,  so  as  the  award  be 
made,  Slc.  ready  to  be  delivered  to  the  parties, 
or  to  such  of  them  who  shall  desire  it,  the  de- 
fendant must  desire  the  award,  and  plead  the 
mattor  specially ;  and  the  plaintiff  need  not 
aver  that  it  was  ready  to  be  delivered.  Roueby 
V.  Manning,  3  Mod.  330. 

*12.  Plea  of  performance  must 
[  *163  ]  state  a  performance  of  the  whole. 
1  Saund.  324.0.  n.  (3). 
13.  In  a  debt  on  an  award,  the  defendant 
cannot  avoid  the  award,  because  a  release  is 
awarded  of  all  bonds  and  judgments,  (though 
the  bonds  and  judgments  were  not  within  the 
submission,)  unless  he  particularly  shows 
that  there  were  some  bondii  or  judgments  be- 
tween the  parties.  RoberU  v.  Marietl,  2 
Saund.  190. 

(c)  RepUeation, 

1.  Afler  nvl  tid  agard,  assigning  a  bad 
breach  ia  bad  on  general  demurrer,  and  not 
aided  by  verdict    1  Saund.  103. 

2.  The  breach  is  not  issuable  or  traversable 
when  assigned;  being  an  exception  to  the 
rule,  that  when  defendant's  plea  admits  a 
non-performance,  plaintiff  neeid  not  show  a 
breach.     1  Saund.  103.  n.  (1).  103  c  n.  (4). 

3.^  To  a  plea  of  no  award  made,  plaintiff 
replies,  an  award  made  before  exhibiting  the 
bill,  but  does  not  state  that  it  was  made  with- 


I  in  the  time  allovred ;  the  deibct  ia  cured  upoa 
a  general  demurrer,  but  otherwise  if  the  de* 
murrer  had  been  apeciaL  Skinner  t.  Andrem, 
1  Sid.  370.    1  Lev.  245.  S.  C. 

4  In  this  case  it  waa  held,  that  the  de&o* 
dant  having  pleaded  no  award,  he  could  not 
afterward  traverse.     S.  C.  1  Lev.  245. 

5.  Debt  on  a  aubmisBion  bond,  iia  quod  the 
award  be  made  in  writing,  or  by  parol,  before 
two  witnesses ;  plea,  no  award  made ;  a  repli- 
cation of  an  award  ore  tenue  must  be  shown  to 
be  made  before  two  witneeaes;  otherwise  it  it 
bad.     WiUon  v.  Conatable^  I  Lutw.  53a 

6.  A  replication  to  an  award,  setting  out  lo 
award  void  in  law,  should  be  demurred  ta  1 
Saund.  327  6.  n.  [^]. 

7.  In  debt  on  an  award,  (made  on  a  sabmis- 
sion  bond,  to  stand  to  the  av^ard,  so  as  it  be 
ready  to  be  delivered  at  such  a  time,)  a  repli^ 
cation,  afler  **no  award**  pleaded,  setting  fortb 
an  award,  is  good,  although  it  do  not  state  that 
it  was  ready  to  be  deliverad  at  the  time.  Be- 
bineon  v.  Calwood,  6  Mod.  82. 

8.  But  the  award  must  be  alleged  to  be  made 

in  form  according  to  the  submission.  Hnder- 
son  V.  WUliameon,  1  Stra.  116. 

9.  In  debt  upon  bond,  conditioned  to  stand 
to  an  award,  See  the  defendant,  after  demand. 
ing  oyer  of  the  bond  and  condition,  pleaded 
no  award  made:  the  plaintiff  replied,  that  the 
defeiidant,  before  the  time,  revoked  and  re> 
called  his  authority;  upon  demurrer  to  ^^.^ 
plication,  judgment  was  given  for  the  plaintiff; 
and  it  was  resolved^— Ist,  that  where  a  mantf 
bound,  by  bond,  to  stand  to*  abide  by,  and  per- 
form the  award  of  an  arbitrator,  be  may  om- 
termand  the  authority  of  the  arbitrator;  2<Uji 
that  the  plaintifl^  in  his  replication,  need  not 
aver  that  the  arbitrator  had  notice  of  the  coon- 
termand,  for  that  is  impUed  in  the  worde  "re- 
voked  and  recaUed  aU  the  authority,  W'  •no* 
3dly,  that  by  the  countermand,  the  bond  wtf 
forfeited.  Fynior'a  case,  8  Co.  81  bw  iBrownL 
62.    2  Brownl.  290.  S.  C. 

(d)  Rejoinder. 

1.  The  defendant  cannot,  in  his  rejomder. 
say  any  thing  which  admito  an  award,  tfaoogo 
a  void  one.  1  Saund.  327.  2  Saund.  84  c. 
ib.  189.;  but  see  1  Saund.  327.  n.  [4 

2.  In  debt  on  bond  to  perform  an  award,  a 
rejoinder  that  the  award  was  not  tendered  ac- 
cording to  the  condition  of  the  bond,  is  a  <^ 
parture  from  the  plea  in  bar.  Hofcerlf  v.  m- 
rieU,  2  Saund.  189,  190.  .  , 

3.  The  defendant  cannot,  in  the  rejomder, 
traverse  any  matter  which  shows  the  awtf 
good;  therefore  a  replication  containmg  wca 
matter  should  conclude  to  the  country. 
Saund.  327.  n.(l).  ... 

4.  If  a  pert  only  be  set  out  m  the  iepl«»- 
tion,the  rest  should  be  set  out  in  the  rqomder, 
and  demurred  to.    1  Saund.  327  b.  n.  (g> 

(c)  Judgment,  Sfc.  ^  . 

1.  Judgment  by  default  is  final  in  the  w* 
instance.    2  Saund.  62  6.  n.  [/]•  < 

2.  Though  the  plaintiff  has  got  jodgin«n^ 
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it  may  be  iflerwrnrdi  arretted,  if  the  award 
<ea  eel  oat)  u»ears  to  be  Toid.  Anon.  IS 
Mod.e34. 

3l  Id  error  od  a  jad^ment  in  debt  on  bond, 
beU  in  error  (except  afier  verdict)  ia  not  ne- 
F.    SSaoiMLlOlifc. 
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TAXX    BAIL, 


Bl  OIYBf, 


[  'IW  J  'BAIL. 

(a)  bail  in  civil 

INGS. 

L  Wbbc  thk  aamir  mat 

p.  165. 
IL  IVhsh  not,  p.  165. 

IIL  IVhEN   IPKIAL   BAIL   MVIT 
p.  165. 

IV.  Wbbn  ookmon  bail  19  aumcmrr,  p. 
167. 
V.  When  and  bow  bail  shodld  be  put 

m,  p.l6a 
VL  What  pebbons  abe  inc»mfetbnt  to 

bboomb  bail,  p.  169. 
VIL  EzcBpnoM  to  bail,  p.  170. 
Vm  Op  adding  bail,  p.  170. 
CL  SnuKOfa  ocrr  bail,  p.  170. 

X.  JosnPICATION  OF  BAIL,  p.  170. 
XL  How  THE    BAIL    BOND    aHOOLD  BE,    p. 

m. 

Xn.  Amuriient.  OP  THE  bond,  p.  171. 

Xlll.  EPPECT  OP  ABSlONINa  THE  BOND,  p.  172. 

XIV.  When  the  bail  abe  liable,  p.  172. 
XV.  To  WHAT  extent  liable,  p.  173. 
XVL  NacmiTT  op  a  capiab  ad  batupaci- 
ERDim,  p.  174. 

XVIL  SOBBENDEB  OP  PRINCIPAL: 

(aj  When  ike  principal  can  render  or 
be  rendered^  p.  174. 

(b)  IFAen  furt,  p.  175. 

(c)  Notice  of  render^  p.  176. 

(d)  Hno  it  ahoutd  he  entered  and  re- 

corded^  &.c.  p.  176. 

(e)  WhenitdiechargeMthebaa^^Vl^ 
(0  1FA«n  not,  p.  176. 

(g)  dmaeottenee  of  not  renderings  p. 
177. 

XVllL  Bt  WHAT  OTHEB  MEANB  THE  BAIL  AEE 
DiaCHABOED,  p.  177. 

XDL  Pboceedinqs  AOAiNer  the  bail,  bt 
AcnoN  OP  debt  oh  the  bail. 
bond: — 

(a)  At   what  time   it   may  be   com- 

menced^  p.  178. 

(b)  By  wham  the  action  may  bebroughty 

p.  17a 
(e)  In  what  court  it  ohmdd  be  brought, 

p.178. 
(d)  ff^en6aaflikiy6ere9iitred,p.l7a 
{eS  Ofthevenue,p.nB, 
(0  Declaration,  p.  17a 
ig)  Plea,  p.  179. 
[Of  tAe  Rboognizance  OP  Bail,  anif  ;»roeee({- 
>"^  upon  t(,  eee  poet,  tit  Rsdognizance. 

(V  w«  proeeedtnge  by  Scieb  Faciab,  eee  poet, 
tL  SciBE  Faclw.] 

XX.  EiVECT    OP  PBOCEKDINO   A0AIN8T  THE 
BAIL,  p.  179. 
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XXI.  When  the  ooitbt  will  itat  pbocied- 

IN08  AGAINST  THE  BAIL,  p.  179. 

XXII.  When  not,  p.  ISO. 

XXIII.  C0N8BQUENCE8  op  PROCEEDINOB  BBIliO 
■TAID,  p.  181. 

XXrV.  When  thet  mat  be  set  aside,  p. 
181. 
XXV.  When  not,  p.  181. 
XXVI.  When  bail  mat  obtain  beliep  in 

OTHER  BESPECTS  BT  APPLICATION  TO 
THE  COURT,  p.  181. 

XXVII.  Proceedings  op  the  bail  against 

THK  PRINaPAL,  p.  181. 

XXVIII.  When  the  bail  mat  bring  error, 
p.  182. 


(B)  BAIL    IN    CRIMINAL    PROCEED. 

IN6S. 
I.  Respecting  the  power  op  baiuno  in 

general,  p.  18S. 
II.  In  what  CASBi  bail  mat  be  taken,  p. 
182. 

III.  In  what  not,  p.  183. 

IV.  Op  the  number  op  bail  kaauiREii,  p. 

185. 


(C)  BAIL  IN  ERROR.    See  poet,  Ut 
Error. 


•(A)  BAIL  IN  CIVIL  PROCEED.  [  n95  ] 

INGSL 
I.  When  the  sheripp  mat  take  bail. 

1.  At  common  law,  the  aheriff  was  not  com- 
pellable to  take  bail,  but  be  might  if  he  pleas- 
ed. Parker  ▼.  Welby,  1  Vent  85.  /d.  55.  3 
Saond.  61g.  n.(6) 

2.  This  discretionary  power  which  the  she- 
riff possessed  produced  great  extortion,  and 
oppression  of  the  subject  EUie  v.  Yor&o- 
roii^A,2Mod.  180. 

3b  By  the  23 H.  6. and  13  Car.2,  he  is  com- 
peUed  to  take  bail  in  certain  cases,  and,  there, 
fore,  if  the  sheriff  refuse  to  accept  a  bail-bond, 
when  tendered  with  sufficient  sureties,  he  is 
liable  to  a  special  action  on  the  case.  Salmon 
V.  PercivaU,  Cro.  Car.  196.  2  Saund.  61  6.  n. 
(5);  and  ib.  61  g.  n.  (8),  where  the  cases  are 
collected. 

4.  A  sheriff  may  take  bail  upon  an  attach- 
ment of  priTilege,  attachment  upon  a  prohibi- 
tion, and  attachment  in  process  upon  a  penal 
statute.  Field  v.  Workhouee,  1  Com.  264«  1 
Ld.  Raym.723. 

5.  So  on  an  attachment  out  of  chancery. 
ZatDton  v.  Haddock,  2  Vent  23a  Burton  t. 
Law,  Sty.  234 

6.  And  on  an  attachment  for  oontempt ;  but 
the  prosecutor  may  refuse  to  aooept  it  Bex 
T.  Davie,  2  Salk.  608.  See  poet,  div.  2.  pi.  2, 
contra, 

7.  He  may  or  he  may  not  do  it  at  his  dis* 
cretion,  upon  an  attachment.  2  Saund.  59. 
59.  n.  [c],    Bex  v.  Dawee,  1  Ld.  Raym.  722. 

8.  In  audita  querela,  grrounded  upon  a  re- 
lease or  record,  the  party  may  be  bailed :  but 
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otherwise,  if  opon  a  matter  of  fact     Hanfird 
Y.  Bellowei,  1  Ro.  133. 

9.  So  while  the  rctam  to  a  kaheoM  eorpui  is 
under  consideration,  though  the  commitment 
was  in  execution,  or  pro  pana.  Rex  v.  Daio- 
f on,  Holt,  88.  Fort  242. 

II.  Whkn  not. 

1.  The  sheriif  cannot  take  bail  on  an  attach- 
ment out  of  chancery,  for  want  of  appearance 
or  answer.  WaddiogUm  v.  FUeh,  1  Barnes, 
53.    Ca.  Prac.  C.  P.  14. 100. 

2.  Or  upon  an  attachment  for  contempt; 
but  a  Jud^e  at  chambers  may.  Field  v.  Work- 
AouM,  1  Com.  264.  1  Ca.  Prac.  C.  P.  14.  S. 
C.  Anon.  1  Stra.  479.  Sed  vid.  Tidd.  Prac. 
8ed.220. 

III.  WuKN  SPECIAL  BAIL  MUST  M  OIVKN. 

1.  The  court,  upon  motion,  ordered  special 
bail  upon  a  general  latitat  in  trespass,  where 
there  was  an  affidavit  of  a  grievous  wound- 
ing. Anon,  1  Sid.  276.  IHUon  v.  Darhy^ 
Comb.  57. 

2.  In  cooenaitf,  on  an  affidavit  that  plaintiff 
was  damnified  100[.  Fleetwood  v.  Poictier,  X 
Barnes,  58. 

3.  In  covenant,  bail  can  only  be  required 
where  the  damages  are  reducible  to  a  certain- 
ty.   Reynoldson  v.  Bladee,  2  Barnes,  94. 

4  On  an  award  to  pay  a  certain  sum. 
Awm,  I  Keb.  450.  pi.  39. 

5.  In  action  on  bimd  to  save  harmless,  plain- 
tiff must  swear  positively  and  certainly,  how, 
and  for  how  much,  he  is  damnified.  Whi^ld 
V  Wk^field,  2  Barnes,  97. 

6.  Special  bail,  on  affidavit  of  taking  away 
and  spoiling  hop-poles,  &,c,  to  the  damage  of 
SO/.,  without  a  Judge's  order.  Cooky,  Sankey, 
1  Barnes,  55. 

7.  In  erim,  eon»  Anon,  11  Mod.  275. 

8.  Though  a  counter-affidavit  was  made 
that  plaintifTs  death  was  reported,  and  a  se- 
cond marriage  had.  Haddenoeek  v.  Ca<ifi«r, 
1  Barnes,  47. 

.9.  In  civil  cases,  the  merits  of  the  case  can- 
not be  examined  into  upon  bailing.  Amm,  1 
Salk.  99, 100. 

10.  By  exeeutori  or  adminieiratoro  on  de- 
MUtttvit  found.  FUxwiUianu  v.  Moor,  2  Keb. 
371.  pi.  28,  and  670.  pi.  55,  Robtne  v.  Hay. 
man,  1  Keb.  451.  pL  42. 1  Lev.  245.  Page  v. 
Price,  I  Solk.  9a 

11.  If  Vk  feme  eooert  be  arrested,  and  her  co- 
verture is  clear  and  notorious,  she  shall  be 
discharged  on  common  bail ;  but  otherwise 
■he  shall  find  special  bail,  and  be  put  to  pdead 
the  coverture  in  abatement  Anon,  6  Mod. 
105.  2  Barnes,  80. 

12.  If  the  plaintiff  has  trusted  a  feme  solo, 
or  a  married  woman  living  separately  fh>m 
her  husband,  they  shall  respectively,  on  being 
arrested,  find  special  bail  WiUon  v.  Camp- 
Ml,  6  Mod.  105  n. 

13.  An  infant  is  lioble  to  the  debts  of  his 
iivifeof  full  age,  and  may  be  held  to  bail.  Pa- 
ris y.  Stroud,  2  Barnm,  72.  I 


*14  On  removal  by  kabrntB  corpus  [  *109  J 
from  an  inferior  court,  special  bail 
must  be  given,  except  in  the  case  of  ezeeotors. 
Holt,  87.   Page  v.  i'rice,  1  Salk.  98. 101 ,  102. 
1  Lev.  245. 26a 

15.  Upon  an  action  removed  out  of 
by  a  peer  by  writ  of  privilege.    Harris 
Mountjoy,  2  Leon.  173, 174. 

16.  On  such  removal,  the  court  will 
ine  the  cause  of  action,  and  take  bail  acoord. 
ingly.  LumUy  v.  Quarry,  1  Salk.  102.  2  L<d. 
Raym.  767.  S.  C.  1  Salk.  9a  101. 

17.  A  defendant  removed  by  habeas  carpus 
from  an  inferior  court,  shall  pot  in  comznoaa 
or  special  bail  in  the  court  above,  according 
as  he  would  have  been  obliged  to  do  in  the 

court  below.  Riehardsom  v. ,  2  Show.  188. 

Cross  y.  Smith,  12  Mod.  646. 

la  So  though  the  defendant  be  an  heir  or 
executor.  Lawrence  v.  Blithe,  2  Lev.  204» 

19.  But  the  sum  is  in  the  discretion  of  the 
court  Biptall  y.  Detmish,  6  Mod.  242. 

20.  Bail  was  required  in  trover  removed  out 
of  an  inferior  court,  though  the  merits  appear- 
ed against  the  plaintiff.  LumUy  y.Quiree^  2 
Ld.  Raym.  767. 

21.  In  an  action  of  debt,  the  first  proceae  is 
summons,  and  if  the  defendant  appear,  oom- 
men  bail  shall  be  filed ;  but  if  hie  do  not,  a 
capias  issues  to  hold  to  special  baiL  HaU  v. 
Booth,  1  Mod.  23a 

22.  In  debt  on  bond,  bail  must  be  put  in, 
before  any  motion  can  be  made  to  stay  pro- 
ceedings on  iMiyment  of  principal,  intereat, 
and  costs.    Anon,  6  Mod.  11. 

23.  In  an  action  on  a  judgment  in  an  infe- 
rior court,  bail  will  be  required  above,  though 
bail  was  filed  in  the  original  action  below. 
Dames  v.  Leekie,  2  Barnes,  71. 

24.  A  defendant  both  in  K.  R  and  a  P. 
may  be  held  to  special  hail  in  an  action  an  a 
judgment  for  10/.  for  damages  and  costs,  al- 
though  the  original  debt  was  under  10/.;  but 
formerly  it  was  otherwise.  Lewis  v.  PoUer, 
6  Mod.  268  n.  Gamage  y.  Watkins,  7  Mod. 
212.  7  Mod.  213  n. 

25.  Bail  shall  be  given  in  an  action  of  debt 
on  a  judgment,  notwithstanding  a  writ  of 
error,  if  there  is  no  bail  in  the  original  action; 
otherwise,  not  Wayman  v.  Wayman,  2  Cam. 
556.  Ca.  Prac.  a  P.  32.  2  Keb.  45a  1 
Barnes,  65.  Contra,  Ooodwin  y.  Godwin^  10 
Mod.  17. 

26.  So,  though  the  defendant  might  have 
pleaded  bankruptcy  in  the  first  action.  Combes 
V.  BlaekaU,  1  Stra.  477. 

27.  In  assumpsit  for  money  won  at  play, 
CffrrtI/ V.  Cocibvn,  12  Mod.  295.  2  Salk.  100. 
2  Stra.  1079. 

28.  In  an  action  on  the  game-act  of  9  A.  c 
14,  brought  by  the  loser.  Turner  v.  Warren, 
Andr.  70. 

29.  Special  ball  may  be  required  in  trover 
without  a  Judge's  order.  Catlin  y.  Coth'ii,  8 
Stra.  1192.    6  Mod.  14 

Sa  In  troycr  for  a  ship^  (condemned   as 
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priaB  hj  the  defendant,  ma  Judge  of  a  ftreign 
eoait  or  admiralty,)  he  may  be  field  to  bail,  on 
a.n  order  of  the  coort.  Luadey  t.  Q^ttrn^^  7 
Mod.  9. 

31.  In  action  fyt  words,  where  special 
damaees  are  shown.  Amm,  1  Keb.  173.  pi. 
13a 

3SL  So^  where  a  person  of  quality  was  call- 
ed wbofc  Antm,  1  Leon.  39.  Prac  Ca.  K. 
RS2.&CL 

33.  And  aometimes  in  uanddum  magna' 
tem.  Duke  of  Sekmnberg  ▼.  Murrey^  12  Mod. 
«0.    T.  Raym.74. 

34.  For  n  penalty  of  1002.  for  not  delirer. 
ing  goods  of  3002.  yalae  within  a  certain  time, 
poTsoant  to  an  agreement  inwritinjr.  KeUeWy 
V.  WbodcoeA,  3  Barnes,  66. 

35.  On  a  bottomry  bond,  {inter  oZta,)  for 
payment  ofmoney.  Dejiowr  r.  7Wl,Ca.Prac. 
C.P.34. 

36.  A  diarge  of  nsnry  or  duress  will  not 
excQse  from  special  bail.  Amm*  Holt,  87.  1 
Salk.100. 

37.  In  an  action  afrainst  the  master  of  a 
diip,  ibr  embegaUng  goods ;  bat  for  negligent 
heei^ng,  common  bail  only.  Anon,  iS  Mod. 
251. 

38.  On  ovdawry  after  judgment  on  nU  du 
cit,  the  biil  must  be  special  by  an  heir,  as 
weQ  as  on  indgment.  Brieknor  ▼.  Locke,  2 
Keb.  343.pt  16. 

39.  In  trespass  for  mesne  profits;  so  on 
bond  to  a  sorely  for  appeanmce,  where  the 
first  action  required  it  Anon.  1  Keb.  100. 
pL97. 

40.  A  defendant  when  superseded  by  sur- 
prise, may  be  again  arrested  and  held  to  bail 
for  the  same  debt      WhaUey  r.  JMarttn,  1 

Barnes,  50. 
[  *167  ]     *41.  So,  after  a  discontinuance, 

where  the  proceedings  in  the  first  ac- 
tion were  discovered  to  be  erroneous.  Boles  v. 
BsrTy,2Wils.38l. 

43.  And  where  a  defendant  had  been  dis- 
cbir^  on  perjured  bail,  it  was  held,  he 
migm  be  held  to  bail  on  a  second  writ,  before 
tbe  first  was  discontinued.  OUnius  r.  Delany, 
SSCra.1216. 

43.  Plaintiff  nonsuited  in  debt  on  bond,  may 
vreit  tbe  defendant  in  a  new  action  on  the 
lune  bond.    Harrie  ▼.  l2o6ef  te,  1  Barnes,  69. 

44.  So,  after  a  non  proe.  Tarion  t.  Hayee, 
lStra.439.  SedmdeArcktry.Champ^eyeA 
Brod.  &  B.  289,  contra. 

45.  If  a  prisoner  for  debt  be  discharged 
Bnder  an  insolvent  debtor*B  act,  and  be  a&r- 
wards  taken  again  for  above  the  sum  men- 
tiooed  in  the  act,  he  must  find  special  bail. 
Or^;er  v.  Giaoer,  6  Mod.  301. 

46.  A  person  who  has  been  discharged  as  a 
fo^itive  OT  insfdvent,  may  be  holden  to  special 
btil  SheUUm  v.  Foof,  Say.  30a 

47.  If  a  eupereedeae  be  granted  to  an  mult, 
ts  fuerela,  upon  the  process  of  vefiire  faeiae 
mre  bail  found,  it  is  irregular.  Petere  v. 
WAt(e,2Show.a39. 


IV.  Wbsn  ooMHOif  BAIL  M  auftmiawT. 

1.  Until  bail  is  put  in,  the  parties  are  not 
in  court    Alton.  7  Mod.  141. 

2.  Tbe  action  shall  not  be  said  to  be  depend- 
ing, until  the  bail  is  filed ;  and  not,  from  the 
the  first  day  of  the  term.  Anon.  1  Vent  135. 
1  Keb.  296.  pi.  133. 

3.  Common  bail  is  sufficient  to  appear  in 
account    ilnon.  1  Keb.  99.  pL  93. 

4.  Bail  ia-  not  necessary  in  account  until 
judgment  quod  computet  Roooe$  v.  Crt6son,  1 
Lev.  300. 

5.  If  common  bail  be  not  filed  by  the  de- 
fendant in  eight  days  after  the  return  of  the 
process,  the  defendant  forfeite  five  pounds ;  for 
which  forfeiture,  the  court  may  give  judg- 
ment upon  motion.    Anon.  5  Mod.  392. 

6.  Common  bail  is  sufficient  in  conspiracy, 
&C.    Kempthom  v.  Vere,  2  Keb.  796.  pL  34 

7.  And,  in  general,  upon  a  bond  to  perform 
covenante.  ExeaUoro  of  Boothby  v.  BulUr^  1 
Sid.  63.  Prac.  Ca.  K.  B.  52. 

8.  Yet  with  respect  to  the  breaches  and 
the  damages  sustained,  (the  measure  of  which 
shall  be  taken  ftom  the  plaintiff's  oath,)  spe- 
cial bail  may  be  required.  Anon.  1  Salk.  100. 
1  Sid.  63. 

9.  But  in  such  action,  or  in  covenant,  the 
Judge  has  a  discretion.  Anon.  1  Keb.  124.  pL 
34. 

10.  A  defendant  (producing  hu  certificate 
as  a  bankrupt)  will  be  discharged  on  a  com- 
mon  appearance.  Knight  v.  Amy,  2  Barnes, 
82.  1  Barnes,  61. 

11.  So,  also,  the  producing  a  duplicate  of 
defendant's  discharge  as  a  fiigitive.  LyoU  v. 
Jenningo^  1  Barnes,  82.  Anon.  2  Barnes,  81. 
Baxter  v.  Overton,  2  Barnes,  85.  lb.  88. 

12.  Where  the  declaration  does  not  agree 
with  the  ac  etiam,  common  bail  will  be  suffi- 
cient   ilnon.  Comb.  131. 

13.  So,  in  tbe  case  of  executors  and  admi- 
nistrators.  FUxtnUiamo  v.  More,  1  Lev.  245. 
1  Sid.  63.  Yelv.  53. 

14.  And  an  heir,  sued  as  such,  is  not  to  be 
held  to  special  bail  any  more  than  an  execu- 
tor.   Ation.  12  Mod.  511. 

15.  A  feme  covert  is  not  to  be  held  to  bail 
when  her  husband  is  not  arrested.  BHck  v. 
Hdlpenn,  1  Barnes,  59. 

16.  Though  the  action  be  for  a  debt  dtcm 
eota.    Gahrtje  v.  Gabrije,  2  Keb.  442.  pi.  4. 

17.  Husband  and  wife  being  arrested,  bail 
was  put  in  for  both,  and  they  rendered  to  the 
Fleet ;  tbe  wife  was  discharged  on  a  common 
appearance.  Layford  v.  Oardintr,  2  Barnes, 
74. 

18.  Special  bail  was  refiised  in  an  action 
for  a  malicious  prosecution,  where  the  plain- 
tiff was  acquitted  on  a  flaw  in  the  indictment. 
Ruoeell  v.  Gately,  1  Barnes,  76.  Ca.  Prac.  C. 
P.  148.  ^ 

19.  Otherwise  in  an  action  for  felse  im- 
prisonment   S.  C.  1  Barnes,  74. 

20.  Where  judgment  is  obteined  in  trover 
against  one  defendant  and  afterwards  trover 
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ii  bioaght  by  the  Mune  plaintiff  against  an- 
other defendant,  for  the  same  goods,  he  is  not 
entitled  to  bail  against  the  lut  Adama  v. 
Broughion^  Andr.  18. 

21.  Where  plaintiff  was  non-suited  for  a 
defect  in  the  declaration,  the  defendant  was 
admitted  to  common  bail,  upon  a  new  action 
brought    Almanxor  t.  Damtack^  1  Com.  94. 

22.  So,  where  plaintiff  discontinued  his 

action  after  the  bail  had  justified, 
[  *168  ]  *and  commenced  a  new  action  with 

a  view  to  obtain  better  baiL  BeL 
ehier  v.  Gansell,  4  Burr.  2503. 

23.  On  a  second  writ,  pending  a  first,  com- 
mon  bail  shall  be  taken.  Bdifante  v.  Levy, 
2  Stra.  1209. 

24  In  an  action  on  a  new  note,  given  afler 
the  former  action  was  superseded.  Tbylor  v. 
Wa8teney§,2  Stra.  1218. 

25.  In  an  action  against  an  insolvent  upon 
a  new  promise.  7\»mer  v.  iSeAemderg,  2  Stra. 
1233. 

26.  A  havinff  been  ordered  to  pay  B  1002. 
in  a  court  in  France,  the  sentence  was  an- 
nulled by  the  parliament  of  Paris :  A  is  not  to 
be  held  to  bail  here.  Debalfe  v.  mackenne,  1 
Barnes,  68. 

27.  Nor  on  a  judgment,  after  defendant  has 
been  superseded.  Bank  ef  England  v.  Marvel, 
2  Stra.  1039. 

28.  Special  bail  is  not  necessary  in  an  ac- 
tion of  debt  upon  a  judgment,  if  special  bail 
were  ffiven  in  the  orginu  action,  and  error  is 
brought  on  the  judgment.  NetoUniY.  Swimmer, 
Say.  43. 161.  2  Barnes,  93. 

29.  No  special  bail  in  an  action  on  a  second 
judgment  Chamben  v.  Robinmrn,  2  Stra.  782. 

30.  In  debt  on  judgment,  the  plaintiff  is 
not  entitled  to  special  bail,  if  the  original  debt 
was  not  lOf.,  though  with  the  costs  it  amounts 
to  more.  Roinnton  v.  NicholU,  Andr.  15.  Stra. 
975. 

31.  And  defendant  may  be  discharged,  afler 
having  put  in  bail  above,  and  surrendered. 
Rohingon  v.  NieholU,  Andr.  15.  Vide  ante,  p. 
166.  pL  24. 

32.  Special  bail  is  not  necessary  in  an  ac- 
tion for  money  recovered  in  a  foreign  court 
De  Balfv,  Maekemie,  2  Stra.  1243. 

33.  Nor  in  penal  actions.  St,  Georgt^a  case, 
Yeiv.  S3.  Prac.  Ca.  K.  B.  44.  S.  Andr.  71. 

34.  Nor  in  an  information  or  action  ^ut  tarn 
on  a  penal  statute,  unless  it  is  for  an  offence 
in  the  exportation  of  wool.  Preegrave  v. 
,  1  Com.  75. 1  Barnes,  81. 

35.  Special  bail  is  not  necessary  in  an  ac- 
tion  for  words,  (except  for  slander  of  title,)  or 
for  a  fine,  penalty,  or  amerciament.  Whitting- 
ham  V.  Cog/dan,'l  Barnes,  81.88.  1  Keb.  179. 
pi.  146.  Z>raJke'scase,llMod.49. 

36.  So,  in  icandalum  magnatum.  Rex  v. 
Sir  R,  AtHnM,  3  Mod  4        ^ 

37.  No  bail  in  counties  palatine,  where  the 
sum  is  under  202.  Rayner  v.  Brough,  2  Barnes, 
62. 

36.   If  a  man  be  in  custody  two  terms 


without  a  declaration,  he  may  be  discharged 
on  filing  common  baiL  THedeu  v.  Parfrunan^ 
6  Mod.  254    lSalk.98. 

39.  A  bill  may  be  against  the  party  in  cos- 
tody  without  bail,  and  the  bail  afler  is  well 
enough.  Segar  v.  Bail  of  Broom,  3  Keb.  11^ 
124.    Prac  Ca.  K.  R  67.  a  C. 

40.  In  an  action  on  a  replevin^bond,  ooni' 
mon  bail  is  sufficient  Etkerick  v.  Cotoper^  I 
Salk.  99. 

41.  On  defondant*s  affidavit,  that  he  believ- 
ed the  whole  debt  would  appear  by  indorse- 
ment  on  the  bond  to  be  paid,  a  common  ap- 
pearance was  allowed,  plaintiff  not  producing^ 
the  bond.  Shaw  v.  Hawkina,  1  Barnes,  66. 

42.  If  good  cause  of  action  be  not  made 
out  before  a  Judee,  common  bail  shall  be  or- 
dered; and  if  plamtiff  do  not  give  notice  that 
he  will  move  the  court,  the  order  is  finaL 
Anon.  12  Mod.  526. 

43.  Putting  in  bail  where  not  required,  does 
not  preclude  the  court  fix>m  ordering  comiiioB 
bail.    Robinmm  v.  NiecolU,  2  Stra.  1077. 

V.  When  and  how  bail  should  bs  fot  ct. 

1.  Bail  may  be  taken  by  the  sheriff  before 
an  arrest  has  taken  place.     Watkina  v.  Parry, 

1  Stra.  444 

2.  Upon  putting  in  bail,  it  is  not  enough  to 
give  notice  of  their  being  put  in,  but  it  ought 
to  bo  of  their  names,  places  of  abode,  and  trader 
that  the  plaintiff  may  know  how  to  iDquire 
afler  them.    Anon.  6  Mod.  25. 

3.  A  notice,  stating  the  parish  only,  was 
held  sufficient  Anon.  Prac  Ca.  K.  B.  41. 
Lofil,72. 

4  Notice  of  bail  put  under  the  attorney's 
door  is  insufficient.  Riee  v.  Kelly,  C.  T. 
Hardw.2a    Prac  Ca.  K.  B.  54 

5.  But,  in  such  case,  if  the  plaintiff  or  his 
attorney  make  inquiry  afler  the  bail,  and  de- 
clare mmself  satisfied  with  them,  he  waives 
the  want  of  notice.    Id.  ibid. 

6.  Bail  being  put  in  by  one  defendant  in 
Michaelmas  term,  and  b^the  other  in 

Hilary  term,  the  bail-pieoe  *having[  *109  ] 
been  filed  as  of  Michaelmas,  was  or- 
dered to  be  filed  as  of  Hilary  term.    Anon. 
Noy,  90.    Prac.  Ca.  K.  B.  12. 

7.  The  court  will  give  time  to  rectify  a  mis- 
take in  filing  bail  at  a  wrong  office  Gameit  v. 
Heameide,  1  Barnes,  51,  52. 

8.  There  are  four  da^s  (exclusive  of  the  re- 
turn-day),  to  put  in  boiL  Anon.  Pnc  Ca.  K. 
B.41.    Loffl,190. 

9.  Bail  must  be  of  the  term  the  declaration 
is  delivered.  Beaver  v.  Binion,  1  Keb.  309.  pL 
25. 

10.  Sunday  u  not  computed  as  one  of  the 
four  days  for  putting  in  bail.   Studiey  v.  Shirt, 

2  Stra,  782. 914 

11.  Bail  may  be  put  in  before  the  return  of 
the  writ,  afler  an  arrest;  but  not  before  an 
arrest,  without  conbcnt  Huggina  v.  Baaa- 
bridge,  1  Barnes.  85. 

12.  Bail  put  in  before  arrest,  and  not  ex- 
cepted against  in  twenty  days,  was  held  regu- 
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hi  after  nodce.    Shggiru  y,  Bambridge^  1 
Barnes,  82. 

13.  Bail  cannot  be  taken  after  the  return  of 
the  prooees.  PttUein  y.  BenMon^  1  Ld.  Raym. 
352.  2  Salk.  G28;  unlew  it  be  within  the  four 
dajra  allowed  U>  put  in  bail.  Belgardine  v. 
Preston,  Fort.  365. 

14.  Bkil  cannot  be  put  in  after  final  judg- 
ment.   Jackson  y.  Knight,  2  Barnes,  67. 

15.  Bail  may  be  entered  in  K.  B.  the  last 
daj  c£  the  term,  though  the  declaration  come 
in  the  first.     Fiat  y.  Plummer,  Hob.  70. 

16w  The  first  man  is  only  bail  de  bene  eue; 
and  hail  is  not  really  ^iven,  tUl  the  second 
enters  into  the  recognizances,  though  it  be 
done  be&re  a  different  Judge.  CroJU  y.  BtUel, 
8  Mod.  18a 

17.  On  a  tettatum  capos,  bail  must  be  put 
in  whh  the  filacer  of  that  county  into  which 
the  origioal  capias  was  directed,  not  with  the 
filacer  of  that  county  to  which  the  testatum 
was  directed.  Widnng  y.  Cocksedge,  Ca.  Prac. 

a  P.  44 

18L  Where  the  declaration  is  against  J.  H. 
jasn  hail  for  J.  H.  only  is  erroneous.  Buck- 
Mdl  Y.  J%yet,  Moore,  694.  Cra  EJiz.  223. 

19.  In  osdita  querela,  bail  should  be  given 
in  court  bcfive  the  Judges.  Jason  y.  Ayliff, 
Lat.113. 

20.  Bail  of  the  term  after  appearance,  is 
good  after  judgment,  as  to  sou  fa,  Segar  v. 
Manmeapton  of  Broom,  3  Keb.  112.  pi.  19. 

21.  Bail  acknowledged  in  the  name  of  an. 
other,  is  not  within  the  21  Jac.  1.  c  26,  unless 
it  be  filed    iZsao2tn*s  case,  1  Mod.  46. 

22.  If  the  claimant  of  an  earldom  be  arrest- 
ed by  the  addition  of  gentleman,  the  court,  to 
prerent  prejudice  to  his  claim,  will  allow  him 
to  gire  bail,  without  joining  in  the  reoog. 
niaiice.    Smith  y.  Vilbrs,  7  Mod.  3a 

23.  Bail  for  appearance  in  C.  B.  is  in  a  sum 
certain;  but  in  B.  R.,  uncertain.  Heath  v. 
Geddiii^ton,  1  Keb.  18.  dL  49. 

24  On  remoYal  by  habeas  corpus,  where 
^leeial  bail  was  below,  he  shall  give  bail  to 
•ppear  within  two  terms,  but  not  to  pay  the 
eoodemnation.     Anon.  1  Salk.  98. 

35.  If  bail  be  pulled  off  the  file,  the  party  is 
without  remedy.  Gore  y.  Parkhurst,  Grow 
Qiz.223. 

26.  If  defendant's  bail  betaken  and  entered 
the  last  day  of  term,  and  the  bill  be  filed  any 
time  of  the  term,  it  is  good  enough.  Plat  y. 
Plummer,  Hob.  70.    Prac  Ca.  K.  B.  47.  S.  C. 

27.  BaiL-piece,  though  omitted  to  be  filed  in 
time,  6y  clerk's  neglect,  will  be  received. 
Axuker  t.  Ibmilton,  1  Barnes,  55. 

28.  If  three  men  bring  an  action,  and  the 
defendant  puts  in  bail  at  the  suit  of  four,  they 
cumot  declare  against  him;  but  if  he  had  put 
in  bail  at  the  suit  of  one,  that  one  might  have 
declared  against  him.     Anon.  2  Show.  281. 

29.  Two  defendants  held  to  bail  severally  on 
a  separate  acticm,  when  the  affidavit  was  joint, 
is  irregular.    Belt  y.  Goodman,  1  Barnes,  64 

30.  Bail  for  a  party  named  in  the  proceed. 


ings  for  conformity,  though  put  in  without  his 
direction,  (an  indemnity  being  offered  him,) 
were  held  good.  CUetand  v.  Ryves,  1  Keny. 
376. 

31.  Persons  becoming  bail  in  fictitious 
names  are  liable  to  be  set  in  the  pillory,  ^non. 

1  Stra.  384. 

VI.  What  rERsoNS  are  ikoompetent  to  be. 

COUE  BAIL. 

1.  Persons  concerned  in  the  execution  of 
process  cannot  become  bail.  BaskerviUe  y. 
Chaffey,  2  Barnes,  79.  FUewood  v.  Smith,  1 
Barnes  Supp.  9, 10.  Doldem  v.  Featt,  2  Stra. 
890.    Reg.  Gen.  1740. 

*2.  Nor  a  privileged  person.    Sir  [  *170  ] 

Leviston  v.  Sir  J.  LentaU,  1 

Sid.  68. 

3.  Bail  not  knowing  how  many  he  has  be- 
come bail  for,  will  be  rejected.  Anon.  Prac. 
Ca.K.  B.41. 

4  Bail,  having  property  only  in  Jamaica, 
were  reiected.  Boddy  v.  Leyland,  4  Burr. 
2527.  Frac.  Ca.  K.  B.  41.  S.  C.  See  Smith  r. 
Scandrett,  1  Bla.  444 

VII.  Exception  to  bail. 

1.  Exception  to  bail  ought  to  be  taken  in  the 
filacer*s  office.  Rayner  v.  Stamp,  Ca.  Prac. 
C.  P.  33. 

2.  It  must  be  entered  in  the  filacer's  book, 
or  on  the  bail-piece,  and  notice  of  it  given  (in 
writing)  to  the  defendant's  attorney.  Satch- 
well  Y.  Lawes,  2  Barnes,  61.  83.  Busby  y. 
Walker,  Ca.  Prac.  C.  P.  S5.  Anon.  12  Afod. 
236. 

3.  There  are  twenty  da^s  allowed  to  except 
against  bail,  afler  notice  given.  Anon.  6  Mod. 
2<1. 

4.  Afler  assignment  of  the  bail-bond,  the 
bail  to  the  sheriff  cannot  be  excepted  to  as  bail 
above.  Howy.  Granville,  7  Mod.  117.  Gros^ 
f)enor  v.  Grosvenor,  6  Mod.  122.  lb.  14  Fisher 
Y.  Horner,  7  Mod.  62.  2  Saund.  60  b.  Ca.  Prac 
C.  P.  61.    Contra,  in  C.  P.    Claxton  v.  Hyde, 

2  Barnes,  63. 

5.  Otherwise,  if  excepted  to  before  the  as- 
signment   2  Saund.  606.  n.  [j].  1  Barnes,  51. 

6.  On  removal  out  of  an  inferior  court,  the 
plaintiff  is  bound  to  accept  the  bail  bebw,  ex- 
cept in  London;  for  the  sufficiency  of  bail  in 
London  is  at  the  peril  of  the  clerk,  who  is  re- 
sponsible, and  the  plaintiff  cannot  except  there. 
Anon.  1  Salk.  97.  Adams  y.  Cox,  12  Mod. 
249. 

7.  Delivery  of  a  declaration  de  bene  es$e 
afler  the  time  for  pottin?  in  bail  is  expired,  is 
no  waiver  of  the  exception.  Lister  v.  H'atn. 
houscy  2  Barnes,  66.  lb.  42. 

8.  Exception  to  bail  is  waived  by  proceed- 
ing in  the  original  action.  Walsh  v.  Haddock, 
Ca.  Prac.  C.  P.  155. 

9.  As,  by  a  demand  of  plea.  Lister  v.  Wain- 
house,  2  Barnes,  66. 

VIII.  Of  added  bail. 
1.  If  exception  be  taken  to  bail,  and  new 
bail  is  thereupon  put  in,  there  must  be  notice 
thereof  given;  but  if  new  exception  be  taken, 
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it  seemi  that  will  not  cor*  the  want  of  notice. 
Hutdayy.  Boye§,  Ca.  Prac  C.  P.  17.  Anon, 
6  Mod.  14. 

2.  When  bail  are  put  in  one  term,  and  new 
bail  added  the  next,  the  new  bail  are  only  bail 
of  the  term  they  are  pat  in,  and  not  of  the 
first    Anon.  1  Salk.  106. 

3.  Added  bail  need  not  be  excepted  ta 
Gregory  v.  Gordon^  Barnes,  74. 

IX.  SraiKiNO  OUT  bail. 
Bail  cannot  be  struck  out  of  the  bail-piece, 
unless  on  affidavit  that  he  is  a  material  witness. 
Young  V.  Wood,  1  Barnes,  61. 

X.  Justification  of  bail. 

1.  Bail  cannot  justify  at  chambers,  except  in 
vacation,  or  by  consent.  Anon.  6  Mod.  24. 
1  Barnes,  57.  2  Barnes,  82.  Holt  71.  1  Salk. 
78. 

2.  Two  dajs'  notice  of  justification  is  the 
general  rule  m  all  cases;  and  it  was  refused  to 
be  enlarged,  for  plaintiff  to  make  farther  in- 

?uiry.     EUon  v.  Mantoaring^  2  Barnes,  60. 
'VneiM  V.  Graovenor,  ib.  83.    Teale  y.  Cheshire, 
1  Barnes,  84. 

3.  Sunday  must  not  be  one  of  the  days. 
Gregory  t.  Jteeoet,  Barnes,  303. 

4.  Where  the  sheriff  is  ruled  to  bring  in 
the  body  in  six  days,  justification  before  a 
Judge  within  that  lime  is  sufficient,  unless 
plaintiff  excepts.  Price  v.  Street,  2  Barnes,  84. 

5.  The  rule  of  cour^  requiring  bail  to  be 
perfected  within  fi>ur  days  after  exception,  in- 
tends  the  next  four  days  in  teroi.  Coswell  ▼. 
Hunt,  2  Barnes,  83. 

6.  Where  rule  for  better  bail  is  served  in 
vacation,  defendant  has  not  time  of  course  to 
perfect  his  bail  till  the  next  term,  but  ought  to 
justify  before  a  Judge;  and  execution  sued  out 
for  want  of  it,  was  held  regular.  Law  v. 
Beart,  2  Barnes,  173. 

7.  After  exception,  additional  bail  are  to  be 
perfected  and  justified  in  four  days,  at  defend- 
ant*s  peril.     Gregory  v.  Gurdon,  1  Barnes,  69. 

8.  Bail  residing  m  the  country,  who  had 
entered  into  a  recognixance  before  a  Judge  in 
town,  on  exception,  justified  by  affidavit 
Hooper  v.  Comingo,  2  Barnes,  84 

9.  In  the  affidavit  of  justification, 
[  *171  ]  the  *word  jiMf  must  not  be  annexed 
to  debts.     Harriman  v.  Clegg,   1 
Barnes,  58. 

10.  If  a  person  commit  an  assault,  and  be 
arrested  under  a  special  oc  etiam,  yet  this  bail 
may  be  excused,  under  circumstances,  from 
justifying  to  the  extent  of  the  sum  mentioned 
m  the  Judge*s  warrant  Coekroft  v.  Smith, 
6  Mod.  230. 

11.  In  an  action  upon  a  bond,  the  bail  must 
justify  in  double  what  is  really  due.  Serra  v. 
Munear,  2  Stra.  821. 

XI.  How  THE  BAIL-BOND  SHOULD  BE. 

1.  There  must  a  bond.    2  Saund.59  b. 

2.  A  bond,  "to  appear  before  the  king,** 
generally^  is  sood,  although  the  writ  was  **  to 
appear  on  such  a  day,  wheresoever,  &c.**  Shut' 
tteworth  v.  PUkington,  7  Mod.  325.    SStra. 


1155.  S.  C    Lmwtom  v,  Haddoek,  S  Vent.  337. 
Kirkbridge  v.  Dike,  T.  Ja  46. 

3.  The  defendant,  bound  in  a  bail-bond  in 
**  quadranf''  lihrio,  was  held  good  for  401.  on 
the  statute  28  Hen.  6.  c.  10.,  though  the  wotd 
**^adrant**  is  insensible,  ^noit.  8  Mod. 
342. 

4.  The  bond  is  good,  though  in  more  than 
double  the  sum  sworn  to,  if  the  excess  be 
trifling.  Morden,  assignee,  v.  fbrsiey,  Barnes, 
159. 

5.  It  must  be  executed  befi>re  the  retam  of 
the  writ    2  Saund.  60. 

6.  A  bail-bond  to  appear  to  a  writ  retam- 
able  out  of  term,  is  void  on  the  &ee  of  it  Jfitts 
V.  Bond,  1  Stra.  399. 

7.  It  is  void,  if  executed  before  the  condi- 
tion is  filled  up.    2  Saund.  60.  n.  [g], 

8.  It  must  be  to  the  sheriff  himself  ss  soch, 
by  his  name  of  office.  •  NoUg  v.  Coofwr,  Palm. 
37a  fi^ftnet  v.  Odire«,  2  Stra.  893.  3  Saund. 
69  6. 

9.  A  bond  conditioned  that  the  defendant 
should  give  such  security  to  the  plaintifTaBiM 
should  approve  of,  or  render  himself  at  the  re- 
turn  of  the  writ,  was  held  good  within  the  23 
Hen.  6.  c.  10.    Hall  v.  Carter,  2  Mod.  304 

10.  If  made  to  the  plaintiff,  it  is  good,  though 
not  executed  accordug  to  the  statute  of  H.  6. 
2  Saund.  59  6. 

11.  The  sheriff  may  insist  upon  two  snre- 
ties,  but  may  take  one  only,  if  he  pleanes.  9 
Saund.  61.  e»  n.  (5). 

12.  A  joint  and  several  bail-bond  for  the 
appearance  of  three  defendants,  is  bad.  Groo- 
venor  v.  Gronenor,  6  Mod.  122. 

13.  Hie  condition  of  the  bond  ooght  to 
agree  with  the  writ,  or  else  it  is  void.    Amn, 

1  Vent  233, 234 

14  But  it  need  not  pursue  the  words  of  the 
process ;  it  is  sufficient  if  it  do  so  in  substance. 
ShutlUworth  V.  Fttttngfon,  2  Stra.  1155. 

15.  As,  if  the  writ  Im,  **  to  answer  the  plain* 
tiff  of  a  plea  of  trespass,  and  aUo  to  a  ottf  of 
debt;**  and  the  condition  mention  the  plea  of 
trespass  only.  Grotenor  v.  Soame,  6  Mod.  123. 
Gardiner  v.  Dudgate,  2  Show.  51. 

16.  And  the  bmid  is  good,  though  there  be 
no  sum  sworn  to  or  marked  on  the  writ ;  the 
statute  is  only  directory  to  the  sheriff^  and  he 
takes  the  responsibility  on  himself  Whiokard 
V.  Wilder,  1  Burr.  330. 

17.  The  bond  is  good,  notwithstanding  a 
variance  in  the  style  of  the  court  Kirkbfwge 
V.  Curwen,  T.  Jones,  46. 

18.  It  is  sufficient,  if  the  condition  of  a  bail- 
bond  express  the  time  and  place  of  appearanoer 
and  at  whose  suit ;  a  variance  in  other  cir- 
cumstances is  not  material.  CudweU  v.  XHib- 
Mn,  T.Jones,  138. 

19.  But  it  seems  not  to  be  necessary  to 
state  at  whooe  stitt  he  is  to  appear.  Reueh  v. 
BrUton,  10  Mod.  328.    Contra,  More  v.  Fikh, 

2  Lev.  177. 

XII.  AsBioNnNTorTmBoitD. 
1.  The  bail-bond  is  assignable,  though  de- 
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fiodant  be  ml  ureiled.     Watknu  r,  JfervA, 
Fon.364. 

2.  The  i^ntiff  may  either  take  an  assi^- 
mentof  the  bail-bond,  or  proceed  by  amercing^ 
the  aheriff,  at  his  election.  Rex  v.  Dawei^  1 
IaL  Rajm.  722.  1  Salk.  60a  &  C.  Fteker- 
ti^V  caae,  12  Mod.  447.  S.  P.  . 

3.  fiat  if  the  plaintiff  take  an  aaaignment 
cf  the  baii-iMiad  (though  insufficient),  the  oonrt 
will  not  amerce.    Awm,  1  Salk.  99. 

4.  If  the  defendant  neglects  to  put  in  bail, 
the  bail-bood  is  fbrieited,  though  the  plaintiff 
took  no  step  to  quicken  him.  Merryman  v. 
Carpenter,  2  Stra.  1262. 

5.  Since  the  statute  4  Ann.  c.  66.  s.  20.,  the 

sheriff  cannot,  (though  he  could  form- 

[  *  in  ]  erij),*  refuse  to  assign  the  bond.  KU- 

ton  T.  F<^g,  10  Mod.2B9.2  Sannd.  60e. 

6b  In  K.  R,  It  may  be  taken  after  service  of 

the  nde  to  bring  in  the  body;  teeiu,  in  C  B. 

2  Sannd.  GO  6.  n.  f t]. 

7.  It  cannoC  be  taken  after  an  attachment 
against  the  sberifl^  without  abandoning  the  at- 
tachment   1  Saond.  161.n.[6]. 

8.  The  assignment  must  be  taken  before 
pisinfiff  is  out  of  court    2  Saund.  61. 

9.  Bat  he  may  take  an  assignment,  though 
he  has  neglected  to  declare  for  two  terms. 
JferrysMa  t.  Carpenter^  2  Stra.  1262.  Prac. 
£eg.71. 

10.  In  K.  B^  the  bail-bond  is  not  assignable 
tin  fear  da]^  after  the  return  of  the  writ  in 
town,  and  aix  in  the  country,  ilnon.  11  Mod. 
253.    Prac  Cb.  K.  B.  54. 

11.  Wheie  the  writ  was  returnable  on  a 
Wednesday,  it  was  held  the  bail-bond  eould 
not  be  assigned  till  the  Monday;  for  the  four 
days  are  to  be  reckoned,  one  indnsive,  and 
the  other  exclusiTe;  and  where  the  last  day  is 
on  a  Sunday,  the  party  has  aU  the  next 
daytoputin  baiL  BuOoek  y.  Lineol%  2  Btr. 
914. 

12.  In  C.  P.,  no  bail-bond  taken  in  London  or 
Middksex  can  be  put  in  suit,  till  fbur  days  ez- 
aloiiTe  of  the  appearance-day  of  the  return, 
or  ia  any  other  county,  in  eight  days.  Reg. 
Gen.  HiL  9  Anne,  1710. 

13.  The  bond  cannot  be  released  by  the 
•heriffor  coroner.  Fo9ter  ▼.  CJoion,  2  Keb. 
400.  pL  3. 

14  The  assignment  most  be  made  either 
by  the  high  sheriff,  or  by  some  one  in  his  name, 
with  the  seal  of  office.  Harri$  v.  Aikby,  1 
Selw.  N.P.  6  ed.  586.  n.;  overruling  KiUon  v. 
fhjTg,  1  Stra.  60.  3  Saund.  61. 
^  15.  Sheriff  may  assign  the  bail-bond  out  of 
his  ooonty,  and  the  action  may  be  brought 
where  the  assignment  is  made.  Otegton  ▼. 
Btath^,2Stn.  727. 

IS.  He  may  assign  the  bond,  after  he  ia  out 
«f  his  office.    Hange  t.  JMaanin^,  Fort  364 

XIII.  EtFBCT  of  ASSIONINa  THK  BOND. 

1.  The  pUintiff  cannot  proceed  in  the  ori- 
fiaal  action  so  long  as  he  retains  hU  right  to 
«»  on  the  bail-bond.    1  Saund.  161.  n.  [6]. 

3.  The  plaintiff  may  release  hu  action  after 


the  aheriff  hath  taken  a  bail-bond.  ShepU^ 
v.  Craisler,  2  Vent  131. 

3.  But  where  the  bond  is  assigned  to  him, 
he  cannot  rule  the  sheriff  to  return  the  writ,  or 
continue  the  original  action.  Ld,  Broke  ▼. 
iSSUme,  1  Wils.  223.    1  Tidd.  8th  ed.  301. 

4  If  the  bail  to  the  sheriff  become  bail 
above,  the  plaintiff,  by  accepting  an  assign- 
ment  of  the  bond,  does  not,  in  Uie  Common 
Pleas,  admit  the  sufficiency  of  the  bail.  Ot' 
tnond  V.  Griffith^  Barnes,  63.  BaughUtn  v. 
Chaffey,  2  Wils.  6.  S.  P. 

5.  But  it  is  otherwise  in  K.  R  Grotnenor 
V.  Soame,  6  Mod.  122.  7  Mod.  62. 117. 1  Salk. 
97.  a  P. 

XIV.  When  THE  BAIL  ARK  UABUL 

I.  After  cafiae  returned  against  the  princi- 
pal, plaintiff  may  proceed  against  the  bail, 
notwithstanding  a  writ  of  error.  Dundee  v. 
Peary,12Mod.567. 

•  2.  Bail  are  not  discharged  by  two  out  of 
six  principals  being  taken  in  execution  before 
the  eeirefacuu  sumI  out;  but  if  the  other  four 
surrender,  before  the  return  of  the  second 
9eirefaeia§y  the  bail  are  discharged.  Aatry  ▼. 
BMtrd,  2  Mod.  313. 

3.  If  a  principal  be  committed  to  a  tipstaff 
on  a  surrender  at  a  Judge*s  chambers,  and 
escape,  the  bail  are  liable.  Anon,  6  Mod. 
239. 

4.  The  recognizance  entered  into  by  bail, 
is,  in  strictness  of  law,  forfeited,  upon  the 
return  of  non  eH  inMniue  to  a  ea.  sa.  Grubb 
V.  Smithers,  Say.  121.  Glynn  v.  Yirtet,  6  Mod. 
31. 

5.  Bail  are  not  exonerated  from  a  debt 
once  fixed  upon  them,  by  their  principal,  sub- 
sequently obtaining  a  certificate  as  a  bank- 
rupt; but  if  obtained  before,  they  are. 
WooUey  v.  Co66s,  Keny.  504.  Prac.  Ca.  K. 
B.55. 

6.  Removing  the  record  does  not  discharge 
the  bail ;  and  the  body,  if  surrendered,  ought 
to  be  accepted,  though  after  the  record  remov- 
ed.    Auatin  v.  Monck,  Moore,  853. 

7.  Bail  are  chargeable  by  the  bv,  the  same 
term  onl^.    Anon,  1  Keb.  276.  pi.  ^7. 

8.  Bail  are  liable  in  B.  R.,  where  the  prin* 
cipal  dies  befere  the  return  of  the 
*aecond  eeire  faeia§»      Glynn  v.  [  *173  ] 
yo/et,  8  Mod.  31.    1  Stra.  511. 717. 

9.  Judgment  against  several  defendants; 
though  some  surrender  themselves,  yet  the 
bail  are  liable  as  to  the  rest;  but  if  they  are 
taken  by  the  plaintiff,  and  do  not  surrender, 
then  the  bail  are  not  liable  as  to  the  rest 
iinon.  3  Salk.  158.  pi.  2. 

10.  A  release  of  all  actions,  duties,  and  de- 
mands  given  to  bail  in  K.  B.  before  judgment 
against  the  principal,  is  no  bar  to  suing  the 
bail.    Hoe  v.  Manhal,  5  Co.  70  b. 

II.  Bail  are  not  discharged  on  surrender  of 
the  principal,  unless  an  exonereiur  is  entered 
on  the  baiUpiece.  Wild  v.  Harding,  8  Mod. 
281. 

12.  The  defendant  must  appear,  to  save  his 
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bail  below,  notwithstanding  a  iupertedeoB. 
Anon,  I  Dy.  25  a.  pi.  157. 

13.  Bail  to  the  action  are  not  discharged  till 
^eommi'titur  of  the  principal  is  entered.  Rex 
T.  StrudEnck,  8  Mod.  194, 195, 196. 

14.  If  the  bail  do  not  give  notice,  it  is  irre- 
gular, and  cannot  be  supplied  but  by  paying 
costs.     Wdch  V.  Harding,  8  Mod.  281. 

15.  If  a  procedendo  be  awarded  in  the  same 
term  in  which  the  record  is  removed,  the  old 
Wl  in  pain  stand  good ;  but  if  in  another  term, 
thev  are  discharged.  JeMon  v.  Bunn,  Moore, 
836.  1  Ro.  64. 

16.  Bail  is  liable  to  a  new  action  for  the 
same  cause,  after  nonsuit,  within  two  terms. 
Latimer  \,  Hone,  3  Keb.  630.  pi.  24. 

17.  Though  entry  of  bail  is  wron^,  bail  are 
Bot  discharged,  and  the  entry  may  be  amend- 
ed. Hampton  v.  Courtney,  Cra  Jac.  272.  Prac 
Ca«  K.  B.  46.  S.  C. 

XV.  To  WHAT  KXTKirr  UABLK. 

1.  Bail  are  only  liable  for  the  sum  indorsed 
on  the  writ ;  and,  on  habeai  eormts,  to  those 
actions  only  that  are  returned.  Kichard»on  v. 
,  2  Show.  183.    Prac  Ca.  K.  R  1 13. 

2.  Bail  are  not  liable  for  more  than  the  sum 
sworn  to  in  the  first  action.  Barber  v.  Ed- 
toarde,  2  Show.  335. 

3.  InC.  P.  each  of  the  bail  is  liable  to  pay 
the  whole  penalty  of  the  recognizance,  (though 
more  than  the  sum  sworn  to,l  if  not  more 
than  the  sum  recovered.  Paradice  v.  Holiday, 
1  Barnes,  74 

4.  Bail  was  formerly  only  liable,  when  the 
plaintiff  did  not  recover  a  greater  sum  than 
that  which  was  laid  in  the  action;  for  if  he 
did,  the  bail  was  thereby  discharged  from  his 
recognizance;  but  now,  in  K.  B.  bail  are  lia- 
ble to  the  sum  sworn  to  and  indorsed  on  the 
writ,  in  the  actions  in  which  they  became  bail, 
and  any  lesser  sum,  and  also  to  the  costs  of 
such  action ;  but  in  C.  P.  the  hail-bond  being 
taken  in  double  the  sum  indorsed  on  the  writ, 
they  are  liable  to  the  extent  of  the  penalty. 
Oenbaldi  v.  Cognoni,  1  Salk.  102.  Cfaribald  v. 
Cognoni,  6  Mod.  266  n.  Blartin  y.  Moor,  2 
Stra.  922. 

5.  On  hahea$  eorpva,  the  bail  is  not  farther 
diargeable  than  in  the  plaint  returned.  Nu 
ehoU  V.  Tucker,  T.  Jones,  188. 

6.  The  bail  is  held  to  be  so  in  all  actions 
by  the  by,  in  same  term.  Anon,  1  Keb.  276. 
pL  67.    Prac  Ca.  K.  B.  50. 

7.  Formerly  bail  in  one  action  stood  bail  in 
all  actions  brought  by  the  same  plaintiff 
against  the  same  defendant  in  that  term, 
under  the  sum  declared  for.  BoMkerviUe  v. 
Brocket,  Cro.  Jac  449.  3  Keb.  16.  10  Mod. 
153. 

8.  And  in  all  actions  that  the  partj  was 
charged  with  when  in  court ;  but  this  is  now 
altered  by  rule  of  court,  in  case  of  special 
bail,  but  not  of  common  baiL  Rex  y.  Ridpath, 
10  Mod.  153. 

9.  In  K.  B.,  where  more  is  recovered  than 


the  debt  sworn  to,  the  bail  are  only  liaUe  for 
that  sum  and  the  costs.  Martin  y.  JMoore,  2 
Stra.  922. 

10.  In  trespass  and  assault  in  C.  P.  to  the 
damage  of  50UI.,  bail  was  ordered  and  taken 
severally  in  140/.;  ycrdict  300Z.:  each  bail  ii 
liable  to  the  extent  of  140/.  Calveraq  v.  Dt 
Miranda,  1  Barnes,  74. 

11.  Bsil  are  to  pay  costs  and  interest  from 
the  time  of  the  judgment  had  against  the 
principal,  iiium.  8  Mod.  336.  Wild  v.  Hari- 
ing,  ib.  282. 

12.  Each  is  liable  for  hb  own  costs,  u 
well  as  those  in  the  original  action.   2  Saimd. 

61. 

13.  Bail  in  K.  B.  are  not  liable  to  costs 
taxed  in  the  Exchequer  Chamber.  Smith  t. 
Faldo,  Cra  Jac  636. 

14.  Nor  to  costs  on  an  infbrma* 

tion.    *Rex  v.  Cooke^  1  Keb.  631.  pL.  [  •174  ] 
115;  and658.pl.  41. 

15.  Equitable  coats  are  not  aUowed  ootof 
the  penalty  of  the  rec^rnizance.  Baldwins. 
Morgan,  2  Stra.  826.    Bamuid,  125. 

16.  Though  the  principal  be  surrendered, 
and  notice  given,  yet  the  bail  must  pay  costo 
Ull  the  baU-pieoe  is  marked ;  for  the  plaintiff 
is  only  to  take  notice  of  the  exonnetura^ 
tered  thereon.  Wild  y.  Harding,  8  Mod.  281, 
282. 

XVI.  NscKSsmr  o»  a  cafias  ad  sA-nsrACiw- 

DUM. 

1.  No  proceedings  either  in  debt  or  <«./«• 
can  be  had,  before  a  ca,  aa.  against  the  pnoci- 
pal  is  taken  out,  and  returned  non  est  iwoentut' 
2Saund.71</. 

2.  The  capiae  should  be  sued  out  within  a 
year  after  judgment  signed ;  otherwise,  a  itj- 
fa,  will  be  necessary.  ChoUnondeley  v.  Beat' 
ing,  6  Mod.  304.  2  Ld.  Raym.  1096.  &  C. 

3.  Ca.  ea.  Ues  against  baU  without  a /> 
GoodchUd  y.  ChatDorth,  2  Stra.  822.  1133' 
Barnard,  126.  . 

4.  A  capioM  against  the  principal,  thai  fitf 


aside.    BaUY,SaUofRu99eU,md.nMJ^ 
1177.  2  Salk.  602.  S.  C.  ... 

5.  In  the  Common  Picas,  or  by  ongi^. 
there  must  be  fifteen  days  between  wf /*^ 
and  return.     Wob$  y.  Comett,  Barnes,  7b. 

6.  A  ca,  ea,,  in  order  to  charge  the  bwj* 
should  be  left  with  the  sheriff  ^'"'^•^i^ 
fore  the  return.  Laycock  v.  Arthur,  ^^^ 
C.P.  34.    ilnon.  2  Salk.  599.    2  IxLEajtn. 

7.  InC.  P.  four  days  are  said  to  be  too eW- 
Merret  y.  Montfort,  1  Barnes,  63.       .    ,  v-ji 

8.  A  ca,  §a,  cannot  be  taken  out  «p>"'J.^ 
pendinff  a  ceoset  executio  against  the  pnn»' 
paL    ^non.  11  Mod.  335.  t^^^aht 

9.  A  ea,  oa,  returned  after  error  wm 
and  allowed,  U  regular  to  charge  the  v^ 
Parkine  y.  Wt/son,  2  Ld.  Raym.  1259. 

10.  Plaintiff  cannot  caU  for  a  return  oi " 
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«.  9a.  pen&ig  error.    Smith  v.  NekoUmu  2 
Stra.  1186.  2  Id.  Raym.  1260. 

11.  Bat  bail  may  be  sued  peDding  error, 
where  the  writ  of  error  was  not  allowed  till 
after  the  return  of  the  ea.  §a.  Dundee  v. 
Petty,  12  Mod.  567.  French  v.  Ottenove,  1 
AnsLl76. 

XVII.  SUKUBSBKR  or  nUNCIPAL. 

(a)  When  the  principal  can  render  or  be  ren- 
dered, 

1.  In  debt  a|rai]ist  bail,  principal  may  be 
nrrendered,  as  in  case  of  a  set.  fa,  and  two 
«Wf  returned.     Watt'e  case,  12  Mod.  351. 

2.  If  the  pUintiff  proceed  by  debt  on  the 
wcogniianoe,  they  may  surrender  the  princi- 
pal  on  the  ffaarto  die  pott  by  original,  or  with- 
in  ei|ht  days  after  the  return  of  the  process 
bjWL  iiwrn.  8  Mod.  340.  Jfi/ner  t.  Pe«tt, 
I  Ld.  Raym.  721.  1  Barnes,  56.  Mamm  v. 
Bntce,  Barnes,  66.  Smith  v.  Ozbring,  12  Mod. 
650.    4Burr.2134.&P. 

3.  Biil  may  render  the  principal  before  the 
jetarn  of  the  set.  /a.  Goodwin  ▼.  iBUon.  7 
Mod.77. 

4  Or  on  the  day  of  the  return  of  the  second 
Ki'fa.  ftedente  curia^)  but  not  after  the  court 
»  op.  MiUet  T.  Finder,  W.Kely.  67.  1  Barnes, 
56-  .C^  V.  Fflfes,  8  Mod.  31.  Hob.  210. 
J«we  T.  AOeimon,  Prac  Reg.  19.     Moore, 

•^  The  principal  can  render  himself  be- 
fore the  appearahoe-day.  Hawley  v.  Ludlow^ 
Comb.  4. 

6.  On  an  action  upon  a  recognizance  against 
Nil,  they  hsTe  till  the  rising  of  the  court  on 
^  appearanoe^y  of  the  return  of  the  writ 
to  render  the  defendant  Wright  v.  Dingley, 
C*.PTw.aP.23.  C.  T.  Hardw.  208.  mC- 
^»t  T.  Clerk,  1  Ld.  Raym.  157. 

7.  It  may  be  either  before  the  rising  of  the 
*!«ttlon  the  appearance-day  of  the  $ei.fa,  re- 
tailed teirefeei,  or  of  the  second  set.  fa.  re- 
^'ned  ttOO.  FanieregA  v.  Waylet,  Ca.  Prac. 
C.P.53.  ^ 

^  But  after  the  return  of  the  ea,  to.  where 
I  eoomifRi  latitat  is  issued,  the  principal  may 
°|^KQdered  before  declaration  delivered, 
"^  after  the  return  of  the  writ  Harwood 
»•  WWfcr,  9  Show.  79. 

9.  Deiendant,  after  a  Judge*s  ordtfr  for  time, 
V^  in  bail,  and  surrendered  himself  in  dis- 
charge of  them ;  it  was  held  *regu. 

[  *175  ]]ar;  and  plaintiff's  proceedings  on 
the  bail-bond  were  set  aside.  French 
^'  Kmdee,  Barnes  Supp.  10. 

10.  Though  plaintiff  has  lost  a  trial,  yet  bail 
^y  sorrender,  where  plaintiff  proceeds 
H^iott  the  sheriff.  Steward  y.  Biohop,  1 
«nie«,146,147. 

11.  Bail  oif  a  conyict  allowed  to  surrender  in 
?**ar|e  of  themselves.  Peter  Vergen^o 
Wl.  2  Stra.  1217. 

12.  The  lung's  debtor  may  be  brought  up 
bf  hii  bail  at  the  suit  of  a  private  party,  and 
^irrendered.    Ansey.&2(fr#,l  Stra.  641. 

13.  9mng  on  the  reoognizaaee  in  a  differ- 
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ent  court  will  not  restrain  the  time  forren* 
dering.    1  Salk.  101.  n. 

14.  A  new  bail-pieoe  was  made  out  that 
bail  might  surrender  defendant,  (the  old  one 
not  being  to  be  found  on  the  filacer's  file,)  on 
an  affidavit  of  defendant's  agent  that  it  had 
been  allowed  and  filed.  JtUian  v.  SM>rooke, 
2  Barnes,  95. 

15.  The  bail  to  the  sheriff  may  put  in  bail 
above  against  the  defondant's  will  BercAers 
v.  Coleon,  2  Stra.  876. 

16.  But  added  bail  were  struck  out,  where 
they  were  put  in,  (without  defendant's  knowl- 
edge,) oh  purpose  to  have  defendant  in  his 
power  to  surrender.  Htuday  y.  Boyee,  Ca. 
Prac  C.  P.  17. 

17.  Bail  may  surrender  before  a  right  ac 
tion  is  brought,  although  another  ha3  been 
commenced  by  wrong  process.  Hoare  y. 
hBngay,  2  Stra.  915. 

18.  Ca,  sa,  against  the  principal,  and  aon 
est  inventus  returned ;  yet  the  court  will  re- 
ceive a  render  in  favour  of  the  bail.  Bamey^o 
case,  3  Salk.  56. 

^  19.  Defendant  may  surrender  himself  any 
time  before  the  rotum  of  the  second  set.  fa. 
WatmeleyY  Havard,Cro,  Eliz.  618.  Prac  Ca. 
K.  B.  43.  S.  C.    lb.  44,  45. 

20.  Where  proceedings  are  by  original, tha 
bail  have  till  the  quarto  aiepott  to  render  prin- 
cipal,  provided  it  be  done  eedente  curia,  Baim 
ley  V.  Smeathman,  4  Burr.  2134.  Prac.  Ca.  K. 
B.  41.  S.  C. 

21.  Bail  have  eight  days  in  fuU  term  after 
return  of  process  against  the  principal  to  ren- 
der him.  iS^t^Av.  Oztring,  12Mod.650.  1 
Ld.  Raym.  721. 

22.  Notwithstanding  writ  of  error,  (if 
brought  before  the  expiration  of  the  time  the 
bail  nave  to  surrender,)  they  may  do  it  Ca- 
pron  y.  Archer,  Prac  Ca.  K.  B.  38.  T.  Raym. 
100. 

23.  Bail  may  render  principal  in  B.  R. 
(pending  error)  in  discharge,  but  not  in  eze- 
cution.    2  Keb.  635.  pi.  57.    7  Mod.  77. 

24.  If  plaintiff  in  a  writ  of  error  at  com- 
mon law  be  bailed,  still  he  can  render  himself 
in  execution  in  discharge  of  his  baiL  .^usein 
v.  Mimke^  1  Ro.  392. 

(b)  When  not. 

1 .  Bail  cannot  render  the  principal  after  plea 
pleaded.    Anon.  7  Mod.  85. 

2.  If  a  capias  be  awarded  returnable  at  the 
next  summons,  and  nihU  returned,  the  princi- 
pal shall  not  be  received ;  but  otherwise,  if  re- 
turnable de  die  in  diem ;  and  upon  the  first 
set.  fa,,  the  mainpernors  may  bring  in  the 
body,  and  fifteen  days  shall  be  between  the 
teste  and  the  return,  for  time  to  seek  the  prin- 
cipal.   Alyton  v.  Byston,  Cro.  EUiz.  736. 

3.  Bail  cannot  render  the  principal  after 
two  nihiU  or  a  seufa,    2  Keb.  536.  pi.  55. 

4.  Where  the  bail  is  excepted  to,  they  can- 
not surrender  till  they  have  justified.  GwinneU 
v.  Proctor^  Ca.  Prac  C.  P.  58.    HitcheU  v. 
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MDiTtt,  9  Bla.    Rep.  1179.    PemA  y,MeU^ 
3  WUs.  59.  a  P. 

5.  Defendant  cannot  render  himself,  unless 
bail  be  perfected  in  time.  Mayt  y.  TVeaver, 
S  Barnes,  90. 

6.  Where  there  is  only  one  bail,  he  cannot 
render  the  principal.  Steward  v.  BUhop, 
Barnes,  60. 

7.  Bail  cannot  surrender  the  defendant  be- 
£)re  the  retarn  of  the  writ ;  bat  where  it  had 
.been  done  by  mistake,  he  was  brought  into 
court  by  habietu  eormuy  and  rendered  de  ftooo. 
Rayner  ▼.  Brought  2  Barnes,  62. 

0.  Bail  can  never  surrender,  nor  a  party 
render  himself^  in  discharge  of  bail,  but  on  the 
return  of  process,  or  when  in  court  by  bail. 
Anon.  12  Mod.  553. 

9.  Surrender  at  half  past  eleven  o*clock  at 
night,  unless  defendant  be  brought  before  a 
Judge,  is  no  render.  Hunt  ▼.  Coxe^  2  Burr. 
1360.    Prac  Ca.  K.  a  40.  S.  C. 

10.  Bail  cannot  render  the  defendant  in  C.  B. 

afler  a  writ  of  error  brought  by  him. 

[  *176  ]  Wiekitead  ▼.  Brad$avo^oh,  «11& 

Contra^  Goodvyin  v.  HOtan,  7  Mod.  77. 

Jc)  Notice  of  render, 
render  the  principal  within  four 
days  after  days  of  grace,  no  notice  is  necessa- 
ry.  Weet  v.  Newman^  2  Barnard.  47.  Prac 
Gi.K.a54.S.a  Sed  Tide  LyeU  J.  OalUtly, 
1  Solk.  101. ;  from  which  it  seems,  that  two 
days*  notice  is  necessary  in  all  cases.  Wild 
T.  Harding,  8  Mod.  282. 
(d)  How  ii  ihould  be  entered  and  recorded,  ifc, 

1.  Render  of  the  principal  in  discharcfe  of 
bail  is  not  a  committitur  till  entered.  Anon, 
12  Mpd.  559. 

2.  The  particular  hour  of  a  surrender  should 
be  specified  in  the  entry.  Ling  y.  Woodyer, 
1  Barnes,  63.    Ca.  Prac  C.  P.  129. 

3.  In  K.  Bn  '*  reddidit  «e**  cannot  be  enter, 
ed  on  the  bail.piecc  Ooodwin  y.  Hiiton,  7 
Mod.  77. 

4.  If  prisoner  renders  himself  in  discharge 
of  bail  in  a  Judge's  chamber,  the  entry  signed 
of  it  by  the  Judge  is  the  record  of  it,  and  slnnild 
be  filed  in  the  office  Clapham  y.  Wray,  12 
Mod.  423. 

5.  The  attorney  ought  not  to  take  the  bail- 
piece  from  the  Judge's  chambers,  but  the  red- 
didit ee  should  be  entered  thereon.  Knight  y. 
Winter,  1  Barnes,  60. 

6.  But  in  such  case,  a  reddidit  §e  entered 
in  the  Judge's  book  was  held  good.  8.  C.  Ca. 
Pirac  C.  P.  12a 

7.  Where  notice  was  given  of  the  render, 
but  the  ezoneretur  was  omitted  to  bo  entered 
on  the  roll,  the  court  allowed  it  to  be  done  on 
payment  of  costs.  Weaver  v.  Chandler,  Say. 
7.   Wild  r.  Harding,  6  Mod.  28^ 

8.  If  principal  renders  himself^  and  no  one 
requires  him  to  be  committed,  the  court  ex 
^fieio  will  commit  hun ;  and  if  the  plamtiff  re- 
fuse him,  it  will  be  a  discharge ;  and  entry 
shall  be  made  of  it  on  the  roU.  WooUy  v. 
Davenant,  Moore,  888. 


9.  If  the  princtpsl  be  rendered  by  the  bail, 
an  exoneretur  may  be  entered  upon  the  baiJ- 
pieoe.     Weaver  v.  Chandler,  Say.  8. 

10.  The  entry  of  the  eommiuitar  and  render 
in  the  marshal's  book,  ie  not  necessary ;  and 
is  of  no  effect,  if  made.  Huiehino  v.  Aenriek, 
2  Burr.  1U49.  Unwin  t.  Kirchoffe,  2  Stn. 
1215.    2  K'Sl  a.  G07.     3  Smith,  243. 

11.  Render  of  a  prisoner  by  his  bail  is  not 
complete  till  the  fees  are  paid.  Huxley  r. 
CUndon,  2  Com.  554. 

12.  And  if  entered  in  the  Judge's  book^  it 
will  be  struck  out,  if  defendant  refuses  to  pa/ 
them.  Huckle  v.  Ambrose,  Ca.  Prac  C  P.  131. 

(e)  When  U   dischargea  the  bail. 

1.  Bail  for  appearance  in  account,  are  dir 
charged  by  bringing  in  the  body  on  judgment 
quod  compUet ;  but  the  party  must  pot  in 
manucaptors  far  the  debt.  Jmoo  v.  Lewie,  1 
Keb.  89.  pL  66. 

2.  Bail  are  dischargfed,  if  the  principal  ren* 
der  himself  before  judgment  against  them  apoo 
the  second  §cu  fa.  Theobald  v.  Brook,  Cro. 
Eliz.6l& 

3.  Principal  beingfsarrendered  and  c2iar;g<ed 

in  execution,  bail  may  be  discharged  on  ap- 
plication.   Crewer  v.  Bulman,  1  Barnes,  St 

4.  If  two  actions  «re  against  the  ssme  per- 
son, and  the  same  persons  bail  in  both,  a  red' 
didit  Be  in  one  action  is  a  discharge  of  bail  in 
the  other.  WiOiama  ▼.  Batter,  12  Mod.  99. 
Pr.  Ca.  K.  B.  53. 

5.  if  a  writ  of  error  be  pending  in  the  ex- 
chequer chamber,  and  the  prind^  in  the  ac- 
tion render  himself,  the  bail  are  discharged. 
Pawley  v.  Ladiow,  3  Mod.  87.  W.  Ja  138, 
139. 

6.  Where  bail  are  discharged  by  render  of 

Srincipal,  the  plaintiff  has  three  terms  afler  to 
avesci/o.  or  execution.    Die  T.Adtmt,^ 
Keb.  512.  pi.  5. 

7.  If  a  prisoner  (who  has  been  discharged 
under  an  insolvent  act)  give  bail,  and  on  a 
confession  of  the  action  be  charged  in  e<^ 
cution,  and  the  plaintiff  sues  the  bail,  and  they 
surrender  the  principal,  they  are  dischaifed. 
NoeU  v.  Oray,  6  Mod.  22.  . 

a  So,  by  bringing  up  the  bail-piooe,  «nd 
showing  the  regidar  surrender  of  the  prisci- 
paL    Anon,  7  Mod.  45. 

(f)  WhennoL 

1.  A  fi^audulent  surrender  will  not  dis- 
charge the  baU.  Goodwin  v.  HiUon,  7  Mod.  77. 

3.  A  surrender  before  the  day  dis> 
charges*  the  condition  of  a  bail-[*l77J 
bond.    HdwUy  v.  Ludlow,  Comb.  4. 
Prac  Ca.  K.  B.  175.  &  C.  .     , 

3.  A,  on  judgment  against  him,  rendered 
himself,  but  gave  the  plaintiff  no  nofios,  D«f 
discharged  the  baiLpiece,  and  the  P^°^°?^ 
set.  fa.  got  judgment  against  the  bail;  *^ 
court  would  not  relieve,  because  no  tsemr^^ 
was  entered,    iinen.  1  Salk.  lOl.  ^ 

4.  Though  a  render  before  the  return  « 
the  laiiiai  u  not  pleadable  to  an  action  on^ 
recognizance  of  bail,  yet  the  court  ex^'^^' 
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lowed  It  ontlie  loCafof  u  well  as  on  a  •d.fa^ 
emd  denied  the  case  of  Jftiet  and  BaUmany  in 
3Keb.iliMm.    lSalk.lO]. 

5.  If  defendant  aurrenden  to  a  wron;  pri- 
son, wherebj  tiie  plaintiff  loaes  a  trial,  the 
bail-bond  boot  diacharged.   'Low  ▼.  RaveU^  1 


&  llw  render  ia  not  effectoal  till  an  ejcone- 
Teimr  iM  eotered  on  the  baiUpiece.  Fitzgerald 
^.Ckaridbfd,  Comb.  263.  Wild  y.  Harding, 
8  Mod.  282.    PracCa.K.B.49. 

7.    Bot  the  omiiaion  will  in  some  cases  be 

T.  TVtracr,  8  Mod.  281, 


8.  So,  tf  A  reooTers  in  three  actions  where 
there  tie  several  bails,  and  the  defendant  ren. 
den  himself  and  one  of  the  bails  enters  an 
emneredir  on  the  bail*pieoe,  this  does  not  dis- 
Gharge  the  rest  till  an  exonereltir  is  entered 
fiir  tSemalso.     WiUidtmt  t.  WiUiams,  1  Salk. 

9a 

9.  Defendant  was  surrendered  by  his  bail, 
and  rtdHdit  se  ri|rned  by  a  Jadge ;  but  the 
bail  refining  to  pay  the  fees,  defendant  went 
at  large;  the  entry  obtained  wfts  held  Toid,  as 
also  &  sorrender.  IhtekU  ▼.  AmbroH^  1 
Barnes,  G«. 

(g)  Comeqftmet  of  not  rendering. 
If  ue  defendant  render  not  himself,  the 
pUintiff  maj  take  execution  against  the  prin- 
cipal  or  bail    Higgen'B  case,  Cro.  Jac.  330. 
649. 

XVIIL  Br  WHAT  OrniSR  MEANS  THE  SAIL  ARE 
IHSCnAKaKD. 

1.  Death  of  the  principal  afier  judgment, 
pending  a  writ  of  error,  is  a  discharge  of  the 
bail    Cc^v.  Btngley,  Lat  149. 

2.  So,  if  the  principal  dies  before  the  day  of 
^ipearance  or  capiat  issued.  Wam$r  t.  White, 
T.  Jones, 95, 96.  2Keb.l27.  2Saund.71a. 
PoirfLlSe.  Moore,  432.  J75.  W.Ja29.  5 
Co.  91. 

3.  Or  at  any  time  before  the  return  of  the 
cs.  M.  Wkitekead  t.  Oo/e,  Barnes,  106. 
^HrmsT.  SawDgttte^  W.  Jo.  29.    Godb.  35^ 

4.  But  not  if  it  happens  afterwards.  Whitt* 
iead  T.  Oale,  Barnes,  106.  Otynn  t.  Yatet, 
1  Stra.  511.  Barry  ▼.  Barry,  2  Stia.  717.  2 
lid.  fiaym.  1452.  S.  C.  2  Saund.  71  d. 

5.  So,  by  the  principal  after  render  being 
ebarted  in  execution*  -— -  v.  iSwer,  Barnes, 
66. 

6.  Bail  are  discharged  by  a  reference  of  the 
cnue  toarbitration.    2  Saund.  71  e. 

7.  Bv  i^ntiff  giving  time  to  defendant 
Ibu7liiL[o].    71«.n.[m]. 

8.  By  plamtiff  *B  makin|^  a  composition  with 
defendant  witboot  the  bail's  knowledge,  lb. 
7le.n.[g]. 

9-  By  a  release,  afier  the  record  is  removed 
^  CRor.    Uarriion  v.  Jhtxley,  Moore,  852. 

10.  By  changing  the  county  in  the  declara- 
6oo  fitmi  that  in  the  writ  xate$  t.  Plaxton, 
3LeT.235. 

11*  After  a  declaration  delivered  in  the 


I  original  action,  the  dhuntiff  cannot  proceed 
I  on  the  ^aiUbond.     x^Rd  t.  JfiiUens,  Ca. 
Prac  C.  P.  81. 

12.  By  not  declaring  in  two  terms,  bail  are 
discharged.    Anon.  2  &eb.  812.  pi  14 

13.  By  variance  of  declaration  firom  pro- 
cess or  affidavit,  in  the  cause  of  taction.  Dela» 
com  V.  Read,  2  H.  Bla.  27a    2  Saund.  71  d.  e. 

14.  By  mistake,  declaring  in  case  instead 
trespass.  TVeAems  v.  OreiHngham^  2  Barnes, 
59. 

15.  Bail  are  not  liable  to  the  judgment,  un- 
til a  capioM  issue  against  the  principal,  and  a, 
de&ult  thereupon.    Hob$  v.  TBdctutU,  Cro. 
Eliz.  597. 

16.  Bail  are  in  general  discharged  by  a 
cognovit  taken  by  phintiff  from  defendant  2 
Saund.  71  d,  71.  a.  n.  [o]. 

17.  So,  where  the  principal  is  convicted  of 
felony,  and  sentenced  to  transportation,  the 
court  will  give  leave  to  enter  an  exoneretur, 
WoodY.MUch«U,eT,R.fU7.    4  Burr.  2034. 

18.  By  a  prisoner  (in  an  action  of 

debt  on  bond)  taking  the  benefit  of  [  «178  ] 
an  ^insolvent  act    Noell  v.  Oray,  6 
Mod.  22. 

19.  By  bankruptcy  of  the  principal  before 
they  are  fixed,  but  not  if  after.  Ray  v.  Hu9- 
sey,  Barnes,  104.  WooOey  v.  Co66e,  1  Keny. 
504.  1  Burr.  244.  S.  C.  ITeaoysidc  v.  X^ois, 
8  Mod.  34a  &  P. 

20.  And  in  such  case,  the  court  will  j^y^ 
leave  to  enter  an  exoneretur  on  the  bail-piece. 
Ray  V.  Huuey,  Barnes,  104. 

21.  They  are  not  liable  to  costs  assessed  in 
the  Exchequer  Chamber,  upon  affirming  a 
judgment  in  error  there.  Penruddoek  v.  £r- 
ington,  Cro.  Eliz.  587.  Weddal  v.  Joear^  10 
Mod.  270. 

22.  Bail  below  are  not  chargeable  with 
damages  and  costs  accrued  by  writ  of  error. 
Smith  V.  Faldo,  Cro.  Jac.  636.  Prac.  Ca.  K. 
a59.S.C.    3  Keb.  187.  pi.  24. 

23.  In  B.  R.,  if  the  sum  recovered  exceed 
the  sum  in  the  ac  etiam  hiUa,  the  bail  is  not 
liable.  Oenbdldo  v.  Ccgnom,  1  Salk.  102.  6 
Mod.  90. 266.  &C. 

24.  Upon  the  removal  of  a  cause  by  Aoftess 
corpiu,  the  bail  in  the  inferior  court  are  dis- 
chu-ged.  i>orrington  v.  Edwin^  3  Salk.  55. 
Skin.  245. 

XIX.  Procbedinos  against  bail  by  action  of 

nSBTON  THE  BAIL-BOND; — 

(a)  JH  what  time  it  may  be  commituid. 

1.  Tlie  bond  may  be  proceeded  on  after  the 
plaintifi*  is  out  of  court,  if  the  assignment 
were  before.    1  Saund.  161.  n.  [6]. 

2.  The  bail-bond  in  a  country  cause  is  not 
to  be  put  in  suit,  till  eif  ht  days  exclusive  of 
the  appearance-day  of  the  return  of  the  writ 
Paradiee  Y.IMiday,  1  Barnes,  76. 

3.  In  K.  B.,  it  is  irregular  to  proceed  on  a 
bail-bond  until  the  essoign-day  of  the  next 
term,  though  the  assignment  may  be  made 
before  that  time.    Anon.    6  Mod.  226. 
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(b)  By  whom  the  action  may  be  brought, 

1.  An  action  on  the  bail.bomI  ^  usually 
brought  by  the  officer  in  the  •heri^s  name,  af- 
ter reimborBing  the  eheriS.    2  Saund.  61.  [/  ]. 

2.  The  action  may  be  brought  by  the  exe- 
cutor of  an  assignee  of  the  bail-bond,  it  being 
an  interest  vested.  NoU  v.  Stq^hefu,  Fort  367. 

(c)  In  what  court  it  should  be  brought 

1.  The  action  whether  by  the  officer  of  as- 
signee must  be  commenced  in  the  court  where 
the  original  action  was  brought.  Frances  y. 
Taylor,  Barnes,  92.  Chesterton  y.  Middle- 
hurst,  1  Burr.  643.  Prac  Co.  K.  a  187.  How 
y.  Bridgewater,  Barnes,  117.    2  Saund.  61. 

2.  But  no  advantage  of  this  can  be  taken 
upon  fiofi  est  factum,    2  Saund.  61.  n.  [n.] 

(d)  frhen  bail  may  be  required, 

1.  Neither  the  sheriff  nor  his  assignee  can 
hold  to  bail  either  the  defendant  or  his  bail.  2 
Saund.  61.    ^ 

2.  But  if  iudgroent  be  reooyered,  and  an 
action  brought  on  the  judgment,  they  may  be 
holden  to  bail  therein.    2  Saund.  61. 

(c)  Of  the  venue, 

1.  The  yenue  in  an  action  by  the  officer  is 
local.    1  Saund.  74.  n.  [A]. 

2.  When  by  the  assignee  it  is  transitory. 

Oregsonyr,  Heather,  YoTi,  2m,    1  Saund.  74. 
n.  [h], 

(f )  Declaration, 

1.  In  debt  on  a  bail-bond,  it  must  be  shown 
that  the  bond  was  assignable.  Bushell  y. 
ifeynw,  11  Mod.  170. 

2.  The  declaration  need  not  state  that  the 

defendant  in  the  original  action  was  arrested. 

lViri*in»  y.  Parry,  1  Stra.  444.    /rf.  643.  S.  P. 
2  Saund.  59  a, 

3.  But  the  process  for  the  arrest  must  be 
shown.     T\u:ker  y.  Gouldboum,  8  Mod.  7a 

4.  The  bond  must  be  stated  to  have  been 
taken  within  the  bailiwick.  1  Saund.  74  n. 
[h],  sed^pjuBre, 

5.  If  It  appear  in  the  declaration,  or  upon 
oyer,  or  by  plea^ding,  that  the  bond  is  void  by 
Stat  23  H.  6.,  it  is  bad  on  a  general  demurrer, 
or  in  arrest  of  judgment,  as  a  verdict  on  non 
est  factum,  1  Saund.  161.  lb.  n.  [61.  2  Saund. 
59fl.  596. 

6.  The  circumstance  of  assigning  the  bail- 
bond  (mentioned  in  the  statute)  ought  to  be 

set  out  in  a  declaration,  but  the  omis- 
[  'ITO  ]  sion  is  aided  by  a  ♦judgment  by  de- 
fault.    Mifflin  y.    Morgan,  2  Ld. 
Raym.  1564. 

7.  But  the  declaration  need  not  allege  that 
the  assignment  was  under  the  hand  and  seal 
of  the  sheriff,  and  no  profert  is  necessary. 
Dawes  v.  Papworth,  WiUes,  408.  Leafe  v. 
Box,  1  Wils.  121. 

8.  In  Middlesex  and  other  places  where  the 
two  sheriff  constitute  in  law  but  one,  they 
should  bo  so  described.  Sheriffs  tf  Middlesex 
y.  Barnes,  2  Ld.  Raym.  1135. 

9.  The  declaration  need  not  show  that  a 
sum  was  indorsed  on  the  writ  for  bail.  Whisk, 
ard  V.  WHder,  1  Burr.  330. 


10.  And  there  is  no  need  to  name  the  wit- 
nesses. jBo6tnson  ▼.  Thylor^  Fort  366.  Ltajt 
V.  Box,  1  WUs.  121.  S.  P. 

11.  But  if  the  declaration  allege  i(  to  haTs 
been  assigned  in  the  presence  of  one  witnea 
only,  it  is  demorrable.  Neat  y.  JIfittf,  Fert 
371. 

(g)  PUa. 

1.  In  an  action  on  a  bail-bond,  the  arrest  it 
not  traversable.  Watkina  y.  Parry,  1  Stn. 
444.643.    Sa;r.  117.     2  Saund.  59  a. 

2.  But  the  issuing  of  the  writ  is.  Sa^  v. 
Kirkus,  Say.  117. 

3.  So  the  defendant  may  plead  that  the  bond 
was  not  duly  assigned  by  the  sheriff  accord- 
ing to  the  statute.  IJawes  V,  Papworth,  Wilki, 
408. 

4.  NU  debet  is  no  plea  to  an  action  by  the 
assignee.  Warren  y.  Conaett,  2  Ld.  Raym. 
1503.    2  Saund.  187  a.     1  Saund.  38  ik 

5.  Or  that  the  bond  was  given  for  ease  and 
favour;  but  the  condition  stated  in  the  decla- 
ration ouffht  to  be  particularly  travemd. 
Peedle  v.  Christmas,  Fort  365. 

6.  To  debt  on  a  bail-bond,  a  plea,  that,  be- 
fore the  day  of  appearance,  tho  principal  was 
surrendered  in  discharge  of  his  bail,  is  good. 
Pawling  y.  Ludlow,  2  Show.  443. 

7.  A  plea  by  bail,  that  the  principal  render- 
ed himself  in  discharge,  most  say  prout  peUl 
per  recordum,  Edwards  y.  Roades,  2  Shosr. 
39a 

8.  For  such  a  plea  is  triable  by  the  record 
and  not  by  the  country.  Woolly  v.  Davenastt 
Moore,  888. 

9.  Bankruptcy  of  the  principal  will  not  avoid 
a  judgment  regularly  obtained  against  the 
baiL    Hemnfsidey,Davis,8Mod.348, 

XX.  EfTBCT  of  PaOCKEDMO  AOAIM8T  IVB  BAIL. 

1.  Bail  taken  in  execution,  and  paying  V*^ 
of  the  money,  the  plaintiff  may  proceed  and 
take  execution  against  the  principal  for  the 
rest  ilnon.  3  Salk.  I5a  lb.  1.  Fefesfe  ▼. 
Jtfofc,  1  Sid.  107.  1  Vent.  315.  CraJaxj.5|g. 
S.  P.  Contra,  Higgeh's  case,  Cro.  Jac  330. 
Prac  Ca.  K.  R  46.  &  C.    2  Bulst  6a 

2.  So  if  one  only  of  the  bail  is  taken  in  exe- 
cution, he  may  proceed  against  the  other. 
Higgen^s  case,  Cro.  Jac  320. 

XXL  Whew  the  coukt  will  wtay  rsxic*B>- 
inoa  AOAUisT  the  biaxl. 
1.  Proceedings  against  bail  ma^  be  atud. 


W.  Kely.  132. 

2.  But  not  till  baU  in  error  is  put  in.    /»»• 

er  v.  Sampson,  2  Stra.  781.  . . 

3.  Proceedings  on  the  bail-bond  will  b00<"^ 
where  there  is  no  return  of  a  cepi  coff^** 
Btit(er  V.  IZotts,  3  Salk.  55.  . 

4.  Or  where  defendant  in  the  original  scotm 
dies  before  judgment  oouM  be  had  M>>^ 
him.    CasieU  v.  Guave,  2  Barnes,  79.       . 

5.  In  an  action  on  the  reoogniaance  agaJD« 
bail,  error  being  brought  in  the  original  action. 
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pbintiff  WMaDoired  to  proceed  to  JQdffmezit, 
Ixit  executkm  staid  till  error  detormmeal  Co^ 
wert  T.  Moi^Cti.  Prac.  C.  P.  24. 

6.  In  aei  jfk.  agaiiwt  bail,  the  court  on  mo- 
tion directed  the  names  of  two  pereone  who 
liad  not  justified  to  be  etruck  out  of  the  roll, 
bat  afierwarda  oooBented  that  proceedinga 
against  tfaem  only  ahould  be  ataid.  Waller  y. 
Greem,  Kay.  382. 

7.  Wliere  proceedings  on  bail-bond  are 
staid,  on  consent  that  it  shall  stand  as  plain- 
tiff's  securitf ,  it  is  always  intended,  and  should 
be  ezpreased,  that  ju^raient  be  given,  and 
execDtiao  only  staid.    Otway  ▼.  doekayne,  2 

Barnes,  56. 
[  *180  ]     «a  A  latUtU  may  be  sued  out 

against  the  bail,  afier  the  return  of 
the  MB  eti  imenitu  onthe  ea,  «a.  aninst  the 
principal;  but  if  the  bail  surrender  the  princi- 
pal bdbre  declaration  delivered  on  the  latUat, 
the  eoart  will  stay  the  proceedings  against  the 
bail   Btrwood  v.  Wheder,  3  Show.  80. 

9.  PfDoeedings  were  staid  as  againat  one  of 
the  bail,  two  ouers  having  been  justified  in 
eoort  after  exception.  Wwon  v.  iafortune^  2 
Barnes,  87, 8a 

10.  So  also  as  to  the  other,  process  having 
been  served  two  days  only  before  the  return. 
Wilmn  V.  Ls/ortttne,  2  Barnes,  87,  8a 

11.  Or  where  the  bail-bond  is  assigned  ailer 
the  death  of  defendant,  and  a  declaration  de- 
livered.   Einntan  y.  HaiUoway^  Andr.  374 

12.  Or  if  toe  bond  is  assigned  in  the  life- 
time of  the  prindpal,  and  he  dies  before  judg- 
ment   a  a  Andr.  374. 

13.  Bail  who  have  neglected  to  surrender 
siay  have  execution  staid  till  after  affirmance 
of  the  principal  judgment  Cole  v.  Bueldand, 
SStra.  872. 

14.  So,  proceedinga  on  bail-bond  were  ataid 
QB  terms,  and  the  bond  to  stand  as  a  security, 
tboagfa  plaintiff  had  hot  declared  de  bene  e$w. 
Umfd  V.  Painter^  1  Barnes,  81. 

15.  But  the  bail  may  have  four  days  afler 
■ffiraanoe  to  pay  the  money.  CoUier  v,  Hebtr. 
2Stn.l5WO. 

16.  Proceedings  on  bail-bond  were  staid, 
deicDdant  in  the  original  action  having  become 
a  bankrupt  and  obtained  his  certificate.  San- 
ien  V.  iSjpmdb,  2  Barnes,  89.  1  Burr.  244. 
&P. 

17.  If  one  person  be  excepted  to  as  bail,  and 
uurther  be  added,  the  name  o£  the  former  may, 
vith  leave  of  the  court,  be  struck  out  of  the 
bail-pieoe  at  any  time  before  an  action  of  $eL 
f^  is  brought;  and  after  it  ia  brought,  the  pro- 
oeediogf  as  against  him  may  be  staid.  Tuib 
T.  TWtt.  Say.  58,  309. 

1&  Proceedings  on  bail-bond  may  be  staid 
OD  payment  of  <&bt  and  costs,  dtc.  NuikitiM 
v.Trtariiif,2Bames,73. 

19.  Where  bail  u  not  properly  put  in,  in 
cooieqQence  of  a  mere  accidental  mistake,  the 
Pfooeedings  may  be  staid.  QameU  y.  Heavi- 
fi^i  1  Banies,  ol*  HuUhinwn  v.  Hatdetude^ 
SBtraei,85. 


20.  Frooeedings  against  bail  staid  for  irre- 
gulaiity,  because  only  four  daya  between  the 
teate  and  the  return  of  the  scire  fadae  .that 
had  been  brought  by  the  plaintifi^a  executor 
against  the  principal.  Bond  v.  Turner^  8 
Mod.  305. 

21.  Plaintiff  excepted  to  bail  the  da^  after 
Easter  term,  and  for  want  of  justification  be- 
fore a  Judge,  took  assignment  of,  and  proceed- 
ed on  the  bail-bond;  detendant  justified  the  bail 
in  court  the  first  day  of  next  term,  and  moved 
to  stay  proceedings,  which  was  ordered  with- 
out coeto.  Lmbond  y.  Fodbistf,  Barnes  Supp^ 
8,  9. 

22.  Proceedings  upon  the  bail-bond  will 
be  staid,  where  the  defendant  consente  to  put 
the  plaintiff  in  as  good  a  situation  as  if  a  trial 
hadbeenhad.  71irf2odky.iS^ii,C.T.Hardw. 
364 

23.  Bankruptoy  of  the  principal  is  a  sood 
cause  for  staying  proceedings  against  the  bail. 
Cockerill  y.  Oweton^  1  Burr.  436.  &iufert  y. 
Spink9,  Barnes,  105. 

XXII.  When  MOT. 

1.  There  ought  not  to  be  a  sta^  of  proceed- 
ings  on  the  bau.bond  upon  bringmg  principal 
and  interest  and  coate  into  court,  (after  notice 
of  trial,)  without  it  be  brought  within  such  time 
as  the  plaintiff  may  not  be  delayed  in  going  to 
trial    Butler  v.  Rolfe,  6  Mod.  25. 

2.  Nor  on  error  brought,  when  the  time  for 
surrendering  was  elapsed.  Everett  v.  CTsry,  1 
Stra.443. 

3.  Nor  where  there  might  have  been  judg- 
ment if  he  had  put  in  bail  in  time.  Evening 
y.  Spearman,  2  Barnes,  80. 

4.  Where  no  bail  in  error  is  required,  the 
bail  applying  to  stey  proceedings  must  under- 
take for  coeto  on  the  writ  of  error.  Rit$on  y. 
Franci$,  2  Stra.  877. 

5.  Proceedings  on  the  bail-bond  cannot  be 
staid  till  other  bail  are  put  in.  Anon.  12  Mod. 
614    1  Sid.  386. 

6.  In  a  country  cause  after  an  assize,  and 
in  a  term  cause  after  two  terms,  the  court  will 
not  stoy  proceedings  on  a  bail-bond  on  filing 
common  bail.    Memorandum,  7  Mod.  63. 

7.  Proceedings  on  the  bail-bond  are  never 
staid  where  the  plaintiff  has  been  delayed  c^a 
trial,  but  upon  pajrment  of  coeto,  and  consent 
that  bail-bond  shall  stand  as  a  security.  Sea- 
ber  V.  Powell,  t  Barnes,  66. 

*XXIII.  CoNSXaiTENCEOPmOCXKD.  [  *181  ] 
INGS  BKING  STAID. 

After  a  man  has  forfeited  his  bail-bond,  and 
the  court  stoy  proceedings  on  it,  he  cannot 
afterwards  plead  in  abatement  to  the  original 
action,  but  must  plead  in  chief.  Anon.  2  Salk. 
519. 

XXIV.  Whkn  they  mat  bk  set  asidk. 

1.  Proceedings  on  a  bail-bond  were  set 
aside,  because  no  cepi  eorpne  was  returned. 
Anon.  6  Mod.  229. 

2.  Proceedinga  on  bail-bond  (taken  on  a 
capias  of  C.  P.)  were  set  aside  with  costs, 
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phintifri  attorn^  haring  pat  it  in  rait  in  B. 
R.    Franda  v.  Taylar,  2  Barnes,  67, 68. 

3.  So,  where  a  bail-bond  was  given  in  a 
eonnty  palatine,  and  the  action  broaght  on  the 
mssignment  was  in  a  superior  court  Ckester^ 
ton  V.  Middlethurgt,  Prac.  Ca.  K.  B.  39. 

4.  Or  where  the  plaintiff  died  before  the 
return  of  the  writ  Huiehinton  t.  Smkk,  8 
Mod.  240. 

5.  So,  where  the  writ  was  retnmaUe  oot 
of  term.    MUU  y.  Bond,  1  Stra.  399. 

6.  An  exonereiur  was  ordered  to  be  entered 
on  hail-piece,  hut  omitted  by  the  officer;  upon 
which  a  set.  fa,  was  sued  out,  which  was  set 
aside,  but  without  costs.  Boiid  v.  Isaae,  Frac 
Ca.K.a39,55. 

7.  In  Bcire  faeUta  against  bail,  if  they  were 
■ammoned  on  the  return  day  only  an  hour  be- 
fore the  amrt  rUea^  the  proceedings  will  be 
set  aside.     Wett  y,  Harvey,  6  Mod.  130  n. 

XXV.  Wbbn  not. 

1.  A  aeufae.  against  bail,  though  no  capiag 
against  principal,  was  reiused  to  be  set  aside, 
bt;t  the  court  put  the  parties  to  their  writ  of 
error,  iinon.  4  Leon.  36.  Prac  Ca.  K.  B. 
43.  50.  &  C. 

2.  If  the  plaintiff  obtains  ezecatioa  on  setre 
faeioi  against  the  bail  (pendin?  error),  the 
court  wiU  not  set  it  aside,  fwter  ▼.  Emer- 
ton,  1  Stra.  52& 

3.  After  judgment  in  a  §cire  facUu  against 
the  bail,  the  court  will  not  set  aside  tlie  judg- 
ment because  the  principal  u  committed  m 
execution,  but  it  should  have  been  pleaded 
upon  the  set. /a.    Anon,  Skin.  120. 

4.  Sci.  foe,  against  bail,  returnable  Tuesday 
next  after  eight  da^s  of  the  Purification,  was 
moved  to  bo  set  aside,  because  it  was  return- 
able  in  vacation ;  the  Purification  fell  on  a 
Monday ;  term  ended  12th  Feb.;  it  was  in- 
sisted, the  word  **  from**  was  exclusive ;  but 
the  court  refused  to  set  the  proceedings  aside. 
Campbell  v.  Cumming,  Prac  Ca.  K.  B.  39. 

XXVL  Wbkn  bail  mat  ostaxn  kkukw  in 

OTHER  RXSPIOTB  BT  APPUCATION  TO   THI 
COURT. 

1.  Leave  was  given  to  enter  an  exonereltir, 
on  the  reco^zance,  defendant  (pending  the 
action)  havm^  become  a  bankrupt,  and  ob- 
tained his  certificate  iZayv.Abst«y,2  Barnes, 
87. 

2.  Bail  on  reversal  of  an  outlawry  moved  to 
have  their  recognizance  discharged,  plaintiff 
having  proceeded  to  iud^ent,  though  a  new 
original  was  not  filed  within  two  terms,  and 
defendant  had  brought  writ  of  error ;  but  de- 
nied, and  left  to  their  plea.  Cartelow  v. 
TrrigA<,2  Barnes,  57. 

3.  After  iudgment  in  icire  facia$,  bail  will 
never  be  relieved  against  the  first  judgment, 
if  he  pleads;  contra,  if  only  two  nihiU  are  re- 
turned.   1  Keb.  112.  pi.  12. 

XXVII.    PaoCXKDINGS   OF    BAIL  AOAINST    TBI 

miNcirAL. 
1*.  Bail  may  take  their  principal  at  any 


time,  even  on  a  Sunday,  to  •orrender  him  in 
their  discharge.     Anon.  6  Mod.  231. 

2.  Bail  may  bring  aomtmpait,  for  money 
paid,  against  their  principal  (if  thev  are  com- 
pelled to  pay  his  debt,)  on  the  implied  reqant 
and  promise  1  Sannd.  264  6.  n.  [c] 

3.  Bui  may  detain  their  principal  in  the 
Compter,  in  order  to  surrender  him  to  the 
proper  prison,  in  discharge  of  their  recofni. 
zance,  even  thoiig'h  he  be  not  charged  wiu  t 
debt  to  the  crown,  and  the  attomey-genertl 
opposes  the  habeas  eorpuo.  Preneh*$  case,  6 
Mod.  247. 

4.  Bail  cannot  sue  on  a  counter  security, 
until  they  are  damnified.  6  Mod.  78. 

5.  Thus,  they  cannot  enter  judg- 
ment *on  a  warrant  of  attorney,  unSl  [  *182  ] 
damnified  on  the  bail-bond.     ^fion. 

11  Mod.  2. 
XXVIII.  When  trx  bail  mat  beoiq  naoa. 

1.  Error  by  bail  cannot  be  brought  oo  a 
judgment  against  the  principal,  nor  e  cmuer- 
§o;  nor  can  the  bail  and  principal  join.  3 
Saund.46  6.n.(6.)  Hob.  72.  Holt,  90.  1  Keb. 
256.  Cro.  Jac  384.  Cro.  Car.  40a  574. 
Comb.  108.  5  Mod.  397.  1  Ro.  294.  8  Mod. 
290. 

2.  A  variance  between  the  oeirefaeiat  and 
the  recognizance  of  bail  cannot  be  assigDCO 
for  error,  if  oyer  of  the  reoop:nizanoe  was  not 
demanded  below ;  because,  in  such  case,  the 
recognizance  is  no  part  of  the  record  before 
the  court    Anon.  10  Mod.  444. 

3.  Matter  assignable  for  error  by  the  pno- 
cipal  is  not  assignable  by  the  baiL  Wraign 
V.  KUehingmttn,  1  Stra.  197. 

4.  Aflcr  error  brought  on  the  judgment 
against  them,  execution  cannot  be  had  VS*^ 
the  prmcipal  as  well  as  the  bail.  1  Keb.  185. 
pL  162. 

5.  If  a  acirefaeia$  issiie  against  them  b^ 
fore  a  capuu  issue  against  the  principal^  u4 
they  be  taken,  they  must  resort  to  their  wnt 
of  error,    iinon.  4Leon.  36.  pL  99. 

6.  No  baU  on  the  file,  is  not  assignaWe  w 
error  to  reverse  a  judgment  WeWey  v.  w** 
man,  Cra  Jac.  56o. 

7.  Though  the  bail  be  never  BO  much  r»«]J 
ed  by  the  judgment  against  his  prmcipal,  yet 
he  can  bnng  no  writ  of  error  to  revene  it* 
Lord  Say  and  SeU*§  case,  10  Mod.  44 

(B)  BAIL  IN  CRIMINAL  CASK& 

I.  RttnCTING  THE  FOWBE  Of  BAILWO  W 
GXraCRAL.  .. 

1.  When  a  peer  is  indicted  of  **<«>/•  ^ 
House  of  Lords  can  remove  the  U"J*<*®^12 
certiorari,  and  bail  the  offender,  ^^^^ 
Ann's  case,  Skm.  683.   18alk.l04  Holt,^' 

2.  In  order  to  bail,  the  court  of  K.  n.  ^ 
not  examine  whether  the  ofience  for  ^oi^ 
the  prisoner  is  committed  is  of  the  «n*.»J°r 
with  others  of  which  he  has  been  acqwtt^' 
Rex  V.  Aiton,  2  Stra.  851. 

3.  The  depositions  taken  before  the  axco^^ 
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wA  tb»  foifict,  an  to  guide  the  court  as 
the  expedienoe  of  bailing  lor  murder.    Rex 
▼.  Dabm,  2  Sin.  911. 1242. 

4  Hw  oMrt  wiU  not  order  a  wounded  per« 
■on  to  be  vitated,  in  order  to  bail  the  offender. 
J?«j:  ▼.  &&iifTy,  1  Stra.  547. 

5.  Wbea  a  statute  inflicta  impriaonment, 
tJhe  ooort,  oo  9,  eertwrari  returned,  may  admit 
Co  fau^  and  after  con6rmation  imprison  €or 
the  ntt  of  the  time.  MUx  ▼.  Header,  1  Stra. 
631. 

€L  Bailing  i»  generally  discretionary.  Dr. 
0«*«  case,  1  Salk.  10&  FamngUm'e 
IT.  Jo.  2. 

7.  The  sheriff  can  bail  on  an  arrest  by  pro- 
eeas  frun  the  aeseioos.  ^nen.  6  Mod.  179. 

6.  If  one  justice  has  power  to  issue  his 
wmrrant,  one  may  bail.    Id.  ibid. 

11  la  WHAT  CASES  BAIL  MAT  BC  TAOOT. 

^  1.  Ajear*s  imprisonment,  without  prosecu- 
tion, wiD  be  an  inducement  to  the  court  to 
bail  m  bigfa  treaaom.  Res  t.  Wyndkam^  1 
Stra.& 

2.  &  where  the  putr  had  Iain  in  prison 
abore  two  terma.     CrMfM  case,  12  Mod,  66. 

^  Or  where  a  whole  aeaaiona  haa  been  aL 
lowed  to  pass.  FUfpatriek*i  caae,  1  Salk.  103. 

4  Where  the  warrant  of  commitment  ex. 
preaed  it  for  aiding  and  asaisting  Sir  J.  M. 
(who  waa  charged  with  high  treason)  to 
cacape,  yet  becanse  it  did  not  express  the  spe- 
cies of  treason  for  which  Sir  J.  M.  was  charg- 
ed,  it  was  held  not  good ;  and  Ibr  this  reason, 
the  parties  coounitted  were  bailed.  Rex  v. 
l^MtU,  Skin.  596, 597, 598,  599. 

5.  Want  of  health  in  the  prisoner,  together 
with  a  delay  on  the  aide  of  the  prosecution, 
Wis  held  good  cauae  for  bailing  in  high  tree- 
ton.  JKex  T.  Earl  of  Ayle^ry,  i£>lt,  85. 
Comb.  20.  111.  10  Mod.  334 

6k  One  committed  far  treason  or  felony  is 
tocater  his  prayer  on  the  habeae  eorpue  act, 
to  be  tried  the  first  week  of  the  term  or  day 
of  If  ■ion  aAer  his  commitment;  but  if  an 
act  suspends  the  power  of  bailing  ibr  a  time, 
thers  he  need  uot  enter  his  prayer,  till  the  first 
week  in  term,  or  day  of  sessions, 
[  *183  ]  *afier  the  expiration  of  such  act 
AyUehury'e  case,  1  Salk.  lOa 

7.  Lord  Aylesbury  was  bailed,  though  no 
prayer  entered  in  time,  because  long  irapri. 
■oned,  trial  delayed,  and  life  in  danirer.  iinen. 
1  Silk.  104 

8.  One  ooounitted  ibr  aiding  an  escape  of 
D,  comoiitted  for  treason,  was  bailed  for  de- 
salt of  pwsecntioii.  FUxpatriek*9  case,  1 
SaltlOa.  '^ 

9.  One  found  guilty  of  murder  (by  the  Co- 
nner's inquest  «ily,)  is  bailable ;  contra,  if 
indicted.    MoAun'a  case,  1  Salk.  104 

10.  A  prisoner,  indicted  for  murder,  may 
be  buled  under  special  circumstances ;  as  a 
&mine  in  the  prison.  Herbert  and  Vaugk- 
<«*s  case,  Lat.  12.    See  also  5  Mod.  323. 455. 

11.  The  court  may  bail  in  treason,  murder, 
^    Rex  yi.Ld.  Ddmime,  Comb.  6.  111. 


Rex  Y.  Pefper^  Comb.  298.    Rex  t.  Votes,  1 
Show.  190. 

12.  The  King*8  Bench  may  bail  in  murder, 
^c.  at  discretion ;  but  justices  of  peace  ought 
to  commit,  though  it  be  found  only  manslaugh^ 
ter  before  the  coroner.  Rtx  ▼.  Fepper,  Comb.* 
298,299.206.111;    J.  Kel.  90. 

13.  Acquittal  on  an  indictment  of  murder, 
is  a  foundation  to  bail  upon  appeal.  CaaieU 
▼.  Bam6rtd|ge,  2  Stra.  855.  1  Salk.  61.  J. 
Kely.  90. 

14.  One  indicted  for  murder,  and  found 
guilty  of  manslaughter,  may  be  bailed  before 
clergy  had.    King  y,  Keat,  1  Salk.  103. 

15.  Though  an  appeal  be  lod^d,  if  it  be 
not  prosecuted,  ^irmttroiig  y.  Xiis^,  12.  Mod. 
109. 

16.  A  persQu,  committed  for  felony,  is  enti- 
tled to  bail  afler  a  trial  is  lost,  especially  if  it 
be  doubtful  whether  he  is  guilty.  King  ▼. 
BaAAndr.64 

17.  One  committed  for  fbrgW  indorsements 
on  bank-bills  was  bailed,  on  iuweae  eorvue,  be- 
cause only  a  great  misdmeanor.     Marriei*$  • 
case,  1  Salk.  104 

18.  A  prisoner  committed  for  manslaughter 
is  baikbU.  MUxy.  Magrath,  2  Str.  1242.  lb. 
970. 

19.  After  a  dissolution  or  prorogation  of 
parliament,  the  court  will  bail  a  peer,  whether 
he  were  committed  during  the  session  or  after- 
wards ;  for  all  orders  of  parliament  are  deter- 
mined by  a  dissolution  or  prorogation.  Lord 
Shafteebury'e  caae,  1  Mod.  144.  Skin.  56. 

20.  He  should  be  bound  to  appear  at  the 
bar  of  the  House  of  Lords  on  the  first  day  of 
the  ensuing  session  or  meeting  of  parliament 
Rex  ▼.  Earl  of  Dauby,  2  Show.  336. 

21.  One  taken  on  exeom.  cap,  is  bailable 
while  the  return  of  the  habeaa  eorpue  is  under 
consideration.  Rex  v.  Datfison,  1  oalk.  105. 

22.  If  the  return  to  a  habeae  eormts  be  too 
general,  the  party  may  be  bailed.  Hawh 
Iridge's  case,  1  Ro.  337.  Rex  v, Kendal,  Comb. 
343.    Freemai^e  cabe,  Cra  Car.  579. 

23.  One  convicted  for  a  libel,  being  ill,  may 
be  bailed  before  judgment  Rex  v.  ^iehop,  1 
Stra.  9. 

24  One  outlawed  for  a  seditious  libel  may 
be  bailed  on  bringing  a  writ  of  error.  Rex  y. 
J&ir6ttry,8Mod.  177. 

25.  A  justice  that  has  power  to  set  a  fine, 
has  power  to  bail,    iinon.  11  Mod.  52. 

26.  A  defendant  in  execution  for  a  fine,  on 
a  conviction  for  a  riot,  was  admitted  to  bail, 
on  a  recognizance  to  prosecute  his  writ  of 
error  with  effect,  or  to  pay  his  fine.  jRex  y. 
Mayor  qfSaliaek,  2  Show.  94 

III.  In  what  not. 

1.  Bail  not  in  general  allowed  in  criminal 
cases.    Page  y.  Price,  3  Salk.  57,  58. 

2.  One  diarged  with  a  murder,  though  in 
Portugal,  not  bailed.  Rex  y.  Kimberky,  2 
Stra.S4a 

3.  One  indicted  of  murder,  ought  not  to  be 
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bailed  apon  affidavitB  of  the  eridenoe.    Lord 
Mokun'B  caie,  1  Sdk.  104. 

4.  One  found  guilty  of  manilaughter  by  the 
coroner*!  inqueit,  moved  to  be  bailed,  on  an 
affidavit  that  one  of  the  jury  had  laid  aeveral 
wagers  he  would  be  found  guilty;  but  denied. 
lUx  V.  Carter,  W.  Kely.  15$. 

5.  A  person  indicted  for  murder  is  seldom 
bailed  without  very  extraordinary  reasons, 
though  it  is  in  the  power  of  the  court  Rex  y. 
Kirk,  12  Mod.  309. 

6.  Appellee  convicted  on  indictment,  and 
pardoned,  held  not  bailable.    Pf^  v.  Orant, 

2Stra.85a 
(  *184  ]     *7.  Appellee   of  murder  (found 

guilty)  cannot  be  bailed  without  con- 
sent,  though  appellant  delays  the  prosecution. 
Reeve  v.  TVtmtol,  1  Stra.  409. 

8.  The  court  will  not  bail  a  man  found 
guilty  of  manslaughter  by  the  coroner*B  in- 
quest, if  it  appear  by  the  inquisition  to  be 
murder.    Rex  v.  Carter,  7  Mod.  172. 

9.  It  is  no  cause  for  bailing  in  high  treason, 
that  the  commitment  does  not  specify  the 
foots.    Rex  V.  Wyndham,  1  Stra.  2. 

10.-  One  indicted  of  murder,  and  found 
guilty  of  manslaughter,  is  not  bailable  before 
clergy  had.  King  v.  Keat,  1  Salk.  103.  12 
Mod.  102.    5  Mod.  28a 

11.  Said,  that  in  any  case  of  manslaugh- 
ter, bail  cannot  be  taken.  Poyne*$  case,  1  Ro. 
268. 

12.  Persons  committed  for  treason  are  bail- 
able  in  R  R.  by  the  ordinary  power  of  the 
court,  independently  of  the  hab^  eorpiie  act 
Htrvey  of  Coomb*$  case,  10  Mod.  334. 

13.  And  where  there  have  been  particular 
reasons  to  induce  the  court  to  the  exercise  of 
that  power,  persons  so  committed  have  been 
bailed  during  the  suspension  of  that  act  Id, 
ibid. 

14.  At  the  common  law,  one  imprisoned  for 
the  death  of  another,  6LC.(when  prima  facte 
by  the  law  he  was  not  bailable,)  might  have  a 
writ  de  odio  et  atia  directed  to  the  sheriff,  that 
he  should  inquire  if  the  prisoner  was  detained 
in  prison  odio  et  atia,  or  whether  he  was 
guilty  of  the  offence.    PouUerer'e  case,  9  Ca 

15.  If  upon  the  writ  de  odio  et  atia,  the 
jury  found  him  not  guilty,  a  writ  de  ponendi 
in  ballium  issued  to  the  sheriff,  which  writ 
recited  the  inquisition,  and  commanded  the 
sheriff  to  bail  him,  if  he  should  find  twelve 
sufficient  bail  of  the  county.    Id.  ibid. 

16.  A  person  accused  of  high  treason,  and 
not  within  the  act  of  habeas  corpus,  is  not  de 
jure  to  be  bailed  by  the  court  Rex  v.  CaetU. 
main,  T.  Raym.  381. 

17.  Sickness,  unless  caused  by  the  con- 
finement, is  no  inducement  to  bail  one  com- 
mitted  for  high  treason.  Rex  v.  WyndJUm,  1 
Stra.  4. 

18.  No  man  can  demand  dejure  to  be  baiU 
•d  in  case  of  high  treasan ;  in  eases  of  mur- 


der, bail  or  not  is  discretionary.  LordDank^m 
case,  Skin.  56. 

19.  A  man  was  indicted  for  murder,  and 
tried ;  the  jury  gave  a  doubtful  verdict,  apon 
which  the  court  differed  in  opinion,  and  it 
rested  upon  a  curia  advieare  tmU;  the  pri* 
soner  moved  to  be  bailed,  but  it  was  refused 
by  the  court  Rex  v.  Morgan,  1  BolsL  87, 
88. 

20.  A  peer  was  denied  bail,  after  an  in- 
dictment of  murder  found,  though  he  had 
been  bailed  by  the  chief  justice  before  indict- 
ment Rex  V.  Ld.  Mohun,  Holt,  84.  Skin. 
683. 

21.  The  court  of  King's  Bench  will  not, 
during  the  continuance  of  the  session  of  par- 
liament,  bail  a  peer  or  other  person  committed 
by  the  House  of  Lords  for  a  high  contempt 
against  the  house.  Earl  of  Shafteslmrifo 
1  Mod.  144.    3Keb.793.pL50. 

22.  Nor  upon  an  impeachment  hard 
hfe  case,  Skm.  56. 

23.  Bail  are  not  allowed  to  a  folon  oosivict. 
Jenk.  Cent  219.    3  D^.  179.  pL  42. 

24.  A  prisoner  positively  charged  with  a 
robbery,  is  not  to  be  bailed  on  affidavits  of 
innocence.    Rex  v.  Oreenvoood,  2  Stra.  1138. 

5^.  Bail  was  refused  in  premunire.  1  Keb. 
194.  pi.  182. 

26.  One  in  execution  for  a  fine  is  not  baila- 
ble.   LoytmCe  case,  11  Mod.  59. 

27.  Upon  error  of  a  conviction  for  a  Ibrci- 
ble  detainer,  the  defendant  was  refbsed  to  be 
bailed,  because  in  execution  for  the  fine ;  and 
that  although  the  long  vacation  was  coming' 
on.  Reg  V.  Layton,  I  Salk.  106.  Fort  39. 

28.  One  in  execution  for  usury  is  not 
bailable.  Anon,  3  Salk.  58.  1  Vent  3.  1 
Sid.  286. 

29.  Upon  a  comn^itment  by  the  king^s 
council,  or  the  court  of  K.  B.  the  party  is  not 
baihible.  Bruefe  case,  1  Ra  134  3  Xeb. 
812.  pL  29. 

30.  For  striking  in  TVestminsterJiall  le. 
dente  curia,    BockenhanCo  case,  1  Lev.  106. 

31.  In  a  komine  repUgiando,  unless  the  de* 
fondant  will  confess  the  taking  and  having^  the 
party  in  custody.  Deeigny'e  case,  T.  Raym. 
474,  475. 

32.  One  of  ill  fkme,  or  charred  veith  an  in- 
fomous  crime,  is  not  to  be  baued.  Afwn.  19 
Mod.  431.  435. 

*33.  Justices  of  peace  cannot  bail  [  *185  ] 
in  burglary,  dtc.    Anon,  Comb.  106 
298. 

34.  Information  lies  against  a  justice  of  the 
peace  for  bailing  a  felon.  Rex  v.  Clarke^  3 
Stra.  1216. 

35.  The  court  will  not  grant  a  kaheao  eorpue 
to  bail  a  person  charged  with  larceny.  Rex 
V.  Miekal,  11  Mod.  261. 

36.  It  is  not  allowed  on  a  commitment  for 
a  contempt    FarreWo  case,  Andr.  298. 

37.  Want  of  notice  to  the  prosecutor  of  the 
prisoner's  surrender,  is  a  good  cause  to  refuse 
to  bail  him.    Cap(.  JKrikV  ctM,  Holt,  86. 
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IV.  Or  THE  mnaa.  or  bail  rb^viabd. 

1.  In  «i  a|ipeal  of  murder,  where  it  is  bj 
^trrit  OB  the  dftl  lide,  two  bail  are  only  requir- 
^d  to  btalxppeSiee^eorpua  pro  eorpore.  Cattell 
T.  BuB^rN^SStra.  855. 

2.  Bat  if  it  oomcs  on  the  crown  aide  by  eer- 
ttorcri,  there  atiBt  be  four.    Id,  ibid. 

dL  Id  eases  of  treason  and  felony  there  mnst 
be  ib«r  ADeties,  ahhoagh  two  may  be  suf- 
Sdeat  in  esses  of  misdemeanor.  Rex  y. 
£MK^G)mbw27a 

BAILIFF. 
L  Or  BAiurvB  iif  oEMEaM^p.  185. 
IL  Tma  UABiuTr,  p.  185. 

IIL  PtOCXEDCfiOS  AOAINSrr  BAILIFFS,  AMD  JU8TI- 
VKATlOflB  BT  THJUf,  p.  185. 


I.  Or  BAIUFTS  IN  GK2CKRAI. 

1.  Absiitff  lor  life,  witha  fee  or  other  profit, 
ctDDsi  be  displaced  by  a  purchaser  of  a  ma- 
nor.   Any  T.  NemifHj  Cro.  Eliz.  859. 

2.  Tbs  buUff  of  a  liberty  may  have  a  depaty. 
Kaiw,S¥M,Cro.  Jac.242. 

$.  ne  bailiff  of «  franchise  may,  as  ser- 
Mtf,  take  a  bond  in  the  sheriff  *s  name.  3Keb. 
7LpL14 

4  A  bond  made  to  a  bailiff^  as  such,  for  the 
ippeannee  of  defisndant,  is  void.  2  Saond. 
5»k 

S.  For  the  ^fierence  between  a  special 
bailiff  and  a  bailiff  errant,  see  Badow  t.  SaU" 
<r,W.Jae5w 

€.  A  bailiff  eannot  license  strangers  to  tres- 
/laas  upon  the  land.     Vnmikjidd  ^,  Bell,  I  Ro. 

25a 

7.  Hie  bailiff  of  a  manor  has  no  power  to 
Sadarge  rent,  or  take  surrenders,  although  he 
itts  power  to  make  leases.  Jame§  t.  Oieen, 
PaliB.403L 

t  •Bailif&i,"  in  stat  23  H.  6.  c.  9.,  mean 
tbote  who  have  the  return  of  process.  2  Saund. 
58k 

9.  Qmt  provided  by  the  king  to  take  charj^, 
^iLc.«f  a  aeitesmpos  mefUU,  is  a  but  a  bailifi^ 
and  aeoeantaUe  as  one.    Beverly**  case,  4Co. 

m. 

10.  A  general  authority  to  a  bailiff  to  re- 
am rents,  and  to  make  demand  of  them,  and 
to  oake  entry,  is  not  sufficient  to  authorise 
bam  to  take  advantage  and  to  make  demand  of 
a  rent  aeemed  doe  after  the  authority  given ; 
for  it  is  a  new  right  attached,  and  there  ought 
to  be  a  ipedal  authority  for  this  .purpose. 
Dim  v.&MU0y,  Skin.  413. 

II.  Their  liaBiutt. 

1.  Sheriff  *s  bailiffii  vnJl  not  be  prejudiced  by 
tile  nuHetnm,  or  non-return,  of  the  sheriff. 
Psii  V.  JIflMe,  1  Leon.  144. 

2.  An  aetion  for  refusing  bail  cannot  be 
nwgbt  against  the  bailiff^  but  the  sheriff  only. 
2SaoiML61e.n.(5). 

3.  The  bailiff  of  a  franchise,  to  whom  a  writ 
is  lent  instead  of  the  sheriff,  is  not .  protected 
ia  ezeeating  it    2  Saund.  193  a.  n.  [a], 

4  If  a  writ  be  ezacoted  by  a  apeeial  baUif 
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appointed  by  plaintiff,  he  cannot  nde  the  sheriff 
to  return  the  writ.    2  Saund.  Gl  e. 

5.  The  sheriff  is  responsible  for  the  safe 
custody  after  an  arrest  by  a  special  bailiff.  2 
Saund.  61  d.  n.  [io] 

IIL  PaocEEoiNos  against  bailiffs,  and  jdsti- 
*   ficationb  bt  tiiem. 

1.  Where  a  bailiff  is  chareed  directl^r  with 
a  tort,  it  ought  to  be  shown  &athe  is  bailiff  of 
a  liberty  which  has  the  return  of  writs ;  but 
otherwise,  it  is  sufficient  to  show  generally, 
that  be  is  such  a  person  who  has  authority  to 
take  bail.    iCeic^  v.  Harding,  1  Com.  37a 

2.  In  avowry  by  several  as  bailiffi*, 

*they  all  make  but  one  bailiff;  and  [  *180  ] 
therefore,  in  re{^evin  against  several, 
if  the  defendants  appear  by  attorney,  and  one 
of  them  is  an  infimt,  yet  it  is  no  error.    Coan 
V.  Bowles 1 1  Sliow.  166. 

3.  One  who  justifies  in  trespass  for  taking 
a  distress  as  bailiff  for  breach  of  a  by-law, 
ought  to  show  that  he  had  a  precept  for  so 
doing,  because  he  cannot  do  it  ex  tfficio^  any 
more  than  a  sheriff  can  execute  a  judgment 
without  a  writ    Lafn6  v.  MUis,  Skin.  5b7. 

4.  In  trespass,  on  a  justification  as  baili^to 
a  court  leet  for  levying  an  amercement,  some 
estreat  of  the  court,  or  warrant  of  the  steward, 
must  be  shown.  Maiihewe.  v.  Carew,  1  Salk. 
107. 

5.  Where  there  are  two  warrants,  the  one 
lawful,  and  the  other  unlawful,  and  the  party 
u  taken  upon  the  illegal  one,  the  bailiff  may 
justify  himself  by  the  authority  of  the  legal 
warrant,  and  to  traverse  it,  is  ill.  OroenveU 
V.  Burwell,  1  Comb.  78. 

6.  If  a  bailiff  justify  by  forceof  a  warrant, 
he  has  no  need  to  show  it  to  the  court,  for  the 
warrant  does  not  continue  in  his  hands,  but  b 
returned  to  the  sheriff  Curtie  v.  JDowHe,  1 
Ra327. 

7.  In  replevin,  if  the  defendant  makes  cog- 
nisance, or  justifies,  as  bailiff  to  J.  S.,  a  tra- 
verse of  the  command  of  J.  S.  is  sufficient 
TYevilian  v.  Pyne,  1  Salk.  107. 

8.  So  in  irepass  for  taking  cattle  or  sroods ; 
for  in  those  cases,  though  J.  a  may  have  a 
right  to  take  the  cattle,  &Z,  yet  a  stranger  can- 
not justify  the  taking,  but  by  his  command, 
Slc    Id,  ibid. 

9.  But  it  is  otherwise  in  trespass,  quart 
elau$utn  fregU  :  for  there,  though  the  defend* 
ant  justifies  as  bailiff,  or  by  command  of  J.  S,, 
the  plaintiff  shall  not  traverse  the  command, 
because  it  wouM  admit  the  truth  of  all  the  rest 
of  the  plea.    /d.  ibid. 

10.  A  bailiff  must  aver  the  life  of  the  feme, 
in  an  avowry  for  rent  due  to  6aron  and/em<. 
3  Keb.  151.  pi.  19. 

11.  An  avowry  is  in  the  nature  of  a  count ; 
and  the  baili^  when  thev  make  conusance, 
are  plaintiffs,  and  shall  have  judgment  for 
them  to  recover.  Coan  v.  Bowles,  1  Show. 
169.    ISalk.  lOa 

12.  But  in  trespass  the  bailiff  is  only  to  ex- 
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euM  tho  WNn^,  uid  reeofien  mMng.    MaU 
thewB  V.  Careto,  1  Sdk.  108. 

13.  The  being  bailiff  may  be  travenied  in  a 
oognizanco,  or  in  a  justification  in  trctpaM 
(either  elaumm  fregit^  or  for  taking  goods). 
TrevUinn  v.  Fine,  1 1  Mod.  112.  1  Saund. 
347  c.  347  c.  n.  [d],  347  d. 

BAILMENT. 

I.  OrBATLIISNTOBNEaAXXr,p.l66. 
II.  LlABILITT  OP  BAILB,  p.  I06. 

III.  RunoT  voa  thk  bailkb,  p.  187. 
IV.  Rbnkdt  Foa  THE  lAiLua,  p.  187. 
V.  ErpfiCT  or  bailment,  or  okuvxet  to 

ANOTHEE*!  UBB,  p.  187. 

I.  Op  BAlUttNT  GBNBRALLT. 

1.  There  are  six  several  species  of  bailment; 
for  the  nature  of  them,  see  (kgg$  t.  Bernard, 
ft  Ld.  Ravm.  912. 

3.  Bailee  for  safo  custody  cannot  pawn. 
librfM  ▼.  ihare,  2  Stra.  1187. 1  Wils.  8. 8.C. 

3.  To  be  kept,  means  to  be  kept  safely. 
SratAcote's  ease,  4  Co.  83. 

II.  LtABIUTY  OP  BAim. 

1.  A  man  is  not  answerable  for  a  deposit, 
without  a  gross  neglect  Cogge  v.  Bernard,  3 
Ld.  Raym.  9lS.  Lane  t.  FrenkUmd,  1  Com. 
Rep.  100.    1  Ld.  Raym.  646. 

2.  If  goods  are  accepted  to  bo  kept  as  the 
bailee  would  keep  his  own  proper  goods,  if  the 
goods  are  stolen,  the  bailee  is  not  answerable 
for  them.  Souikeote^e  case,  4  Co.  83  b.  Cro. 
El.  815.  s.  a 

3.  So,  if  goods  are  pawned  for  money, 
unless  the  pawner  tendered  the  money  before 
the  stealing,  and  the  pawnee  refused  it  Id, 
ibid. 

4.  On  a  general  bailment,  the  bailee  is  only 
chargeable  to  keep  tho  goods  as  his  own.  Lane 
▼.  Cotton,  1  Ld.  Raym.  655. 

5.  If  goods  be  delivered  by  A  to  B,  to  keep 
safoly,  B  is  answerable  for  them  to  A  in  de* 
tinue,  though  he  be  robbed  of  them.  KettU  ▼. 
Bromemll,  WiUes,  121. 

6.  Otherwise,  if  they  be  delivered  to  B  to 

keep  as  his  own  goods;   though, 
[  *187  }  'even  in  such  a  case,  he  b  answer- 
able for  damage  arising  ftom  hbown 
negligence.  &  a  WiUes,  121.  Ib.n.  [d], 

7.  If  goods  are  delivered  in  a  chest  locked, 
and  the  bsilor  takes  away  the  key,  the  bailee 
cannot  be  charged  if  the  goods  are  stolen. 
JSoutheoU^B  case,  4  Ca  83  b. 

8.  If  a  man  who  b  not  a  common  carrier, 
and  who  is  not  to  receive  a  premium,  nnder- 
takes  to  carry  goods  safely,  ne  b  answerable 
for  any  damage  they  may  sustain  through  hb 
neglect  or  defoult  Coggw  v.  Barnard,  1  Com. 
133.    2  Ld.  Raym.  909.  &  0. 

9.  On  a  bare  leaving  a  thing  in  another's 
custody,  the  law  raises  a  prombe  not  grossly 
to  neglect  or  abuse  it  Myttam  v  Codk,  2  Stra. 
1099. 

10.  If  A  bail  the  goods  of  C  to  B,  andC  bring 
detinut  against  B  for  them,  B  tnay  plead  the 


bsilmeatiDhia  by  A.  JIadky.  AUred,  6Mod. 
216. 

III.  RSMBDT  worn,  THE  BAUXB. 

1.  Bailee  may  tnainCain  trover  for  the  goods 
entrusted  to  hirn,  or  cane  for  an  injury  to  than. 
Jioo<A  V.  Wtissfs  1  B  &.  A  59.    2Saund.47k 

2.  ThedecUratiatiBhaaldooiicliideaddai> 
num  tptius.  Id^  47  c. 

IV.  RbMBOT  TOa  THE  BAiuoa. 

1.  After  delivery  of  goods  to  bailee,  trow 
wDl  lie  for  the  owner  to  recover  tham  from  • 
stranger.  2  Saund.  47  fr. 

2.  Even  though  that  stranger  be  a  hau/de 
vendee ;  (unless  in  market  overt)  lb.  o.  [&] 

V.  EfRCT  or  BAILMKNT,  OR  DELTViaT  TO 
ANOTHKR^S  VtM. 

1.  A,  being  indebted  to  C,  bails  or  deliren 
goods  to  B  to  satisfy  C ;  C  has  an  interest  ind 
property.    Brand  y.  Jbiaiey,  Yelv.  164. 


2.  Delivery  to  the  nne  of  a  creditor  vests  the 
property  before  agreement,  if  he  does  not  dis- 
agree after.  .  Atktm  y.  Barteiek,  1  Strs.  165. 

3.  A  parol  gift,  without  some  act  of  deliverj, 
will  not  alter  the  proper^;  bat  a  lodger's 
lesving  the  key  of  his  room  with  the  mistivfl 
of  the  house,  was  Jield  a  sufficient  delifery  lo 
vest  the  property  of  the  goods  in  the  fooms  in 
her  by  parol  gift.  Smith  v.  Smith,  ^Stnu  955. 

4.  On  a  bailment  to  the  use  of  A,  be  mj 
bring  debt  for  it    Batltf  v.  ThyUr,  Yelv.  Si 

5.  If  A  bail  goods  to  C,  and  afterwsrdsgiFe 
his  whole  right  in  them  to  B,  A  cannot  mtio^ 
tain  detinue  for  them  against  C,  because  the 
special  property  that  C  acquires  by  the  bsil- 
roent  b  not  thereby  transforred  to  B.  iKd  v. 
Aldred,  6  Mod.  216. 

BANK  NOTE. 

A  bank  of  EngUnd  note  b  always  eoosi. 
dered  as  money  in  the  ordinary  course  of  bo. 
smess.  If  a  bank  note  be  stolen  fixMO  the  resi 
owner,  and  afterwards  oome  into  the  hands  of 
another  person  for  a  Suable  consideratiflii, 
and  in  the  ordinary  course  of  business,  be  u 
entitled  to  keep  it;  and  therefore  where  sudi 
anotc  was  presented  at  the  bank  for  casb,80d 
a  clerk  at  the  bank  reftised  either  to  return  H 
or 

would 
452. 


to  pay  the  money,  it  was  heW  that  W& 
luM  he  aeainst  hun.  MtUUrr.Baee,\Bait. 


BANKER'S  NOTE. 

1.  The  holder  of  a  banker's  draft  «»»* 'J' 
cover  agamst  the  drawer  on  noB-pay««*  ^ 
the  banker,  if  he  give  the  banker  <i^\^/^ 
or  neglect  to  demand  the  payment  of  it  ui  flw 
time.    Coofcaev  y.  BoMfte,  2  Show.  297. 

2.  Bankers*  notes  are  always  'owjj^*^ 
among  merchants  as  ready  cash,  •"«.  "5  . 
biUs  of  exchange.  Per  Holt  C.  J.  »»•*'• 
X^asis,  1  Ld.  &cym.  744. 

BANKRUPT.  ^^ 

L  WBOlSUABIJCT0Bt«AWA»*^* 

MOTT,  p.  188.  „ 

11.  W»0  IS  NOT  U^BUC,  p.  1W' 
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UL  WS4T  U  All  ACT  or  ■ANXAOPfCT,  p. 

190. 
1.88  ]      nV.  What  m  j»r,  p- 190. 

V.  Or  THS  DKBT  NBCKSSAKT  TO 

warfcmT  a  ooxmissiom,  p.  191. 

yj.  Op  the  PETXTIONIlfO    CRXOITOR,  p^ 

191. 
Vn.  Or  nsuuiG  the  coMvisnmf,  p.  ]93i 

▼QI.  Op  the  OONHUSIONE118  AND  THSIE 
ADTHORITT,  p^  19S. 

DL  Or  pRoop  vnom  the  couinwioN, 

p.  193. 
X.  What  PAans  to  the  AsnoNEBa  un. 

.]>ER  THE  ASSIGNMENT,  AND  WHAT 
INTERE8T  THET  HAVE  IN  THE  BANK. 
EUPT^S  PROPERTY,  p.  193. 

XI.  Wkat'dcms  not  pass,  p.  194. 

XIL  DiSPOSmON  0PTBEBANERUPT*8  REAL 

ettatb,  p»  194. 

Xm.    ReSPECTINO       SUMBftUBNTLT      AC 
OOTRED  PROPERTT,  p.  195. 

iiv.  fipracT  or  ramkruptct,  p.  195. 
XV.  How    bankruptct   avfbotb   acts 

DOiOB  BT  A  BANKRUPT,  p.  195. 
XVL  How   THE    ASSMNEBS  MAT  AffTOLII  A 

bankrupt'b  acts,  pw  196. 
XVII.  When  the  bankrupt  wdibobaeoeo, 

p.  196. 

XVnL  When  not,  p.  196. 

XIX.  Op  his   PRIVIUBGE  PROM  ARRB9r,  p. 

196. 
XX.  Op  the  PLEA  or  bankruptot,  p.  196. 

XXI.  ReMEBTPOR  MAUdOUSLT  SUIM  OUT 

A  ooMMnnoN,  p.  197. 
XXII.  SEffacTiNG  sum  by  assmnbes  ^-- 
(r)  When  ihey  may  tv«,  p^  197. 

(b)  ZlecIfffwtioR,p.  198. 

(c)  Plea,  p.  19& 
(d)  Evidence,  p.  199. 

XXm.  LlAaiUTYOrTflEA8BWMBB,pbl99. 


L  Who  is  liable  to  be  made  a  bankrupt. 

1.  Anj  person  tfRding  to  EnglRnd,  End 
^uiff  there  occRsionRlly,  msy  be  made  a  bank- 
nipt  00  an  act  committed  in  E^rland.  Bird 
▼.&4fmdb,lSaUi.  110.D. 

2.  A  trader,  leavin|r  off  trade,  may  be  a 
iMnkruift  for  ^  debts  while  a  trader.  AnenL 
Comb.  463. 

3>  A  trader  in  Ireland  is  within  the  statnte. 
^'"A'cfiBort*  V.  Andereen,  T.  Raym.  375, 376. 

4.  Also  any  En^rlish  sobjoct  trading  from 
migRptrta.  Btrtfv.SMirwicifc,  1  Salk.llO. 
T.  Ja  141.    Ex  parte  WOiiainson,  1  Atk.  89. 

5.  If  a  trader  contracts  debts,  End  leaves  off 
his  trade,  and  then  contracts  other  debts,  he 
in^y  be  a  bankrupt  in  respect  of  the  former 
debts,  bot  not  of  the  latter.  Vt  eemL  Anon, 
Comb.  463.    1  Lev.  17.  PaL3£25. 

6.  A  fanner  who  bays  and  sells  potatoes 
AM  be  a  bankrupt  Mmo  t.  Archer^  1  Stra. 
5li    8  Mod.  46. 

7.  Or  a  ship^carpenter.  Kemeyv,  Smith,  I 
U.  RRym.  741.    Chapman  t.  LamfeMrt,  3 


8l  a  dyer  was  considered  to  be  a  trader  ; 
by  the  late  act  he  ifi  expressly  made  liable. 
Stpnrt  ▼.  Joftns,  Cro.  Jac  585.    6  G.  4.  c.  16. 

9.  So  a  shoemaker.  JLuIoa  v.  Bigg^  Skin. 
2U2.  Cra  Car.  31.  Cro.  El.  1268. 

10.  An.  innkeeper  who  sells  liquors  out  of 
the  house  to  any  person  wlio  applies.  Htwton 
▼.  Trigg,  1  Salk.  109.  n.  3  Mod.  339.  Crisii  v. 
Pratt,  Cro.  Car.  549.  1  Show.  270.  Saunier^ 
eon  V.  Bowles,  4  Burr.  2067. 

1 1.  All  victuallers,  keepers  of  inns,  taverns, 
hotels,  or  coffee-houses,  are  now  made  liable. 
6G.4C.16.S.2. 

12.  A  scrivener  is  made  liable  to  tho  bank* 
rupt  laws  by  the  21  Jac.  1.  c.  19. ;  and  bank, 
ers  by  the  5  G.  2.  c  30.  s.  39. ;  and  by  the  6 
G.  4.,  bankers,  brokers,  and  persons  usin^  the 
trade  or  profestdon  of  a  scrivener,  receiving 
other  men's  monies  or  estates  into  their  trust 
or  custody.  Bird  v.  Jftijor,  2  Ld.  Raym.  852. 
Ex  narto  WUsoi^  1  Atk.  218.    3  Ckrap.  634. 

13.  A  feme  covert,  eeie  trader  according  to 
tAs  cttstoin  of  Xion<2on,  may  be  a  bank- 
rupt with  respect  to  her  separate  *ef.  [  18<H  ] 
fecte  in  trade.    Lacie  v.  PhiUift,  1 

Bla.  Rep.  570.    3  9urr.  1776.    1  Atk.  20& 

14  The  ilktgality  of  the  trade  (such  as  thai 
of  smuggler)  is  held  to  be  no  objection  to  Issu* 
ing  a  commission.  Ex  parte  Meymott^  1  Atk» 
197. 

15.  AH  persons  using  the  trade  of  merehan* 
dize,  by  way  of  bargaining,  exchange,  barter* 
ing,  esmifitsstoB,  eonstfiimenl,  or  imnotst,  in 
ffross  or  by  retail;  and  all  persons  who  either 
Sur  themsielves,  or  ae  agente  orfaetorefor  otherBt 
seek  their  living  by  buying  and  selling,  or  by 
buying  and  letting  for  hire,  or  by  the  workman- 
ihip  of  goods  or  eeanmoditite,  are  now  made 
liable  to  the  bankrupt  laws.  6  G.  4.  c  16.  s.  2. 
Eden's  RL.  2,  3. 

16.  The  following  persona  also  are  expreas- 
ly  named  in  the  act,  as  persons  liable  to  the 
bankrupt  laws:  persons  insuring  ships  or  their 
freight  against  perils  of  the  sea;  warehouse- 
men; wharfingers;  packers ;  builders;  ear- 
penters;  shipwrighte;  victnaUers;  printers; 
bleachers;  fullers;  calenderera;  cattle  or  sheep 
salesmen.    6  G.  4.  c.  1 6,  s.  2. 

II.  Who  is  not  luble. 

1.  One  who  has  left  off  trading,  and  only 
sells  the  goods  remaining  on  hand,  is  not 
thereby  liable  \q  be  made  a  bankrupt  for  debto 
contracted  by  him  after  his  retiring.  Sir  R» 
Gotten  V,  Daintry,  1  Sid.  411.  1  Vent  69.  S.C. 
1  Show,  268.  1  Vent  166.  Palm.  323. 

S.  But  the  mere  circumstance  of  discontinue 
ing  business,  is  not  of  itself  sufficient;  H  is  a 
question  for  the  jury,  whether  he  has  bona  fide 
ceased  from  trading.    £Men.  R  L.  5. 

3.  To  constitute  a  trader,  there  must  be  both 

a  buying  and  selling.    3  Keb.  451.  Eden»  / 
o.  Li.  9. 

4.  A  buying  and  selling  is  not  sufficient, 
unless  the  puty  makes  it  a  means  of  living. 
Cns»v.  Prott,  Cro.  Car.  549. 

I    5.  Dot  the  quantvm  of  the  dealing  is  imma- 
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terial.    Mayo  t.  Archer,  1  Sir.  514.    Bu$€aU' 
T.  Hw,  3  WUb.  146. ,  Eden,  B.  L.  3. 

6.  The  being  partner  of  a  ship,  nnlen  it  be 
found  that  he  traded,  will  not  make  a  man  a 
trader ;  nor  employing  a  sum  by  way  of  ven- 
tare  in  trade.  Luton  y.  Bigg,  Skin.  S&3.  Holt, 
93.  a  C.  1  Show.  268.  S.  C. 

7.  Wherever  a  man  sells  under  a  particular 
restraint  and  limitation,  he  is  not  a  trader 
within  the  statutes.  Newton  t.  Trigg,  1  Show. 
270.  Garth.  149.  Comb.  181.  1  Salk.  109.  S.C. 
1  Salk.  110. 

8.  An  innkeeper  selling  only  to  his  guests 
was  not  before  iiie  late  act  within  the  statutes 
of  bankruptcy.  Neioton  y.  Trigg,  3  Mod.  320. 
327.  Skin.  291.  1  Ld.  Raym.  287.  1  Show.  97. 
269.  Carth.  150.  199.  Holt  92.  1  Salk.  109. 
March,  34.  pL  67.  Comb.  181.  3  Ley.  369.  W. 
Jo.  437.  But  the  law  is  altered  by  the  late 
act.    See  ante,  div.  I.  pL  11. 

9.  A  former  is  no  trader  within  the  statutes. 
Jfayo  y.  Archer,  8  Mod.  46. 48. 

10.  A  person  who  buys  and  sells  cattle  is  a 
drover,  and  cannot  be  a  bankrupt  Mill  v. 
Hughee,  WUles,  588. 

11.  A  former  and  grazier  are  expressly  ex- 
eepted  by  the  late  act;  but  it  seems  that  a  dro* 
yer  is  now  liable.    6  G.  4.  c  16.  s.  2.    Eden, 

B*  Li,  9. 

12.  But  if  a  former  or  innkeeper  buys  great 
quantities  of  wool,  hops,  potatoes,  dec.  for  sale, 
it  is  otherwise.    lb. 

13.  A  sutler  to  an  army,  or  a  steward  to  an 
inn  of  court,  or  a  butler,  cannot  as  such  be  a 
bankrupt  Newton  y.  T)rigg,  1  Show.  269.  3 
Keb.  451.  pi.  16. 

14.  The  buying  of  victuals  for  the  navy, 
though  he  sells  the  surplus  to  others,  will  not 
make  a  man  liable  to  the  statutes  of  bankrupt, 
because  it  is  a  contract  for  a  particular  pur- 
poMs.  Newton  y.  Trigg,  Skin.  292.  GibUns 
y.  Thompson,  1  Vent  270.  1  Show.  270. 

15.  A  hackney-coach  proprietor  cannot  be  a 
bankrupt    Newton  y.  Trigg^  3  Mod.  329. 

16.  An  infont  Rex  y.  CoU,  1  Ld.  Raym. 
443.  12  Mod.  243.  S.  C.  Cra  Jac.  454. 

17.  A  schoolmaster*  Newton  y.  Trigg,  1 
Show.  270.  Skin.  293.  Carth.  149.  3  Keb.  451. 
3  Mod.  330. 

18.  So  gun-founders  were  held  not  to  be 
within  it,  because  it  was  a  particular  under- 
taking.   Newton  y.  Trigg,  1  Show.  270. 

19.  By  the  late  act,  the  following  persons 
are  expressly  excepted,  in  addition  to  thoee 
above  mentioned;  common  labourer  or  work- 
man for  hire ;  receiver-general  of  the  taxes ;  or 
member  of  or  subscriber  to  any  incorporated, 

commercial,  or  trading  companies, 
[  *190  ]  'established  by  charter  or  act  of  par- 
liament    6  G.  4.  c.  16.  s.  2. 
III.  What  is  an  act  of  sANKaurrcT. 
1.  A  trader,  by  executing  an  assignment  of 
all  his  goods,  ipoo  facto  becomes  bankrupt. 
WorseUyy,  DemattOByl  Burr.  477.    2  Keny. 
2 1 8.  S.  C.  Law  v.  i^nner,  2  Bla.  996.  Hayden 
y.  CarroO,  3  Ridgw.  604. 


2.  A  comnHsaioa  of  bankraptey  may  be 

taken  out  against  a  peraon  who  has  left  off 
trade,  for  a  foct  committed  while  in  trtdc. 
Mtggot  v.  MdU,  12  Mod.  159.  1  Raym.  287. 
S.  C.  1  Vent  5.  Penrig  v.  Dainiry,  Sid.41I. 
15  Ves.  449. 

3.  If  a  man  ezerciBing  trade  becomes  io- 
debted,  and  forwards  quits  his  trade,  ud 
conceaJs  himself^  he  becomes  a  bankrupt 
HeyUr  v.  HM,  Palm.  325. 

4  So,  if  a  defendant  renders  himself  in  dii- 
charge  of  bail,  and  lies  in  prison  two  months. 
Sbiid  y.  iSStrocy,  1  Salk.  111.  Came  v.  Cde- 
man,  ib.  109. 

5.  And  he  is  a  bankrupt  from  the  time  of 
his  going  to  prison,  not  fnmx  the  time  of  Itii 
arrest  7Vi6e  v.  lVe6fcer,  Willcs,  464.  J  Burr. 
437.  Buncombe  v.  Walter,  1  Vent  370.  2 
Show.  253.  Skin.  270.  3  L^v.  57.  Ro$e  t. 
Green,  1  Burr.  437. 

6.  The  arrest,  however,  must  be  legal 
JDuncombe  v.  Walter,  I  Vent.  370.  3 1^.  5a 

7.  But  where  sham  bail  is  j»ut  in  before  • 
Judge,  as  a  means  to  get  thedefondant  turned 
over  to  the  prison  of  Sie  court,  and  he  is  im- 
mediately surrendered  acoordingiy*  the  im- 
prisonment is  computed  from  the  time  of  the 
arrest  Tribe  v.  Webber,  WiUes,  466.  n.  (a). 
1  Salk.  111.    1  Burr.  437. 

a  If  a  trader  having  been  arrested,  w«- 
mitted,  or  detained  for  debt,  escape  out  of  pri- 
son or  custody,  it  wift  be  an  act  of  bankniptc/j 
but  there  must  be  an  intention  to  escape,  and 
therefore  the  act  does  not  appl^  to  an  escape 
in  law;  as  where  the  prisoner  is  taken  by  the 
sheriff  out  of  the  way  through  another  counl^. 
6  G.  4.  c  16.  s.  5.    Rose  v.  G^eeii,  1  Burr.  437. 

9.  An  assignment  of  a  trader's  wboJe  pnv 
perty,  if  done  fraudulently  for  the  benefit  ol 
one  creditor,  or  for  t^e  bene6t  of  8Cferal,m 
exclusion  of  one,  is  an  act  of  *»'»^"'2?!3' 
H^'Of <m  v. /fey,  2  Burr.  477.    Ex  parte  fWr«<, 

cited  1  Burr.  477.  . 

10.  A  colourable  exception  wiJJ  not  mwe 
any  difference.  Compton  v.  Bedford,  Bla.  Rep. 
362. 

11.  Going  out  of  town  to  gsin  ^^J^  " 
an  act  of  bankruptcy.  Maylin  v.  Eifioe,  * 
Stra.  809. 

12.  If  he  keep  at  home  to  avoid  the  oonsc 
quenc^of  an  arrest    Barnes,  160. 

13.  Though  he  conceal  himself  only  «>r  * 
day,  or  an  hour,  if  it  be  with  an  intenU^ 
defraud  or  delay  creditors.  HeyUr  v.  **»*» 
Palm.  325.  .,  ,  ^, 

14.  Any  act  done  with  intent  to  d^^  *^ 
delay  credUore  in  the  recovery  of  their  tfeW  «• 
now  an  act  of  bankruptcy.    6  Geo.  4.  c. 

a  3.    £«den,  B.  L.  15.  ,     .  t^ 

15.  A  plain  act  of  bankruptcy  wiU  not  w 
purged  by  subsequent  behaviour ;  but  a  dou  ' 
ful  act  may  be  explained,  Hopkins  v.  /s-""' 
Holt,  95.  1  Salk.  110.  ,      ..- 

16.  In  addition  to  the  acts  oi  ^^^JJ 
made  so  by  former  acts,  and  repeated  w 
late  act  of  6  G.  4.,  the  foUowing  are  now  ««• 
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dared  to  be  adi  of  bankruptcy :— if  a  trader 

{being  out  of  the  realm)  remain  ahroad;  or 

proeare  his  goods  to  be  taken  in  execution;  or 

make  wUkin  tkia   reoLm^  or  elsewhere^  any 

firaadulent  grwni  or  oonveyanoe  of  any  lands, 

t^nementa,  goods  or  chattels,  or  any  fraudo* 

lent  aarreiider  of  copyhold  premieest  or  any 

JraudtUeni  gift,  delivery^  or  transfer  of  any  of 

^w  goade  or  chattels  ;  or  leave  a  declaration  of 

insmcemcy  at  the  bankrupt-office  (bat  the  com- 

misaioo  most  issue  withm  two  months;  or  if 

any  trader  (JiabUe  to  become  a  bankrupt)  sball, 

after  a  docket  struck,  pay  to  the  person  striking 

it  mametf,  or  give  him  any  security,  whereby 

he  taoy  receive  more  in  the  pound  than  other 

creditoTB ;  or  if  a  trader  (having  privilege  of 

parliament)  neglect  to  appear  to  an  action 

hrottght    a^inst   him  within  one    calendar 

iwnnlh,  or  to  pay  or  compound  to  the  creditor's 

satis&ctioo,  or  disobey  an  order  oi  a  court  of 

equity  for  payment  of  money.    6  G.  4.  c  16* 

SB.  3.4. 6w&  10. 11. 

IV.  What  is  not. 
1.  lUmoiving  goods  for  fear  of  an  execution, 
ia  not  an  act  of  bankruptcy.    Cole  v.  Davies^ 
1  Ld  Raym.  725. 

2.  The  bare  refusal  by  a  trader  to 
[-  *191  ]  *pay  a  debt,  or  to  discharge  a  nego- 
tiable security  when  due,  is  not  an 
act  of  bankruptcy.     Heyden  v.  Carroll^  3 
Riagw.602. 

3.  A  denial  to  a  creditor  calling  on  Sunday, 
if  it  be  only  to  avoid  interruption,  is  not  an 
act  of  bankruptcy.  Ex  parte  HaU,  1  Atk. 
201.    1  Burr.  484: 

4  A  banker's  stopping  payment  is  not  an 
act  ci  bankruptcy;  and  therefore,  though 
hourly  arrested,  yet,  if  he  give  bail,  he  may, 
until  some  act  of  bankruptcy  committed,  pre- 
fer one  creditor  to  others.  Hopkins  v.  Grey, 
73Iod.l39. 

5.  Though  lying  in  prison  upon  an  arrest, 
makes  a  bankrupt,  it  is  otherwise  if  he  puts  in 
bail   Smith  v.  Stracy,  1  Salk.  110. 

6.  An  arrest  made  by  an  executor,  before 
probate  is  obtained,  is  good  as  between  the 
parttts  themselves,  but  not  to  affect  the  inter- 
ests  of  third  persons;  and  therefore,  if  a  per- 
•on  so  arrested  be  a  trader,  and  give  bail  to  the 
vrest,  and  afterwards  surrenders  in  discharge 
of  his  bail,  and  lies  in  prison  two  months,  it 
shall  not  be  an  act  of  bankruptcy  from  the  first 
arrest,  so  as  to  avqid  a  payment  made  by  the 
banknipt  to  another  creditor  on  the  day  ^at 
the  probate  was  granted.  Duncomb  v.  Waller, 
2  Show.  253. 

7.  An  outlawry  suffered  by  the  party,  if  not 
done  with  the  intent  mentioned  in  the  statute, 
is  not  an  act  of  bankruptcy.  Bradford  v. 
Bloodworih,  1  Kcb.  11.    1  Lev.  13. 

8«  A   party  not  paying  his  debts  in  six 
months  aJUer  arrest,  though  formerly  an  act  of 
^■Almiptcy,  was  repealed  by  10  Ann.  c.  15. 
BU  V.  SStish,  2  Show.  514  notis, ' 

9.  Bemg  the  king's  servant,  and  so  under 
protection  of  parliament,  excuses  bankruptcy 


after  an  arrest    E^der  t.  Fowler,  Skin.  21. 

10.  Where  the  act  has  been  concerted  be- 
tween the  bankrupt  and  the  principal  credi* 
tor,  it  will  be  of  no  avail  against  persons  not 

Srivy  or  consenting  to  it.    Hooper  v.  Smith,  1 
tl.  Rep.  441.    FW  V.  Bellamy,  BuU.  N.  P. 
39. 

11.  But  by  the  6  G.  4  c.  6.  ss.  6,  7.,  a  valid 
act  of  bankruptcy  may  be  committed  (by  the 
bankrupt's  pursumg  the  directions  of  the  act), 
though  concerted  t^tween  him  and  the  cred* 
iter. 

V.  Of  the  okbt  McissAay  to  sunmiT  a 

COMMISSION. 

1.  A  debt  contracted  during  or  previously 
to  the  partv's  trading,  will,  thou|[h  the  party 
has  left  off  trade,  bo  a  good  petitioning  credi- 
tor's debt ;  but  not  if  contracted  after  he  has 
ceased  to  be  a  trader.  Heyler  v.  Hall,  Palm. 
324  MeegoU  v.  MiUs,  1  Ld.  Raym.  287. 
Ck>mb.  463. 

2.  A  debt  contracted  afler  an  act  of  bank- 
ruptcy is  no  ground  for  a  commission.  Toms 
V.  Mytton,  2  Stra.  744 

3.  An  executor  of  a  bankrupt  cannot  sue 
out  a  commission  upon  a  debt  due  to  his  tes- 
tator before  his  bankrupt^.  Ex  parte  Good- 
win,  1  Atk.  100.    Eden,  B.  L.  40,  41. 

4.  A  conmiission  of  bankruptcy  is  well  foun- 
ded upon  a  bond  given  for  a  pre-existing  debt, 
although  it  appear  that  the  bond  was  executed 
subsequently  m  the  act  of  bankruptcy,  iim. 
hrost  V.  Clendon,  C.  T.  Hardw.  267.  2  Stra. 
1042, 1043.  S.  C. 

5.  No  debts  of  above  six  years  standing  are 
a  ground  for  a  commission.  Stcayne  v.  miZ- 
linger,  2  Stra.  746.  Quantock  v.  England,  5 
Burr.  2628.  2  Bl.  Rep.  70a  15  Yes.  498. 
19  Ves.  468. 

6.  The  debt  of  a  surety  is  sufficient  to  sup- 
port  a  commission  against  him*  Heyler  v. 
Hall,  Palm.  325. 

7.  Any  person  who  has  given  credit  to  a 
trader,  upon  valuable  consideration,  for  a  sum 
of  money,  which  shall  not  have  become  paya- 
ble at  the  time  such  trader  committed  an  act 
of  bankruptcy,  may  petition,  or  join  in  peti- 
tioning, whether  he  has  any  security  in  writing 
for  such  sum  or  not.  See  6  G.4.  c.  16.  s.  15., 
altering  in  this  respect  the  5  G.  2.  c.  30.  s.  22. 

8.  And  \T,  after  adjudication,  the  debt  be 
found  insufficient  to  support  the  commission, 
the  Lord  Chancellor  may,  upon  petition  by  a 
creditor,  (having  proved  a  debt  sufficient  to 
support  a  commission,)  order  the  commission 
to  bo  proceeded  in,  which  will  make  the  com- 
mission valid.    6  G.  4.  c.  16.  s.  18. 

VI.  Of  the  petitioning  creditor. 

1.  He  who  has  the  body  in  execution  cannot 
be  a  petitioning  creditor.  Barnaby^s 

case,  1  Stra.  653.  Ex  parte  BurchaU,*  [  *192  ] 
1  Atk.  141,  contra ;  but  overruled  by 
Cohen  v.  Cunningham,  8  T.  R.  123. 

2.  The  assignee  of  a  bond  cannot  petition 
for  a  commission  of  bankruptcy ;  for  the  debt 
must  be  a  legal  not  an  equitable  one.    Medli- 
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Mtf*«CMe,9Slim.899.    £z]Mrt6£«e,  IP.W. 
783.    £z  parte  i»l^r<i,  1  Atk.  147. 

3.  A  Mpar&te  comminion  of  bftnkruptniaj 
be  taken  oat  againtt  one  of  several  partners, 
on  the  petition  of  a  joint  creditor.  Criape  t. 
PerriU,  WiUes,  467. 

4.  The  husband  and  wife  most  join,  where 
the  debt  was  due  to  the  wife  dum  M^e,  whe- 
ther as  executrix  or  otherwise.  Matter  ▼.  Win- 
Ur,  Dav.  464.  Ex  parte  SiapUy^  7  Vin.  Abr. 
67.    Rum$ey  y.  George,  1  M.  &  &  176. 

5.  A  bill  of  ezchan^,  thongfh  not  indorsed 
till  after  the  bankruptcy,  is  soifficient  to  con- 
stitute a  debt  Macarfy  y.  BarroWt  2  Stra.  946. 
Ex  parte  Thanuu,  1  Atk.  73.  Anon,  3  Wils. 
135. 

VII.  Of  nsmno  th«  oominsioif. 

1.  If  there  are  several  acts  of  bankniptcj, 
it  may  be  issued  within  five  years  of  the  last 
act    iUdford  v.  Bludworth^  1  Lev.  13. 

2.  Commission  issued  before  an  act  of  bank, 
mptey  is  completed,  is  ymd.  Smith  v.  Straey, 
1  Salk.  111. 

3.  Outlawry,  afler  an  act  of  bankruptcy 
committed,  will  not  defeat  the  interest  the 
creditors  have  acquired  in  his  estate.  Rex  v. 
Idvfofi,  1  Salk.  108. 

4.  A  commission  of  bankrupt  could  not 
ibrmerly  be  issued  out  against  two  of  three 
partners.    WlDes,  474.  n.  b. 

5.  But  now  a  commission  pay  be  issued 
against  all  or  some  of  the  partners;  and  a  joint 
commission  may  be  superseded  as  to  some 
partners,  and  not  as  to  others :  also,  if  a  com- 
mission is  issued  against  two  or  more  mem- 
bers of  a  firm,  and  one  or  more  commissions 
are  afterwards  issued,  the  chancellor  may  di- 
root  the  latter  ones  to  be  annexed  to  the  for- 
mer, and  to  be  proceeded  in,  either  separately, 
or  jointly  with  the  others.  6  6.*  4.  e.  16.  ss. 
16,17. 

VIII.  Or  THE  oomnssioNiEs  and  thbu  ait- 

THORITT. 

1.  The  commissioners  of  bankrupts  are  put, 
by  the  statute,  into  the  place  of  the  bankrupt, 
as  to  the  management  of  his  estate.  BiUee  v. 
WUliame,  10  Mod.  244. 

3.  Commissioners  of  bankrupts  have  author- 
ity, but  not  jurisdiction.    Rex  v.  ^  1 

Ld.  Raym.  580.    3  Bl.  Rep.  1141. 

3.  Although  the  commissioners  have  sole  au- 
thority to  adjudge  a  man  a  bankrupt,  yet,  in 
an  action,  the  jury  must  find  whether  he  was 
a  bankrupt  or  not  Bambridgt  v.  Bates,  T. 
Ray^.  337. 

4. 'Commissioners  of  bankrupts  have  power 
to 'Commit  for  refusing  to  be  examined  and 
sworn  touching  the  discovery  and  disclosure 
of  the  bankrupt's  estate ;  but  the  warrant  must 
aver,  that  the  party  was  summoned  and  re- 
fused to  attend.  Penriee  and  H^ynn*s  case,  3 
Mod.  307. 

5.  A  commitment,  stating  that  the  party 
had  notoriously  prevaricated,  was  held  bad. 
J{exv.  iViitAan,2  Stra.  860. 

6.  So,  where  the  oommitment  of  a  bankrupt 


was  until  he  be  discharged  far  dns  course  of 
law.  Bratfe  ease,  Coiiil».  391.  5  Mod.  506. 
&  a  UoUing^ead'9  cMe,  3  Ld.  Haym.  851. 
1  Salk.  351.  k  C. 

7.  The  commitoieiiC  ought  to  be,  **  antil  be 
submif  himself  to  us  the  said  commissioscri, 
and  full  answer  make  to  the  queetions  so  pat 
to  him  by  us  as  aforesaid.**  JUx  v.  Ferntt, 
Burr.  1133.  MiUer*s  case,  3  Wils.  430.  B. 
Rep.  881.  See  tho  Ihrm  of  the  warrant,  9 
Bum.  J.  34  ed.  397. 

8.  A  messenger  of  commissioners  of  btak- 
nipts  cannot  break  open  a  hoaae  to  search  for 
the  bankrupt's  gouds,  unless  it  be  the  bank- 
rupt's goods  in  the  house  of  the  bankropt 
iinoa.  a  Show.  347. 

9.  A  sale  hy  the  oommissionerB  of  a  bank- 
rupt's lands  IS  void,  if  not  by  deed  inroUed; 
and  in  this  ease  the  inrofanent  will  not  have 
relation  back.  Ld.  Shaflmhury  ▼.  Crnddeek, 
Skin.  30. 

10.  An  assignment  or  sale  by  the  eemmif- 
sioners,  of  personal  property,  need  not  be  is- 
rolled ;  and  it  is  good,  though  they  have  not 
seen  the  property.  Case  of  jBssArupIt,  3  Ca 
35  a. 

11.  The  commissioners  have  power  to  sum- 
mon the  assignees  or  other  persons  to  give  ef  • 
idence,  and  to  produce  books,  Ac,  and,  ojKn 
neglect  to  appear,  may  issue  a  war- 
rant to  compel  them ;  *and  if  th^  [  *193  ] 
refuse,  they  may  be  ooowiitted.  6  G. 

4.  c.  16.  s.  33. 101. 

IX.  Or  raoop  UNDua  trk  oommaioir* 

1.  It  was  formerly  held,  that  the  creditors 
might  come  in  at  any  time  afler  the  eommii- 
sion,  if  it  were  before  distribution;  but  iiot,Y 
any  pari  had  been  disirUmUd.  RugU'ecue, 
Hob.  387. 

3.  But  now  proof  may  be  made  at  any  time; 
after  adjudication,  three  public  ''>^°^''! 
appointed;  and  at  those,  and  at  every  dividend 

ercdi- 


proof  of  hia  debt;  but  the  expense  of  the  mert- 
mg  faUs  on  him.  6  6.  4.  &  1&  »•  ^5.  46. 
Deac  B.  L.  193.    Eden,  95. 

3.  A  creditor  of  the  vrife,  before  coverture, 
is  a  creditor  of  the  husband,  within  the  BUtate 
of  bankruptcy,  and  shall  be  let  in  for  an  eqnii 
proportion  of  the  bankrupfa  estate  with  tw 
rest  of  the  creditors.  BRU$  v.  WUli^nu,  10 
Mod.  367.  ,  ^     .^ 

4.  A  wife's  property  may  be  so  settled  tf  » 
be  proveable  aFainst  the  husband's  e^  "* 
the  event  of  his    bankruptcy,    -^-^^^fj. 
Savage,  3  Stra.  947.    Eden.  B.  L.  ll?i  120. 

5.  A  separate  creditor  may  come  inonflj 
a  joint  commission  of  bankruptcy.  JUvm^ 
v.Foo{e,3Stra.995.  .-j 

6.  Where  a  man  becomes  bail  in  «"''» "J" 
before  affirmance  is  made  a  ^'^'^^^•ui 
not  discharged  firom  his  recogninnce;  Wt»  »» 
then,  the  debt  is  contmgertit,  and  net  j^^' 
Ue.    «Hr*relIv.Jfervy,aT.Hardw.8tW. 
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7.  Abiil te,wD  belore  bankruptej,  tiioafh 
not  prolerted  till  after,  ic  a  debt,  and  may  be 
proved  WMbr  the  oommiMaon  agaioft  the 
drawer.  Mauarty  t.  Barrmi^  7  Mod.  16S.*  St 
Stra.949.&a  3  Wiiji.16. 

&  Wheieverthe  holder  of  a  bill  or  note  can, 
at  law  or  in  equity,  compel  the  party  liable  on 
it  to  pay,  be  nay,  upoa  that  peraoD'a  bank- 
niptcy,  prove  it  under  the  eommisiioii;  and 
whatever  would  be  a  defence  loeoch  suit,  wiU 
be  a  good  objection  to  the  prooC  Bayl.  on  B. 
191.    Eden,  130.     Deaooo,  187. 

9.  If  the  &ctor,  at  the  time  of  the  sale, 
agree  to  let  off  a  debt  of  his  own,  doe  to  the 
vendee,  it  ie  the  same  as  if  the  Aetor  received 
to  laoeh  money  from  the  vendee,  and  the 

most  oome  in  under  the  oommia- 
&oM  ▼.  Oieen,  Willea,  400. 

10.  Where  a  tax-collector  became  bankrupt, 
one  inhabitant  was  allowed  to  prove  for  him- 
■elf  and  thereat  of  the  inhabitants,  for  taxes 
Koeived  Inr  the  bankrapt  and  not  paid  over. 
£x  parte  CAOd,  1  Atii.  111. 

11.  Wherea  plaintiff  has  obtained  judgment 
at  law,  or  a  decree  in  equity,  he  may  also 
prove  fer  the  costs.    6  G.  4.  c.  16.  b.  5& 

1^  The  following  debts  also  roav  now  be 
praved  under  tbelate  act;  debts  not  due  at  the 
time  eCtbe  bankruptcy,  (abating  the  interest,) 
8. 5U  the  debts  of  sureties,  tui,  afler  they  have 
paid  them,  a.  59^  annuity  creditor,  in  respect 
of  the  value  of  the  annuity,  though  no  arrears 
^*^  due,  a  54;  sureties  of  all  sorts  for  payment 
of  Che  annuity,  a  55.;  contingent  debts,  (after 
the  contingency  has  happened,)  a  56n  interest 
on  promisHiry  notes  and  bills  of  exchange,  a 
^7.    6G.4.C16. 

13.  After  proving  the  debt,  the  creditor  can- 
aotpnweed  in  an  action.    6  6. 4.  c.  16.  a  59. 

^  WflAT  raMD  TO  THE  ASHONnS  ONDBE  Tin 


mmirr,  aiid  what  intbrsbt  tbiy 
a&TB  or  THE  BAmoturr's  paorsaTT. 

1.  An  assignee  has  property  (by  relation) 
fioB  tlie  time  of  the  bankruptcy,  so  as  to  avoid 
•lloMneaots.    iTig^  v.  Fieyer,  1  Salk.  111. 

^  Where  the  act  of  bankruptcy  is  oom- 
iBitted  by  lying  in  prison,  the  property  of  the 
''uAni^  vests  in  the  aaei^nees,  either  from 
^  arnat,  or  from  the  gorag  to  prtaen,  ac- 
oordisg  at  the  time  is  computed  iitMn  either 
of  thoae  data.     Tribe  ▼.  Webber,  WiUes,  466. 

3.  A  bankrupt's  gooda  are  liable  to  be  aold 
|7  the  ooaunisuonera,  notwithstanding  a  sale 
^market  overt    BaUy  ▼.  ^ttumi^,  1  8td. 

4.  Debts  due  to  the  wifo,  while  sole,  though 
ifDKoovered,  are  assignable  under  a  commis- 
"00  against  the  husband,  by  4  d&  5  Ann. 
^BU»  V.  Wmam$,  Gilb.  Rep.  318.    10  Mod. 

164.344. 
[  *104  ]     *5.  Assignees  of  A,  tenant  for  life, 

and  B,  tenant  in  tail,  (under  a  joint 
cainmiSBion,)  take,  by  the  bargain  and  sale  of 
tbe  commissioners,  an  estate  for  lifo,  with  a 
^  foe  in  renainder.    2  Saund  47.  a  n.  [a]. 


6.  If  goods  are  ooosiyned  to  a  ftotor  for 
sale,  and  he  aell  and  receive  the  money  before 
his  bankruptcy,  and  do  not  purchase  with  it 
any  specific  thing  capable  of  being  distin- 
guished fixHU  the  rest  of  his  property,  the  con- 
signors cannot  recover  the  whole  money  from 
his  assig^nees,  but  must  come  in  under  the 
(vwmnission.  SaU  v.  Sktrman,  WUles,  400. 
XL  What  oob  not  rasa 

1.  A  debt  upon  a  oontingencv  not  yet  hap^ 
pened  cannot  be  claimed.  TuMy  v.  Siarke$,  2 
Stra.869. 

2.  The  commissioners  cannot  aasign  money 
(levied  at  the  bankrupt's  suit  in  execution)  re. 
maining  in  the  sheriff's  hands,  or  in  the  court. 
Beaiy  v  Sampeon,  2  Vent  95. 

3.  A  mortgagor  or  purchaser  precedent 
(though  by  a  defective  conveyance)  is  to  be 
preferred  before  the  assignees  of  bankruptcy. 
Cope  V.  Cm,  2  Salk.  449. 

4.  The  fortune  of  a  wife  may  be  settled  oa 
the  husband  till  he  fails,  and  then  to  her  sepa- 
rate use.    Loekyer  ▼.  Savage,  2  Stra.  947. 

5.  A  bond  debt  due  to  a  wife,  in  the  cha- 
racter of  executrix  of  her  iiNrmer  husband,  can- 
not be  assigned  under  a  commission  of  bank- 
ruptcy  against  her  acoond  husband.  Xsidlois 
V.  Broiennjgg,  11  Mod.  138. 

6.  Money  levied  by  the  sheriff,  to  aatisQr 
damages  due  to  a  bankrupt,  cannot  be  paid  to 
the  assignee  under  the  common  assignment; 
but  if  in  the  bankrupt's  hands,  he  might  have 
taken  it    Benson  v.  jFToioer,  W.  Ja  215. 

7.  Money  paid  for  placing  out  a  son  an  ap- 
prentice, after  an  act  of  bankruptcy,  seems  not 
to  be  assignable  by  the  commiasioners.  Diin- 
eanb  v.  WaUer,  Skin.  22. 

8.  A  commission  does  not  bind  copyhold 
property  before  surrender.    1  Keb.  24.  pi.  69. 

9.  Assignees  cannot  assign  property  be- 
bnging  to  a  bankrupt  as  an  executor  or  ad- 
ministrator may.    11  Mod.  139.  n. 

10.  A  sends  up  out  of  the  country  to  B  a 
quantity  of  goods;  B,  apprehensive  he  should 
soon  be  a  bankrupt,  delivers  a  quantity  of 
goods  (mostly  the  same)  to  C,  for  tbe  use  of  A, 
but  beiwe  A*8  acceptance  becomes  bankrupt; 
held,  that  the  property  of  the  goods  was  vest- 
ed in  A,  even  before  his  acceptance.  Atkm 
▼.  Bertnck,  10  Mod.  432. 

11.  If  one  of  two  partners  commits  an  act 
of  bankru|Acy,  it  will,  not  prejudice  the  inter- 
est of  the  other,    ilnon.  3  Balk.  61.    Holt,  94. 

12.  His  proportion  only  is  assignable.  Jbun, 
12  Mod.  446. 

13.  The  assignees  are  in  the  same  situation 
as  to  joint  and  aeparate  property  as  the  bank- 
rupts would  have  been.    2  Saund.  47  o.  n.  [a], 

14  If  goods  remain  in  specie  in  the  factor's 
hands,  at  the  time  of  his  bankruptcy,  the  con- 
signors may  recover  in  trover  ftt>m  the  as. 
signeea    8eoU  v.  Oisen,  Willes,  400. 

15.  Or  if  a  foetor  sell  goods  for  his  princi- 
pal, and  become  bankrupt  before  payment,  and 
his  aBsignees  afterwards  receive  the  money 
for  them,  the  principal  may  recover  it  fVom 
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them  in  an  action  for  money  had  and  received. 
ScoU  T.'  Otoen,  Willea,  400. 

16.  Where  a  proprietor  of  stock  was  in- 
debted  to  a  company  in  a  sum  of  money  as 
their  baniier  or  cashier,  the  company  was  al- 
lowed to  retain  this  deht  out  of  the  stock  and 
dividends  in  their  hands  belonging  to  the 
bankrupt,  it  being  considered  a  case  of  mutual 
credit,  and  as  there  appeared  to  be  an  express 
by-law  which  subjected  every  mcmber^s  stock 
to  the  company.  Oibwn  v.  Hudion's  Bay 
Company,  1  Stra.  645. 

XII.  Disposition  oV  ths  BAMxaupr's  real 

ESTATE. 

1.  Assignees  of  bankrupt  cannot  sell  or 
convey  the  real  estate,  except  by  deed  indent- 
ed and  inrolled,  and  the  inrolment  must  be 
within  six  months  after  the  making  thereof. 
Berri9  v.  Bowyer,  2  Show.  158  n.  Carth.  158. 
8.  C.    EUioH  v.  Danby,  12  Mod.  3.     ThoifUu 

▼.  Popham,  Dy.  218. 
[  *105  ]      *2.  A  lease  by  an  assignee  cannot 

be  made  of  bankrupt's  estate  before 
inrollment    Bennet  v.  Oandey,  1  Show.  206. 

3.  Such  a  lease  is  void.  Berria  v.  Bowyery 
%  Show.  156. 

4.  It  seems,  that  the  conveyance  only  af- 
fects the  real  property  of  which  the  bankrupt 
is  seised  at  the  execution  of  the  deed ;  and  that 
there  must  be  a  new  deed,  to  convey  property 
which  comes  to  him  subsequentiy.  1  Atk.  253. 
Eden,  R*L.  213,  214. 

XIII.  RbSPECTINO  StTHSEaUENTLT  AOiUIRED 
PROPERTY. 

The  future  effects  of  a  second  bankrupt 
continue  his  property  till  seised.  AMkley  v. 
KeU,  2  Stra.  1207. 

XrV.  Effect  of  bankruptct. 

1.  If  a  creditor  obtain  judgment  sub8e<|uent- 
ly  to  an  act  of  bankruptcy,  on  a  commission 
being  taken  out,  the  judgment  is  avoided. 
Anon.  12  Mod.  446. 

2.  If,  after  judgment  affirmed  on  error,  the 
plaintiff  become  bankrupt,  and  the  judgment 
IS  assigned,  and  then  the  plaintiff  levies  exe- 
cution, the  court  will  detain  the  money  in 
order  to  afford  the  assignees  an  opportunity 
of  recovering  it,  by  proving  their  tiUe  in  a 
jctr€  facias,    Mark  v.  Morier,  1  Mod.  93. 

3.  Bankruptcy  of  one  of  the  parties  to  a  re- 
forence  is  no  determination  of  the  power  of 
the  arbitrators.    2  Saund.  133  d.  n.  [d.] 

4.  An  act  of  bankruptcy  committed  before 
an  execution  executed  will  avoid  the  execu- 
tion.   Cole  V.  DavieSf  1  Ld  Raym.  724 

5.  Bankruptcy  is  no  abatement  of  a  writ 
of  error.  2  Saund.  101  q. 

6.  Money  paid  into  court  was  ordered  to 
be  paid  to  the  assignees  of  a  plaintiff,  who 
was  become  a  bankrupt,  they  paying  his  at- 
torney's bill  to  be  taxed  by  the  prothonotary. 
Ototion  ▼.  O' Bryan,  Barnes  Supp.  11, 12. 

7.  A  commission  of  bankrupt  is  matter  of 


record,  of  which  every  one  mittt  take  nodoe. 
Case  of  Bankrupts,  2  Co.  25  a. 

8.  Bankruptcy  was  formerly  no  cause  for 
discharging  indentures  of  apprenticeship  ;  but 
now  the  bankruptcy  of  the  master  is  a  dis- 
charge  of  the  indentures ;  and  the  oommis- 
sioners  may  order  a  gross  sum  oat  of  the 
estate  in  respect  of  the  fee  (Niid.  Buekinglon 
Psh.  V.  I^epton  Bechamp,  8  Mod.  235.  2  Ld. 
Raym.  1352.  6  G.  4.  c.  16.  s.  49. 

XV.  How  BANKRUPTCT  AFFECTS  ACTS    DONE  BT 

A  BANKRUPT. 

1.  A  bankrupt  cannot  give  one  creditor  a 
preforence  over  the  others.  The  C&ae  of 
Bankrupts,  2  Co.  25  a. 

2.  A  sale  made  by  a  bankrupt  (after  a  com- 
mission awarded)  is  void,  although  the  com- 
missioners are  not  possessed  of  the  goods. 
SmUk  V.  MiUs,  Moore,  594. 

3.  If  a  bankrupt  gives  away  his  goods  after 
the  commission  issued,  the  gm  is  void.  Smith 
v.Jirti/«,2Co.26a. 

4.  And  so  it  is  of  a  sale  of  the  goods  after 
an  act  of  bankruptcy  committed,  though  before 
any  commission  taken  ouL  Dyson  ▼.  Glover, 
3  Salk.  60,  61. 

5.  But  if  one  commits  an  act  of  bankmptcy, 
and  then  sells  his  land,  and  then  commits  an- 
other act,  upon  which  a  commission  is  sned 
within  the  five  years,  the  sale  is  not  avoidable. 
Boylston  v.  Raddiffe,  1  Lev.  17. 

6.  A  purchaser  shall  not  be  impeached  by 
a  commission  sued  five  years  after  the  bank- 
ruptcy.   Cane  v.  Coleman,  1  Salk.  109. 

7.  A  became  bankrupt,  and  after  a  oom- 
mission  awarded  against  him,  sold  part  of  his 
goods  to  one  of  his  creditors,  in  part  satisftc- 
tion  of  kis  debt;  and  afterwards  the  commis- 
sioners, by  indenture,  sold  those  goods  jointly 
to  the  plamtifis,  who  were  the  otmr  creditors ; 
held,  that  the  sale  by  the  commissioners  was 
good ;  for  the  intent  of  the  statute  13  Elix.  c 
7.  is  to  relieve  the  creditor  equally  in  the  dis- 
tribution of  the  bankrupt's  estate,  and  he  him- 
self cannot  dispose  of  the  property  after  the 
commission  is  awarded  ;  and  if  a  creditor  neg- 
lect or  refuse  to  come  in  under  the  commis- 
sion, and  the  property  is  assigned  to  others,  it 
is  also  good.    Smith  v.  MiUs,  2  Co.  25  a. 

8.  If  an  administrator  give  a  deed  to  the 
niece  of  the  intestate,  in  order  to  secure  the 
payment  of  money  received  to  her  use  by  her 
uncle,  it  will,  if  the  intestate  has  committed 
bankruptcy,  be  fraudulent  as  against 
creditors,  unless*  the  administrator  [  *196  ] 
had  assets  to  the  amount  at  the 

time  it  was  executed.  ^alesiiin*f  caae,  1  Mod. 
76. 

XVI.  How  TBI  ASSIGNEES  MAT  AFFIRM  A  BANK- 

RUPT'S ACTS. 

1.  An  assignee  may  either  affirm  or  dissf- 
firm  the  contract  of  the  bankrupt  Emd  v. 
Vaughan,  7  Mod.  461. 

2.  Sale  of  goods  by  him,  afWr  an  act  of 
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tenkraptey,  is  ToidaUe  by  Che  oomminioiien' 
or  asngnees,  by  an  action  of  trover  for  the 
g^oods ;  but  if  they  brin^  assumpait,  or  an  ac- 
tion of  debt,  that  affirms  the  contract  Huateu 
T.  Fiddl,  3  Sslk.  59. 

XVIi.  WhDI  the  BANKSCIT  IS  DOCHAKGED. 

1.  A  joint  commission  dischargfea  each 
partner  as  to  his  sepsrate  debts.  WUket  v. 
S!rniAtf«,2Stra.ll57. 

2L  He  is  discharged  of  a  contempt  in  not 
perfbrmine  an  award.  Baker^g  case,  2  Stra. 
1152. 

3.  Also  fixm  a  judgment  given  after  his 
banknipteiy,  lor  a  debt  doe  before.  Graham  v. 
Beafo»,%Stra.lI9& 

4.  From  bills  drawn  before  his  bankruptcy, 
though  protested  and  returned  after.  Maearty 
V.  Barrov,  2  Stra.  949. 

5.  An  assignment  bj  commisaionera  of 
bankrupt  destroys  the  privity  of  contract  be- 
tween the  lessee  and  the  bankrupt  leaaor.  1 
Saund.240.  n.(4.) 

6.  The  bankrupt,  upon  obtaining  his  certi- 
ficate.  Is  discharged  from  all  debts  due  when 
he  became  a  bankrupt,  and  from  all  claims 
and  demands  proveable  under  the  commission. 
6 G.  4. cI6.  s.  131. 

XVIII.  WmcN  NOT. 
^  1.  The  bankruptcy  of  the  oblispr  does  not 
discharge  a  bond  conditioned  for  his  executor 
to  do  an  acL  TuUy  v.  5jNirikft,  2  Stra.  867. 
S.  A  bankrupt  lessee  is  liable  to  an  action 
of  covenant,  (or  assumpsit  under  a  parol  lease,) 
for  rent  accrued  after  his  bankruptcy.  1  Saund. 
240  s.  241.  n.  |>] 

3.  But  if  the  assignees  accept  the  lease,  he 
is  dtseharged  by  stot  49  6.  3.,  though  he 
■boold  come  in  again  as  assignee  of  his  as- 
Bgnee.  1  Saund.  241. 288  6.  n.  [x.] 

4  A  bond  giyen  by  a  bankrupt  to  leave  his 
wife  a  sum  of  money  in  case  of  survivorship 
is  not  discharged  by  the  certificate.  TiMy  v. 
Sparkn^ZLA,  Raym.  1649. 

5.  A  bankrupt  is  not  discharged  from  a 
Kcogniance  of  bail  on  error  where  the  afl 
finnance  is  after  the  bankruptcy.  Hockley  v. 
lCrrr^2  Stra.  1043. 

6.  Nor  from  a  debt  due  to  the  crown.  Rex 
V.  Pixley,  Bunb.  202.    iinon.  1  Atk.  262. 

7.  Abo  a  nno  vnmise  by  him  to  pay  a  debt 
fiom  which  he  is  discharged  by  bis  bank- 
niptcy,  i^  binding  without  a  new  considenu 
tioo,  and  assumpsit  will  lie  against  him.  2 
8aand.l37d.  n.  [fr.J 

8.  But  the  promise  must  be  unequivocal; 
•nd  if  eoodil  tonal,  plaintiff  must  show  the 
eoodilioo  performed.    Id.  ibid. 

XIX.  Or  HIS  PBIV1LBOS  PROM  AKREBT. 

1.  To  hold  a  certificated  bankrupt  to  bail, 
the  plaintiff  must  show  good  cause  of  action. 
Maeemiy  v.  Barrow^  7  Mod.  164. 

3.  The  court  may,  on  motion,  discharge 
ibuikrupt  illegally  arrested.    S.  C.  7  Mod. 

3.  A  bankrupt  voluntarily  attending  the 
mnmiSBienwa  en  the  parol  request  o?  the 
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assignees  after  the  forty.two  days  are  extinet, 
is  not  thereby  protected  fiom  arreat  Marhw 
V.  Fmrbee,  7  Mod.  3o7. 

4.  A  bankrupt  may  be  retaken  by  the 
marshal  after  a  surrender  under  his  commis* 
sion.    1  Saund.  35  &.  n.  [/.] 

5.  If  a  bankrupt  is  dischar^d  (after  being 
taken  on  a  ea.  ts.)  on  production  of  hb  certi- 
ficate, it  is  an  escape.  1  Saund.  35  a.  n.  [c] 

XX.  Op  the  plea  or  bankruptct. 

1.  In  pleading  bankruptcy,  it  is  suflicient 
to  say,  that  he  became  a  bankrupt  according 
to  the  intent  of  the  several  statutes,  without 
setting  forth  any  particular  act  of  bankruptcy. 
BetU  V  Loioe,  Comb.  108. 

2.  A  plea  of  bankruptcy  was  held  ill,  be- 
cause it  did  not  aver  the  bankruptcy  at  the 
time  of  the  petition  eihibited.  Oubbe  v.  Black' 
t0ei/,2Lutw.  1278. 

3.  A  plea  of  bankruptcy  at  large 

*must  set  forth  the  petition,  and  the  [  *19T  ] 
debts  owing  to  the  petitioning  credit- 
ors.    TuUy  V.  Sparkee,  2  Ld.  Raym.  I54a 

4.  In  an  action  against  a  bankrupt  for  a 
debt  due  before  be  became  a  bankrupt,  be  may 
plead  that  the  cause  of  action  accrued  before 
his  bankruptcy,  but  he  must  plead  it  vigere 
etaiuti,    Fyeon  v. ,  1  Com.  205. 

5.  Bankruptcy  in  the  plaintiff  is  no  plea 
without  a  commission,  ^.  Harvey  v.  WU* 
liame,  1  Ld.  Raym.  496.    12  Mod.  267.  S.  C 

6.  A  plea,  that  the  indorser  was  a  bankrupt 
at  the  time  of  indorsement,  is  a  good  plea,  but 
it  must  show  that  a  commission  was  taken  out 
Baker  v.  Ocodwin,  12  Mod.  50. 

7.  A  plea  of  bankruptcy  in  the  plaintifi^ 
without  concluding  to  the  country,  is  ilL  And- 
erson V.  H^tfiter,  Andr.176. 

8.  Or  a  plea  that  defendant  is  a  bankrupt; 
for  the  plaintiff  cannot  reply  specially.  1 
Saund.  235.  n.  [/]. 

9.  If  there  be  two  defendants,  and  one  plead 
bankruptcy,  a  nolle  proi.  abould  be  entered  as 
to  him,  and  the  other  will  be  liable  under  stat 
10  Ann.  for  the  whole  debt  1  Saund.  Rep. 
207  a. 

10.  To  support  a  plea  of  bankruptcy  under 
a  second  commission,  the  bankrupt  must  prove 
that  ho  paid  l5f .  in  the  pound  under  the  first 
2  Saund.  72  e.  n.  [6]. 

11.  Judgment  against  a  bankrupt  before  a 
certificate  on  a  second  commission  is  a  gene- 
ral one ;  but  after  a  second  commission,  and 
non-payment  of  15f .  in  the  pound,  it  may  be 
special  against  his  future  dSects.  2  Saund. 
72/. 

XXI.   RXMIDT    FOR   MAUC10D8LT  SmiCO  OUT  A 

COMMISSION. 

1.  If  a  commission  be  wrongfully  and  ma- 
liciously sued  out;  an  action  on  the  case  may 
be  brought  for  damages.  Brown  v.  Chapman^ 
4  Burr.  14ia  Chapman  v.  Pickeregill^  2 
Wils.  145. 

2.  The  chancellor  has  power  to  assign  the 
petitioning  ereditor*s  bond  to  the  person  against 
whcMoi  the  eommiaaion  was  taken  oat;  and  if 
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tbe  eomniMrion  appeir  to  haTe  been  ftmudo- 
lently  or  malidoaily  taken  out,  to  order  satis- 
fiiction  to  be  made  to  him.  6  G.  4.  c  16.  s.  23. 
3.  Bat  hath  remedies  cannot  be  pursued. 
Eden, RL.  64,  65.  Deacon,  134 

XXII.  RxsraCTING  SUITS  BT  ASaiOllEBS. 

(a)  Whtn  they  may  9U€. 

1.  The  sheriff  seised  goods  in  execution  af- 
ter an  act  of  bankruptcy,  and  sold  them  after 
a  commission  and  assignment ;  held,  that  the 
assi^ees  miffht  brine  trover,  but  not  trespass' 
agamst  the  sheriff.    2  Saund.  47  p. 

3.  Trover,  or  indebitatus  assumpsit  lies  by 
them,  if  the  sheriff  takes  goods  in  execution 
(after  an  act  of  bankruptcy),  against  the  per- 
son who  sued  out  the  writ  2  Saund.  Rep. 
47  m. 

3.  Indebitatus  assumpsit  by  the  assignee  of 
commissioners  of  bankruptcy  for  goods  sold 
(after  bankruptcy  committed)  lies,  or  he  may 
bring  trover,  but  not  both.  Hugtey  v.  FiddM, 
12  Mod.  324. 

4.  The  assignees  have  the  same  remedy  to 
recover  the  bankrupt's  debts,  that  the  buik- 
rupt  himself  had.  MUea  v.  WiUiamB^  10  Mod. 
244.246.    Garth.  29.    12  Mod.  324. 

5.  They  may  maintain  a  writ  of  right  with- 
out showing  a  seisia  in  themselves.  2  Saund. 
45/.  n.  [*]. 

6.  They  may  bring  actions,  without  giving 
the  party  notice  of  the  assignment  Turner 
V.  Maine,  5  Mod.  444 

7.  A  and  B  (under  a  joint  commission)  may 
recover,  in  an  action  ex  eontraetu,  a  demand 
due  to  A  onl^,  but  they  must  describe  them- 
selves as  assignees  of  A  only.  2  Saund.  47 
jk  n.  fa]. 

8.  The  assignees  cannot,  without  a  demand 
and  refusal,  recover  in  trover  goods  collusively 
sold  by  the  bankrupt  on  the  e^e  of  bankruptcy. 
2Saund.47ir.n.  [9]. 

9.  The  collector  of  the  land-tax  u  a  debtor 
to  the  kin|f  ibr  the  monies  in  his  hands ;  and 
therefore  if  he  become  bankrupt,  and  the  com- 
missbners  of  the  land-tax  distrain,  it  seems, 
that  the  goods  taken  on  the  distress  cannot  be 
recovered  in  trover  by  his  assignees  under  the 
bankruptcy,  (without  tendering  the  sum  due 
to  the  king,)  although  the  warrant  of  dis- 
tress was  issued   subsequently   to 

[  •WW  ]  'the  act  of  bankruptcy,  and  the 
goods  were  not  sokl  under  it  till  af- 
ter  the  assignment    Brauey  v.  Dawaan,  7 
Mod.  182. 1^7. 

10.  Under  a  joint  commission  against  A 
and  B,  (who  committed  acta  of  bankruptcy  at 
difibient  times,)  they  cannot  recover  money 
received  by  defendant  during  the  interval  of 
the  acts  or  bankruptcy,  either  as  money  had 
and  received  to  the  use  of  the  bankrupts,  or  to 
the  use  of  the  assignees.  2  Saund.  47  p.  n. 
[o]. 

11.  Otherwise,  as  to  a  debt  accruing  in  the 
intei  val,  due  to  the  partnership.  2  Saund.  47 
f*  n.  [a]. 

12.  If  one  of  two  partnera  beeoma  a  bank^ 


rupt,  the  aaaigiiees  cumot  maintain  trover  fir 
money  due  to  the  purtnership,  but  they  maj 
recover  a  moiety  in  an  action  of  assumptit, 
Ru9kwwik  V.  Hodaon^  2  Show.  103. 

13.  A  stranger  dispoees  of  a  bankrapt'i 
money  in  purchaace ;  the  aaaignee  scizei  part 
of  the  purdiased  efTccts;  this  affirms  tbe  wbok 
transaction,  and  he  cannot  maintain  trover  ibr 
the  money.  Wilson  v.  PouUer,  2  Stra.859. 
(b)  Declaration, 

1.  Assignees  should  declare  on  a  promise  to 
the  bankrupt  Reg.  v.  WUmer,  2  Show.  23a 
lStra.697. 

2.  Unless  an  express  promise  is  made  to 
them  as  assignees.  Anon.  6  Mod.  131.  2  Sbov. 
238. 

3.  An  assignee  of  a  bankrupt  may  declare 
in  his  own  name  for  money  had  and  receind 
subsequently  to  the  assignment  Anon.  6 
Mod.  131. 

4.  In  assumpsit  brought  by  an  assignee  of 
a  bankrupt,  the  proceedings  of  the  eonuDii- 
sioners  need  not  be  alleged  at  large,  l^wtta 
V.  Lamb,  1  Lut.  274. 

5.  In  trover  by  assignees,  if  thoy  never  bad 
poasession,  they  should  declare  in  two  coonU; 
one  on  the  possession  of  the  bankrupt,  the  otbn 
on  their  own  constructive  poasession.  2  Saund. 

47  n.  n.  [a]. 

6.  A  count  in  trover  on  the  possessioDoraiie 

bankrupt,  and  another  on  the  posseeeioa  of 
another,  would  be  a  misjoinder.  2  Sannd. 
47  0.  . 

7.  Where  the  assignees  of  two  P^rteen  de- 
clared in  trover  on  the  possession  of  both  U» 
partners,  and  it  appeared  in  evidence  that  iome 
of  the  goods  belonged  to  one  partnerooly,!!^ 
held  a  &tal  variance.    2  Saund.  47  a.  0.  [a> 

a  Under  a  joint  commission,  the  asaijjne^ 
(suing  fbr  a  separate  demand)  are  not  oblig«^ 
to  describe  themselves  as  assignees  of  aii  "* 
bankrupts.    2  Saund.  47  o.  n.  [a]* 

9.  Assignees  being  the  same  personsmder 
separate  commiaaions,  they  may  ^•^'•'•JfJ^ 

Ct  demand  due  to  aU  or  any  number  of  t» 
krupta.    2  Saund.  47  o.  n.  [a]*      .      . 

10.  But  not  in  the  same  declaratioD  w 
separate  demanda  due  to  each  bankrupt,  nor 
for  joint  demands,  and  also  separata  ones ;  nor 
can  they  even  if  the  commission  ii  J<^^ 
2  Saund.  Rep.  47  0.  n.  [a].  .  ^ 

11.  Under  aeparate  oommissioas  aftioA 
several  partners,  and  difierent  assignees  1^ 
each  commission,  in  declaring  for  a  jow?*^ 
they  must  not  describe  themselves  F?-^ 
signees,  but  as  assignees  of  each  btninv> 
separately.    2  Saund. 47. o.n.  [«]•      .^„^ 

12.  In  debt  by  an  aaaignee  ttn<l«'**^ 
oommiasion,  it  waa  objected  to  the  c^on^  7^ 
that  it  did  not  appear  that  any  thingwoflo^ 
before  the  assignment  to  the  plaintiff;  i^J^ 
ly,  that  it  did  not  appear  that  the  bankrapt  vv 
indebted  lOOt,  Ac;  thirdly,  that  it  wM  J^ 
averred  that  the  creditors  were  not  aati^w 
be(bi«  the  second  oonunission;  fcorthV; ^ 
it  waa  not  alleged  that  the  de/fau^  ^ 
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Bodee  of  Ihe  aflupBinent ;  bnt  they  were  all 
OTermled.  SUntgAUr  ▼.  Pierpcfd,  1  Lotw. 
451. 

(c)  PUa. 

1.  A  plea  to  a  declaration  on  a  promise  to 
the  assignee,  of  non-aasampBit  to  the  bank- 
rapt,  ia  an  ill  plea.  Skinner  v.  Rebaw,fi  Stra. 
919.    S  Barnard.  73.    6  Mod.  131. 

2.  In  actioiis  by  aasignees,  the  atatnte  of 
limifationa  maj  be  pleaded.  Aihhrooke  r. 
JfeJikr,  Comb.  70.  Orey  y.  Mendex,  8  Mod. 
170. 

3.  A  creditor  may  eet  off  his  debt  against 
his  bankrupt  debtor,  and  pay  over,  or  prove 
the  balance,     ^itoa.  1  Mod.  215. 

4.  By  5  G.  2.  c  90.eommiaaioners  ofbankrapt, 
when  there  has  been  mutaal  credit 

[  *199  ]  and  mutual  debts  between  the  *bank. 
mpt  and  any  other  person,  may 

aBow  the  balance  to  be  proved  or  paid,  Slc   1 

Mod.  S15.  iMCts.    This  danse  is  repeated  in 

the  6  G.  4. 

5.  A  debtor  to  a  bankmpt  may  plead  a  set- 
off in  aetioa  broaght  a^^ainst  him  by  the  aasig. 
nees.    1  Mod.  215.  mKts. 

6.  A  note  indorsed  to  a  debtor  of  a  bankrupt 
after  the  bankruptcy  cannot  be  set  off.  JIarsA 
▼.  Cftenter,  2  Stra.  1234 

7.  Salia&ction  to  the  bankrupt  is  no  bar 
against  the  assignee.    2  Keh.  706.  pL  74 

(d)  Evidence, 

1.  The  peiitioa  against  a  bankrupt  is  not 
naeeasary  to  be  produced  at  a  triaL  Kimey 
▼.  Smitk,  1  Ld.  Raym.  741. 

2  In  aetion  brought  by  assignees  of  com. 
miasioners  of  bankrupts,  they  ought  to  prove 
•ome  act  of  bankruptcy.    Comb.  21 7. 

3.  No  proof  is  now  necessary  of  the  peti- 
tkxiing  mditor'a  debt,  trading,  d&c.  unless 
Botioe  be  riven  to  the  aasignee ;  and  if  the 
action  be  S>r  a  demand  for  which  the  bank- 
n^A  might  have  aued,  the  depositions  are  con- 
doave  after  two  months  have  elapsed  from 
the  oommission.    6  G.  4  c  16.  as.  94  96. 

4  *A  creditor  of  the  bankrupt,  but  who  re- 
kaisa  the  assignees,  is  a  competent  witness 
to  prove  the  act  of  bankruptcy.  Ambro$e  v. 
CUndon,  C.  T.  Hardw.  267. 

5.  A  bankrupt  will  not  be  admitted  to  prove 
bb  own  act  of  bankruptcy.  Field  v.  Curtie, 
9  fitra.  828.  9  H.  BU.  279.  S.  P. 

6.  And  a  release  does  not  make  him  a 
competent  witnesa.  Fidd  v.  Curtis,  2  Stra. 
839. 

7.  But  if  the  defendant  calls  the  bankrupt, 
^  waives  aD  objections  to  his  competency. 
Pleieher  v.  Woodmae,  Selw.  N.  P.  6th  ed.  271. 

XXIII.  LUBIUTT  or  THV  ASSIGNBE. 

1.  An  assignee  of  a  bankrupt  employs  a 
broker  to  seU  and  receive  the  money  for 
foods,  but  who,  after  the  sale,  dies  in  insdvent 
drenmstanoes ;  held,  that  the  assignee  is  not 
responsible  to  the  creditors  for  the  value  of 
the  goods  sold  by  the  brewer,  beyond  the  divi- 
dend actually  received  ftom  the  broker's  ef^ 
feeU.    BeUUtr  v.  Pitrew^  1  Ken.  38. 


2.  After  acceptance  of  a  lease,  assigned 
may  aasign  even  to  an  insolvent,  and  get  rid 
of  all  liability.    1  Saund.241  c.  n.  [«]. 

3.  The  bankrupt  may  bring  trover  against 
the  assignees  to  try  the  vali<uty  of  the  com- 
mission, without  a  demand  and  a  refusal.  2 
Saund.  47  g.  n.  [^]. 

4.  If  the  sheriff  return  to  %Ji.fa»  that  he 
has  taken  et)ods  to  the  value,  but  that  they 
remain  in  his  hands  for  want  of  buyera,  and 
the  plaintiff  thereupon  omit  to  sue  out  a  vsii- 
diiioni  exponae^  and  the  sheriff  deliver  the 
goods  to  the  assignees  of  the  defendant,  (who 
haa  become  a  bankrupt,)  the  plaintiff  may  have 
an  action  against  tiie  assignees,  but  not  a 
dittringae  upon  the  sheriff.  2  Saund.  47  r. 
n.  [c]. 

5.  The  bankrupt  and  his  assignees  were 
joined  in  an  action  of  trover;  the  verdict 
paaeed  against  all  the  defendants,  on  evidence 
thst  the  bankrupt  had  converted  before  his 
bankruptcy,  and  that  assignees  had  refused  to 
deliver  since  a  new  trial  was  granted,  be- 
cause no  joint  conversion  was  proved.  2 
Saund.  47  L  n.  [xj. 

6.  If  the  factor,  on  a  aale,  take  notes  in 
payment  fh>m  the  vendee  psyable  to  htm  at  a 
fhture  day,  and  his  assignees  afterwards  re* 
ceive  the  money  due  on  the  notes,  the  princi- 
pal may  recover  it  fit>m  the  assignees  in  an 
action  fbr  money  had  and  received*  Seati  v. 
Sermon,  Willes,  400. 

7.  If  a  tenant  become  bankrupt  in  the  mid- 
dle of  the  year,  and  hia  assignees  enter  and 
keep  possession,  the  landlonl  cannot  have 
assumpsit  fbr  use  and  occupation  against  them 
for  the  bankrupfs  occupation  as  well  as  their 
own.    1  Saund.  264  a. 

8.  If  the  assignees  of  a  fkictor  (bankrupt) 
receive  bounty-money  on  any  article  under 
an  act  of  parliament  giving  the  bounty  to  the 
importer,  the  consignor  of  that  article  may 
recover  such  bounty  from  them  in  an  action 
fbr  money  had  and  received.  ScoU  v.  Surmanj 
Willes,4b7. 

•BARGAIN  AND  SALH).      [  •200  ] 

(▲)  bargain  amd  sale  of  ooods. 
(b)  bargain  and  sale  of  lands. 
I.  How  rr  should  bk  madk,  p.  SOO. 

II.  Of  THI  INaOLMKNT,  p.  201. 

(a)  Wften  tt  «s  fKCMsary,  p.  901. 

(b)  ifoto  U  ekould  he  made,  p.  201. 

(c)  WUhin  what  time,  p.  20h 
III.  Or  THK  ooifsmKaATioN,  p  302. 

IV.  How   A    BAaOAlN   AMD    SALE  0PKRATI8,  p. 

202. 

V.  How    ▲    BAROAnC    AMD    SALS     BBOULD    BK 
KXADCD,  p.  203. 

(A)  BARGAIN  AND  SALE  OF  GOODS. 
1.  A  bargain  and  sate  ia  where  a  man 
makes  a  oontraet  with  another  fbr  the  sale  of 
goods  or  chattels,  dtc  2  Com.  Dig.  5th  ed.  p. 
199. 
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#  9.  It  is  a  barjirain  and  rale  when  the  con- 
tract is  actually  executed ;  nut  where  it  is  ex- 
ecutory,   lb. 

3.  By  a  bar^in  and  sale  of  goods,  the  pro- 
perty, (if  tliere  be  no  fraud)  is  vested  in  the 
purchaser,  though  they  be  not  paid  for,  or  not 
delivered;  subject  however  to  the  vendor*s 
right  to  stop  them  tn  iranntu.  Harris  v. 
Shaw,  C.  T.  Hardw.  349.  3  P.  Wms.  185.  11 
East,  210. 

4.  Earnest  binds  the  bargain,  and  gives  the 
buyer  a  right  to  demand  the  goods.  Jjangfort 
r.  nUr,  1  Salli.  113. 

5.  But,  notwithstanding  earnest,  tlie  money 
is  to  be  paid  on  fetching  away  the  good?,  where 
no  time  is  appointed  ror  payment ;  and  a  de- 
mand, without  payment,  is  void.  Langfort  v. 
7^r,lSalk.ll3. 

6.  But  it  is  otherwise,  where  a  time  is  limit- 
ed for  the  performance  on  one  part  S.  C.  1 
Salk.  113. 171J172. 

7.  Upon  a  bargain  and  sale  of  goods,  if  the 
buyer  does  not  come  to  pay,  the  seller  ought 
to  go  and  request  him:  and  if  he  then  does  not 
pay,  Slc,  in  convenient  time,  the  agreement 
IB  dissolved.    S.  C.  1  Salk.  113. 

8.  If  A  and  B  come  to  a  shop,  and  A  says 
to  the  seller,  ^Let  B  have  such  and  such 
goods,  and  I  will  see  you  paid,**  &,c,  the  law 
utends  A  to  be  the  buyer,  and  B  to  act  but 
as  A*s  servant.  Butdur  v.  Andretot,  1  Salk. 
33.28. 

^  9.  Where  one  thing  is  to  be  the  considera- 
tion of  the  other,  though  there  be  mutual 
promises,  performance  must  bo  averred.  Col' 
WZ  ▼.  Brwxr«,  1  Salk.  112.  Hob.  88.  Holt, 
63.  S.  C. 

10.  As,  if  I  sell  you  my  horse,  upon  your 
paying  me  10/.  I  cannot  have  the  money, 
without  a  delivery  or  tender  of  the  horse;  nor 
you  my  horse,  without  averring  payment,  or 
tender  and  refusal  of  the  money.  S.  C.  1  Salk. 
113.    Sty.  671. 

11.  So,  where  mutual  promises  are  to  trans- 
fer stock  on  payment  of  so  much  money.  S. 
CI  Salk.  112. 

12.  A  count  for  goods  bargained  and  sold 
will  be  sufficient,  though  there  has  been  an 
aetual  delivery  of  the  goiods;  and  where  there 
has  been  no  delivery,  this  form  of  count  is 
most  proper  to  be  sdopted.  Wright  v.  Beal^  1 
Lev.  141.  1  Sid.  225.  1  East,  194.  2  Ch. 
PL  4th  ed.  56, 57. 


(B)  BARGAIN  AND  SALE  OF  LANDS. 

I.  How  IT  SHOULD  BK  MADK. 

1.  Before  the  stat  27  H.  R  c.  16.,  a  bar- 
gain and  sale  of  lands  might  be  by  parol  with- 
eot  deed :  but  by  that  statute,  it  can  only  be 
made  by  deed  indented,  sealed,  and  inroUed. 
CordaUY.  Gibbon,  1  Leon.  18.    Poph.  48. 

2.  The  statute  excepts  lands  in  cities,  bo- 
roughs, or  towns  corporate,  wJiere  the  mayor 
has  used  to  inrol  deeds.  DarbvY,  Boict,  Yelv. 
123.    Dy.229B.    Dal.  115.    Poph.  49. 

3.  A  bargain  and  sale  made  to  one  with  the 


addition  of  knight,  (who  is  not  ao,)  is  good. 
Lord  Eiore  v.  Strickland^  Cro.  Jac  240. 

4.  Bargain  and  sale  of  land  out  of  countj 
palatine  is  good,  without  attornment  1  Kcb. 
37.  pi.  100. 

5.  It  may  be  made  with  warranty  annexed 
fVilliamson  v.  Hancock,  3  Keb.  408. 

6.  The  words  **  give,  grant,  agree,  confirm, 
covenant,"  all  work  by  bargain  and  sale,  *»! 
by  the  statute  of  U£>e8,  as  well  as  the  wordi 
**  bargain  and  sale.**  Anon,  3  Leon.  16.  pL39. 

*7.  And  it  is  sufficient  if  it  be  in- 
dented, though  it  has  not  the  word  [  *201  ] 
**  indenture.**    Id.  ibid. 

8.  Covenant  to  stand  seised  to  the  use  oft 
stranger,  in  consideration  of  love  and  afiec- 
tion,  is  a  bargain  and  sale.  Badmerin  v.  Pytt^ 
11  Mod.  377. 

9.  Of  the  nature  and  origin  of  the  convej^ 
ance,  see  1  Saund.  251.  n.  (2.)  Ykm.  Com. 
81b. 

II.  Or  THS  INROUiCMT. 

(a)  When  it  is  neceoaary. 

1.  Bargain  and  eale  to  lessee  for  years  and 
his  heirs  by  lessor,  without  inrolment,  or  bj 
cettui  que  use,  after  the  1  R.  3.,  and  before  27 
H.  8.,  is  not  good.  Anon.  Moore,  34.  pL  113. 

2.  The  bargainee  cannot  bargain  andiell 
to  another,  till  his  own  deed  be  inroUed.  /^te* 
mocJ(r*s  case,  Hob.  136. 

3.  A  bargain  and  sale  for  years  need  not  be 
inroUcd,  as  the  statute  27  H.  a  c.  16.  extendi 
only  to  esUtes  of  freehold.  Sir  H  Heywrii 
case,  2  Co.  36  a. 

(b)  How  it  should  be  made* 

1.  A  bargain  and  sale  may  bo  acknowledged 
and  inroUed  before  a  justice  of  peace  of  the 
west  riding  in  Yorkshire  and  the  dcrk  of  the 
peace  there,  if  the  lands  lie  in  the  west  riding, 
though  the  words  of  the  sUtute  are,  "justice 
of  peace  in  the  same  county.**  Perkin  r.  Per- 
kin.  Hob.  128. 

2.  Where  two  are  parties,  acknowledgment 

by  one  binds  the  other.     Ihyhr  v.  JotMt  1 
Salk  389 

3.' A  deed  may  be  inrolled  without  the  ex- 
amination of  the  party,  upon  proof  by  wit- 
nesses of  its  delivery.    Id.  Godb.  270. 

4  A  deed  of  grant  of  lands  to  Ed.  6.  wm 
acknowledged  before  a  master  in  cbancery, 
and  delivered  to  be  inroUed,  but  only  pot  mto 
a  chest :  held,  that  the  lands  did  not  puM^° 
that  an  inrolment  in  the  reign  of  queen  Elu- 
would  not  vest  them  in  her.  Duke  of  Saner- 
$eCe  case,  3  Dyer,  355  a. 

5.  Though  there  be  no  acknowled^TDjO** 
yet  it  is  good  aRer  inrohnent  Htmiti  ^• 
FraMin,  1  Leon.  184. 

6.  The  acknowledgment  should  b«^^ 
court    Xiarfy  ilnd« son's  case,  Salk.  389. 

7.  It  is  not  material  how  it  be  inroUed,  w 
as  it  be  actuaUy  done.  Xiwton  v.  AnOirm 
3  Leon.  84. 

(c)  WUhinwhaiimi. 
1.  The  time  of  inrolment  of  deeds  ofDW- 
gain  and  sale,  under  27  fl  a  c.  I&,  w  «»^°* 
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si^eof  the  day  of  the  date»  and  any  instant  of 
the  last  day  of  six  lunar  months,  shall  be  said 
tn/r«  sex  awaser.  Thomas  v.  Fopham,  2  Dy. 
318.  pi.  6.  Dil.  41.  Moore,  40.  Hob.  139, 140. 
%  It  may  be  inroUed  the  same  day.  2  Keb. 
461.  pL  61.  Mob.  140.  Mo.  42.  Dal.  42. 

3.  If  the  bargain  and  sale  have  no  date,  the 
BIS  months  most  be  reckoned  from  the  deli- 
Tery.  Nmrru  v.  Hundred  of  Gawtry^  Hob.  140. 
SCoilb. 

4.  The  deed  ou^ht  to  be  inrolled  in  the 
parties*  life-time.  MaUory  v.  Jennings.  2  And. 
161. 

5.  But  it  may  be  inroUed  aAer  the  death  of 
the  bargainee.  DimmodCs  case,  Hob.  136.  2 
And.  161. 

6.  Though  the  party  die  before  acknow- 
ledgment, yet  the  deed  may  be  inrolled.  Toy- 
ler  w.  Jones^  1  Salk.  389.  Absolon  v.  AndetUm^ 
3  Leon.  84. 

7.  If  inroUed  afler  the  death  of  the  bar- 
gabee,  yet  it  so  passes  the  estate,  ab  tmtio, 
between  the  bargainor  and  bargainee,  that  the 
heir  of  the  barg^ainee  shall  be  in  ward.  Dim- 
awe/Ps  case.  Hob.  136.  222. 

8.  A  deed  may  be  inrolled  in  the  aogmen- 
tatioD  court  after  the  six  months.  Anon.  1 
And.  229.  pL  345. 

9.  If  a  man  bargain  and  sell  to  A,  and  be- 
ibre  larolment  bargain  and  sell  to  B  by  deed 
inroUed,  it  is  good;  jet  if  the  deed  to  A  be 
afterwards  inroUed  within  the  six  months,  the 
aile  to  B  is  Toid.  Winelieombe  ▼.  Bp.  of  Win. 
ekeater^  Hob.  165. 

10.  A  man  bargains  and  sells  lands  by  deed 
indented,  and  before  inrolment  he  grants  a 
comnipn,  &&,  and  then  the  deed  is  inroUed, 
*Bd  held  to  be  sufficient  to  make  the  grant 
good.    Gmwen  r.  Stocte,  1  Ro.  425. 

11.  Inrolment  has  relation  to  the  time  of 
tlie  delivery  of  the  deed.  MaUory  v.  JenninM, 
Uud.l6i:  *  * 

12.  A  grant  to  the  king  does  not  take  effect 
^  or  irom  the  inrolment,  but  from  the  first 
let,  tod  roust  be  pleaded  accordingly.  Needier 
^.Bp,9f  Winchester,  Hob.  222. 

*13.  Iff  before  inrolment,  bar^ain- 
{  *202  ]  or  make  a  feoffment  to  faargamee, 

the  land  passes  by  the  feoffment,  and 
not  by  the  inrolment  Fulwood  v.  Warde,  2 
And.  3. 161. 203. 

III.  Of  thk  ooNsroniATioif. 

1.  A  bargain  and  sale  is  not  good,  unless 
^  ooasideralion  is  expressed  to  be  for  money. 
f^^  V.Smith,  Moore,  569.  Cro.  £1. 394.  1 
I^on.  170.    Contra^  ibi  504. 

2.  If  it  is  not  inconsistent  with  the  deed  of 
btrgiio  and  sale,  another  consideration  may 
be  averred  which  is  not  in  the  deed.  ViUers 
▼.  Bemnont,  2  Dy.  147  a.  pL  73.  1  Leon.  17& 
Mo.  570. 

3.  Bargain  and  sale  without  consideration 
M  good  against  aU  but  creditors.    1  Keb.  770. 

4  If  a  oonveyance  be  made,  (though  with- 
OQtany  pecuniary  consideration,)  Ir^the  words 


**  demise  and  grant,**  with  the  resenration  of 
a  pepper-corn,  for  the  purpose  of  receiving  a 
n^eape  of  inheritance,  the  consideration  of  the 
pepper-corn  is  good  to  raise  a  use  in  the  gran- 
tee, and  make  ue  lands  pass  by  way  of  bar- 
gain and  sale.  Barker  v.  Keate,  1  Mod.  262, 
263. 

5.  And,  though  no  money  is  paid,  or  rent 
reserved,  except  that  of  a  pepper-corn,  to  be 
paid  at  the  efid  of  six  months  on  demand,  the 
deed  is  good  to  make  a  tenant  to  the  nrodne. 
S.  C.  2  Mod.  249. 

6.  Bargain  and  sale  for  affection,  is  void ; 
but  give,  grant,  &.C.  makes  a  covenant  to  stand 
seised.  2  Keb.  754.  pi.  16.  Os^om  v.  Church^ 
man,  Cra  Jac.  127.  S.  P. 

7.  A,  seised  of  a  rent-charge  in  fee  (tlie  rent 
being  in  arrear,)  by  indenture  of  bargain  and 
sale  duly  inroUed,  granted  the  said  rent  and 
arrears  thereof  to  B ;  it  was  held,  the  arrears 
being  a  thing  in  action,  and  not  grantabla 
over,  nor  yet  the  rent,  for  want  of  consider- 
ation, and  there  being  no  money  alleged  to  be 
paid,  it  cannot  be  gotxl  by  way  of  bargain  and 
Bale  on  the  statute.  Guiuiams  v.  Munnington^ 
T.  Raym.  201. 

8.  Bargain  and  sale,  on  consideration  of  ar- 
ticles, is  ill,  unless  it  recite  they  are  for  mo- 
ney. 3  Keb.  201.  pi.  55. 

9.  A  consideration  of  a  marriage  had  pre- 
viously is  not  sufficient.    Anon,  Dal.  18. 

10.  If  a  reversioner  bargain  and  sell  the 
lands  leased,  and  then  release  his  interest  in 
the  reversion,  such  release  shaU  be  intended  to 
the  use  of  the  releasee  and  his  heirs,  although 
no  consideration  is  expressed  for  the  release, 
nor  any  express  uses  Umited  thereon.  Short" 
ridge  V.  Jjtmploufrh,  7  Mod.  71. 

iV.  How  IT  orxaATis. 

1.  Bargain  and  sale  by  deed  indented  and 
enroUed  or  fine  levied,  bars  the  party  and  his 
heirs.    Anon.  Sav.  32. 

2.  Tenant  in  tail  bargains  and  sells  to  a 
man  and  his  heirs  ;  it  is  but  a  freehold  des« 
cendible.    Anon.  Carter,  209. 

3.  The  bargain  and  aale  of  tenant  in  tail 
conveys  a  fee  determinable  upon  the  death  of 
tenant  in  tail,  and  the  wile  of  the  bargainee  is 
entitled  to  dower.  Heywood  v.  Smith,  10  Co. 
96  a. 

4.  Bargain  and  sale  for  a  yaluable  consi- 
deration to  A,  habendum  to  the  use  of  the  bar- 
gainer  for  life,  remainder  to  the  use  of  A  in 
tail,  remainder  to  the  right  heirs  of  the  bar- 
gainor, the  habendum  is  void,  and  A  shaU  have 
the  land  in  fee.  7^re/*s  case,  2  Dy.  155.  pi.  20. 

5.  By  the  words  "  bargain  and  sale**  only, 
without  attornment,  the  reversion  does  not 
pass.    Adams  y.  Steere,  Cro.  Jac.  210. 

6.  If  the  bargainor  covenant  to  make  further 
assurance,  and  in  performance  he  levy  a  fine 
to  bargainee  within  the  six  months  before  in- 
rolment, he  shall  be  in  by  the  fine,  though  the 
deed  be  afterwards  inrolled  within  the  six 
months.  Countess  of  Northinnberiand*s  case, 
Moore,  337.  680. 
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7.  Bargftinae  cannot  maintain  action  of 
treapasa  before  entry,  tlioa|^h  he  may  aorren. 
der,  aaaipi,  or  releaae.  Otary  ▼.  Breareroft^ 
Carter,  66. 

8.  Barfrain  and  sale  by  tenant  in  tail ;  bar- 
gainee levies  a  fine,  and  five  years  paaa,  iaeue 
ahall  have  five  years  after  his  father*a  death ; 
otherwise  if  disseised,  and  the  disseisor  levies 
a  fine.    PewftUm  v.  Xyster,  Cro.  Elii.  896. 

9.  A  bargain  and  sale  made  beyond  sea,  by 
the  heir  of  a  recusant,  sent  over  ibr  education, 
is  good  to  pass  the  land ;  but  the  kins'  is  not 

bound  to  give  livery  to*  toe  bar- 
[    *303   ]    gainee.     Trediooyt'f  caae,  Hob. 
74. 

10.  Bargain  and  sale  makes  no  discontinup 
ance.    Anon.  Carter,  209. 

11.  A  fine  levied  by  tenant  in  tail,  after  the 
bargain  and  sale,  does  not  make  a  discontinu- 
ance, but  corroborates  the  estate  of  the  bar- 
gainee, which  is  now  not  determinable  till  the 
tenant  in  tail  dies  without  issue.  Heywoad  v. 
Smithy  10  Co.  96  a. 

13.  Neither  is  the  feoffment  of  the  conusee 
any  discontinuance  of  the  remainder.  iSeymor's 
case,  10  Co.  95  b.  1  Bulstr.  102.  Jenk.  Cent 
51.  8.  C. 

13.  Bargain  and  sale,  after  extent  awarded 
on  an  outlawry  in  a  personal  action,  and  in- 
rolled  before  seisure,  willthen  defeat  the  king*8 
interest    1  Keb.  57.  pi.  SO. 

14  When  the  deed  is  inrolled,  the  estate 
passes  by  the  statute  of  uses,  and  not  by  the 
statute  of  inrolment  Dimmock*9  case,  Hob. 
136. 

15.  Bargain  and  sale  by  tenant  fiir  years 
conveys  no  possession,  without  actual  entry. 
ChaUoner  v.  Daviest  1  Lutw.  569.  1  Ld. 
Raym.  401. 

16.  Bargain  and  sale  not  inrolled  revokes 
not  a  deed,  He   3  Keb.  838.  frf.  77. 

17.  If  the  bargainee  levies  a  fine,  and  with- 
in six  months  the  deed  be  inrolled,  the  land 
shall  pass  by  the  fine.  Popkani'i  case,  4 
Leon.  4. 

18.  A  bargain  and  sale  to  a  daughter,  in 
consideration  of  blood  and  marriage,  raises  a 
use  by  way  of  covenant  to  stand  seised.  iSncd- 
amore  v.  Crosnng,  1  Mod.  176. 

19.  Bargainee  of  a  reversion  cannot  take 
advantage  of  a  condition  annexed  to  a  lease 
for  payment  of  rent,  without  notice  given  of 
the  grant  Molineux  v.  JMbZtiieujr,  Cro.  Jac 
146. 

20.  By  the  common  law,  nothing  passed  by 
deed  of  bargain  and  sale  but  the  use,  and  the 
remedy  was  only  in  chancery ;  but  now  stat- 
ute law  has  passed  the  estate  to  the  use.  Lord 
Say  and  Seises  case,  10  Mod.  47. 

21.  If  bargainee  devises  the  estate,  and  dies 
in  the  life  of  tenant  in  tail,  having  levied  a 
fine  to  a  stranger,  yet  this  betters  not  the 
other's  estate,    itnon.  Carter,  209. 

S22.  A  bargain  and  sale  must  be  avoided 
during  minority.    1  Keb.  796.  pL  62. 
23.  If  a  man,  in  consideration  of  money. 


grant,  enfboiF,  bargain  and  sell,  and  therein 
letter  of  attorney  to  make  livery,  it  is,  on  hanf^ 
inrolled,  a  good  oonveranoe  by  way  of  bargain 
and  sale.     1  Mod.  176. 

V.  How    A    BARGAnV     AMD  SALS    8B0ULD  B 


1.  A  nent-charge  by  bargain  and  sale  wu 
pleaded,  but  not  alleged  to  be  inrolled  sems. 
dum  fbrmam  tiattUi  ;  it  was  held  naught,  ud 
the  saying  virtute  eujus  he  vras  seiwd,  will 
not  help  it    Anon.  Carter,  221. 

2.  Dehito  mode  irroluiiat.  in  euria  ease., 
^e.  is  not  ^"ood,  without  alleging  the  inrcJiiMBt 
to  be  withm  six  months,  or  $ecunduMformem 
9tatuH,  King  r  Somerland^  Aleyn,  19.  S 
Saund.  11. 

3.  The  day  and  place  of  inrolment  are  not 
traversable;  but  a  traverse  of  the  baigainud 
sale  mads  et  farma^  is  good.  3  Keb.  202, 
pL  59. 

4.  An  actual  entry  ongfat  to  be  afaown,  and 
not  merely  possession  according  to  the  oiei. 
Wvndham^g  case,  Noy,  6. 

5.  In  pleading,  the  court  must  be  sfaova 
where  the  deed  was  inr^ed.  Woolby  v.  Fir- 
(ey,  Yelv.  213.  Cro.Jac.29L  1  Saund.  fiep. 
251s. 

6.  A  bargain  and  sale  of  the  residue  oft 
term,  virtuU  cujua  and  of  statute,  Ac  be  was 
possessed,  was  formerly  rood,  without  show- 
mg  an  attornment      2  Keb.  9.  pL  34. ;  743. 

pi.  4a 

7.  If  a  tenant  to  the  precipe  be  made  (ibr 
the  purpose  of  a  recovery)  by  bargain  and 
sale,  the  tenant  may  appear  and  count  before 
the  inrolment,  if  the  inrolment  be  afterwanU 
duly  made.    2  Saund.  Rep.  42  e. 

&  In  pleading,  it  must  be  shown  io  bavs 
been  fi>r  a  valuable  consideration.  S  Saaod. 
12  a.  n.  (20).  2  Str.  1229.  Mo.  67.  Contra, 
8mUh  V.  Lone,  1  Leon.  170.  Lord  Buekkwr^* 
case,  Moore,  504. 

9.  If  not  BO  pleaded,  it  wiU  be  iU  upon  de- 
murrer ;  but  it  will  be  cured  by  verdict,  or 
taking  issue  on  a  collateral  ftct  Sorgtnt  v. 
Reed,  2  Stra.  1229.  Streom  v.  Seytr,  1  Ld- 
Raym.  111. 

10.  After  an  obUgation  is  inrolled,  a  party 
is  estopped  to  plead  mm  est  factum.  Smart  r. 
WiUiams,  Comb.  247,  248.  ^^ . 

*11.  The  indorsement  of  inrolment  [  «20t  J 
on  the  instrument  by  the  proper 
officer  is  sufficient  evidence  of  the  inrotoienfc 
10  Anne,  c  18.  s.  a    1  Saund.  189.  n.  W- 
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VI.  Wb4T  act*  bt  m  buibaiid  amjokk  bo 

nm  UHD  THE  wuv,  p.  308. 

Vii.  "Wbat  rowKR  TBI  wire  BJlB  indbpenb- 

IHTLT  or  HKB  BUSBAMO,  >  308. 

VIIL  Wbat  bb  cannot  bo,  p.  1209. 

IX.  CoRHaiBBCBa  OF   BUSBAMD^a   BIATB,  p. 

209. 

X  CoXBBaUKNCBB    OF    THB    WIfK*S    BBATB, 
pi  310. 

XL  Actions  bt  hdsbuib  and  wux. 

(a)  When  tkew  muat  I'oin,  p.  810. 

(b)  When    tie  kusland  muH   fue 

aUme^  p.  811. 

(c)  When  they  may  join,  or  the  hue* 

band  may  eue  oZone,  p.  211. 

(d)  When  the  wife  may  eue  alone,  p. 

212. 

(e)  When  not,  p.  313. 

XIL  PBocEBomaa  in  sucb  AcrnoNi;— 

(a)  Dedaraium,  p.  313. 

(b)  P2ea,  p.  213. 

(c)  Evidence,  p.  U14, 

(d)  Ferdtet,  p.  214 

XHL  Acnowi  AOAiNvr  BuaiABO  abb  wub. 

(a)  When  they  may  be  tued  joinily, 

p.  214 

(b)  Whentheymv^be joined^  f,fllA. 

(c)  When  the  wife  eamud  be  joined, 

p.  314. 
(4)  When  the  hueband  may  be  eued 
aione^  or  jointly  with  hie  wife, 
p.  315. 
(e)  WAeBiA«totfeoan&«fvo(2B2ono, 
p.  815. 
ZIV.  FiocBDfMia  IB  BUCB  actionb; — 
(aj  Of  the  arreet,  p.  315. 

(b)  Appearunee,  p.  315. 

(c)  AelaraUon,  pw  215. 

(d)  Plea,  p.  316. 

(e)  RepUcation,  pw  31& 

(f)  Bndence,  p.  316. 

(r)  Verdict  and  judgment,  p.  316. 
(b)  Execution,  p.  817. 

XV.  WbEB  TBB  WIFK  is  <millINAU.T  BBMN- 
BULB,  p.  217. 


I*  WbSI  THX  BUBSAND  is  UABLE  IB  BBBPBCT 

OP  ms  wm's  oobtractb. 

1.  lodebitatuB  Basampait  Uea  agaiast  tho 
bMband  for  apparel  aold  to  the  wife.  Dierr. 
BMt,l  VeoL  43. 

9.  While  thej  cohabit,  he  must  answer  her 
coDtracti,  He. ;  for,  by  cohabiting,  his  asaent 
tt  momed.  Etherinrton  v.  Parrot,  1  Salk. 
Ud.  CaM  T.  £iW,  13  Afod.  373.  6  Mod.  171. 
SUBaTin.  100i5.S.  a 

3.  And  therefore,  he  is  not  so,  where  the 
'i^fband  expressly  dissents  beforehand  by 
Mice  to  tbe  owoer  or  his  servant  Ethering- 
<MT.Pirn(,l  Salk.  118. 

4  So  tbe  husband  was  held  liable  to  the 
vife'i  contract  me  a  oeparate  trmder,  &.c  be- 
5*«etbe7  cohabited.  Langfort  ▼.  J\fler,  1 
IStltlia.  6 Alod.  163. S. C 
.  ^  A  feme  eovert  cannot  be  taken  in  execn- 
te  Ardtbts  contracted  before  oorertore,  but 


the  hnsband  may.     Miilee  t.  WiUiame,  10 
Mod.  163. 

•6.  But  for  debU  which  she  con.  [  •205  ] 
tracts  before  marriage,  the  husband 
must  be  sued  in  her  life -time.    Obrian  y.  Ram, 
3  Mod.  170.    Afoson  ▼.  Burdon,  Prac.  Reg.  91 . 

7.  If  a  feme  covert  buy  necessaries  for  her 
house  and  family,  her  husband  is  bound.  Oar' 
brand  ▼.  ilUen,&omb.  450. 

8.  It  is  a  reasonable  supposition,  that  tbe 
wife,  who  is  allowed  to  be  housekeeper,  and 
to  manage  the  affairs  of  the  house,  has  also  a 
general  authority  to  buy  necessaries  for  the 
family  and  for  herself;  and  if  abe  borrow 
money,  and  bestow  it  upon  necessary  apparel, 
the  husband  must  repay  it  JUsn^  v.  SceU, 
Orl.  Bridg.  34a 

9.  The  husband  must  answer  for  the  detaO' 
tavii  of  the  wife  dum  sola.  Heyward'e  case. 
Mo.  761. 

10.  On  the  devaetavit  against  both,  the  wife 
being  executrix,  and  judgment  that  the  plain- 
tiff' have  execution  de  borne  propriie,  if  the  wife 
die,  the  goods  of  the  husband  are  liable. 
Obrian  ▼.  Ram,  1  Sid.  337.  3  Mod.  189. 

11.  Judgment  was  obtained  against  her 
whilst  sole,  and  a  set. /a.  brought  against  both, 
and  judgment  thereon  to  have  execution ;  then 
she  died,  and  upon  a  ecu  fa,  brought  against 
the  husband,  he  was  held  liable.  Obnany, 
iZom,  Garth.  30.  Holt  97. 101.  3  Mod.  189. 
&C. 

13.  If  a  woman  (having  a  term  for  years) 
marry,  and,  after  rent  is  m  arrear,  she  dies, 
the  husband  is  liable,  he  being  by  the  marriage 
entitled  to  the  profits  of  the  land.  Obrian  v. 
12am,  3  Mod.  189. 

13.  A  husband  is  liable  for  necessaries  sold 
to  his  wife,  except  she  has  eloped,  and  he  has 

S'ven  notice  not  to  trust  her.    Dyer  v.  Eaet,  1 
:od.9. 

14  He  is  also  liable  for  necessaries,  though 
he  turns  her  out  of  doors,  or  if  he  receive  her 
back  after  separation;  but  if  abe  leave  him, 
and  live  separate,  and  tho  person  has  notice  of 
the  separation,  the  husband  is  not  liable. 
Robineon  v.  GoenM,  6  Mod.  17.  Holt,  103. 

15.  If  the  husband  turns  his  wife  away,  he 
gives  her  credit  for  necessaries  wherever  she 
goes.  Per  Holt  C.  J.  JBKAertngton  v.  Parrot, 
1  Salk.  118. 

16.  If  he  turn  her  away  without  cause,  and 
refuse  to  provide  for  her,  he  cannot  make  a 
particular  prohibition.  Bolton  v.  Prentice,  2 
Stra.  1314 

17.  The  husband  is  bound  to  provide  the 
wife  necessaries,  though  she  be  lewd,  Slc  un- 
less she  departs  fhxn  nim.  iZobinson  v.  &0i- 
nold.  Holt,  103. 

18.  A  husband  de  facto  is  entitled  the  wife*s 
property,  and  liable  to  her  debts.  Norwood  v. 
Steveueon,  Andr.  337, 838. 

II.  Wben  not. 
1.  The  husband  is  not  liable  for  goods  sold 
to  an  adulterous  wife.    JManiostriiig  v.  Sande, 
1  Stra.  706. 
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3.  Where  a  wife  goes  away  with  an  adal- 
terer,  the  husband  cannot  be  charged  even 
with  necessaries.  MarriM  t.  Blartiii,  1  Stra. 
647. 

3.  And  if  she  leaves  her  husband  against 
his  will,  he  is  not  liable  for  goods  sold  to  her, 
although  they  may  be  suitable  to  his  de^^ree, 
and  although  he  did  not  albw  her  mainte- 
nance, and  she  desired  before  she  bought  the 
goods  to  return  to  his  house;  but  before  the 
sale,  the  husband  had  forbidden  the  plaintiffs 
to  trust  her.    Manby  ▼.  Scott,  Orl.  Bridg.  229. 

4.  The  husband  is  not  bound  by  the  wife's 
promise,  (upon  a  contract  made  with  her,) 
though  fer  necessaries.  Manby  v.  Seott,  1  Sid. 
109. 

5.  If  she  buys  materials,  as  silks,  &.C.  and 
pawns  them  before  they  arc  made  intu  clothes, 
he  is  not  liable,  for  they  never  came  to  his  use; 
but  otherwise  if  made  up  and  worn.  Ether- 
itigton  V.  Parrta,  1  Salk.  118.    Holt,  103. 

6.  If  a  wife  pawn  her  clothes,  her  husband 
is  not  liable  fer  money  lent  to  her  to  redeem 
them.    Anon,  2  Show.  283. 

7.  He  is  not  bound  by  her  contracts,  nor 
liable  even  fer  necessaries,  afler  a  notorious 
elopement,  unless  he  take  her  again.  Robinton 
V.  Cfreinold,  1  Salk.  119.  haU  v.  Oate$,  11 
Mod.  241. 

8.  A  wife,  living  in  a  lewd  manner  while 
with  her  husband,  elopes,  and  afterwards  de- 
sires to  be  received  again  or  allowed  mainte- 
nance; husband  refuses  the  latter,  but  says 
■he  shall  live  in  his  garret;  he  is  not  liable  for 
her   debts.      Child   v.   Hardyman^   2   Stra. 

875. 
[  *306  ]      *9.  A  husband  who  provides  sufB- 

cient  clothes  fer  an  extravagant  wife, 
is  not  answerable  fer  clothes  bought  by  her  of 
a  tradesman  whom  he  has  warned  not  to  trust 
her.  EthtrinfTton  v.  Farrcty  2  Ld.  Raym. 
1006.    Holt,  102.  &c  1  Keb.  337. 

10.  Separation  or  elopement  will  discharge 
the  husband  from  the  cootracts  of  his  wife, 
without  personal  notice.  Todd  v.  filto&es,  1  Ld. 
Raym.  444.  12  Mod.  245. 

11.  General  notice  not  to  trust  her  is  suffi- 
cient   S.  C.  12  Mod  245. 

12.  If  a  wife  part  from  her  husband  by 
agreement,  and  he  make  her  allowance  after 
such  separation,  if  it  be  notorious,  he  is  not 
chargeable  fer  necessaries;  and  personal 
knowledge  of  such  agreement  is  not  necessary 
if  notorious.  Ttidd  v.  Stores,  12  Mod.  245.  1 
Salk.  116.  S.C. 

13.  But  if  the  debt  be  contracted  within  so 
short  a  time  as  the  separation  could  not  be 
supposed  notorious,  he  will  be  liable.    Id. 

14.  If  a  judgment  be  recovered  s^inst  a 
woman  while  sole,  and  then  she  marries,  and 
dies,  the  husband  is  not  chargeable,  unless 
proceedings  were  had  against  him  during  the 
coverture.    Ohrian  v.  Ram,  3  Mod.  186. 

15.  So  it  seems  he  is  not  liable  on  a  warrant 
given  by  her  while  sole.  ^non.  1  Salk.  117. 
12  Mod.  333.  S.  G.  Cendira,  1  Show.  91. 


16.  The  husband  is  not  chargeable  fer  diet 
and  lodgings  of  bis  wife,  had  without  his  ar 
sent    Calverly  v.  Plumtner,  2  Lev.  16. 

17.  If  the  wife  boys  silks  for  apparel,  and 
the  husband  pays  for  the  making  up.  but  re- 
fuses to  pay  fer  the  silks,  this  is  not  a  sufficient 
assent  to  charge  him  for  them.  Sir  N»  Pinna't 
case,  2  Dy.  234.  pi.  17. 

18.  No  action  will  lie  against  the  husband, 
if  he  has  prohibited  the  party  from  trustiogbis 
wife.  Manby  v.  SeoU^  1  Sid.  127.  1  Keb.4a3. 
pi.  16. 

19.  A  wife  can  in  no  case  render  her  fans* 
band  liable  fer  money  borrowed,  although  it  if 
actually  expended  in  necessaries.  1  Mod.  143L 
noti». 

20.  The  finding  of  the  jorv,  that  they  wen 
necessaries  suits  me  to  the  degret  of  the  has> 
band,  is  bad;  fer  they  ouzht  to  be  suitable  to 
his  estele  and  degree*  Sbinby  v.  ScaU,  1  Sid. 
128. 

21.  If  a  feme  covert  make  a  contract,  or  bn/ 
any  thing  in  the  market  or  elsewhere,  without 
the  aUowanoe  or  consent  of  her  husband,  •!• 
though  it  come  to  the  use  of  the  hosbsnd,  jet 
tbe  contract  is  void,  and  will  not  charge  the 
husband,  unless  he  had  commanded  or  lioenied 
his  wife  so  to  da  MaiAy  y.  ScaU,  1  Mod.lH 
126. 

22.  If  a  wife,  after  parting  from  her  hui- 
band  by  consent,  and  receiving  a  separate 
maintenance,  commit  adultery,  her  hosbtnd 
will  not  be  liable  to  her  debts.  Cregg  v.  Bvv- 
man,  6  Mod.  147. 

23.  If  a  wife  elope,  and  on  her  hnsband  re- 
fusing to  be  reconciled,  she  live  apart  from 
him,  and  during  this  separation  a  tradesmtn 
furnish  her  witli  goods  contrary  to  tbe  expresi 
prohibition  of  the  husband,  the  husband  is  not 
liable  to  pay  for  them,  although  they  are  fbond 
to  be  necessary  for  his  wife,  and  she  ^^ 
separate  maintenance.  Manby  v.  Sceit,  I  Mod. 
124. 

24  Justices  of  the  peace  cannot  allow  ali- 
mony to  the  wife,  nnless  she  is  poor,  or  likely 
to  be  chsrgeable.  Rex  v.  Haughton,  1  Kek 
489.  pi.  35. 

25.  The  husband  is  not  liable  for  ^^^' 
ries  for  the  wife  at  a  spunging-housei  when 
she  is  committed  for  an  o&nce.  Foiotet  r* 
Dinely,  2  Stra.  1122.  .. 

26.  DebU  of  the  wife  whik  ^dhut^ 
charged  by  his  bankruptcy.    M^  ▼•  "*** 


liams,  Gilb.  Rep.  318. 


dif. 


27.  If  a  tradesman,  (having  notice  of  a  dir- 
ference  between  a  man  and  his  wife,}  sclUt"* 
wife  goods,  only  to  enable  her  to  ruin  her  hoi- 
band,  the  husband  is  not  liable;  otherwise, " 
he  furnish  necessaries,  without  notice ;  •» J» 
though  a  tradesman  be  not  privy  to  each  dii- 
ferences,  yet,  if  part  only  of  the  goods  be  •un- 
able to  his  estate  and  degree,  he  will  ^J^ 
only  for  that  part ;  a  public  trial  is  hcW  tti  oe 
sufficient  notice  of  a  difference  between  mtt 
and  wife.    Arorton  v.  WtMent,  Skin.  349. 

2a  A  wife  in  London  who  exeroissaths<f' 
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tif  Uee-viakiBf  •■  •  fkm»  lole  tnbder,  ditd  is- 
dtbtod  to  thfl  plaintifir;  her  husband,  afier  her 

detm,  promised  to  pay;  bat  it  was 
[  *7ffT  ]  held  there  wbb  no  *gtiod  conaidera* 

tMmfbrthapfomiae.  FabeanY.Plantf 
1  Shoir.  ISi,  185. 

in.  WSAT  ACTS    BT   TBS  KUSBAKD  AMD    WIfS 
BIND  TBJt  WmL 

1.  A  and  his  wife  seised  to  them  and  the 
heirs  of  A,  in  Loiidon,  sofTer  a  recovery  there 
aooording  to  the  custom,  to  the  use  of  the  re- 
covercvs,  till  thej  make  a  lease,  and  i^r- 
virds  that  they  shall  stand  seised  to  the  use 
of  A^  and  his  wiie,  and  the  heirs  of  the  wife; 
this  is.a  good  lease  when  executed,  and  shall 
bind  the  wife  after  the  death  of  her  husband. 
iAuktr  T.  Banbeng^  3  Dy.  290.  pL  61. 

2.  If  baron  and  feme  present  to  a  chureh  to 
which  they  have  no  ri^ht,  it  gains  nothing  to 
the  feme;  but  it  is  otherwise  Whgp  they  enter 
into  Iind,  or  when  tlie  &me  has  right.  iVes- 
Ma  T.  IfaBftoR,  March,  90.  pi.  146. 

2.  A  warranty  hy  baron  and  ftme,  annexed 
ts  an  estate  finr  years  in  a  fine,  shall  bind  the 
feme,  although  she  "was  corert;  and  an  action 
of.  eofenant  liea  thereon  against  the  ftme;  | 
^«aoa  V.  Bi2e,  2  Sund.  180. 

/i  A  lease  ht  years  before  marriage,  as. 
>gned  afterwards  by  baron  and  feme,  ahall 
oondtids  the  feme,  though  no  fine  be  levied. 
IZmm  T.  .dUbinsea,  Bunb.  163. 
IV.  What  acts  i«  the  husbahd  and  wife 

DO  NOT  BIND  TBB  WIVE. 

1.  They  can  neither  expressly,  nor  by  ac- 
^"ptSBoe  of  a  new  lease,  surrender  the  wife's 
fiwholdiSoastohindhersiuTiTing.  Swaine 
T.lfasMi,Hobi203,304 

^  Aleaseby  them  (without  deed)  is  void  as 
HUMther.     HraIja2T.lfefffA,Cro.Eliz.656. 

3.  Her  deed  does  not  in  general  bind  her. 
^«k.  Cent  166,23a 

,  i-  A  feme  oorert  is  not  bound  by  a  deed 
iV'Qfled  in  London,  unless  she  be  examined. 
^tt^T.  The  Bi8hop  of  Wineheater,  Hob.  235. 

5.  Husband  and  wue  covenant  to  levy  a 
meofthe  wife's  land,  to  the  use  of  the  heirs 
«  the  body  of  the  husband  on  the  wife  be- 
pitta;  it  is  void.    Ilamtv.£^ed,l  Salk.675. 

*^AJetter  of  attomer,  by  baron  and  feme, 
2  "^*^  ^  leooo  made  by  mem,  u  void  as  to 
"»fcao.    WUsim V.  JKeoii,  Yelv.  1. 

J'^^^  of  them  oofvenanfed  to  levy  a  fine 
"^ludsofthewifB,  and  two  days  afler. 
^™  they,  by  deed,  revoked  that  agreement, 
m  It  BIS  held  good,    /oiiet  v.  Mbr&y,  Garth. 

▼.  What  Aon  bt  the  bubband  alone  bind 

!•  "W  wife  is  barred  by  a  fine  with  pro- 
«j|Mltt»a  levied  of  her  hands  by  the  husband 
«««» if  ihc  sufier  five  years  to  pass,  after  bis 
!j™ji  without  aption  or  entry.    Arum.  Dy. 

^•/^  acTccment  of  the  husband  is  an 
■Pownent  for  him  and  his  wife  during  the 
**wtniy.    TWnseiMfs  case.  Plow.  Ul. 
Vol.  L  20 


3.  Iftherobaaftaieoo««rtoopyhold«r,aBd 
her  husband  make  a  lease  for  yeara,  without 
license  of  the  lord,  it  is  a  forfeiture  during  the 
coverture.    Rex  v.  DiUitton,  3  Mod.  933. 

4.  So,  if  there  be  a  fimie  covert,  heir  to  a 
copyhold  estate,  and  her  husband  (after  three 
proclamations)  do  not  come  in  to  be  admittedt 
it  is  a  forfeiture  during  coverture.  Jd.  3  Mod. 
226. 

5.  A  husband  seised  of  an  estate  tail,  in 
right  of  his  wife,  may  make  a  tenant  to  the 
pntHpe  bv  deed,  without  the  wife  joining  in  a 
fine.    2  Saund.  43  e. 

6.  The  husband  may  dispose  of  the  chat- 
tels (real  or  personal)  of  the  wife,  in  his  life- 
time.    0»born  v.  Carden^  Plow.  294, 419. 

7.  If  a  note  be  payable  to  a  fome  sole  or 
order,  and  she  afterwards  m&rries,  her  hus- 
band is  the  proper  person  to  indorse  this  note. 
Jftles  V.  WUliam,  10  Mod.  346. 

8.  If  a  husband  have  a  lease  in  right  of  his 
wife,  who  is  an  executrix,  and  he  grant  all  his 
right  and  title  therein,  the  right  v^eh  he  has 
by  his  wifo  passes.  CoU  ▼.  Knigkif  3  Mod. 
37a 

9.  Anything  that  by  possibilitT  may  accrae 
to  the  wife,  durmg  coverture,  the  husband  may 
release;  but  what  cannot,  he  cannot  release. 
Cagev.  Adon^  12  Mod. 394. 

10.  The  husband  may  assign  a 
debt 'due  to  his  wife,    jfeet  v.  Tf^  [  nOS  ] 
liamt,  10  Mod.  345. 

11.  The  husband  may  release  a  debt  owing 
to  the  wife  before  her  coverture.  S.  C  10 
Mod.  163. 

13.  In  like  manner,  the  husband  may  re- 
lease his  wife's  share  of  an  intestate's  estate. 
D'Aeth  V.  Baux,  10  Mod.  63. 

13.  And  yet,  if  it  be  not  released,  it  is  so 
much  hers  that  she  will  take  it  by  survivor- 
ship.   Id.  64. 

14.  The  personal  estete  of  a  fome  covert 
(consisting  in  chases  in  action)  the  husband 
may  release  during  the  ooveiture.  Wtffon  ▼. 
DrdkB,  3  Mod.  31. 

15.  The  husband  may  release  costo  adjudged 
to  the  wifo  in  the  spiritual  court,  unless  tMre 
be  a  separation,  and  alimony  allowed.  Chma^ 
berUnn  v.  ffeiesoii,  1  Salk.  115. 

16.  Rent  being  due  to  a  woman,  she  mar- 
ries; the  husband  gives  an  aoquittanoe  for  rent 
due  at  a  later  day;  this  is  a  bar  for  all  the  ar- 
rears.   Mi>rtonv.iibpfctfis,3Dy.371.pL36. 

17.  A  husband  whose  wife  is  possessed  of  a 
bond,  in  character  of  an  executrix  to  her  for- 
mer husband,  may  assign  it  for  a  debt  due  by 
law  to  the  king,  notwitostandinr  the  7  Jao.  Ju 
c.  35.'    Favours  case,  Cro.  Jae.  &4. 

VI.  What  acts  bt  the  husband  axx>nbbo  not 

bind  the  wir& 

1.  Where  baron  and  fome  are  joint  pur- 

chaeers  in  tail,  remainder  to  the  fome  in  fee, 

after  his  death,  she  may  avoid  a  fine  levied  of 

die  land  by  him  alone  in  his  lifo-time.    Wvkg' 

\fiM  V.  IMOeton,  3  Dy.  163.  pL  48. « 
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I.  IftiMbmnfnrdMMtfwfteithetermii 
not  «ztiiiet     Fongr  ▼•  itadftrd^  Hob.  3* 

9.  He  cumot  hurt  ber  b J  disclsuner.  JUnk. 
Cent  143. 

4.  Parol  loMM,  mide  bj  tbe  baron  of  the 
ftme^a  land,  are  Toid  after  their  death.  HoT' 
•y  ▼.  Thammw^  1  Leon.  347. 

6.  A  bond  made  to  a  wifb  is  not  discharged 
bj  her  husband  making  the  obligor  his  exe« 
oator.    ChMckUy  y.  CheeHeu^  3  Show.  247. 

6.  The  husband  may  release  costs  decreed 
to  the  wife  io  the  spiritttal  court,  if  there  be  no 
diforce;  for,  if  there  be,  she  is  entitled  to  ali- 
moBj;  and  out  of  that,  the  costs  are  supposed 
Io  proceed,  which  he  cannot  therefore  release; 
bat  a  leracy  he  may,  as  belonging  to  him. 
€%aiii&erlainT.Hei0S<<m,13Mo£89.  6  Mod. 
71.S.C. 

7.  A  cofenant  or  promise  by  a  stranger,  to 
leave  the  wife  so  mncn  if  she  sarrived,  the  bus- 
band  cannot  release.    Cogs  ▼.  Aciotu  12  Mod. 

8.  If  a  husband,  being  seised  of  lands  in 
Isil  in  right  of  his  wife,  makes  a  fooffment  to 
the  use  of  himself  and  wifo  for  lift,  with  re- 
SMinder  over,  and  charfn  the  land^and  diM, 
the  wift  may  avoid  the  mcumbranees  after  his 
death.     TbtonsoMTs  case,  Pk>w.  1 14 

9.  Where  they  are  tenanti  in  tail  jmntly, 
•ad  the  baron  sufters  a  reoovwr,  this  binds 
not  the  moietf  of  the  fome.  The  Qfieem  ▼. 
Mnybrook^  1  Leon.  27a 

10.  Husband  aliens  the  trees  growing  upon 
the  land  which  he  has  in  right  m  his  wifo,  and 
dies  before  they  are  cut  down;  the  alienee  oan- 
aet  cut  them  down.   IbU$  v.  Petit,  Plow.  259. 

II.  The  husband  cannot  release  without  the 
wife.    Lady  Prettymmn'a  case,  1  Vent  209. 

12.  An  annuity  was  granted  to  the  wifo  for 
Ufo,  by  one,  to  whom  the  husband  releases  all 
demands  and  dies;  the  wifo  is  not  thereby 
bsrred  from  having  a  writ  of  annuity.  Thomp' 
•on  V.  ButUr,  Moore,  522. 
▼U.  Wh4t  rowsR  THX  wm  has  hqmerndbnt- 

LT  OF  HEa  HUSBAND.  • 

1.  A  fome  covert  ezecutriz  can  give  ac 
quittances  without  her  knd,  which  will  bind 
him.  iifien.  1  And.  117.  pi.  164  Id.  180, 181. 

2.  If  a  feme  sole  have  a  lease,  and  marry, 
and  then  husband  and  wife  surrender,  in  con- 
sideration  of  a  new  lease  to  be  granted  to  the 
wifo  and  to  her  sons,  the  estate  vests  immedi- 
ata^  in  her,  without  the  assent  of  her  husband, 
for  the  law  intends  it  her  estate  till  he  dissent 
TkaauMon  v.  jLeoeA,  3  Mod.  300. 

3.  The  wifo  may,  by  fine,  convey  her  own 
lands,  or  bar  her  dower,  without  prodama- 
tlons.    2Sannd.  175f.n.(3). 

4»  She  may  take  a  bond  to  herself  during 
coverture;  but  a  bond  (given  by  a  inarriea 

woman)  is  void  ab  ifdtio,    Amadas  v.' , 

3  H.  6. 23  B.    Lambert  v.  Atkine,  2  Gampb. 
273. 

5.  Where  a  woman  has  power,  (by 
[  •900  ]  Aher  first  husband*s  will,)  to  sell  his 
luid,aad  mmasscaia  tafera  riiel 


has  azeculed  this  pomr,  aha  majaavaribdMi 
not  only  sell  the  land,  but  even  sell  it  to  ber 
second  husbsnd,  if  nhe  aoa  fit  TSbsMlnum  t. 
Deightem^  10  Mod.  83. 

€.  The  fome  can,  at  ber  election,  sffirm  or 
avoid  a  lease  made  by  her  lord  and  her»lf . 
Fuiwoed  v.  War^,3  And.3. 

7.  She  may  convert  to  his  use,  but  not  with* 
out  his  consent     1  Keh.  ^.  pL  40. 

8.  A  wifo  can  swear  the  peace  agaiut  her 
husband  for  unreaeonable  oorrsctioa.  Sir  T. 
iSeamoicr's  case.  Mo.  874. 

9.  A  wifo,  (with  the  oonaenft  of  her  hofbnd,) 
may  make  an  appointment  in  the  nature  d  a 
wiU.  Brook  v.  TWner,  2  Mod.  170.  in  I 
Mod.21L 

10.  If  a  husband,  after  the  death  of  fail  wift, 
once  assent  to  a  will  made  by  her,he  can  ntver 
afterwards  dissent    &  C.  2  Mod.  173. 

11.  And  i^  (after  her  death,)  the  hasbapd 
come  to  the  ezecnior  named  in  the  wife*i  will, 
and  seem  to  approve  of  her  choice,  by  stjiiift 
■*  I  am  glad  she  haa  appointed  so  worthy  a 
person,**  and  reconuieod  a  coffin-maker  to  th« 
executor,  a  goldsmith  to  make  ths  ringi,  Ac 
this  is  a  good  assent    Id.  ibid. 

12.  If  a  husband  ezpresaly  permit  hit  wift 
to  <lu|po>e  of  her  property,  very  slight  erideaM 
is  sufficient  to  preemne  the  continusneeof  ha 
consent  after  her  death.  Brook  v.  Sir  IBUiaa 
TVmcr,  2  Mod.  173.  . 

13.  Mere  dissatiafoctioa  on  ths  part  sf  ue 

husband  shall  not  be  considered  ss  a  disafree- 
ment;  as,  if  a  husband  should  say, "  I  bspe  ^ 
set  the  wiU  aside;**  or  •"  I  hope  to  bring  the 
executorto  terms:*'  this  is  note  dissent  Id.  ibid. 

14  If  personal  property  be  given  to  s  nar- 
ried  woman  to  her  aole  and  separate  uie,  afae 
may  dispose  of  it  by  will  without  the  •aMOtct 
her  husband.    1  Mod.  212.  aseis. 

15.  The  wife  during  coverture  can  rem 
a  will  by  her  made  before  coverture.  iM*-l 
And.  181.  pi.  217. 

VIII.  What  sns  cauwot  pa 

1.  A  wifo  cannot  give  authority  to  enter  Uie 
husband's  house,    fty fer  r.  iWer ,  Cro.  £&<' 

245. 

2.  Or  to  treepaai  in  the  husband's  land.  & 

G.  3  licon.  267.  ^^.g 

3.  She  cannot  make  a  will.  1  Saond.  878  r* 

See  ante,  div.  VII.  pL  3,  Slc  . , 

4.  And  if  she  does,  the  wiUi«  not  gwd  Witt- 

out  a  repuUication  after  his  death.  BreotKr 

v.Cofte,  Holt,  246. 251.  ,  i 

5.  She  akme  cannot  assent  to  a  l^gs<7' 

Keb.  530. pL 27.  ... 

e.  A  fome  covert  has  no  power  to  in*** 
contract ;  and,  with  respect  to  the  ha«?f  ,V 
is  absolutely  void.    Ma^y^Seott,!^^' 
Bidgood  V.  Way, 2  Bla.  1236.  ^   ,,_- 

7.  The  husband  may  bring  trover  ?«  "J^ 


o.  II  oaron  ana  leme  levy  »"w";r   „^h^ 
knd,  and  the  wifo  alone  declares  tfce  ^ 

MKh  dKlftalian  if  foid.  aMTt  in  i"""^ 
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Mftt  6f  llii  biiilMikd  iff  proTad.    Mkmmn  t. 
CoCtow,  Skin.  975b 

9.  Case  lies  not  against  the  hasband  for  a 

ialae  ialormatiaa  or  tly  wUh  that  she  was  sole, 

wherehj  the  pJaintiff  married  her.    Cooper  y. 

Wkitm,lLot.ft41.     1  Sid.  375.    2Keb.399. 

CL  CopBBaomicB  or  ths  huiband's  dkatr. 

h  If  aftraeeoTortbetenantfi)rIife,andthe 

baran  and  feme  ecrrert  accept  of  a  greater 

eatate  fiom  him  in  reveraion,  yet  ahe  may, 

(after  the  death  of  the  baron,)  waive  it,  and 

daim  her  fiirnier  estate  ibr  life.    Pnrefow  ▼» 

JZapcrt,  3  Saund.  386,  387. 

sL  If  husband  and  wife  lery  a  fine  our  eoft' 
ttooH  to  A,  ior  ninety  .nine  years,  if  he  should 
■o  kn^  lira,  with  a  general  warranty  against 
all  persons  daring  the  term,  an  action  of 
covenant  win,  on  toe  death  of  the  husband,  lie 
aoinst  the  wife  on  the  warranty.  Wootton 
▼.IUe,lMod.39a 

3.  If  the  husband  dies  before  a  legacy  be- 
^mnes  payable  to  his  wife,  it  is  in  the  nature 
of  a  chose  in  action,  which  will  sunrive  to  the 
wile.    BrotkermoY,  fhod,%  Com.  lUS, 

^  If  the  husband  has  had  a  decree  for  the 
fepcy,  and  dies  before  he  receives  it,  it  will 
gotothewife.  BrelAeretov.il(Mx2,3Com.725. 

tansfit. 
I  *310  \  *5.  If  a  man  covenants  with  a  wo- 
man (before  marriage)  to  leave  her 
at  Ua  death  3Q02.,  she  can  maintain  covenant 
agunst  his  ezeentor.  Lupart  v.  Hoblin^  2 
Sid.  581    Palm.  99. 

^  When  the  sorvives  her  husband,  she  may 
"S  charged  in  a  dnaotavit  done  by  him  while 

u^g.  Jkroyr.  Daniel,  2  I^v.  161.  3  Salii. 
**o» 

7.  If  husband  and  wife  make  a  lease  fbr 
7*vii  and  she  accept  the  rent  afler  his  death, 
"he  wil  be  liable  to  the  covenants.  Wootton 
▼' IWe.  1  Mod.  291. 

&  If  a  trespass  be  committed  on  lands  of 
^wife*s  inheritance,  the  action  survives  to 
oer  ifbr- husband's  death.  Pefert  v.  Root, 
PtlnLSlS. 

,  9.  The  wife  can  have  damages  in  trespass, 
if  the  husband  die  before  execution.  Anon. 
Owen,  83. 

10.  The  wife  may  be  a  trespafiser  with  her 
hosbind;  and  therefore  his  death  will  not 
tUte  the  action.    Hyde  v.  —  HoU,  101.    12 

11.  The  wife  may  continue  her  husband^s 
twde  after  his  death,  afler  having  lived  with 
^  seten  years.  Rex  v.  Jtfor^n,  10  Mod.  70. 

X.  CoNsnaucNCK  or  rmt  wipe's  death. 

1.  An  interest  which  a  feme  has  in  a  term, 
(u  a  copyhold  till  her  son  shall  be  of  age), 
vests  in  tlie  husband  by  her  death,  if  there  be 
no  eostom  to  the  contrary ;  tenis,  where  her 
laterest  is  as  guardian  or  proehein  amy  only. 
Hneketo  case,  2  Dy.  251.  pL  90. 

2.  Baron  and  feme  join  in  a  mortgage  of  the 
wife's  term ;  the  feme  dies ;  the  condition  sor* 
fives  to  the  baron,  as  well  as  the  term  would 
Wvsdooa.    Fsiyv.lb4MiHob^9- 


3.  If  the  ibais  iKa,  the  tarm  sorrhrw  to  the 
baren ;  and  if  ths  baron  die,  it  survives  to  th« 
Ame,  unless  he  dispose  of  it    Id.  ibid. 

4.  If  the  wife  die,  before  the  husband  dis- 
poses of  her  estate,  there  b  no  title  in  bimk 
laUHmg  V.  Bromung,  Holt,  105. 

5.  If  ths  wife  be  beaten  to  death,  the  has. 
band  can  have  no  actioa.  Higgino  v,  BMUheTf 
Ydv.  89. 

6.  The  husband  may  have  exaeatioii  of  a 
judgment  recovered  by  bfan  and  his  wtfb,  afler 
the  death  of  his  wife,  without  a  odre  faciao,  3 
Mod.  182.  1  Sid.  387.  Holt,  101.  Msis's  case» 
1  Mod.  179. 

7.  If  a  Bcufa,  be  brought  by  hasband  and 
wife, on  a  jiidgroent  obtained  by  her  dum  sslo, 
and  after  execution  awarded  she  dies,  the 
right  survives  to  the  husband,  and  not  to  her 
administrator.  H^ooi^er  v.  OreiAam,3Salk. 
63.  1  Salk.  116.  Carth.  415. 

8.  Upon  recovery  by  baron  and  feme  ad* 
ministratrix,  l^e  baron  cannot,  after  the  feme's 
death,bring  scire  faeiao,  but  it  must  be  brought 
by  him  to  whom  the  administration  of  testae 
tor's  goods  is  granted.  Beamomi  v.  LangOy  W. 
J0.24A. 

9.  If  a  man  re6overs  judgmsnt  against  a 
feme  sole,  and  has  an  award  of  execution  in 
a  ecire  faciao  against  the  husband  and  wifb, 
and  the  wife  dies,  he  may  have  a  oeirefaeiat 
against  the  husband,  and  vice  veroa.  ^fVivi. 
lian  V.  Latorenee^a  Ld.  Raym.  1050. 

10.  If  the  wife  die,  the  husband  does  not 
continue  liable  to  a  debt  she  contracted  dum 
sola.  Mileo  v.  WUliamo,  10  Mod.  161.  163, 
164. 

11.  Neither,  if  the  husband  die,  is  his  ex- 
ecutor chargeable  with  them.    Id.  ibid. 

ISee  also  ante,  p.  205.  div.  I.  pi.  11.  &C.] 

XI.  ACTtOXR  BY  nUSSAND  AND  WHS. 

(a)  Wken  they  must^'ota. 

1.  When  a  promise  is  made  to  the  wife,  (she 
being  the  meritorious  cause  of  action,)  the 
husband  and  wife  should  join.  Mptton  v. 
i9oo<er,  1  Sid.  25.  2  Sid.  128. 

2.  Where  a  right  of  action  accrues  to  the 
wife  dwm  ooia,  as^  where  a  bond  is  given  to 
her,  and  a  breach  occurs  before  her  marriage, 
or  where  a  contract  is  made  with  her  dum  soia, 
the  husband  alone  cannot  have  an  action,  but 
must  join  his  wife ;  and  if  he  recover,  it  is 
bad,  even  after  verdict,  ^non.  Ow.  82.  1  Sid. 
239.  Cro.  Car.  419.  Litt  Rep.  284.  Hob.  1^.^ 

3.  Baron  and  feme  (posseesed  of  tithes  in 
right  of  the  feme)  must  join  in  the  action,  be- 
cause the  ferae  is  proprietor.  Beadle  v.  jS&er- 
man,  Oo.  Elia.  608.  613. 

4.  In  all  real  actions  fbr  the  wife's 

*land,  they  ought  to  join.    ^aon.  1  [  *211  3 
Buktr.  21. 

5.  They  must  join  in  trover  fbr  the  wife's 
goods  taken  before  the  marriage.  Rex  f. 
Borneo,  2  Lev.  107. 

6.  The  husband  cannot  sue  akme  upon  a 
bond  given  to  the  wife  dum  mia.  MOoo  v. 
WUIhniif,  10  Mod.  162. 
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7.  Ab  ■ictioa  ftr  a  btttorr  oo  the  wift  must 
bt  mI  4biiiiimii  ipmnm,  ffewtom  v.  Hatt€r^  3 
Ld.  R&7m.l309« 

8.  Buon  and  Imb  must  join  in  an  action 
ibr  the  eaeape  of  one  hi  execution  ibr  a  debt 
to  the  wife.    Haggim  ▼.  Durham^  2  Stra.  726. 

9.  The  husband  cannot  have  an  action  with- 
out hie  wift  of  the  wifb*a  land,  or  of  the  joint 
estate,  upon  the  statute  of  6  H.  &  Anon, 
Moore,  5.  pi.  15. 

10.  When  a  right  of  action,  (if  not  dis- 
charged,) would  eurnre  to  the  wift,  then  both, 
husband  and  wift  ought  to  join.    Frotdkik  t. 
SUrliiut,  2  Mod.  270. 

11.  Baron  and  ftme  must  join  in  detinue 
ftr  a  deed  by  which  land  is  granted  to  them. 
BiaUr  T.  Bttktr,  1  And.  351.^ 

12.  Thej  most  both  join  in  a  repleTin  suit, 
where  the  goods  belonged  to  the  wift  beftre 
marriage.  Bourn  ▼.  Mstlotri,  2  Str.  1016. 
C.  T.  Hardw.  119. 

Qi)  When  lAs  hntband  must  sue  a2onc. 

1.  Feme  (lessee  ftr  years  of  a  mill)  takes 
baron;  the  baitm  and  feme  cannot  join  in  ac- 
tion upon  the  case  in  respect  of  it,  which  is 
only  to  recover  damages,  and  not  the  term. 
iNMm  ▼.  Green,  HobTlSO. 

9.  Husband  alone  must  bring  an  action  ftr 
Words  spoken  <^  the  wift,  not  actionable  in 
themselTes,  but  only  in  respect  of  the  colla- 
teral damage ;  and  if  they  join«  it  will  be  bad 
after  Terdict  iifien.  1  Sid.  346.  pL  11.  1  Lev. 
140. 

3.  They  cannotjoin  in  a  writ  of  conspiracy. 
March,  47.  pL  75. ;  lb.  212.  pL  249. 

4.  He  cannot  join  his  wift  in  an  action, 
where  the  husband's  goods  are  taken  from 
her.  Z)vmMU  ▼.  MortAott,  2  Ler.  20.  Stanton 
r.  Oobarh.  lb.  1  Keb.  641.  pL  10. 

5.  Hiey  cannot  join  where  the  loss  is  to  the 
husband  only.  Cuieman  t.  Harcourt,  1  Lev. 
140. 

6.  Husband  and  wife  cannot  join  in  a  per- 
sonal aetion  ftr  work  done  by  the  wift,  because 
the  damages  do  not  sorriye  to  her.  BuekUy 
▼.  CoUier,  4  Mod.  156.  1  Saik.  114 

7.  She  oaght  not  to  be  joined,  unless  an  ex- 
press  promise  be  made  to  her,  or  the  cause  of 
action  arises  from  her  own  skill  and  know- 
ledge.    JSn^T,  Bnoingham^  6  Mod.  200. 

&  Debt  hes  by  the  baron  only,  for  debt, 
damages,  and  costs,  recovered  by  them  both. 
JSuiUr  ▼.  DiU,  Cra  Eliz.  844. 

9.  A  promise  was  made  to  a  man  ftr  pay. 
ment  of  a  debt  due  to  his  wift  as  executrix; 
an  action  on  this  promise  must  be  brought  by 
the  baron  akme.  Yard  t.  Ettard,  12  Mod. 
907. 

10.  They  eannot  join  ftr  a  battery  commit- 
ted on  them  both.  Newton  v.  Hatter,  2  Ld. 
Raym.l20&  HQlt,108.  Hoekety.Sudddph, 
9  Mod.  66.  a  P. 

11.  Trespass  for  taking  the  wift'a  goods, 
must  be  brought  by  the  husband  only.     Wit' 

•m  T.  Bndoriek,  7  Mod.  103. 


the  husband  may  eao  alone  and  leom  tin 
damagee.  Norton  ▼.  Norton,  47  £dw.  3.  p.  9. 
pi.  5. 

13.  If  a  wife  consent  to  an  assault,  the  i& 
tion  must  be  brought  by  the  husband  alone. 
Rogere  ▼.  Qoddari  2  Show.  255.  Cro^  Jic 
110. 

14.  If  a  wift  be  maliciously  indicted,  is 
action  ftr  such  malicious  prosecution  must  bi 
in  the  name  of  the  husband  only.  Berweodf, 
Pamtf,  7  Mod.  104.  Smith  v.  Dixon,  2  Stn, 
977.    Contra,  do.  Car.  553. 

15.  So,  where  the  husband  akme  sosd  ibr  a 
malicious  prosecution  of  himself  and  his  wU^ 
and  there  was  a  verdict  for  the  deftodut,  u 
to  the  prosecution  against  the  husband,  and  fir 
the  phuntiff,  as  to  the  proeecution  of  his  wife, 
a  motion  in  arrest  o£  judgment,  upon  the 
ground  that  the  wift  ought  to  have  joined  in 
Uie  action,  was  denied.  Smith  r.  Hiek9tn,C 
T.  Hardw.  55. 

16.  If  they  have  a  reversion  granted  to  than 

to  which  rent  is  incident,  or  if  they  join  in  • 
lease  rendering  rent,  ^e  husband  only  cas 
bring_debt  for  rent    North  v.  Vtot,  1  Ra& 
(c)  fVhon  thojf  mnyjoin,  or  the  tesAssdney 

tue  aione* 

1.  Rescue  fi'om  the  husband,  who 
•distrained  for  rent  due  to  the  wift  {  *212  J 
dum  sofa  ;  he  alone  can  have  reseotii, 
or  may  join  with  the  wife.  /feimerv.PW^ 
Ma  422. 

2.  They  may  join  in  trespass,  where  the 
remedy  would  survive  to  her  after  tbe  hw- 
band's  death.    Btidfc^ey  v.  Cottier,  4  Mod.  15«. 

3.  Also  in  an  action  of  debt  on  2Ei6. 
Plow.  Ti.  437. 362. 

4.  Trespass  lies  by  both  husbsnd  and  wift, 
ftr  beating  the  wife,  wherebv  the  hosing  « 
the  hosbuid  remained  undone.  Ru$td  ▼• 
Com*,  2  Ld.  Raym.  1031.    1  Salt  119. 

5.  Husband  and  wift  may  sue  jointly  w  t 
trespass  in  the  lands  of  the  wift  dnm  tm,  hy* 
ing  it  to  the  damage  of  both,  with  a  cosnss- 
aiuto  of  depasturing  until  the  day  of  suing  out 
the  writ     Vi  oembi  3  Dy.  305.  pL  59. 

6.  When  the  trover  was  beftre  the  msmaie, 

and  the  conversion  is  after,  the  husbandm^ 
sue  alone,  or  jointly  with  his  wift.  Bbckbtrti 
V.  Greavee,  2  Lev.  107.  1  Vent  360.  S.  &  ^ 
Saund.  47  A.  47  i 

7.  But  it  must  not  conclude  to  the  dami^ 
of  both.    Ib.47t. 

a  Thev  may  jom  or  not,  at  their  electjoo. 
in  an  action  ftr  rent  of  the  wift*s  land.  AU- 
berryy.  WaUy,  1  Stra.  229.  .  .  .. 

9.  And  in  replevin,  they  may  avow  JojjuJ 
or  separately.  Osftome  v.  PKaUeeden,  1  »<»• 
272. 

lb.  For  arrears  mcurred  before  the  co»^ 


the 


tnre,  upon  a  lease  made  before  marria^  y^ 
husband  can  join  the  wife  in  debt,  or  ^"Pf^ 
action  alone  at  his  election.  Tracy  v.  W^ 
Palm.  207.  1  Keb.  20.  pL  67.  &  P.  .  j^ 
r.  ^r.,^^,  ,  „»u.  xv«^  I     IL  If  the  ftme  be  sued  •»  '^'t!^ 

4mMi  eottnei  in  thewift's  land,  I  plead  as  such  to  israe,  and  judgment  be  JW" 
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tfti&iftbw,adfllie  b«talmi  in  nueotkm,  the 
•nd  hot  Inuibuid  nwy  brixif  error.    9  Sannd. 

!%>  If  en  action  be  bimiffht  againat  the  feme 
and  olhen^  thejmay  all  join  with  the  husband 
in  a  writ  of  error.    9  Saund.  101  c. 

13.  One  said  of  the  wife  of  another,  that  she 
was  a  bawdy  and  kept  a  bawdv-houie,  for  which 
tbey  joined  in  an  action,  and  declared  oddom- 
nmm  imm  ain,  and  it  was  held  good.  CkamberB 
T.  J^fU^  March,  219.  pL  249.  JBeidaota  ▼. 
fUmer,  9  Mod.  130.  &  C. 

14»  The  boaband  may  brin^  an  action  alone, 
6r  jmotmj  ptomiaed  him  aa  hie  wift^e  portion; 
kut  if  not  rooofvered  during  corertore,  the  wife 
ahaH  baf«  it  to  her  own  nee.  iiaon.  19  Mod. 
346. 

15b  Hie  bnaband  alone  mar  have  an  action 
frr  boating  Ilia  wift.   MUad  v,  Mur^utU,  Q  Mod. 

16.  The  Iniaband  of  a  ftme  ezecntriz  gives 
day  to  the  testator's  debtor,  who  then 
a  new  promise,  Slcj;  he  may  bring  as- 

thereon  withoot  joining  the  wift. 
Fard  ▼.  JSUsrd,  1  Salk.  117. 

17.  Bat  if  he  dies  faeibre  reoovery,  she  is  re- 
lAoiad  Id  her  former  right,  for  tiie  duty  was 

~  by  the  new  promise.    Id. 


18.  On  a  eofenant  to  hosband  and  wifo,the 
bnaband  afans  may  bring  the  action.  Beaver 
v«  2«ae,  2  Mod.  317. 

^19.  On  exprsss  proouse  to  the  husband  and 
wifo,  it  is  ia  the  election  of  the  husband  to 
fariiy  the  aclioa  in  his  own  name,  or  to  join 
faia  wila  OUmrd  r.  Hambridge,  Aleyn,  36. 
Prac;Cb.K.fi.l4a 

90,  A  husband,  seised  of  a  house  in  rightof 
his  wift^  ma^r  bring  an  action  ahme,  for  die- 
tnrtipg  him  m  the  enjoyment  of  it  Fnmdiek 
V.  SuAuft,  3  Mod.  970. 

9L  The  oonneor  of  a  statute  enfooffs  the 
nniiisuij  of  port  of  his  land,  and  his  son  and  his 
en's  wife  (for  jointure)  of  the  rest;  the  oon- 
WM,  ksTing  sued  ezacutuMLon  the  statute 
■gaUMt  the  eon,  his  wifo  need  not  join  him  in 
eadifs  ^lerela  brought  on  aooount  of  the  fooff- 
nmt    3  Dy.  19dL  ^  30. 

22.  Where  the  consideration  moree  from 
the  husband  ae  well  as  the  wife,  and  a  promise 
is  nude  to  both,  the  husband  may  sue  alone, 
or  may  join  hie  wife.  Fountain  ▼.  Smith,  2 
ad.128. 

(d)  fFkenihe  wUe  eon  sae  alone. 

1.  A  wife  can  sue  aUme,  when  her  husband 
iiexihd.    FPilnol'f  case, Ma  851. 

&  Fonuerly  a  wifo  might  sue  for  alioum^ 
in  chincery,  but  now  she  must  sue  in  the  spi. 
ntealcoortSL    Asioa.  2 Show. 282. 

3.  Husband  (sued  by  his  wifo  in  the  spiritual 
court)  may  be  enforced  to  pay  his  wifo*8  costs, 
^mfjk  in  a  suit  acainst  himself.     Chretn^e 

case,  Oa  Car.  16. 
[  *3l3  ]     •i.  Feme  sole  conveys  a  term  in 
trust;  her  husband  corenants  with 
want  to  iutiraeddla  with  it,  aad  yet,  tiler 


marriage,  assi^  it  over ;  the  fome  sole  shaU 
have  remedy  in  equity.  March.  88.  pL  141. 

5.  TIic  husband  cannot  stop  the  wifo*s  pro- 
ceedings, in  the  spiritual  court  for  defamation. 
TurrarU  v.  Mawe,  1  Stra.  576. 

6.  A  wifo  may  libel  in  the  s]Hritual  court 
for  calling  her  husband  cuckold.  Qtey  t. 
Munford,  2  Show.  295. 

7.  If  a  married  man  marry  another  womtn, 
and  receive  the  rents  of  her  estate,  she  may 
maintain  an  tiide6ttolu«  ossamnnt  against 
him  to  recover  them,  as  for  monies  received 
to  her  use.  A«A<r  v.  Wo/lis,  11  Mod.  146.  1 
Salk.28. 

8.  So  a  wifo  de  facto  may  maintain  trespass 
against  her  husband.  Wc«(6rool;e  v.  SKralvtUe, 
1  Stra.  79. 

9.  By  the  custom  of  London,  a  wife  (being 
a  sole  trader)  may  sue  or  be  sued  in  the  citr 
courts  without  her  husband.  JMbrelon  v.  Pocf- 
man,  1  Mod.  26. 

10.  To  make  a  fome  sole  traderi  the  trad- 
ing need  not  be  in  a  abop,  for  some  tradee  are 
never  exercised  in  shops.  Fabian  v.  Plant,  1 
Show.  184. 

11.  If  the  husband  meddle  with  the  trade 
of  hu  wifSe,  she  is  not  a  feme  sole  trader.  Fa- 
bian V.  Plant,  1  Show.  184. 

12.  But  if  he  relinquish  it,  or  become  a 
bankrupt,  or  be  beyond  sea,  or  be  of  another 
trade,  or  never  intermeddle  in  it,  she  is  within 
the  custom.    Id.  ibid. 


Je)  When  not. 
e 


1.  A  feme  sole  trader  cannot  (by  the  cus- 
tom of  London)  sue  in  the  superior  courts 
without  her  husband.  Caudel  v.  Shato,  cited 
1  Mod.  26,  noht. 

2.  A  wife  cannot  sue  for  alimony,  whilst 
she  cohabits  with  her  husband.  Sir  T.  &y- 
ffioar's  case.  Mo.  874 

3.  A  feme  executrix  must  join  with  her 
husband.  Thompeon  v.  Pinehell,  11  Mod.  177. 

XII.  PftOCKKDtllOS  IN  SUCH  AOTIOMS. 

(a)  Declaration, 

1.  Where  baron  and  feme  sue,  they  may 
sue  by  attorney,  for  the  baron  can  make  an 
attorney  for  both.  Foxwiet  v.  Tremaine,  ft 
Sannd.  213. 

2.  If  the  title  be  b^  the  wifo,  the  injurv 
must  be  laid  **  to  her  disinheriting.'*  2  Saund. 
236. 

3.  That  they  were  possessed  of  a  term  in 
right  of  the  feme,  is  the  true  way  of  pleading. 
Rex  V.  Hangerford,  Lutw.  1007. 

4.  If  the  wife's  interest  is  not  in  some  wav 
shown,  the  judgment  will  be  reversed.  Bia- 
good  V.  Way,  2  Bla.  Rep.  1236. 

5.  Where  a  wife  is  administratrix,  an  ac- 
tion for  money  received  is  not  proper  ad  tcsam 
tfMorufft,  though  the  declaration  may  conclude 
od  damnum  t|wonMn.  CnfTyv.iSi(soen«,0>mb. 
311. 

6.  But  not  in  trespass.  Baker  ▼.  Batter^ 
Comb.  184. 

7.  An  action  by  husband  and  wifo  for  a 
battery  on  both,  oonoluding  ad  dtmmum  ipook 
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mm,  if  bU.    C^U  t.  TStmer,  6  Mod.  149. 

8.  Bat  a  declaration  in  an  action  of  anault 
and  battery  by  husband  and  wife,  stating;  that 
the  defendant  on  a  certain  day,  drove  a  coach 
over  the  wife  and  bruised  her,  by  reason 
whereoi^  the  husband  laid  out  divers  sums  of 
money  for  her  core,  et  alia  enormia  ii$dem  in- 
tulit  ad  grave  damnum  ipaorum^  is  good, 
though  entire  damages  be  given ;  for  the  per 
fuod  is  only  laid  in  aggravation,  and  the  alia 
enormia  is  too  general  to  suppose  damages 
given  for  it  TWd  v.  Redford,  11  Mod. 
264 

9.  For  a  battery  of  the  wife,  it  may  be  al- 
leged  ad  damnum  ipBorum,  because  the  action 
survives.  Horton  and  wife  v.  Byies,  1  Sid. 
387. 

10.  An  action  for  false  imprisonment  of  the 
wife,  brought  by  husband  and  wife,  alleging 
that  thereby  the  husband's  domestic  concerns 
remained  undone,  ad  damnum  of  both,  is  good ; 
for  the  per  quod  is  only  introduced  by  way  of 
aggravating  the  damages.  Ruieell  v.  Com^ 
6  Mod.  127.  lSalk.119.  2  Ld.  Raym.  1702. 
S.C. 

(b)  Plea. 

1.  Ne  unqueg  aceouple  en  loyal  matrimonie, 

b  no  plea  in  personal  actions ;  the  plea  should 

be,  that  there  was  no  marriage  in  fact   AUen 

Y.  Grey,  Comb.  131.  lb.  473.    2  Salk.  437.   1 

Show.  50.  &  C. 

2:  In  an  action  by  husband  and  wifb,  de- 

fendant  will  not  be  allowed  to  con- 

[  *314 1  trovert*  the  marriage  on  the  general 

issue.  Diekenaon  v.  Darre^  I  Stra.  4S0. 

3.  If  baron  and  feme  bring  debt  for  rent, 
upun  a  lease  made  by  her  and  a  former  baron, 
the  defendant  may  plead,  that  the  first  baron 
was  sole  seised,  and  so  nothing  in  the  feme; 
for  a  feme  covert  cannot  be  estopped  by  deed, 
bat  otherwise  by  fine  or  matter  of  record. 
Brereton  v.  £vaii«,  Cro.  Eliz.  700,  701. 

4.  In  debt  upon  bond,  the  defendant  (afler 
oyer)  pleaded  the  statute  of  usury,  and  it  ap- 
peered  to  be  an  usurious  contract  made  by 
the  wife ;  it  was  held  to  be  an  usurious  con- 
tract by^  the  husband,  sufficient  to  discharge 
and  avoid  the  obligation  eivUiter^  though  not 
•nfficient  to  charge  the  husband  eriminaliter. 
JBarnet  t.  Tmphfne,  Skin.  d4a 

(c)  Evidence, 

1.  Discourse  of  a  wife,  may  be  given  in 
evidence  for  the  defendant,  in  an  action  brought 
by  the  husband,  for  a  debt  due  to  the  wife  as 
a  separate  dealer.    Anon.  12  Mod.  566. 

2.  But  in  an  action  for  wages  earned  by  the 
plaintiff's  wife  of  the  defendant's  intestate,  it 
was  held,  that  an  aoknowledfirment  by  the 
wife  of  the  recepit  of  20i.  could  not  be  given 
in  evidence.    HaU  v.  HUl,  2  Str.  1094. 

3.  Evidence  of  the  wife's  declarations  was 
refused  to  be  admitted  in  an  action  brought  by 
husband  and  wife  on  a  promissory  note,  though 
*^t  husband  sued  in  right  of  his  wife  as  ezeeu- 

Winomore  t.  Oroenbank,  Willeii  577. 

Mcar. 


(d)   VerdUA. 

1.  In  an  actioo  for  words  by  hosbud  tad 
wife,  joint-damages  must  be  given  to  botli, 
unless  special  damage  is  laid  to  tlis  husbuid. 
Chilcot  V.  Davio,  Gilb.  Rep.  28?. 

2.  An  action  by  husband  and  wife  againrt 
husband  and  wife  for  an  assault  and  battoy, 
is  cured  by  a  verdict,  finding,  as  to  the  beat* 
ing  of  the  pUintiffVi  wife  only,  that  the  defend, 
ants  are  guilty,  and  qttoad  rendmum,  m< 
guilty.  Hocket  r.  Stiddolpk,  3  Mod.  66. 
HocUi  V.  SUgold^  2  Vent  29. 

3.  But  trover  by  baron  and  feme  md  damaum 
of  both,  was  held  naught  after  verdict ;  fer  tha 
possession  and  property  of  the  wife  are  vested 
in  the  husband.  Neltkrop  ▼.  Anderoon^  1  Silk. 
114. 

XIII.  Actions  Aoanrar  husband  and  wiifc 
.  (a)  Wh/en  they  ma^  be  sued  joimtkf* 

1.  Covenant  lies  against  husband  and  wift 
upon  a  demise  to  her  dum  ssia,  &^  Ansa.  6 
Mod.  239. 

2.  Upon  promise  of  the  wife  dtm  •*  ■«• 
tion  lies  against  both.  CoUino  v.  WiOet,  Mo. 
468. 

3.  If  a  woman  coiiTert  goods  bsfbre  Btr- 
riage,  trover  lies  against  b^.  2  Sanod.  47  U 

4.  Feme  covert  is  chargeable  ia  trovsr  tad 
conversion,  but  not  upon  contract  XVeiBW^* 
T.  Cheyney^  Lat  126. 

5.  If  the  conversion  be  by  a  wife  wilww 
her  husband,  the  action  lies  against  both ;  sbo 
the  conversion  must  be  alleged  to  be  to  tbe 
use  of  the  husband  only.    2  Saund.  47  L 

{h)  Whenthey  must  be  joined. 

1.  The  baron  cannot  be  sued  ■^o''*' **.  j 
use  and  occupation  of  his  wife  {dum  «•«•) 
Saund.  264.  a.  n.  (6.) 

2.  Baron  and  feme  mast  be  joined  mu- 
sampsit  to  pay  a  duty  dmm  $oU.  1  Keb.  vH' 
pi.  84. 

3.  For  a  trover  by  the  feme,  and  ooaverawn 
by  the  baron  and  feme,  action  must  be  ngvaa 
them  both.    Mar»he*9  case,  I  L»w.  310. 

4  In  an  action  for  words  spoken  by  tw 
vrife,  both  must  be  joined ;  both  may  p^ 
they  are  not  guilty ;  and  a  verdict  «»»»*  jj*? 
aro  guilty,  b  good.    Carpenter  t.  WtU^ 
Ro.  216.  . 

(c)  When  the  wife  cannot  be  jeined. 

1.  They  cannot  be  joined  in  one  »c*»«*J; 
debt  against  them  for  several  contract,  fl«» 
made  by  the  feme  dum  tola,  the  other  by  m 
baron.    Revell  v.  (Tray,  Hob.  184. 

2.  They  cannot  be  joinUy  <*»'«^.2Lff .' 
verting  goods  to  their  bwn  use.  ^f^' 
Humftrye,  Cra  Car.  254.  lb.  494, 4»5.  *^ 
Ca.  K.  B.  148.  .    ^^ 

3.  Action  on  the  case  does  not  h«  JPT^ 
husband  and  wife,  because  the  wifo  >»'"!!" 
herself  to  be  sole,  and  procured  *5P**^|^ 
marry  her,  whereby  he  was  txoabkd  in  a*"** 
Cooper  V.  Witham,  1  Sid.  375.  ^.m  % 

•(d)  When  the  huoband maybe    [  •**•  ' 

oued  idone^  or  jointly  with  hie  fffift*    .^l,m. 

If  the  o«ivwwi»bs«h«joiBt*«**"^ 
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l»ad  «&d  titfe,tli0  hosbuidflMiy  be  raed  done. 
3  8auQd.  47. 

Ce)  Wkem  ike  wife  emu  he  ned  mIom. 
1*  The  wife  of  an  alien  enemy,  livings  here 
an  a  fenae  aole^  may  contract,  and  may  there- 
iwe  be  eoed  aa  a  reme  aole.  Derry  y.  Maza- 
rine, I  Ld.  Raym.  147.  Comb.  402.  1  Salk. 
116.  &C. 

3.  Sbeoaa  be  snod  alone  when  her  Jmaband 
ia  in  e^Oe.     WiUmaee  caae,  Mo.  851. 

3.  When  a  wile  haa  a  separate  property 
eettied  opon  her  previooaly  to  the  marriage, 
or  her  hunbniid  has  abjure)  the  reaUn,  or  is 
haninhed,  or  where  she  lires  separate  from  her 
huaband  oo  a  separate  maintenance  allowed  to 
her  by  her  hosband  after  the  marriage,  or 
where  ahe  is  a  sole  trader,  accordine  to  the 
coatoa  of  London,  she  may,  both  in  law  and 
equity,  make  such  contracts  as  will  be  bind- 
ing on  herself.    1  Mod.  143.  uoHe. 

4.  By  the  custom  of  London,  a  feme  covert, 
(that  ia  a  separate  trader,)  may  sue  and  be 
■oedasafemescde.    iloon.  10  Mod.  6. 

5.  Feme  (separate  trader)  cannot  be  sued 
ftcji  debt  eontracted  by  her  in  the  way  of 
trade,  if  bar  husband  be  liYing.  Anon,  13  Mod. 
603.  ^ 

6b  Thewiie  is  tor  ever  ^tiscbarged  by  the 
.discharge  of  the  banknipt  husband.    UAee  v 
WiO«eait,6ilbiRepw337. 

XIV.  VwoaMMmma  m  soch  Aonbm  'f 
(a)  Of  ike  arresL 

I.  A  wJ6  arrested  for  her  debt  dum  eola^ 
wilt  to  disebaiged.  Jbrfimm^.Beard\lfe,U 
Stu.  137SL    1  Lev.  310.  lb.  51. 

S.  So  if  arrested  on  a  bond  given  by  both. 
SUUtw.  SOmUr^  I  Lev,  1. 

3,  If  she  be  not  arrested,  the  husband  is  not 
boond  to  pot  in  bail  for  her  if  he  will  lie  in 
pnnn,  else  he  must  1  Keb.  313.  pL  31.  A, 
S41.pL83. 

4  If  a  wife  be  arrested,  ahe  will  in  general 
be  discharged  on  filing  comnian  bail ;  but  in 
•n  action  against  husband  and  wife,  if  the 
bnsbend  be  arrested,  he  must  find  bail  both 
fiv  Inmaelf  and  hb  wile.  Comts^  v.  Marke,  6 
Mod.  17.  1  Salk.  116.  Awm.  Lat  34.  8ed  ^. 
ne  CMk  V.  Abrris,  1  H.  Bla.  353,  cited  6  Mod. 
17.    1  Keh  198.  pL  194. 

5.  It  seems  she  will  always  be  discharged 
on  GomoMB  bail,  where  it  is  clear  and  noto- 
rioua  that  ahe  ia  married,    iliion.  1  Mod.  105. 

6l  But,  if  the  coverture  be  not  clearly  made 
out,  the  court  will  put  her  to  plead  it  in  abate- 
ment ilUaer  V.  MiUs,  6  Mod.  105  n.  Anon. 
IModa 

7.  If  husband  and  wife  are  arrested,  the 
vift  cannot  be  detained  till  the  husband  finds 
bail    ilwm.Lat.334. 

^  The  baron  bein^  outlawed,  and  the  feme 
waived,  she  cornea  m  custody,  and  brings  a 
dttrter  of  pardon;  she  shall  be  discharged  of 
the  imprisonment,  bvt  cannot  be  allowed  the 
fudcaiwithMitharkwbaiuL  AiMii.dDy.S7L 


(b)  AjppeerafiM. 

1.  In  an  action  against  husband  and  wife, 
the  husband  must  file  appearance  for  hia  wife. 
Wigg  V.  ilooX;,  6  Mod.  S6. 

3.  If  an  action  of  trespass  bs  brought  aniast 
husband  and  wife,  and  the  hosband  only  ap- 
pears, and  process  issues  against  the  wife,  she 
can  never  purchase  her  pardon,  or  reverse  the 
outlawry,  until  she  be  waived  and  outlawed, 
unless  the  husband  appears,  ifsa^  v.  SmU, 
1  Mod.  136 

3.  In  a  suit  against  them,  she  being  an  in- 
fant,  ought  to  appear  by  guardian.  Budding* 
ion  V.  Freeman^  3  Lev.  38.  IVstflMn  t.  Asd- 
dington^  1  Vent  185. 

4  If  baron  and  feme  be  sued  in  debt  for  the 
recusancy  of  the  feme,  both  must  appear,  or 
both  be  outlawed.  Stnkdy  v.  ButUr^  Hob.  174. 

5.  They  can  both  appear  by  attorney,  for 
the  baron  can  make  an  attorney  for  both. 
Freeman  v.  Boddington,  1  Vent  185. 

6.  Unless  the  win  is  under  age ;  but  if  ahe  • 
does  then^t  is  not  error.  Hamfrom  v.  Vaugkan^ 
1  Show.  13L  Coaa  t.  Botoles,  1  Show.  13. 165. 
CoNlrtt,  Freeman  v.  Boddingion^  1  Vent  185. 

7.  If  she  appear  upon  a  JaiHai^  she  cannot 
be  discharged  till  the  hosband  come  in  and 
plead;  contra, on  reddidit  se  in  C.  B.  1  Keb. 
189.  id.  17L 

(c)  Deeiaraiion. 

1.  An  action  brought  against  hus- 
band* and  wife,  for  a  debt  owing  b^    [  216  ] 
the  wife  before  coverture,  must  be  m 
the  debet  et  detinet.  Milea  v.  1ViU/iains,10  Mod. 
163.    Prac  Ca.  K.  B.  85. 

3.  Debt  against  husband  and  wifo,  (ezecu- 
tora,)  on  a  devaetavit  by  both,  was  held  ill  on 
demurrer.  Horeey  v.  banielf  3  Lev.  145.  3 
Salk.  160.    1  Str.  440.  3  Vent  45,  eemb.  eoai. 

3.  In  trover,  if  the  action  be  against  both, 
the  declaration  ahould  state,  that  they  con- 
verted the  goods  to  the  use  of  the  husband.  3 
Saund.  47. 

4  That  they  converted  to  tActr  own  use,  ia 
bad.    ^mm.  1  Vent  13.  34  33.    Andr.345. 

5.  But  the  fault  is  cured  by  verdict  3 
Saund.  47  2  m.  d&  n.  [y.] 

6.  In  trover  against  husband  and  wife,  for 
a  ccmversion  before  marriage,  the  declaration 
most  state  the  conversion  to  her  own  use ;  un- 
less the  goods  be  still  in  existence,  and  the 
husband  refuse  to  deliver  them  up ;  but  see 
note  (x)  3  Saund.  47  l. 

7.  /n  tisum  sttum  |»rc!pnttin  eonverieruni,  in 
well  enough  in  trespass  against  them.  SmaUey 
V.  Keffooi,  Andr.  343.    1  Salk.  114    3  Stra.  . 
1094 

8.  A  debt  of  the  husband*s,  and  a  debt  con- 
tracted by  the  wifo  dum  sole,  cannot  be  joined 
in  one  action  brought  against  the  husband  and 
wife.  Jfi/esv.  fVitf tarns,  10  Mod.  16L 163. 164 

(d)  PUa. 
1.  Ip  ifide6itahis  ossumiieit  a^inst  husband 
and  wife,  on  a  promise  ofthe  wife  before  mar- 
riage, a  plea,  tint  they  were  never  ioined  hi 
lawfiil  mitrimonyt  was  held  bad  on  dmuirrer. 
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Ntnt09d  Y.  SUtentont  Andr.  S97.  12  Mod.  S76. 

3.  In  this,  and  all  other  personal  acUana» 
the  fact  of  the  marriage  most  be  denied.  S. 
C.  Andr.  237. 

9.  The  wife  cannot  plead  without  her  hai- 
band.  WaUon  t.  Thorpe^  Cra  Jac  339.  Prae. 
Ca.  K.  B.  145.  a  O, 

4  Where  thejr  are  defendant!,  they  muat 
not  plead  by  aereral  attomiea,  because  the/ 
are  bat  one  pemn  in  law.  MM^  v.  TFiniu, 
3Salk.63. 

5.  If  a  fiMBO  cofrert  be  charged  as  a  feme 
■ole,  ahe  may  plead  her  cor ertore  by  attorney. 
Ofijlin  ▼.  CrmniMU,  Comb.  376. 

6.  So  ahe  may  plead  non  eat  /«lum,  and 
m  covertore  in  evidenoe.    Anom.  12  Mod. 


7.  In  trofer  againat  them,  but  converaioii 
by  the  feme  only,  the  plea  must  be,  that  tAe 
is  not  guilty,  for  there  is  no  tort  in  the  baron. 
Cox  T.  Grapnel  Cra  Eliz.  883. 

&  A  husband  may  avow  alone  for  a  rent- 
charge  devised  to  his  wife.  Oabonu  v.  Woi- 
lecd^  1  Mod.  273,  373. 

9.  The  wife  may  justify  an  assault  in  de- 
ftnee  of  her  husband.  Leewtrd  v.  ifureAel,  1 
Salk.407.437. 

10.  If  a  wife  be  arrested  by  a  wrong  name, 
ahe  may  plead  the  misnomer,  after  ahe  has 

r'ven  a  bail-bond  in  that  name.  lAneh  v.  flbolt. 
Mod.  311. 

11.  A  married  woman  may  plead  the  gene- 
ral issue,  and  give  her  coverture  in  e^denoe. 
Anon.  6  Mod.  230. 

(e)  Repliication, 

A  license  to  the  husband  to  enter  with  his 
wife  being  pleaded,  a  replication,  that  he  did 
not  license  the  husband  and  wife  to  enter,  was 
held  ill.    Jepoon  v.  Jockmm^  3  Lev.  194. 
(f)  Evidence, 

1.  A  husband  de  facto  being  liable  to  his 
wife*s  debti  for  necessaries,  evidence  of  a  mar- 
riage de  facto^  whether  legal  or  not,  is  suf- 
^cient  AlUyne  v.  Grey,  3  Salk.437.  Norwood 
V.  SKeoetison,  Andr.  327. 

3.  In  an  action  against  a  married  woman, 
ahe  may  prove  her  coverture  under  the  gene- 
ral issue.  Anon.  13  Mod.  609.  3  Campb.  371. 
S.  P.  Beaumont  v.  Weldon,  3  Vent  155.  Jamee 
V.  Fowke,  13  Mod.  101. 

(g)  Verdict  nnd  Judgment. 

1.  Assault  and  battery  brought  against  both, 
and  fiHmd  only  against  the  feme,  yet  the  ver- 
dict isgood.    Anon.  1  Vent  93. 

2.  l^ere  is  no  difierence  in  the  case  of  ba- 
ron and  feme  and  any  other  two  persons,  where 
one  of  them  is  found  guilty  in  trespass.  Hare 
V.  WhiU,  12  Mod.  19. 

3.  After  verdict  against  baron  and  fbme,  in 
an  action  by  baron  and  feme,  one  died ;  judg- 
ment was  staid.  Coteley  and  Y^e  v.  Poidton 
and  Wt/e,  Hob.  139.  Prac  Ca.  K.  B.  6. 

4.  After  a  verdict  against  the  ba- 
[  *217  ]  ron  and*  feme,  the  feme  cannot  pray 
to  be  MoeivwL  lieU  f^  ttfOw,  Hob. 
177. 


5.  Where  an  action  ii  bfoo^it  agaiiuit 
baron  and  feme,  ibr  a  wrong  doneby 

bothbe 


the  judgment  is,  that  Docn  oe  m 

Woodand  Wife  v.  Dr.  SuteUffet  I  B«kt  151^ 

6.  Judgment  for  alanderous  words  by  m 
fbme  covert,  shall  be,  that  both  hm  ameread. 
Skaifeo  v.  Neleon,  Mo.  869. 

7.  Upon  recovery  for  debt  againet  tiie  wiiv 
dum  eotafuit^  the  judgment  ought  to  be,  tiaat 
the  husband  and  wife  be  both  taken.  Bmrdoi^ 
v.  Perry^  Ma  704. 

(h)  Execution. 

1.  Married  women  taken  in  exaeotioii  are 
not  to  be  discharged  without  appearanoe  <rr 
collusion.  Uneh  v.  Dudden^U  Stea.  1167.  JdL 
1237. 

3.  But  she  cannot  be  charged  in  exeeation 
jointly  with  her  husband  for  a  debt  diirin|r 
coverture.  Lady  Chatoorth*9  case,  1  Ley.  51. 
1  Keb.  194.  pL  180. 

3.  Upon  a  judgment  against  huaband  and 
wife  for  a  battery  by  the  wife,  the  eafiaa  ahaH 
be  against  the  husband  only.  Anon.  Cro. 
Car.  513. 

4  The  recovery  upon  a  setrv  faeina  is 
against  both,  and  is  therefore  joint  agunsl 
both.    06rtaiiv.il8m,3Mod.l83. 

5.  Upon  the  outlawry  of  the  husband,  th» 
practice  is  to  seize  all  ue  debts  owing  to  tho 
wife.    MUes  V.  mUtoms,  10  Mod.  345. 

6.  If  both  are  taken  in  execution,  and  th» 
husband  escapes,  the  escape  of  the  huaband 
is  the  escape  of  the  wife,  and  she  shall  be  dis- 
charged.   Jackson  v.  Oahriet^  1  Vent  51. 

7.  If  a  woman  give  a  warrant  of  attorney^ 
and  marry,  the  ju^^ent  may  be  entered  op 
against  boUu    Anon.  1  Show.  91. 

XV.  Wnm  THE  win  is  caooNALLT  Boroif- 

SDLK. 

1.  She  cannot  commit  larceny  or  felony 
jointly  with  her  husband ;  contra,  of  murder. 
Anon.  J.  Kely.  31. 

2.  She  may  be  taken  on  a  joint  indictment 
for  perjury.    1  Keb.  585.  pi.  50. 

3.  A  feme  covert  may  be  convicted  on  the 
statute  9  Gea  2.  c.  33.  for  selling  gin,  without 
making  her  husband  a  party.  Eex  y.  CroftOt 
7  Mod.  397.    3Stra.ll30. 

4.  If  a  wife  poison  her  husband's  oowa,  and 
the  husband  indicts  her,  she  may  be  admitted 
to  defend  in  forma  pauperit.  Anon.  €  Mod.  88L 

5.  Where  they  are  convicted  of  a  misde- 
meanor, and,  previously  to  judgment,  the  hus- 
band absconds,  the  giving  judgment  against 
the  wife  ahall  not,  on  that  account,  be  delay- 
ed.   Rex  V.  Thomas,  C.T.  Hardw.  37& 

6.  A  married  woman  may  be  committed  to 
the  house  of  correction  for  not  performing  an 
order  of  maintenance  of  a  bastard  child  had 
before  marriage.    Rex  y.  7by2or,  7  Mod.  399. 

7.  A  husband  may  pray  surety  of  the  peace 
against  his  wiA.    iSlifi*s  case,  3  Stnu  1907. 

BARONY. 
The  chief  seat  or  capital  nianBMm*hoii8e  of 
a  particular  ftmily,  althoiigfa  it  has  ' 
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their  pfwwMiijn  beyond  the  time  of  legal  me- 
mory,  U  not  oanveited  into  captt  baronuB^  bj 
the  poaeenor  being  created  a  lord.  Gerard  r. 
Oemrd^  5  Mod.  65. 

BARRATRY. 

L  Of  toe  haturk  of  the  ofrnce  in  gknk. 
KAL,  p.  217. 

n.  Bow  THB  INDICTMXNT  FOE  FT  AND  JITDO- 
MKNT  THEKSON  SHOULD  SB,  p.  218. 


L  Or  Tin  NATiniK  or  the  ofpencs  in  general. 

1.  A  oommon  barretor,  is  a  common  mover, 

or  stirrer  np,  or  maintainer,  of  auitR,  quarrels, 

or  parties,  either  in  coarts,  or  in  the  country ; 

in  coorts,  as  well  of  record,  as  in  the  county, 

Inmdred,  and  other  inferior  courts :  and  in  the 

onintry,  in  three  manners ;  1st,  in  disturbance 

of  the  peace;  2d]y,  in  taking  or  detaining  of 

the  possession  of  bouses,  landii,  or 

[*218J  'goods,  &c  which  are  in  question 

or  controversy,  not  only  by  force, 

hut  abo  by  subtilty  and  deceit ;  Sdly,  by  false 

invoitioD  and  sowing  of  calumny,  rumours, 

■Bd  reports,  whereby    discord  and   disquiet 

•riw  b^ween  neighbours.     Cote  of  Bar  retry, 

oCot.  36  b. 

2.  Barretry  is  an  ofienee  of  a  mixt  nature, 
of  which  instices  of  the  peace  cannot  hold  pica 
by  virtue  of  their  commission  of  the  peace,  but 
by  their  own  powers.     Anon.  2  Ro.  151. 

3.  Justices  of  the  peace  may  inquire  of  and 
hear  this  offenoe  without  a  commission  of  oyer 
and  terminer.  2  Saund.  308. 

4.  The  offimce  ia  at  common  law,  though 
*J-  Edw.  3.  direeis  the  punishment  2  Saund. 

5.  If  ene  design  to  oppress,  under  colour  of 
'•^^'cring  his  own  right,  it  is  barretry.  Rex 
»• ^.3  Mod.  97. 

&  Money  cannot  be  expended  to  promote 
w»d  stir  up  suits.  lb. 

••  Afeaie  covert  cannot  be  indicted  as  a 
«ottTO»  barretor.   ^ium.2Ro.39. 

S-  h  is  not  barretry  to  arrest  a  man  without 

tttnse.    jlfxv. ,3  Mod.  97. 

.^^y  money  be  laid  out  to  recover  the  just 
"fW  of  a  poor  man,  it  is  not  barretry.  lb. 

10.  A  nan  may  be  a  barretor  though  he  is  a 
««MeUor  at  law.  3  Mod.  98. 

ll«  The  party  must  be  a  common  barretor 
Mt  in  one  or  two,  but  in  many  causes.  Ca»e 
^^«try.8Co.37.b. 

ILHOW  TBIIRDICTlfENT  FOR  rT  AND  JUDGMENT 
THEREON  SHOULD  BE. 

1*  The  indictment  must  charge  the  defend- 
^with  being  a  common  barretor.   2  Saund 

*J"  «a  indictment  for  barretry,  there  ought 
~  i^  1  certain  place  named ;  but  it  is  suffi- 
^ent,  if  the  latter  sentence  is  connected  to  a 
Winer  one  (stating  the  place)  by  the  word 

«d.'»  Rex  V.  WeU'a,  1  Ra  295.  Lat  299. 
'^m.  450.  2  Saund.  308. 

3.  It  may  be  general,  without  showing  any 
"^  8  Saond.  308  a. 
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4.  And  evidence  may  be  given  of  fkcti  not 
specified.    Itewn  v.  itfoorv,  1  Ld.  Raym.  490. 

5.  An  indictment  against  one,  quod  egt  com* 
muni$  tnctnorvm  euorum  oppreeaor,  is  not  suf- 
ficient ;  there  must  be  the  word  bareetaior,  or 
barretor.  Rex  v.  Hardwkke,  1  Sid.  282.  1 
Lev.  289. 

6.  If  the  indictment  conclude,  eonira  far* 
mam  ttatuti,  it  is  good,  though  the  stat  34 
Edw.  3.  did  not  create  the  offence,  but  only 
directed  the  punishment  BurUm*»  case,  Cro. 
El.  148. 

7.  Or,  if  it  be  against  the  form  of  divers 
statutes.    Chapman*8  case,  Cro  Car.  340. 

8.  The  indictment  is  sufficient,  though  it  do 
not  state  in  what  instances  he  is  a  barretor. 
Palfrey^B  case,  Cro.  Jac  527.  1  Ld.  Raym. 
490. 

9.  But  if  the  terms  commtints  deeeftor^  or 
perturhatOTy  or  (^pressor ^  are  used,  the  particu- 
lar instances  must  be  shown.  Reg.  v.  Hannon, 
6  Mod.  311. 

10.  On  an  indictment  for  barretry,  the  de- 
fendant must  have  a  note  of  the  particulars, 
that  he  may  know  to  what  to  answer.  Rex  v. 
Grove,  5  Mod.  18.  2  Saund.  308  a. 

11.  It  seems  that  a  Judgment  that  the  de- 
fendant be  fined,  and  be  ef  good  behaviour,  is 
bad  for  not  stating  a  certain  time.  Rex  v.  Ray. 
ner,  1  Sid.  214. 

12.  If  judgment  on  an  indictment  for  bar- 
retry  be  reversed  on  error,  a  stranger  to  the 
record  cannot  have  a  writ  of  restitution,  with 
out  a  scire  faeiao.  King  v.  Lever,  1  Show.  261. 

BARRISTER. 

1.  A  barrister  is  an  esquire  bv  his  office  or 
profession.    Rex  v.  Brough,  1  Wils.  244. 

2.  If  a  barrister,  (who  has  been  speaker  of 
the  House  of  Commons,)  bo  made  a  seijeant, 
he  takes  precedence  of  all  other  serjeants, 
though  his  seniors.  Case  of  Precedence,  Cro. 
Jac.  2. 

3.  A  king*s  counsel  cannot  plead  against 
the  crown.    Smith  v.  Wheeler,  1  Mod.  38. 

4.  A  barrister  who  accepts  a  retainer  with 
fee,  is  bound  to  give  his  counsel,  but  not  to 
sign  every  pleading  which  may  be  brought  to 
him  by  his  client  Wngay  v.  Hammond,  Cro. 
Jac.  482. 

*  5.  A  barrister  may  be  punished  in  a  sum- 
mary way  for  mal-practice  in  the 
♦course  of  his  profession.    Anon.  6  [  •219  ] 
Mod.  137. 

6.  If  an  attorney  be  made  a  barrister,  yet 
that  will  not  discharge  him  from  being  punish- 
ed for  mal'practice  as  an  attorney.    Id. 

7.  A  barrister,  when  plaintiff,  may  lav  his 
venue  in  Middlesex,  and  the  court  will  not 
change  it  on  the  usual  affidavits.  WingfieUTe 
case,  1  Mod.  64.  Burroughs  v.  Willis,  2  Stra. 
822.  2  Ld.  Raym.  1556.  1  Barnard.  114. 
Fitzgib.  40.    Bacon  v.  Ramsay,  Sty.  460. 

8.  And  this,  notwithstanding  he  has  retired 
from  practice.  Row  v.  Russell,  2  Show.  242. 

9.  If  he  be  a  defendant,  and  attending  tha 
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odurtihe  may  have  the  venne  changed  to  Mid- 
dlesex from  any  other  county.  Seaman  ▼. 
lAng,  3  Salk.  60a 

10.  Bot  if  aued  jointly  with  another,  or  in 
outer  dnitf  he  hae  no  such  privilege.  TVien- 
9end  ▼. ,  8  Mod.  316. 

11.  A  trial  at  bar  is  generally  allowed  to  any 

Sentleman  at  the  bar  or  officer  of  the  court. 
ir  S.  AMrey't  case,  2  Salk.  651.    6  Mod. 
123.  S.  C. 

13.  A  barrister  may  jnstify  in  an  action  of 
slander,  that  the  defamatory  words  were  spo. 
ken  by  him  in  the  legal  and  necessary  exer- 
cise  of  hb  profession.  Brooi;  ▼.  Sir  Henry 
Mralegvt,  Cro.  Jac.  90.  See  also  Hodgson  t. 
SearUU,  1  B.  dc  A.  232. 
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I.  WbO  »  A  BASTARO,  p.  219< 
II.  WbO  is  NOT,  p^  219. 

III.  How     BASTAKDT     SHOULD 

p.  330. 

IV.  How  TBIKD,  p.  230. 

V.  Wboi  a  bastard  can 

OB  NOT,  p.  330. 
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p.  330. 

VIL  Of  THB   FBOCBDINGfl 

or  THB  PBACX  BESPKTINa   BA8TABD8, 
AND  HOW  THE  OBDXEB,  dLC  WROOUi  BB, 

p.  220. 

Vin.  Or  THB  APPBAL  AOAINST  THE  JU8TI0B*S 
OBDBR,  p.  233. 
IX.  PROCEBDINQS  ON  THB  BOND^  p.  223. 

X.  Effect  of  the  death  of  a  bastard 
CHILD,  p.  233. 

I.  Who  n  a  bastard. 

1.  A  child  begotten  afler  a  divorce  a  men$a 
et  tkoro  only,  shall  be  taken  to  be  a  bastard. 
St.  Qtorgfs  V.  SL  Margaret's,  1  Salk.  123. 

3.  So,  if  the  husband  be  beyond  sea  during 
the  whole  time  of  her  going  with  child,  it  is  a 
bastard.  Reg,  v.  Murrey,  1  Salk.  122.  634. 
Rex  V.  AUerton,  4  Ld.  Raym.  395.    Carth  469. 

3.  The  child  of  a  married  woman  may  be  a 
bastard,  although  her  husband  be  within  the 
four  seas.    Rex  v.  Rook,  Say.  62. 

4.  Pfoofofnon.acoessmAybegivexL  Reg, 
T.  Murrey,  1  Salk.  122  n. 

5.  Where  it  is  found  the  husband  had  no 
access,  there  is  no  presumption  of  legitimacy. 
SL  Andrew's  and  Sir.  Bride's  case,  1  Stra.  51. 

6.  Though  the  husband  is  in  Blngland,  yet, 
if  do  access  can  be  proved,  the  issue  are 
bastards.  PendreU  v.  PendreU,  2  Slra.  925. 
Andr.  9. 

7.  Children  bom  nine  months  afler  a  di- 
vorce a  mensa  et  thoro,  are  bastards,  unless  the 
hu8band*s  access  be  proved.  SL  George's  v. 
St.  Margaret's,  11  Mod.  106. 

&  Ifnoacoessofthehu8band*s  be  adjudged, 
the  issue  are  bastards.    Rex  v.  Inhabitants  of 
BsdaU  in  Yorkshire,  2  Stra.  1076. 
II.  Who  is  not. 

1.  A  child  bom  forty  weekB  and  ten  days 


after  the  hosband'B  ifettlh,  was  held  lentuntte 
upon  the  evidence.  Ai^ap  v.  Stacy^  Pakn.  9. 
Cro.  Jac.  541. 

2.  Husband  and  wife  are  divorced  emu 
frigiditatis ;  they  severally  marry  again,  and 
severally  have  issue;  the  issues  are  legitiffiat& 
Morris  v.  Wehber,  Mo.  227. 

3.  A  man  divorced  (by  reason  of  perpetual 
impotency  in  himself)  marries  again,  the  isne 
of  the  second  marriage  is  legitimate.  Bunft 
case,  5  Co.  98  b. 

4  A  child  begotten  after  a  wdnntary  sepa- 
ration will  be  considered  legitimate, 
unless  it  is  found  that  the liusband  [  *2aO  ] 
had  *no  access.    SL  George's  v.  SL 
Margaret's,  1  Salk.  123. 

6.  And  this  muat  be  expressly  found ;  odier- 
wise,  an  order  made  ag^ainst  the  putative  ftp 
the^  will  be  bad.     Rex  ▼.  Browne,  2  Stra.  8Ii. 

6.  If  the  husband  were  here  at  all  dmmg 
the  time  of  her  going  with  child,  access  m 
be  presumed.  Reg.  v.  Murrey,  1  Salk.  122. 
Ca.  T.  Hardw.  79.  379.  4  T.  ^  356. 

III.  How  BASTAEDT  SBOaLD  WE  TSXfrWD. 

1.  Evidence  may  be  admitted  to  bsstardiie 
a  man  after  his  death.  Pride  v.  Sari  rfBetk, 
Holt,  287.    3  Lev.  410. 

2.  The  rale  that  none  shall  be  bsstardiad 
afler  his  death,  holds  only  in  case  of  btttud 
eigne  and  muUer  mtiane.  Boson  7. Moon,! 
Salk.  17. 120.    2  Lev.  410. 

3.  But  the  spiritual  court  cannot  annul  a 
marriage,  or  bastardize  issue,  after  thepii^'i 
death,    ttrrts  v.  .»tcil«,  2  Salk.  548. 

4.  Where  access  is  presumed,  yet  evidence 
may  be  given  of  the  impossibilitv  of  batting 
children.    Lomax  v.  HoUnden,  2  Stra.  940. 

5.  A  married  woman  may  be  admitied  to 
prove,  that  a  child,  (born  of  her  bod/,)  wtf 
begotten  by  a  man  not  her  husband,  bat  ibe 
cannot,  to  prove  that  her  husband  had  no  tc* 
cess  to  her.    Rex  v.  Rook,  Say.  63. 

6.  She  is  competent  to  prove  affirmatirely 
that  the  husband  had  access.  PendreU  r, 
PendreU,  2  Stra.  925.  Bull.  N.  P.  287.  StafU- 
ton  V.  Steptosn,  Ca.  T.  Hard  w.  277. 3  Stra.  940. 

IV.  HOWTHIEO. 

Whether  bastard  or  not  is  to  be  tried  by  tw 
country.    Simomfs  case,  3  Leon.  11* 

V.  WHBf  A  BASTABD  can  TAW  AN  18TA«« 

NOT. 

1.  Under  a  devise  of  all  a  maa*s  goodf  to 
his  children,  a  bastard  wiU  take  a  porluD. 
Anon.  Mo.  10.  pL  39. 

2.  Sons  of  baron  and  feme,  divorced  f«r  pre- 
contract, cannot  inherit  CalUngwood  v.  r«*» 
1  Keb.  268.  pi.  54.  .   ^ 

3.  A  remainder  to  the  son  of  J.  ^^'  C? 
to  a  puUtive  son.  Thin  v.  Thin,  1  Keb.  w^ 
pL  7.  BlodweU  v.  Edwards,  Cro.  EUi.  509. 

4.  If  a  bastard,  bora  before  nisrTiagt,eBt^ 
and  has  issue,  Ac.  the  collateral  heir,  ■«»  »P 
lord  by  escheat,  arc  bound  by  it;  «>•""*  "^^ 
of  the  father  of  the  bastard  eigne  ^^^^ 
puisne  be  endowed,  the  issue  of  the  p"*^ 
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•hall  hsve  the  le^nun.    LuMmd^B  cMe,  8 
Ox  101b. 

VI.  Or  TBE  fEmjooorr  of  a  baotaks. 

1.  A  buCsrd  child  is  gcnenlly  letded  whero 
it  is  born.  Bex  ▼.  Wame^  1  Stra.  644.  file. 
ASeAofat  r.  JCitttiwtim,  9  8alk. 485.  Aii<m.3 
8a]k.482L  SL  OOe^  y.  EtenUy  BlaekwaUr, 
6  Mod.  170. 

SL  CJoIbm  the  motlier  wMthere  detivered  by 
fraud.  Uniere  t.  CJUU,  3  Salk.  66.  Comb. 
286.360. 

3.  So,  if  born  in  B,  pendinff  an  iUega]  order 
fer  renxifing  the  mother  thither,  it  is  no  set- 
tfement  there.  IFoocTt  case,  i  Salk.  121. 474 
532. 

4.  The  beatard  of  a  oerttfieate  peraon  is 
MUM  where  bom.  Pmiah  of  LudHnek  v. 
BUtt*,  3  gtra.  1168. 

5.  If  s  woman  with  child  of  a  bastard  is  re- 
Boiedfiad  privately  returns  and  is  delivered, 
theBettfenient  of  the  bastard  is  where  she  was 
«nt  PtrukafLandimaboer. ParigkofMudk 
BiT€k,\8tnL47& 

6.  TIk  justice's  order  ibr  maintenanoe  does 

Bot  determine  the  bastards  setUement  Parith 

^  Badamriik  T.  Dwit^,  1  Salk.  133. 

VIL  Of  thk  FaocsBDuiGB  bkforx  jvbticks  of 

THE  nxcK  uxsrmcriNQ  BACTAans;  and 

bow  tsb  oasEaa,  Sec  bbould  bb. 

1.  Formerlv  it  was  held,  that  the  sessions 
eoold  Bot  mahe  an  ori^nal  order  in  the  case, 
«  a  baitod  ehOd;  bot  by  the  statute  3  Car. 
^•J^  ^  •>  IS.  it  wu  enacted  **  that  justices  of 
^  P^*^  io  their  several  sessions,  may  do  and 
«Rcote  that  part  of  the  18  Elix.  e.  &  which  re. 
tttei  to  bartards.**  Slater'9  ease,  Cro.  Car. 
471.  A«T.fi^ttsttnie,3  8how.  133.4Lib.n. 
J.  Jltt  t.  CUgg,  8  Mod.  4.  1  Stra.  475. 
"  C. 

2>  Ib  ease  of  bastards,  complaint  is  not 

-  necessary  to  the  ifiviiijp  justices  of 

[*22l  ]  ^tfae  peace  jurisdiction,  as  it  is  in  the 

case  of  the  poor.    Anon,  10  Mod.  85. 

«•  ner  it  the  parish  confined  to  any  time 
wcMBpiiint    Ae^.T.ilfUet,  lOMod.371. 

'^"'  «o  order  of  bastardy,  made  at  the 
''*"0Ui  a  tummonB  is  presumed.  Sex  ^.CUg* 

^- The  order  is  good,  if  it  be  sUted  to  be 
«t  the  general  sessions  of  the  peace,  without 
*g°g  ^oarteriy.     Boy  t.  Porkaooo,  i  Sid. 

^  ^  order  to  pay  such  a  sum  ibr  the 
"wnteatace  of  a  bastard  chUd,  ••  until  the  re- 
f!>^.^^tlier  shaU  be  discharced  by  the  pa- 
™.  ttgood.    JTtiy  V.  jBbe,  2  Show,  258. 

'•  Mtmer  may  be  ordered  to  be  paid  to  the 
^[^neen^  ibr  maintenance  of  a  bastard  child, 
j^^- Wetfon,  I  Salk.  122.    2  Ld.  Raym. 

^  The  justices  may  order  payment  of  a 
7!?,)**rw«  for  that  purpose.  Bee.y.Odam, 
Iffl  M8^  124.  8  Mod.  4.  Say.  310.  2  Show. 

"•  An  order  of  sessions,  requiring  the  puta- 
^^  ntber  of  a  bastard  to  give  security  ibr 


perferming  an  order  of  two  juBtioes,  is  not 
good.    iZes  V.  Fox,  Say.  310. 

10.  The  security  given  br  the  reputed 
father  ought  to  be  in  the  disjunctive,  **io 
perform  the  order,  or  to  ^pear  at  the  next 
quarter  sessions,  to  abide  by  such  order  as 
shall  there  be  made.'*  King  v.  £ee,  2  Show. 
258. 

11.  An  order  of  jusUcea  fi>r  the  mainte- 
nance of  a  bastard,  need  not  aet  forth,  that  it 
is  likely  to  become  chargeable  to  the  parish ; 
ibr  nobody  being  bound  to  provide  for  bastard 
children,  the  law  presumes  they  will  become 
chargeable.    AnotL  10  Mod.  84. 

12.  The  >ez  of  the  bastard  must  be  specified 
in  an  order.    Bex  v.  England,  1  Stra.  503. 

13.  An  order  for  keeping  a  bastard  child 
till  he  shall  be  no  longer  oMrgeable,  is  good. 
Bex  V.  Joknoon,  Comb.  69. 

14.  An  order  for  the  reputed  fiither  to  pay 
so  much  tNT  week  ibr  the  maintenance  of  a 
bastard  till  it  be  eight  yeara  dd,  is  good. 
Aium.  2  Stra.  788.    10  Mod.  85. 

15.  Adjudication  of  a  bastard  by  justices  is 
void,  when  the  child  is  bom  in  wedlock. 
OroenoeU  v.  Barrett,  1  Ld.  Raym.  471. 

16.  Two  justices  cannot  acquit  a  man 
charged  with  a  bastard.  Rex  v.  Jenkino,  2 
Stra.  1050. 

17.  That  the  husband  was  absent  six  ^aars, 
and  defendant  had  knowledge  of  the  wife,  is 
no  ground  for  an  order  of  bastardy.  £tng  v. 
Joneo,  2  Stra.  811. 

18.  An  order  to  pay  so  much  per  week,  till 
the  child  he  fourteen  years  old,  is  ilL  Bex  v. 
Barebaker,  1  Salk.  121.  47a 

19.  After  defondant  is  discharged  at  ses- 
sions, a  new  order  of  bastardy  cannot  be  made. 
Bex  V.  Tenant,  2  Stra.  716. 

20.  Order  for  maintenance  was  quashed,  be* 
cause  the  words  of  adjudication  were  in  the 
singular  number  instead  of  the  pluraL  Jtcsv. 
Westell,  1  Salk.  122. 

21.  The  reputed  fother  must  be  present  on 
a  motion  to  quash  an  order  of  filiation.  Beg.  v. 
Weot,  6  Mod.  180.  lies  v.  IKotlAeiet,  3  &^ 
475.  Hooker  Y.  Pierce,  Comb.  41& 

22.  An  order  of  bastardy,  (removed  by  eer- 
tiorari,)  was  quashed,  for  not  settingibrth  that 
the  party  was  duly  summoned;  (t.  e.  the  sum* 
Dions  did  not  show  ibr  what  cause  he  was  to 
appear.)  Bex  v.  CUgg,  8  Mod.  3, 4. 

23.  An  order  of  maintenance  is  good,  al- 
though it  do  not  state  that  the  two  justices  by 
whom  it  was  made,  were  the  two  next  justicea* 
Jbc.  according  to  the  words  of  18  EUiz.  c.  3.  s. 
2.  King  V.  Eve,  2  Show.  258. 

24.  An  order  of  iiliation,  made  on  the  exam- 
ination of  one  justice,  is  bad,  although  two 
justices  make  the  adjudication;  for  the  exami* 
nation  is  a  judicial  act,  and  both  must  be  pr^ 
sent  Bex  v.  Weot,  6  Mod.  180. 

25.  An  order  of  bastardy,  under  the  hands 
of  more  than  two  justices,  is  good,  if  one  of 
them  be  of  the  quorum.  HaHoiFi  case,  2  Salk. 
477. 
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26.  An  order  ior  keeping  a  bastard  child, 
need  not  mention  that  one  of  the  juaticea  is  of 
the  qaorum.    Anon,  Comb.  63. 

27.  There  must  be  a  quorum  in  an  order  of 
bastardy  by  borough  justices.  Rex  ▼.  Hettop, 

2  Stra.  974.    2  Barnard.  413.    Sess.  Ca.  250. 
28r  An  order  of  justices,  to  pay  so  much  a 

week  for  the  maintenance  of  a  bastard  child, 
"  until  further  order  be  made,'*  is  good.  King 

V.  Thomas,  2  Show.  130. 
[  •2X2  ]      *29.  So  also,  an  order  to  pav  7s. 

per  week,  till  the  child  be  able  to 
labour,  3  Keb.  24.  pi.  36. 

30.  An  order,  that  the  father  of  a  bastard 
child  allow  2s.  per  week  for  seven  years,  and 
that  the  mother  shall  keep  it,  is  good.  Shorter 
and  />amson.  Comb.  232. 

31.  A  bastard  may,  by  overseers,  be  put 
apprentice  to  any  inhabitant  1  Keb.  420.  pi. 
13a 

32.  But  justices  cannot  order  a  sum  in 
gross  for  putting  forth  a  bastard  to  be  appren- 
tice. Broion's  case,  Comb.  448.  RexY.Adama, 
11  Mod.  294. 

33.  A  bastard  is  to  be  intended  to  be  born 
where  the  order  states  him  to  be  baptized. 
Rex  V.  Moratfia,  2  Stra.  1166. 

34.  An  order  upon  a  reputed  father  to  pay 
so  much  until  the  child  is  ten  years  old,  and 
then  so  much  as  an  apprentice  fee,  is  bad. 
Rex  V.  Alkena,  11  Mod.  172. 

35.  An  express  adjudication,  tliat  the  bas- 
tard was  born  in  the  parish  for  the  relief  of 
which  the  order  is  made,  is  not  necessary  in 
an  order  of  bastardy.  Rex  v.  Rook,  Say.  61. 
310. 

36.  By  18  EL  c.  3.,  sessions  must  proceed 
OD  the  reputed  father's  recognizance ;  but  by 

3  Car.  1.  c  4,  they  may  commit  him,  <Se.c 
Rex  T.  WeHon,  I  Salk.  122. 

37.  An  order  on  the  reputed  father  to  pay 
the  child  so  much,  and  the  mother  so  much  a 
week  for  ten  years,  is  bad.  Rex  v.  CoUins,  11 
Mod.  178. 

38.  An  order  to  pay  so  much  disbursed  for 
a  bastard  child,  and  other  necessary  charges, 
is  bad.    Rex  v.  Adams,  11  Mod.  294. 

39.  The  order  will  be  quashed  if  made  on 
an  affidavit  without  examinatioQ.  Rex  v. 
Colbert,  Comb.  103. 

40.  An  order  for  the  maintenance  of  a  bas- 
tard child,  born  of  a  married  woman,  must 
show  that  her  husband  had  no  access.  Ali- 
son V.  Spence,  5  Mod.  419.  1  Ld.  Qaym. 
396. 

41.  Order  for  maintaining  bastard  children 
was  quaslied,  for  not  ordering  money  to  be 
paid  at  2d,  per  day.  Reg,  v.  Perkasse,  1  Sid. 
336.  Sed  qu. 

42.  An  order  of  maintenance  to  pay  so 
much  a  week,  till  the  child  is  twelve  years 
old,  is  bad.    Rex  v.  Burrell,  1  Mod.  21. 

43.  If  an  order  to  keep  a  bastard  child  is 
discharged  upon  the  merits  upon  an  appeal, 
the  defendant  is  thereby  discharged  and  can- 
^'^  ^  questioned  again.     Rex  v.  Tenant,  2  | 


Ld.  Raym.  1423.  2  Str.  716.  1  Seas.  08.373. 
pi.  213.  S.  C. 

44.  An  order  of  bastardy  may  be  quaibed 
in  part,  and  confirmed  in  part.  King  v.  jEm, 
2  Show.  258. 

45.  An  order  to  pay  2s.  Sd.  per  week  held 
ill,  because  it  was  not  said  how  long.  3  Keb. 
3d3.  pi.  67. 

46.  If  the  pariah  of  A  procure  a  female  pt- 
rishioner  to  be  delivered  of  a  bastard  child  in 
the  parish  of  B,  an  order  of  removal  moat 
state,  that  she  waa  a  parishioner  of  the  parish 
of  A  at  the  time  she  was  delivered.  Rex  r. 
Les%,5Mod.  204. 

47.  Both  parents  are  equally  chargeable.  2 
Keb.  349.  pi.  35. 

48.  But  an  order  on  a  married  womao, 
must  show  that  the  husband  is  dead,  ffeifis. 
ry  V.  Costhan,  6  Mod.  213. 

49.  The  weekly  payments  may  be  ordered 
payable  on  a  day  before  the  week  is  up.  R^- 
V.  Weston,  2  Ld.  Raym.  1198. 

50.  A  reputed  father  may  be  bound  over, 
although  the  order  of  bastardy  be  quashed. 
Rex  V.  West,  11  Mod.  59. 

51.  The  parish,  in  which  the  bastard  child 
was  born,  must  appear  by  the  adjndicatiocis 
of  the  justices,  and  not  by  the  oompiainuit 
ofaly.  Parish  t^  Berry  v.  Arundel,  2  U 
Raym.  1303.    2  Salk.  479. 

52.  An  order  of  baaUrdy  must  be  on  con- 
plaint  of  overseers.  Rex  v.  Adams,  11  Mod. 
294. 

53.  Bastards  are  to  reaidc  with  their  mo- 
thers ail  seven  years  old,  but  the  parish  where 
they  are  settled  is  liable  to  an  order  for  their 
maintenance.  1  Salk.  121. 478  n.  See  1  Bom. 
J.  p.  331. 

54.  The  justices  cannot  order  the  ftther  to 
give  security  for  payment,  until  he  hss  dif- 
obeyed  their  order  in  point  of  P^f®^/" 
Queen  V.  CAaJey,  2  Ld.  Raym.  85a    3  Salk. 

66. 

55.  The  jusUces  (by  13  and  14  Car.2.c 
12,)  majr  empower  the  overseers  to  aeue  » 
much  of  the  goods  of  the  reputed  father  of  a 
bastard,  as  the  justices  shall  think  6t,&c; 
but  they  cannot  authorize  them  to  seue  i* 
much  as  the  overseers  shall  think  fit  R^'  ^' 
Chaffey,  2  Ld.  Raym.  85a  ^  , 

♦56.  The  sessions  cannot  commit  [  •»»  ) 

for  non-payment  in  disobedience  to  ^^j 

an  order  confirmed  there,  but  must  P'*'^ 

upon  the  security  taken  by  the  two  JJ^^ 

Reg,y,  West,  2  Ld.  Raym.  1157.  11  Mod. 53. 

S.  C. 
57.  An  order  of  filiation,  (while  unreverse^ 

is  conclusive  evidence  that  the  P®'*5l_,*'S| 
is  the  reputed  fiither.  Anon.  6  Mod.  i^* 
Rex  V.  Inhabitants  of  Rislip,  1  Ld.  Raym-  »* 
S.  P. 

Vlli.  Of  Till  APPEAL  AOUNST  Tfl»  J^J'^' 

ORDKa.  _i_- 

1.  Where  two  justices  have  made  an  oroj^, 
the  sessions  have  no  jurisdiction  but  upon  r* 
peal.    Rex  v.  England,  1  Stra.  503. 
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%  Appeal  fraon  an  order  of  baitardy  lies  not 
from  the  oorpontioa  to  the  county  lenions. 
Reg,  ▼.  KmA,  GUb.  Rep.  296. 

S.  An  ftppeal  against  an  order  of  bastardy 
most  be  to  the  next  sessions  after  notice.  Rex 
T.  BttrreU,  1  Mod.  90.  Comb.  446.  Rex  v. 
Adtau,  11  Mod.  294. 

4.  But  it  ought  to  appear  in  the  order  upon 
the  appeal,  that  the  party  had  no  notice  of  the 
inteireninf  seasiona.  6rowne^8  case.  Comb. 
44a 

5.  It  has  been  held,  that  it  must  appear  to 
be  to  the  next  general  sessions,  and  not  to  the 
next  quarter  sessions.  Rex  v.  Shaw^  2  Salk. 
483.  Garth.  397.  But  the  contrary  has  been 
since  mled.  2  Salk.  482.  n.  (a\  3  T.  R. 
496. 

6.  Part  of  an  order  may  be  reversed ;  and 
the  residue  confirmed.  Maine's  case.  Comb. 
264.286,287. 

7.  The  pariah  cannot  appeal  against  an 
order  of  bastardy,  though  the  defendant  may. 
ficz  T.  Jenkint^  2  Stra.  1050. 

IX.  PaOCKXDINGS  ON  THE  BOND. 

1'  If  a  bond  to  identify  be  given,  and  the 
chligor  become  bankrupt,  the  parish  cannot 
prove  the  penalty  under  the  commission  and 
receive  a  sum  certain.    2  Saund.  84  a.  n.  [6]. 

2.  The  action  on  the  security  must  be 
hffoogbt  in  the  name  of  the  overseers  for  the 
time  being.    2  Saund.  84  a.  n.  [6]. 

3.  A  plea  to  a  bastardy  bond  averred,  that 
the  defendant  would  have  nourished  the  child 
at  }u»  own  costs  and  charges,  and  offered  to 
do  so,  bat  the  overseers  reftued ;  held  bad,  ibr 
Dot  showing  the  child  was  in  the  custody  of 
tbe  overseers.    2  Saund.  84  n.  [a]. 

4  The  certificate  is  no  bar  to  an  action  on 
tbe  bond  for  expenses  after  the  bankruptcy.  2 
Saand.84a.n.  [6]. 

X.  £prtCT  07  THE  DEATH  Or  A  BASTARD  CHILD. 

,  !•  The  reputed  father  of  a  bastard  child  is 
^'■charged  from  the  orders  respecting  it,  on  its 
<jnth  or  attainment  of  twentyone.  King  v. 
^A«wt,  2  Show.  130. 

2.  If  a  eum  of  money  be  paid,  and  the  child 
die,  the  putative  father  may  recover  all  that 
"^  not  been  expended  as  money  had  and  re- 
<»red.    2Saund.84a.n.[6]. 

BENEFICE. 
[Set  pott,  titles  Chaplain  and  Instttution.] 

BILL. 

Bill  ids  the  commencement  or  an  action. 

(a)  OfthebUlof  MiddUeex,  p.  223. 

(b)  Of  other  bOU,  p.  224. 


(a)  Of  thebiUof  MiddUaex. 

!•  A  bill  of  Middlesex  may  be  considered  by 
1  plaintiff,  either  as  the  commencement  of  the 
actioo,  or  as  process  to  bring  the  defendant 
intoooort  Wood  v.  JVeioton,  1  Wils.  141.  2 
Svmd.  1  c.  n.  (1).  and  cases  there  cited.  1 
Tidd.  Pr.  8  ed.  144,  dec. 

2.  By  rule  of  K.  B.,  the  ac  etiam  part  can- 


not be  inserted  in  a  writ,  against  an  heir,  exe- 
cutor, or  administrator,  nor  in  axiy  case  where 
special  bail  is  not  required.  R.  M.  15  Car.  2. 
s.  2.  2  Saund.  52  a. 

3.  The  continuances  are  matter  of  form, 
and  may  be  entered  at  any  time.  2  Saund. 
Rep.  1  c.  d.  03  d.  See  ante^  p.  53,  andposf,  tit 
Continuance. 

4.  The  words,  **of  a  plea  of  trespass,** 
are  now  considered  mere  matter  *of 

form,  though  formerly  they  were  f  *224  ] 
held  to  be  material.  Caswall  v.  Maf 
tin,  2  Str.  1072.     Cox  v.  Jtfundy,  1  Bla.  Rep. 
46^:  cited  2  Saund.  Rep.  52  a. 

5.  If  the  bill  be  in  a  plea  of  debt,  instead  of 
trespass,  it  may  be  amended.  2  Saund.  52  a. 
2  T.  R.  513. 

6.  A  bill  of  Middlesex  is  good,  which  re- 
quires the  defendant  to  appear  before  us.  2 
Saund.  52  a.  n.  [6]. 

7  But  it  is  irregular,  if  it  omits  the  sum  for 
which  defendant  was  arrested,  or  states  that  it 
was  due  on  promise.    2  Saund.  52  a.  n.  [6]. 

8.  Or  where  it  omits  the  Christian  name  of 
the  defendant    1  Tidd.  Pr.  8  cd.  146. 

9.  If  it  be  pleaded  as  having  issued  in  vaca- 
tion, it  seems  it  would  be  bad ;  but  if  the  ob- 
jection be  at  all  available,  it  must  be  by  special 
demurrer.  Eetteick  v.  Cooke,  2  Ld.  Raym. 
1557.  1  Saund.  300  d.  300  d.  n.  [j],  and  cas. 
there  cited.  Luckett  v.  Plummer^,  2  Brod.  ic 
B.659. 

(h)  Of  other  Ulh, 

1.  The  bill  in  K.  B.  and  C.  B.  for  the  com* 
mencement  of  an  action,  is  considered  as  an 
original  writ  2  Saund.  1.  n.  (1).  Fo$ter  T. 
Bonner^  Cowp.  455. 

2.  It  may  be  filed  in  vacation  against  a  pri. 
soner.    2  Saund.  1.    See  poet,  tit  Prisonee. 

3.  A  bill  against  an  attorney  may  be  filed  in 
vacation.  2  Saund.  1  a.  n.  (1).  See  ante,  p. 
l40.pl.8.<SLc. 

4.  The  bill  is  the  same  thing  as  the  decla- 
ration.   2  Saund.  209  d, 

BILL  OF  EXCEPTIONS. 

1.  If  a  Judge,  at  a  trial,  erroneously  over- 
rule a  matter  offered  in  evidence,  the  regular 
way  is,  to  tender  a  bill  of  exceptions;  yet  it 
may  be  a  ground  for  a  new  trial.  Anon,  7 
Mod.  53. 

2.  A  bill  of  exceptions  lies  in  the  jcourt  of 
King*s  Bench.  Duchese  of  Grafton  v.  Holt, 
Skin.  356. 

3.  So  it  lies  in  K.  B.  on  a  trial  at  bar.  City 
of  London  v.  1%e  Unfree  Merchants,  2  Show. 
146.  3  Solk.  155.  Contra,  Rex  ▼.  Smith,  2 
Show.  288. 

4.  A  Judge  is  not  obliged  to  sign  a  bill  of 
exceptions,  unless  tendered  in  writing  at  the 
trial,  and  drawn  up  according  to  the  minutes. 
Pocklington  v.  Nation,  8  Mod.  221.  Wnghi 
V.  Sharpe,  U  Mod.  175. 

5.  A  bill  of  exceptions  is  not  allowed  in 
criminal  cases.  Rex  v.  Barkahead  and  othera^ 
J.Kely.l5.    1  Sid.  85.    T.  Raym.  486. 
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6.  It  does  not  lie  to  an  order  of  seatUmi. 
Tk9  King  T.  The  InkabitmiUB  of  PreoUm,  Ca. 
Temp.  lUrdw.  249.   2  Show.  147.  noli*. 

7.  Nor  any  Baminary  proceedingfs  respect- 
ing Kttlements.  a  C.  2  Stnu  1040.  2  Seas. 
Ca.  254.  pi.  17S.  S.  C.  Burr.  Sett  Ca.  77.  pL 
24. 

8.  If  a  bill  of  exception!  be  signed  bj  a 
Judge,  who  dies,  ocire  facias  lies  against  his 
executors  to  certify  it    9  Saund.  71  a, 

9.  There  is  no  need  of  a  9cire  facias  to  the 
Judges,  if  the  parties  acknowledge  it  Jenk. 
Cent  76. 


BILL  OF  EXCHANGE 

AND 

PROMISSORY  NOTE. 

I.  Op  the  natukc  op  a  bill  op  ixchanoi 
AND  raoMiasoar  Ron  ur  oxnbeal, 
p.  235. 
11.  Op  thc  form  op  a  bill  oa  notb,  p.  325. 

III.  Op  the  NBaOTIABIUTY  AND  ASSIGNiaNT 
OP  A  BILL  oa  NOTE,  p.  236. 

IV.  Op  thc  ACCErTANCC  OP  A  BILL  OP  BX- 
OHANGE,  p.  337. 

V.  Op  the  iNDoaaEMSNT  op  a  bill  oa  wns, 
p.  237.  I 

VI.  Op  the  payment,  and  when  days  op 

geace  are  allowed,  p.  838. 
VII.  When  intebjht  is  payable,  p.  328. 
VIII.  When  notice  op  non-aooeptance,  or 

NON-PAYMENT,  IS  NECESSARY,  p.  238. 

DL  Op  the  protest,  p.  239. 

X.   Ip  A  BILL  OR  NOTE  BE  LOST,  p.  229. 

XI.  When  a  bill  or  note  is  to  be  consi- 
dered AS  PAYMENT,  AND  WHEN  AND 
HOW  IT  MAY  BE  PLEADED,  p.  239. 
{  *235  ]       *XII.  LUBIUTY  OP  THE  ACCEPTOR 
OP  A  BILL  OP  EXCHANGE,  p.  330. 

XIIL  Liability  op  the  drawer  op  a  bill  or 
NOTE,  p.  330. 

XIV.  LlABIUTY  OP  THE   INDORSEE  NOT  BEING 
THE  DRAWER,  p.  330. 
XV.  Op  the  PROCEEDDfOS  AT  LAW  IN  AN  AC- 
TION ON  A  BILL  OR  NOTE; — 

[a)  Of  the  form  of  action^  p.  331. 

[b)  When  a  general  inddntaiuo  ao- 
aumpoit  lies,  p.  331. 

[c)  Thnefor  iiringing  t<,  p.  331. 

[d)  Partieo  to  the  action,  p.  331. 

[e)  Declaration,  p.  331. 

[f)  Plea,  p.  333. 
r)  Replication,  p.  333. 
I)  Etfidenee,  p.  233. 

[i )  Reference  to  the  i^feer  to  compute 

what  is  duei  p.  334. 
j)  Costs,  p.  334 
k)  Execution,  p.  334. 


I.  Op  the  nature  op  a  bill  op  exchange  and 

PROMISSORY  NOTE  IN  GENERAL. 

1.  A  bUl  of  exchange  (though  in  writing) 
is  no  more  than  a  simple  contract  Yeoman 
V.  Bradehaw,  13  Mod.  107.    Holt,  43. 115. 

2.  It  is  considered  as  a  personal  chattel. 


and  draws  adminuCration  to  the  penon.  Yet' 
man  Y.ilrwMalP,  Comb.  392.  ISanndSlOi. 
n.J[«.] 

3.  And  therefore,  it  does  not  make  hooa  no. 
tabilia  where  the  bUl  is,  but  where  the  debtor 
resides.    Id.  ibid. 

4.  Where  a  note  is  given  to  the  wife  daring 
ooYertnre,  part  of  which  the  hasband  receires, 
and  dies,  the  remainder  snrriyes  to  his  wife. 
1  Saond.  Rep.  2tO  «.  n.  [«.] 

6.  The  custom  of  merchants  binds  a  ptrtr 
to  the  bill,  though  he  be  not  a  merchant  Ed- 
gar V.  Chut,  1  Keb.  593.  pL  57.  Wodnl  r. 
Young,  5  Mod.  367.  Cramlingtan  t.  Ettau, 
Holt,  111. 

6.  Drawing  the  biU  makes  the  porty  foffi- 
ciently  a  merchant  to  sapport  the  custom. 
Hodgeo  V.  Steward,  1  8alk.  125.  445.  1  U 
Rajm.  161.  lA  Mod.  36.  S.  C.  1  Show.  127. 
Garth.  83. 

7.  But  it  does  not  bind  an  inftnt  drawer  of 
a  bill  of  exchange.  WtUiamo  v.  ibnim, 
Holt,  359. 

8.  The  costom  of  merchants  noon  bini  of 
exchange  is  part  of  the  common  law.  ^ 
liamo  Y.  WiUiamo,  Carth.  269. 

9.  But  preriously  lo  3  db  4  Ann.  e.  9., 
(which  put  promissory  notes  upon  the  isme 
footing  with  bilb  of  ejcehange,)  a  noteofhuul 
was  not  (like  a  bill  of  exchange)  within  the 
custom  of  merchants.     Cutting  y.  fFitf»««^ 

7  Mod.  155. 

10.  It  was  formerly  considered,  that  where 
the  note  was  pajrable  to  drawer  or  bearer,  it 
was  not  within  the  custom;  but  if  to  him  or 
order,  it  was.  ITtchoUon  ▼.  Sddniih,^  Siu- 
67.  I  Ld.  Raym.  180.  S.  C.  . 

11.  And  therefore,  it  was  hdd,  that  tte 
bearer  of  a  goldsmith's  note  could  not  mam- 
tain  an  action  in  his  own  name.  AtcAoboa  f. 
Sedgwick,  1  Ld.  Raym.  181.  But  this  «» 
was  overruled  in  Chrant  t.  Vaughan,  3  Burr. 
1516. 

IS. The  consideration  maybe  inquired mto. 
Jefferieo  v.  ^usftn,  3  Stra.  674. 

II.  Of  the  form  of  a  bill  ob  wn«. 

1.  "Pay  to  J.  a  or  order,  9L  lOo^vmy 
quarter's  half-pay  by  advance,"  ia  *  ff^  °"* 
of  exchange,    mckleod  y,  Snee,  t  U^BAjm- 

1481.    3  Stra.  762.    11  Mod.  400.  &  C   1 
Barnard.  13.  .   . 

2  A  bill  (though  not  payable  to  orf«J».*5^ 
is  a  good  bill  of  exchange.  Banbarf  r.  iMtef, 
3  Stra.  1311.    Holt,  119. 

3.  A  note  to  pay  at  two  months  after  i«up 
is  paid  off,  is  good.  Andrewt  ▼.  f^nibn,  i 
Stra.  34.  . 

4.  A  note  to  pay  for  the  debt  of  another  n 
negotiable,  PodeweU  t.  Wiloon,  1  Stra.  264. 

5.  If  it  appears  that  the  credit  \»  to  bo  given 
to  the  peroon,  and  not  to  the  fund,  the  wU  » 
good.  ]tfiM;Zeo(fT.5Zee,llMod.400. 

6.  The  words  "value  received"  are  n^ 
oessary  in  a  bill  of  exchange.  Jennif  f<iu^* 

8  Mod.  367.  Fort  383:  .    .* 

7.  A  note  to  pay  money,  valne  reotirea  w 
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the  piremiflea  in  Rosemary  Lase,  ^bc  wasbeld 
to  be  wUbJn  the  itatate.    Bwrchell  t.  SUcoek^ 

2  Ld.  Raym.  1545. 
[  *1B8S  3      *8.  A  note  payable  so  many  days 
aller  the  death  of  the  drawer's  father, 
is  good.       Coske  t.  CoUhan^  2  Stra.  1217. 
Wil]ea,39aS.a 

*  9.  So  a  p^Mniaaory  note  nade  payable  to 
ooe  when  of  age,  that  time  being  fully  stated 
by  mentifln  of  3ie  day,  &,c.  is  an  unconditional 
eogagnement  and  within  the  statute  of  3  Ac  4 
Ann.  c  9.  a.  1.     Gnu  v.  NeUon^  1  Keny.  498. 

10.  A  man   may  draw  a  bill  on  himself! 
JoKeline  ▼.  IjoMtere^  Fort  282. 

11.  A  noie  **  to  be  accountable  for  money" 
ia  within  the  statute,  and  negotiable.  Mmrit 
▼.  Lu,  I  Stra.  629.    2  Ld.  Raym.  139& 

]2l  a  pffomioBory  note  containing  the  words 
"  I  promise  noi  to  pay,"  b  valid.  1  Saund. 
HepL  66.  n.  [6]. 

1^  When  the  fond  out  of  which  payment  is 
to  be  made  is  onoertain,  or  it  is  uncertain 
whether  or  not  the  time  fixed  ibr  payment 
wiU  eter  arrive,  in  either  of  those  cases  the 
bin  or  note  ia  void.  Co2eiWiii  v.  Cooibe,  Willes, 
397.    Id.  399.  n.  (d),  and  cases  there  cited. 

14  A  bill  or  note  payable  so  man^  days 

*  afier  marriage,**  or  **  on  marriage,**  is  not  a 
negotiate  note.  Beardetley  v.  Baldwin^  2 
Stra.  IlSl.  Bametletfv.  Baldwin,  7  Mod.  417. 
Pearson  v.  Gmrett,  Comb.  227. 

15.  And  therefiue,  an  action  on  such  a  note 
cannot  be  sustuaed,  unless  a  legal  considera. 
tion  be  averred.  PearSonr,  Garrett,  4  Mod. 
242. 

16L  A  bill  of  exchange  cannot  be  made 
payshle  out  of  a  particular  fund.  Jenny  ▼. 
Hnde,  8  Mod.  265.  U  Mod.  384  a  a  1 
Sin.  591.    See  ante,  pL  1. 

17.  Goldsmiths*  notes  are  not  considered  as 
^"Us,  thooffh  they  may  be  indorsed  as  such. 
TstBia  v.  Lewis,  1  Ld.  Raym.  744. 

16L  **  Sir,  yoo  are  to  pay  to  Mr.  J.  (so  much) 
^nt  of  the  money  belonging  to  the  governor 
uid  company  of,**  &>c.  is  no  bill  of  exchange, 
iMitonly  a  dtrection  to  pay,  dec  Jenny  v. 
fi«ie,8Mod.265. 

19.  A  bill  drawn  upon  B  requiring  him  to 
P>'y  C  seven  pounds  every  month  out  of  the 
growing  subsistence  of  the  drawer,  was  ad. 
judged  to  be  no  bill  of  exchange.  Jostelyn  v. 
Xtfcier,  10  Mod.  294  316. 

20.  A  promissory  note  payable  to  the  plain. 
^  omitting  **  or  to  bis  order,**  was  held  good. 
Moore  v.  Paine,  Ca.Temp.  Hardw.  288. 

21.  A  noie  payable  to  J.  SL  or  order  is  not 
a  bill  of  exchange;  and  if  it  be  counted  upon 
V  such,  the  court  will  arrest  the  judgment 
CUrke  V.  Martin,  2  Ld.  Raym.  757. 759.  774 

22.  A  bill  or  note  must  be  lor  the  payment 
of  money  only ;  and  therefore,  a  note  to  deli- 
ver horses,  &.c.  and  pay  money,  is  not  within 
the  statute.  Martin  v.  Chauntry,  2  Stra.  1271. 

23.  Nor  must  it  give  an  option  to  do  one 
thing  or  another;  thus  a  promissory  note  to 
^  an  act,  (as,  to  surrender  a  person  to  pri- 


son,) or  pay  a  sum  of  money,  is  not  negotiable. 
Jenney  v.  Herle,  2  Ld.  Raym.  1362,  and  Smith 
V.  Boheme,  there  cited. 

III.  Or  THE  NBGOTIABIUTY  AND  ASBiaMHXMT  OF 
A  BILL  Oa  NOTB. 

1.  It  is  essential  to  a  bill  of  exchange  that  it 
be  negotiable.  JoioeLyn  v.  Lacier,  10  Mod. 
294 

2.  A  bill  of  exchange  payable  to  A  or  bearer, 
is  not  assignable.  IMgee  v.  Steward,  12  Mod. 
36.    Holt,  115. 

3.  But  if  indorsed,  it  is  a  good  bill  between 
indorser  and  indorsee,  being  in  the  nature  of 
anewbilL  12Mod.36.  1  Salk.  125.  Fid. p. 
325.  pi.  10,  n. 

4  A  bill  payable  to  the  order  of  any  one, 
b  payable  to  hmi  or  his  order.  Orinton^e  case, 
10  Mod.  286.  Gregory  v.  Woicttp,  1  Com. 
76.    2  Show,  a 

5.  A  bill  may  be  negotiated  after  it  u  due. 
Mtttford  V.  Waleat,  1  Ld.  Raym.  575. 

6.  A  bill,  payable  to  bearer,  ia  asaignahle. 
Hodgeo  V.  SUward,  1  Salk.  125.  n. 

7.  But  a  bill,  payable  to  A  or  bearer,  is  not 
assignable  so  as  to  charge  the  drawer ;  contra^ 
if  to  A  or  order.  Hodgeo  v.  fitetsard,  1  Salk. 
125. 

8.  An  original  bill  payable  to  one  and  his 
order,  is  assignable  afterwards  to  whomsoever 
it  is  indorsed,  though  the  words  **  or  his  order** 
be  omitted.    More  v.  iUaanti^,  1  Com.  311. 

9.  The  mere  omission  of  words  to  give  a 
power  of  transfer,  will  not  make  an  indorse- 
ment restrictive.    Id.  ibid,  tn  rwtio, 

10.  Part  of  a  bill  of  exchange  cannot  be  as- 
signed, so  as  to  entitle  the  indorser  to  an  ac- 
tion.   Hawkiiu  v.  Gardner,  12  Mod. 

213. 

*11.  Formerly,  promissory  notes  [  *227  ] 
were  not  negotiable  within  the  cus- 
tom of  merchants  ;  but  now,  by  3  5&  4  Ann.  c 
9.  they  are  put  on  the  same  footing  as  inland 
bills  of  exchange,  and  are  therefore  transfer- 
able. Buller  V.  Cucko,  6  Mod.  30.  n.  2  Show. 
36  n.    1  Saund.  Rep.  210  a.  n.  [a]. 

12.  The  executor  or  administrator  of  the 
payee  of  a  promissory  note  may  assign  it  over 
to  a  third  person,  who  may  sue  it  in  his  own 
name.    iStone  v.  Rawlinoon,  Willes,  559. 
IV.  Of  thx  acceptancb  of  a  bill  of  xx- 

CBANOI. 

1.  A  bill  of  exchange  must  be  presented  for 
acceptance,  and  payment,  within  a  reasonable 
time  after  it  is  received,  and  becomes  due. 
Butler  v.  Play,  1  Mod.  27. 

2.  The  time  required  is  a  question  of  law 
and  not  of  fact    1  Mod.  27.  notia. 

3.  An  acceptance  to  pay  a  bill  of  exchange 
**  when  certain  goods  are  sold,'*  is  a  good  ac- 
ceptance, though  conditional.  iSynttA  w»Searffe^ 
7  Mod.  426.    2Stra.ll52.S.C. 

4  A  merchant's  servant  cannot  accept  a 
bill  of  exchange  so  as  to  bind  the  master,  with- 
out authority  to  do  it.  Ward  v.  J?raiu,  6  Mod. 
36. 

5.  If  a  bill  of  exchange  be  drawn  on  a  ser- 


22r 


BILLS  AND  NOTES. 


yant  or  clerk  of  s  pnblic  company,  and  he  ac- 
cepts it  in  his  own  name,  without  sayinr  **  for 
the  company,  Ace."  ho  is  personally  liable. 
Tftofiurs  V.  Bishop,  7  Mod.  180.  W.  Kely.  137. 

6.  Thougfh  the  order  is  to  place  it  to  the 
account  of  the  master.    S.  C.  2  Stra.  955. 

7.  A  stranger  may  accept  a  bill  for  the 
honour  of  the  drawer,  and  by  such  acceptance 
he  becomes  liable.  Gregory  v.  Walcup,  1 
Com.  76. 

8.  There  may  be  a  partial  acceptance  of  a 
bill  of  exchangre.  Wegeralofe  v.  Keene,  1 
Stra.  214, 1211. 

9.  An  acceptance  by  one,  where  the  bill  is 
drawn  on  two,  binds  botli,  if  it  concerns  their 
joint  trade.    Pinkney  v.  Hall,  1  Salk.  126. 

10.  An  acceptance,  afler  the  time  of  pay- 
ment elapsed,  is  good.  Gregory  v.  Walcup,  1 
Com.  76.    1  Salk.  129. 

11.  Such  an  acceptance  is  a  general  accept- 
ance to  pay  upon  demand.    S.  C.  1  Com.  75. 

12.  The  acceptance  of  a  bill  of  exchange 
amounts  by  the  custom  of  merchants  to  a  pro- 
mise  to  pa^  it.  Barnaby  ▼.  Rigalt,  Cro.  Car. 
301.  Oatte  t.  Taylor,  Cro.  Jac  306.  S.  P. 
12  Mod.  410.  S.  P. 

13.  Acceptance  afler  the  bill  has  become 
payable,  binds  the  acceptor  and  indorser, 
though  perhaps  not  the  drawer.  MUford  v. 
Walcot,  12  Mod.  410. 

14.  An  acceptance  to  pay  as  remitted,  is 
not  an  absolute  acceptance.  Banbury  v.  lAs- 
$et,  2  Stra.  1211. 

15.  Before  the  statute  1  &  2  G.  4.  c.  78. 
(which  requires  the  acceptance  to  be  in  writ- 
ing  on  the  bill),  a  bill  of  exchange  might  have 
been  accepted  by  parol.  Dupaya  v.  Sktpherd, 
Holt,  297.  7  Mod.  216.  12  Mod.  345.  2 
Stra.  1000.    Hardw.  74. 277. 

16.  Where  a  bill  of  exchange  was  drawn  on 
A,  without  mentioning  at  what  time  it  was  to 
be  paid,  a  parol  promise  by  the  drawee  to  pay 
it  at  any  subsequent  day,  was  held  a  good 
acceptance.     Walker  v.  Atioood,  11  Mod.  190. 

17.  Any  under  writing  of  a  bill  is  a  suffi- 
cient acceptance.    Anon,  Comb.  401. 

V.  Of  the  indorsemknt  of  a  bill  or  notr. 

1.  The  words  "  or  to  his  order"  in  a  bill, 
give  authority  to  assign  it  by  indorsement 
HUl  ▼.  Lewis,  1  Salk.  133. 

2.  A  blank  indorsement  of  a  bill  is  suffi- 
cient   Lambert  v.  Odkes,  1  Ld.  Raym.  444. 

3.  A  blank  indorsement  gives  the  indorsee 
power  to  fill  it  up.  S.  C.  Holt,  117.  1  Salk. 
128. 

4.  A  man  may  (by  parol)  authorize  another 
to  indorse  his  name  on  a  bill  of  exchange. 
Anon,  12  Mod.  564.    Holt,  461. 

5.  A  blank  indorsement  on  a  bill  does  not 
transfer  the  property  without  some  further 
act     Cherk  v.  Pisat,  1  Salk.  126,  130. 

6.  A  bill  of  exchange  payable  to  A  or  bear- 
er, is  not  transferable  by  indorsement  Hodgea 
T.  Steward,  Comb.  204. 

7.  An  indorsement  passes  all  the  indorser^s 


interest  in  the  bill  to  the  indorsee;* 
but  afler  an  indorsement,  the  indorser  [  *238  ] 
may,  notwithstanding,  bring  his  ac- 
tion.    Cramlington  y.  Evant^  Holt,  112.    De- 
hera  ▼.  Harriot,  1  Show.  163. 

8.  A  bill  is  not  indorsable  in  part,  withoot 
satisfaction  of  the  rest.  Hawkins  ▼.  Cardy,l 
Ld.  Raym.  360,  744.     1  Salk.  65. 

9.  A  special  custom  amongst  merchants  to 
indorse  in  part,  was,  apon  demurrer,  held  void. 
S.  C.  Carth.  466. 

10.  The  order  of  an  indorsee  maj  sue  on  a 
general  indorsement  to  him  only.  Aeheaony. 
Fountain,  1  Stra.  557.     Carth.  403. 

11.  Notes  may  be  indorsed  by  an  adminis- 
trator.   Robinaon  v.  Stone,  2  Stra.  1260. 

12.  A  bill  of  exchange  g-iven  to  a  ferae  sole, 
may  be  sued  upon  by  the  husband  in  his  own 
name  only,  without  an  indorsement.  1  Saoud 
269  6.  n.  [i]. 

13.  If  a  bill  of  exchange  be  given  to  a  feme 
sole,  who  marries  before  it  becomes  due,  the 
husband  alone  may  bring  an  action  upon  it, 
without  an  indorsement  by  the  wife.  1  Saimd 
210  a.  n.  [a]. 

14.  A  feme  covert  dmnot  indorse  a  biH  of 
exchange ;  the  husband  is  the  proper  party  to 
indorse.  Connor  v.  Martin^  1  Stra.  516.  See 
ante,  p.  207. 

VI.  Of  the  patkent,  and  when  days  or  ciici 

ARE  ALI/>WED. 

1.  Three  days*  grace  are  allowed  on  pro- 
missory  notes  as  well  as  on  bills  of  exchange. 
WiUes,  395.  n.  (a),  and  cases  there  referred  to. 

2.  The  holder  of  a  bill  must  tender  it  before 
the  three  days  of  grace  expire.  Caiemon  v. 
Saver,  2  Stra.  829. 

3.  If  a  note  is  received  about  noon,  the  next 
morning  is  a  reasonable  time  to  go  for  the 
money.    Ward  v.  Evans,  2  Ld.  Raym.  930. 

4.  If  a  bill  be  payable  ten  days  after  sight, 
the  day  of  sight  is  excluded.  BeUasis  v.  Het- 
ter,  1  Ld.  Raym.  282. 

5.  An  acceptance  to  pay  at  a  goldsmith  i 
must  be  tendered  within  the  same  time  that* 
note  must    Biakop  v.  CkiUy,  2  Stra.  1195. 

6.  If  the  last  of  the  three  days  be  a  holidaTj 
the  day  before  is  the  day  of  payment  Taaatu 
V.  Lewia,  1  Ld.  Raym.  743. 

7.  The  word  "  month,"  m  a  bill  or  note, 
means  a  calendar  month.    1  Saund.  251  a. 

'  8.  C,  on  the  6th  of  August,  drew  a  bill  of 
exchange  upon  N  in  Oporto  for  1000  >n"/J?' 
payable  thirty  days  afler  sight;  on  the  14W, 
the  king  of  Portugal  lessened  the  value  ot  tne 
milrees  20/.  per  cent.;  it  was  held,  that tnc 
bill  ought  to  be  paid  according  to  ihe  anciem 
value ;  for  that  the  king  of  Portugal  could  na 
alter  the  property  of  a  subject  of  Englima- 
Da  Coata  v.  Cole,  Skin.  272.  . . 

9.  Goldsmiths*  notes  must  be  demanded  w 
a  reasonable  time.  TaaaeU  v.  X-eioi*,  i  ^' 
Raym.  744.  ...t. 

10.  If  the  party  who  receives  a  goId8initn» 
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bifl,  tenden  it  the  next  day,  it  u  not  hb  losg 
if  the  goldsmitK  fkiis.  Moore  ▼.  Warren^  1 
Stn.  415.    Hdmt  t.  Barry,  ibid. 

VIL  Whim  intuest  is  patabuc 

1.  Interest  is  allowed  upon  bills.  Awm. 
HQlt,117.    1  Com.  243. 

2.  Intereitoa  a  bill  of  exchange  commences 
&can  demtzid  made;  and  therefore,  if  no  de- 
mand be  made  until  action  brought,  the  de- 
hndani  mij  plead  tender  and  refusal,  and 
encore  fri».    Anon,  6  Mod.  136. 

3.  Where  the  drawee  first  accepts,  and  then 
protests  a  bill,  he  pajs  interest  from  the  time 
of  the  protest  Louviere  v.  Laidtray,  10  Mod. 
37.   2Burr.  1086.    2T.R.52. 

4.  Interest  b  in  general  giyen  from  the  time 
of  acceptance.  WUkinnn  y,  Luiwidgt,  1 
Strt.649. 

5.  Interest  is  ealcolated  np  to  the  day  on 
which  pliintiff  is  entitled  to  sign  judgment 
2  Sanad  171 6.  n.  [6]. 

6.  Interest  on  a  hill  was  formerly  not  al- 
^ed  without  a  protest  HarrU  t.  Jyetuon,  3 
StrE.910. 

VUL  WiiBf  MoncE  or  Mon-ACCcrrANCB  or 

WHCPATmNT  18  NECESSARY. 

1.  Notice  of  non-payment  by  the  acceptor, 
or  of  non^eceplance,  must  be  given  by  a  hold- 
er of  a  biU  of  exchange  to  the  other  parties 
whom  he  mesna  to  sue.  2  Saund.  Rep.  62  a. 
a-ld].    6  Mod.  148,  n. 

2.  It  must  be  given  to  the  drawer 
^    [  na»  ]  as  •well  of  inland  as  of  foreign  bills. 
Bor^iigk  V.  PerHnt,  Holt,  121.    1 
Salk.l3I. 

3.  Notice  most  be  given  to  the  drawer  of  a 
f^^Bimnrj  note  not  being  paid  by  the  indor- 
*^   ^'a»reaeev.Jaeo6,8Mod.43. 

4  The  notice  must  be  given  within  a  rea- 
■«aNetime.    6Mod.l48.n. 

DC.  Of  the  protest. 

1-  The  protest  of  a  foreign  bill  makes  the 
onwer  liable,  and  be  should  have  notice  in 
convenient  time.    HblH  v.  jKIv,  Holt,   118. 
12Mod,309.s.C. 
.  «•  There  is  no  certain  time  for  protesting 

3.  A  bin  may  be  protested  before  the  day, 
■J  wtter  aeeority,  but  not  for  non-payment 

i  p  ▼•  Csrrerooji,  1  Ld.  Raym.  74a 

4  Protest  is  not  necessary  to  an  inland  bill. 
jr«ffc^.PorKns,3Salk:&.    12  Mod.  309. 

7^?V™^361.    Holt,  121. 
1  ^'A  "^n  bill  must  bo  protested  on  the 
^^1  of  payment    T\iueU  v.  Lewis,  1  Ld. 
H«yi».  743. 

fi*  No  other  proof  of  a  protest  is  requisite 
,       ^»»  attestation  of  a  notary  public,    ilnon. 

.    ^*  Ir  A  BILL  OR  NOTE  BE  LOST. 

1;  The  6oaay!de  possessor  of  a  bill  for  vaL 
J»We  consideration,  can  maintain  his  proper- 
7  Vaiaat  one  who  lost  it  Anon.  Holt,  118. 
^  Show.  236.  n.  1  Salk.  126.  3  Salk.  71. 
'  Salt  130.  n. 
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2.  Trover  for  a  biU  payable  to  A  or  bearer 
will  lie  against  the  finder,  dtc,  but  not  against 
the  assignee.  Lucas  v.  Haynes,  1  Salk.  130. 
2  Ld.  Raym.  871.  S.  C.  Anon,  3  Salk.  71. 
1  Salk.  126.  S.C. 

3.  By  9  dL  10  W.  3.  c  17.  if  any  inland 
bills  be  lust,  the  drawer  shall  give  other  bills 
of  the  same  tenor  and  date.  Dsker  v.  Harriott 
1  Show.  165. 

XL  When  a  bill  or  note  is  to  be  oonsioered 
AS  patment;  and  when  and  how  it 

MAT  BE  PLEADED. 

1.  By  3  d&  4  Ann.  c.  9.  s.  7.,  if  any  person 
receive  a  bill  of  exchange  in  satisfaction  of  a 
former  debt,  it  shall  be  deemed  complete  pay* 
ment,  if  he  do  not  take  due  course  to  get  it 
paid.  Popley  v.  iUA/y,  6  Mod.  148.  n.  1  Show. 
156.  n. 

2.  The  due  course  is,  to  demand  pa}rment 
at  the  time  the  bill  becomes  due,  or  to  give 
notice  of  non.payment  within  a  reasonable 
time ;  what  is  that  reasonable  time,  is  a  ques- 
tion of  law,  and  not  of  fact  6  Mod.  148.  n. 

3.  A  man  who  has  received  a  bad  note  may 
recover  his  money,  though  he  does  not  bring 
the  note  back  to  the  defendant  Ward  v. 
Evan»,2  Ld.  Raym.  930. 

4  Where  A  indorses  and  delivers  a  bill  to 
B,  who  keeps  it  by  him  long  afler  it  is  paya- 
ble, if  it  bo  not  paid,  he  may  have  assumpsit, 
against  A.     Cherk  v.  Mundal,  1  Salk.  124. 

5.  The  indorsement,  delivery,  and  detainer, 
are  no  evidence  that  B  accepted  it  as  so  much 
money,  unless  paid.    S.  C.    1  Salk.  124. 

6.  Cash  notes  being  left  and  cancelled  in 
order  to  receive  the  money,  and  renewed  notes 
taken  upon  a  stop,  does  not  throw  the  loss  upon 
the  taker  of  the  notes.  Turner  v.  Jifeaa,  1 
Stra.416.  550. 

7.  A  bill  directed  to  one  to  pay  so  much  for 
value  received,  shall  be  a  good  discharge  of  a 
debt,  unless  the  bill  be  returned  back  to  the 
drawer  in  a  convenient  time.  Darrach  v. 
Savage,  1  Show.  156.    Holt,  113.  S.  C. 

8.  A  bill  of  exchange  taken  in  payment  for 
goods,  is  good  payment,  unless  the  vendee 
knew  it  was  a  bad  one.    Anon,  12  Mod.  517. 

9.  If  a  bill  of  exchan^  payable  to  A  or 
bearer  "is  paid  as  money  without  indorsement, 
and  the  principal  fails,  A  cannot  be  resorted 
to;  aliier,  if  indorsed.  Bank  of  England  v. 
Newman,  12  Mod.  241. 

10.  If  a  bill  be  indorsed  to  another  for  a  pre. 
cedent  debt  due  to  the  indorsee,  the  debt  still 
remains  if  the  bill  is  not  paid.  Cherk  v.  Jlfttfi- 
dal,  1  Salk.  124.  3  Id,  68. 

11.  Where  A  sells  ^oods  to  B,  and  express- 
Ir  agrees  to  take  a  biU  on  C  in  satisfaction, 
there  A  is  discharged,  though  it  be  never  paid. 
S.  CI  Salk.  124.    7<2.442. 

12.  Cash  notes  paid  away  In  the  after- 
noon, and   stopped  next  morning, 

*must  bo  made  good.    FUuher  v.  [  *230  ] 
Sandyo,  2  Stra.  1248. 

13.  A  goldsmith*s  note  does  not  discharge 
the  debt  till  the  money  be  paid,  if  there  be  no 
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neglcet  in  not  reoeiYiiig  h,  or  if  a  diicharfe 
of  the  debt  be  not  given  at  the  time.  Ward 
T.  Emmi,  12  Mod.  521. 

14.  Nor  without  an  ezpreie  conaent  S.  C. 
2Salk.  442. 

15.  Aoceptanoe  of  a  bill  is  payment,  and 
may  be  i^eaded  as  such  in  bar  of  an  action  of 
aoooont    Loumere  ▼.  Lauhray^  10  Mod.  37. 

16.  A  bill  of  exchange  cannot  be  pleaded 
in  satisfaction  of  a  bond.  HUliard  ▼.  Smith, 
Comb.  19. 

17.  A  promissory  note  given  by  a  plaintiff 
to  a  defendant  before  an  original  sued  oat,  but 
not  due  till  afterwards,  cannot  be  pleaded  as  a 
setoff  in  bar^f  the  plaintiff's  action,  bat  must 
bo  pleaded  oust  darrein  anUinuance.  Pilgrim 
T.  Kinder,  7  Mod.  463. 

18.  The  custom  of  merchants  need  not- be 
set  forth  in  a  plea,  for  the  court  will  take  notice 
of  it  ex  officio.  Carter  v.  Dowrith,  Garth.  83. 
lb.  269.    Comb.  4.^9.  227.    lLd.Raym.^1. 

XII.  LUUUTT  OP  THC  AOCIPTOa. 

1.  If  a  bill  be  accepted,  and  afterwards  in- 
dorsed^ back  to  the  drawer,  he  may  maintain 
an  action  as  indorsee,  in  case  he  had  efleeti 
enough  in  the  drawee's  hands  to  answer  the 
■aid  bill  j  but  otherwise,  where  the  acceptance 
of  the  bUl  is  only  in  hononr  of  the  drawer. 
Laumert  ▼.  Lavbray,  10  Mod.  37. 

2.  Where  a  bill  is  accepted,  the  acceptor  is 
answerable  for  the  whole,  and  an  action  does 
not  lie  against  him  for  put.  Anon,  SSalk.  69. 

3.  An  indorsee  of  a  bill  must  demand  the 
money  of  the  drawee.  LnnbeH  t.  Oakeo,  1 
Ld.  lUym.  443.  See  also  ante,  p.  229.  div.  XI. 

XIIL  LlAHUTT  or  THE  DRAWER. 

1.  Though  the  bill  be  indorsed,  yet  the  draw- 
er  is  liable.  SarBtfield  ▼.  Wetherly,  Comb. 
152.    lb  385. 

2.  If  a  drawee  refuse  to  accept  a  bill  of  ex- 
change, an  action  will  lie  against  the  drawer 
of  it  before  it  becomes  payable.  Bright  v.  Fur- 
tier,  7  Mod.  165.  n. 

3.  After  suing  the  acceptor,  resort  may  be 
had  to  the  drawer  at  any  time.  Anon,  Comb. 
384.  ^ 

4.  Every  bill  is  eztanttill  there  has  been  a 
satisfaction  upon  it ;  and  the  drawer  is  liable, 
and  so  are  all  the  indorsers.  IBU  t.  Lowio, 
Skin.  410. 

5.  The  drawer  of  a  bill  of  exchange,  though 
given  without  a  consideration,  shall  not  he 
relieved  against  a  third  person  to  whom  it  was 
assigned  Sir  an  honest  debt  Anon,  1  Comb. 
43. 

6.  The  drawer  is  not  chargeable,  unless  he 
has  notice  of  the  drawer's  non-payment  in 
convenient  time.  Lambert  v.  PaeL  1  Salk. 
127. 

7.  And  convenient  time  is  to  be  guided  ae- 
eording  to  the  usage  of  traders,  and  particular 
circumstances  of  cases.  HiU  v.  Lewis,  1  Salk. 
183. 

8.  And  protest  or  notice  must  be  averred. 
2  Keb.  484.  pi.  124. 

9.  The  drawer  of  a  foreign  hiU  is  liable  af. 


ter  protest,  withomt  any  aotice  to  the  diawet. 
iliioii.  Comb.  451.  Ih.  376.     * 

10.  If  the  indorsoe  receives  part  from  tk 
acceptor,  he  eannot  reeort  to  the  drawer.  Tki* 
sell  V.  Lewio,  1  Ld.  Raym.  744. 

XIV.  LUBIUTV  or     AN    DnKmOER    NOT   BUM 


1.  The  indorser  charges  himself  in  the  i 
manner  as  if  he  were  the  drawer.    Mill  t. 
Leiotf,  1  Salk.  133.     12  Mod.  244. 

2.  The  last  indorser  of  a  bill  may  maiatais 
an  action  against  any  of  the  indorsers,  after 
the  acceptor's  defaalt.  Mhndez  v.  Correrooi, 
lLd.Raym.  74a    3Salk.6a    Skia.341 

3.  An  action  lies  against  the  mdoraee  of  & 
bill  of  exchange,  although  no  demand  hia 
been  made  upon  the  drawer.  BroomUf  r. 
Fraxier,  11  Mod.  368.  1  Str.  441.  &C.  Uw- 
renee  v.  Jacob,  1  Str.  515.  1  Salk.  130.  m 
Parde  V.  PVii/er,  2  Com.  580,  in  note.  Aooo- 
trary  opinion  had  been  fermerly  held;  lee 
Lambert  v.  Oakeo,  12  Mod.  244.  Holt,  US. 
3  Salk.  70.    lStra.649.    2Stnul067. 

4.  A  second  indorsee  brought  an  actios 
against  the  drawer,  and  had  judgmeat;  and 
afterwards,  and  before  execution,  he  broag^ 
an  action  against  the  indorser,  and  i^i^g^ 
that  it  Uy.  Oaxton  v.  Sho^  1  LQtw.87& 
882. 

*5.  Where  part  of  a  note  is  received 
of  the  drawer,  the  indorser  is  not  to  [  *231  J 
be  resorted  to  for  the  rest    Kdlock 
V.  ito6tnsoii,  9  Stra.  745. 
XV.  Of  ram  ntocRRnnios  at  law  w  actwio 

ON  BILLS  OR  NOTBS. 

(o)  Cfthoformofaetim. 

1.  An  action  on  the  case  lies  on  a  bill  of  ex- 
change without  a  promiae.  FieUi^  v.&r- 
rat.  Holt  2a  ,. 

2.  It  was  once  held,  that  debt  did  ncAW 
upon  a  promissory  note.  WetiY.Craig,l^*' 
680.  8Mod.873.&C.  BsOesfH v. ifc*^. 
2Lutw.l594.  .^ 

3.  Debt  does  not  he,  unless  there  is  pnj^ 

between  the  parties;  as  by  ths  payee  («« 

bemg  alsodrawer)  against  the  acoeptor.  A^^ 

Hard.  485.  ., 

(b)  WhonageneralindebitaiutMtn^ft*^ 

1.  A  general  indebiutns  assumpsit  wHjxi 
lie  on  a  biU  of  exchange  by  one  V^.ff^ 
another,  where  there  is  a  want  of  o*"**!*!!!? 
or  privity  between  them.  Ibdgeo  ^-.^^'^ 
1  Salk.  125.  12Mod.37.S.C.  Skai.»» 
Lutw.  1594  _^ 

2.  As  by  an  indorsee  against  ^Jf^ 
Broion  V.  Louifon,  1  Mod.  285.  6  Mod.  U"' 
1  Freem.  14.  &  C.  ..a^ 

3.  Or  by  a  subsequent  indorsee  »g^^^ 
drawer ;  but  the  plaintiff  ought  to  d^jg 
ciaUy  on  the  euston  of  merchants.  Frtt'^ 
v.Coeioa,  2  Show.  9.    1  Salk.  125.        ^^ 

4.  But  it  does  Ue,  where  thereH  tprff^ 
between  the  parties,  and  a  eonsMterw* 
i*Kigesv.»eis«r4»l  Salk.  135.  »•,    .^-eri 

6.  As,  between  the  payee  and  tl»  dr»w^ 
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4nnm  md  ■ieo«|ilot' ;  or  botween  the 

•Bid  bs  JmiiHwIiatB  indoraer.    1  Mod. 

^B6.  n.  a  aiww.9.11.  Htm  ▼.  Cooper,  11  Mod. 

Or  bf  tbe  firat  indoraee  mgniniili  the 
ItmL  19 


Mod.  34&  Holt,  296. 
ladebitttu  SMninprit  lies  a^nst  the 
of  a  bill  for  yidue  receired,  after  it  ia 
Amm,  Comb.  451. 
(e)   Time  for  bringing  it, 
1.  Where  a  note  ia  pajrabk  by  inftalments, 
Mil  Has  Bot  titt  afl  are  doe,  but  aasnmpeit 
4ies.    1  Sannd.  303.  n.  [e] 

S.  Aa  action  on  a  bill  or  note  must  be 
Vrongfat  whhin  six  jeara.    9  Sannd.  67  a. 
<d)  Portiee  to  the  actum. 
The  fanaband  and  wift  may  join  in  an  ac- 
tion  on  a  note  ffiven  to  the  wife  daring  cover- 
tore.    1  Saan£  9l0  a.  n.  [a.] 
(e)  Deelttration, 
1.  A  biO  need  not  be  ezpreaaly  averred  to 
be  drawn  acooidinir  to  the  eoatom  of  mer- 
ehanta.    Willmmor,  WiUumia,  Garth. 969.  9 
Ld.  Bajm.  1549.  Otfth.  83. 

9L  If  a  dwda  ration  on  a  bill  of  exehanffo  did 
not  allege  the  plaintiff  to  be  a  merchant  or 
trader,  it  was  ftrmerly  held  bad.  Burman  ▼. 
PaeUe,  9  Show.  459. 

a.  fink  the  &nlt  waa  held  to  be  cored  by 
verAct  Frtderiek  t.  Cotton,  9  Show.  8.  1 
LvL  70.910. 

^  An  action  en  a  promiaaory  note  cannot 
be  laid  to  be  within  the  costom  of  merchanta. 
CUrkr.  Martin,  I  flalk.  l99. 

5.  Goont  on  a  biU  drawn  by  a  merchant  of 
Venice  on  a  merchant  of  London,  alleging  a 
eoatom,  that  if  the  eeoond  indoraer  paid  the 
tffl  to  the  aecond  indoraee,  that  then  the  aecond 
nMkmer  ahoold  have  an  action  againat  bim  to 
whom  the  bill  was  directed ;  that  the  defend- 
■Bl  aeoepted  it,  and  had  not  paid  it ;  it  waa 
hdd  good.  Death  v.  Serwonters,  1  Lntw.  885. 
888. 

6.  The  deelantiefi  need  not  aver  that  the 
Dole  waa  aigoed  by  the  defendant  Elliott  v, 
GMmr, 9  Ld.  Raym.  1377. 1484.  lStra.339. 
8Mod.307.&C. 

7.  Fecit  natam  per  quam  promieit  eolvere, 
iiBpoita  a  aigning.  S.  C.  1  Stra.  609.  9  Ld. 
Bajrm.1549. 

&  Ilia  plaintiff  declared  on  a  costom  in 
Loodon  far  the  bearer  to  bring  the  action;  the 
dafaadant  demnrred,  inai^ad  of  trareraing  the 
oartom;  and  the  plaintiff  had  jndgment 
A^  v.  fllnpord,  3  Salk.  68. 

9.  In  an  action  on  the  case  open  a  bill  of 
aiebange  payable  to  J.  S.  or  bearer,  a  cnatom 
was  i]k|ed,  that  soch  bill  waa  aaaignable,  and 
that  the  mdorsee  might  have  an  action ;  opon 
deflnirer,it  waa  adjodged  ibr  the  plaintiff,  be. 

canse  the  custom  waa  oonftaaed*  by 
[  *333  ]  the  demurrer.    SCnaani  ▼.  Bbdgeo, 
8kin.  339.  346. 

10.  A  connt  on  a  biH,  directed  to  the  de> 
ftadant,  to  pay  plaintiff  lOI.  infrw  decern  dice 
iAer  tight,  and  the  original  was  brooght  the 


tenth  day,  (compoting  the  day  of  aigfat  Ibr  one 
of  them,)  waa  held  gMd.  BeUoayta  t.  Huter, 
9  Lntw.  1589. 

11.  Itneednotavertheaoeeptanceofabill 
to  be  in  writing.  Eretkine  ▼.  Jforrsv,  9  Stnu 
817. 

19.  It  ia  unneceaaary  to  stats  the  plaoe 
where  it  ia  dated.    1  Saond.  74.  n.  [k,] 

13.  In  a  declaration  on  a  Ibreini  biU,  drawn 
at  two  usances,  the  time  of  whieh  they  conaiBt 
muat  be  averred.  Buckley  t.  Campbell,  1  Salk« 
131. 

14.  The  day  ia  material  in  setting  ibrth  a 
note.    Cole  v.  Hdwlnne,  I  Stra.  99. 

15.  In  an  action  on  a  foreign  bill  of  ex* 
change,  if  the  date  be  omitted,  the  court  will 
intend  it  dated  at  the  time  it  ia  atated  to  have 
been  drawn.  De  la  Courtier  t.  BeUamy,  2 
Show.  499. 

16.  A  declaration  on  a  bill  of  ezchango  is 
good,  without  an  ezpreaa  promise.  Starke  ▼. 
Cheeeeman,  I  Ld.  Raym.  53&  1  Salk.  19a 
Cartii.  509.  B.  C. 

17.  The  indorser  may  be  alleged  to  be  liable 
according  to  the  tenor  of  the  indorsement. 
SmaUwood  t.  Vernon,  I  Stra.  47& 

18.  A  promise  may  be  alleged  (after  the 
day  of  payment  haa  paaaed)  to  pay  eecundem 
tenorem  litta.  Jackeon  y.  Figot,  1  Salk.  197. 
199.  1  Ld.  Raym.  364.  &  £  lb.  574  19 
Mod.  211.  aC. 

19.  A  declaration  on  a  bill  of  ezchangOt 
atating  that  the  defendant  -had  not  paid  at  or 
afler  tiie  day  of  payment,  dec.  ia  good.  JHitf- 
ffisn  Y.  Law,  9  Show.  437. 

90.  A  declaration  by  the  indorsee  of  a  bill 
of  exchange  or  note  againat  the  indoraer,  is . 
good,  without  atating  a  demand  on,  or  defkoH 
of,  tiie  drawer.    Bilaon  ▼.  HiU,  7  Mod.  19a 
Heylin  v.  Adameon,  9  Keny.  379. 

91.  Want  of  averment  that  the  aecond  and 
third  billa  were  not  peid,  ia  not  material  after 
verdict  Eaet  v.  ^fttngton,  9  Ld.  Raym.  810. 
1  Salk.  199.  7  Mod.  86.  ^  C. 

99.  A  declaration  on  a  bill  of  exchange, 
againat  the  drawer,  must  state  that  it  was  ten- 
dered to  the  drawee,  and  that  he  refused  to  ac- 
cept it    Mercer  v.  Southwell,  9  Show.  180. 

93.  In  an  action  against  the  indoraer  of « 
bill  of  exchange,  if  the  declaration  do  not  al- 
lege a  demand  of,  and  a  refuaal  to  pay  by,  the 
acceptor,  it  ia  error  incurable  by  verdict  BiZ- 
•oiiv.lli7(,7Mod.l9a 

94.  In  an  action  againat  the  drawer  of  an 
inland  bill  of  exchange,  it  ia  not  neceaaary  io 
aet  forth  a  protest;  for  the  statute  9  dt  10  W. 
^  c  16.  does  not  deatroy  the  action  for  want 
of  a  protest,  but  only  prevents  the  party  from 
recovering  interest  and  costs ;  and,  therefore* 
if  the  drawer  sustain  damages  for  want  of  a 
protest,  they  shall  be  borne  by  the  holder. 
BroiigA  ▼.  Perkine,  6  Mod.  81.    1  Salk.  131. 

95.  On  foreign  bills,  a  protest  must  be  al- 
leged and  prov^ ;  but  the  want  of  alleging  it 
b  only  fktal  on  apedal  demurrer.  SmaUtoooa  t. 
Vtmofi,  1  Salk.  131.  n. 
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26.  Notioe  of  praCeftingf  mutt  be  ayeired  in 
an  action  against  the  drawer.  2  Keb.  584.  pL 
124. 

37.  A  declaration  on  a  bill  of  exchange  pro- 
teated,  alleging  that  defendant  protested,  or 
eau$ed  to  be  protested,  in  sufficient  WitherUy 
T.  &r4/ie2<^,  1  Show.  127. 

28.  In  an  action  on  a  promissory  note  against 
the  drawer,  the  plaintiff  need  not  allege  notice 
to  the  defendant  of  the  indorsement  Skip  t. 
J9boiir,2Com.  563. 

29.  Where  the  administrator  of  a  payee  in- 
dorses itf  he  may  sue  without  making  profert 
of  the  letters  of  administration  granted  to  the 
indorser.    1  Saund.  Rep.  9.  n.  [a.] 

(f)  Plea. 

1.  The  drawer  of  a  bill  of  exchange  cannot 
plead  that  he  is  no  merchant  Sar^eldy. 
WUherUy,  Comb.  45. 152. 

2.  Infency  may  be  pleaded  in  bar  to  an  ac- 
tion on  a  biU  of  exchange.  Willianu  v.  Har- 
rUon,  Garth.  160.    3  SJk.  197. 

3.  To  an  action  on  the  case  on  a  bill  of  ex- 
change, a  plea  that  he  gave  a  bond  in  discharge 
of  the  bill  is  bad,  for  it  amounts  to  the  general 

issue.  Hackthaw  v.  Clarke,  5  Mod.  314. 

[  •SSS  ]     *4.  The  statute  of  limitations  may 

be  pleaded  to  an  action  on  a  bill  of 

exchange.    Anon,  Comb.  190.    1  Show.  341. 

5.  A  plea  of  tender  (befere  action  brought) 
by  the  acceptor,  is  not  good  afler  dishonour. 
1  Saund.  33  i.n.[tf]. 

6.  Otherwise,  if  by  the  drawer  or  indcHrser. 
Ibid. 

7.  In  an  action  by  an  indorsee  against  the 
drawer  of  a  bill  of  exchange  payable  to  A  or 
order  for  the  use  of  B,  the  defendant  cannot 
plead,  that  B  was  indebted  to  the  king,  and 
that  monies  to  the  amount  of  the  bill  were 
levied  on  him,  under  an  extent  at  the  suit  of 
the  crown.  Evana  v.  Crambington,  2  Show. 
509. 

8.  A  note  of  hand,  afler  twenty  years, 
and  no  demand  of|  or  proceedings  on  it, 
shall  be  presumed  to  have  been  paid.  Anon, 
6  Mod.  22. 

9;.  A  man  cannot  be  sued  here,  on  his 
acceptance  of  a  bill  of  exchange  abroad, 
after  he  has  been  discharged  by  the  laws 
of  that  country.  Burrowo  v.  Jemino^  2  Stra. 
733. 

10.  The  want  of  consideration  of  a  note  or 
bill,  cannot  be  averred  by  the  drawer  or 
maker  thereof^  except  the  action  be  brought 
hf  the  payee,  or  the  bill  or  note  be  not  within 
the  custom  of  merchants.  iRtUwCs  case,  2 
Show.  23&  natU, 

11.  Where  a  man  has  owned  his  hand  to  an 
indorsement,  he  cannot  set  up  a  defence  of 
forgery.    Cooper  v.  Le  Blanc,  2  Stra.  1051. 

$^,  The  acceptor  cannot  set  up  forgery  of 
the  bill.    Jpn^s  V.  iPotD^ffr,  2  Stra.  946. 

13.  If  the  mdorseeof  abill  of  exchange,  on 
default  of  payment  by  the  acceptor,  recover 
against  the  drawer^  but  do  not  take  out  exe- 
^utioiU  tljjs  recovery  caimot  be  pleaded  jn  bar 


to  a  second  action  on  th«  nme  bill  by  ffas 
same  indorsee  againt4  the  last  indorser ;  for, 
although  he  recovered  damages  in  the  fint 
action,  he  did  not  receive  aatianictioo.  ClaxUm 
V.  Sw/t,  2  Show.  443.  495. 

14.  The  drawer  and  indorsers  are  all  lit* 
ble  to  payment ;  but,  if  recovery  be  agaijist 
one,  it  is  a  good  bar  to  an  action  brought 
against  the  rest  ClaxUm  v.  Swift,  3  Mod.  66. 
Skin.  255. 

15.  If  indorsee  indulges  the  acceptor  for 
twenty  days,  he  discharges  the  other  partiei 
to  the  bill.    Gee  v.  Broton,  2  Stra.  792. 

(g)  Replication, 
The  plaintiff  cannot,  in  his  replication,  t»- 
ry  from  the  time  laid  in  the  declaration,  with- 
out a  departure.    2  Saund.  Rep.  5  b, 
(h)  Evidence. 

1.  In  an  action  brought  against  the  indorKr, 
it  is  not  necessary  to  prove  the  hand  of-the 
drawer ;  for,  though  forged,  the  indorser  » 
liable.    IrfimAert  v.  OaJbes,  12  Mod.  244.  1 U 

Raym.444.    2Holt,lia 

2.  In  an  action  on  a  promissory  note  against 
the  indorser,  there  ought  to  be  evidence  d  * 
demand  upon  the  drawer ;  but  that  is  a  net 
tobelefltoajury.  Pardo  v.  fWier,  2  Com. 
579.    Holt,117. 

3.  An  indorser  of  a  bill,  who  has  paid  ^ 
must  prove  the  payment  in  an  action  agaioft 
the  acceptor.    Anon,  1  Ld.  Raym.  743. 

4.  In  an  actbn  against  the  acceptor  of  a 
bill,  the  hand  of  the  drawer  need  not  be  proved. 
WiUdnson  v.  LuttDidgre,  1  Stra.  648. 

5.  A  letter  of  advice  is  not  good  evidcncB 
to  support  a  count  on  a  bill  of  exchange.  Tm- 
ma8V.Bi8hop,W.Kely,l37.  ^   ..- 

6.  A  dccUration  alleges,  that  afler  the  biU 
was  due,  the  defendant  (the  drawee)  prom*- 
ed  to  pay ;  an  acceptance  before  it  was  due 
will  not  support  it  Jadcoen  v-  Pig^  ^  ^ 
Raym.  365. 

7.  Afler  judgment  by  default,  a  P««""J*2 
note,  set  out  in  the  declaration,  need  not  to 
proved.    Bevis  v.  ZitiMiseU,  2  Stra.  1149. 

8.  An  indorsement  of  a  note  jn«y,,  ^ 
struck  out  at  nisi  priuo,  Tioeed  v.  UveUr* 
Stra.  1102.  .^ 

9.  Protest  of  a  biU  of  exchange  '^ /^ 
facie  evidence  of  non-acceptance,  and  «^ 
cient  to  put  the  proof  on  the  other  side,  i^ 
Coeta  V.  Cole,  Skin.  272.  .^         . 

10.  In  case  of  several  acceptors,  '^» '^T 
vor  be  sued  alone,  it  is  no  variance,  tlKHiR" 
the  deceased*s  name  be  wholly  omitted  m  «» 
declaration.    1  Saund.  291.  d,  n.  [4*    .  ^ 

U.  It  is  no  variance  that  the  biU  was  drawn 
by  a  sole  defendant  and  another  joinUj. 

Saund.  291  d.  ..     r  #234  1 

•12.  Qn  the  trial  of  an  action  [  •»*  i 
against  the  drawer  of  a  bill  of  «x-  ^ 
change,  iQad9  payable  to  bearer,  the  P»J" 
must  prove  that  he  paid  a  valuable  ^^ 
tion  for  it;  akhough  m  pracUce,  ind^ 
menta  are  never  made  on  *"^  J*-^*!*  to 
bearer;  for  otherwiiv,  a  peraon  who  cam 
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the  yememiaa  of  siich  a  bill  W  cafuhy  or 
knavery  might  recover  on  it  ninton^i  case, 
2Show.236. 

13.  Proof  of  an  acknowledgrment,  bjone  of 
several  makere,  is  sufficient  to  bar  the  statute 
of  limitatioos.  2  Saund.  Rep.  63  k,  64. 
(i)  Refertmce  to  the  officer  to  compute  what  io 

due. 

l.AAer  judgment  hj  default,  it  is  not  osoal 
to  have  a  writ  of  inquiry,  but  to  refer  it  to  the 
IKOper  officer  to  calculate  damages,  costs,  and 
ittteresL    2  Saund.  107  a. 

2.  Where  there  is  one  count  on  the  bill, 
and  isBoes  on  the  restf'plaintiff  may  refer  it 
to  the  officer  to  compute  principal  and  interest 
OQ  the  first  count,  before  a  noUe  prooequi  is 
entered  1o  the  iasncs.    1  Sannd.  109  a, 

(j)  CottM. 

1.  The  acceptor  cannot  stay  the  proceed- 
ings  without  paying  costs  in  the  actions 
tgaiast  other  parties  to  the  bill:  but  the 
odier  parties  to  the  bill  may.  2  Saund.  61  /. 
n.W. 

2.  If  the  sheriff  be  attached  for  not  bring, 
ing  io  the  body  in  an  action  against  the  ac- 
ceptor, the  sheriff  is  not  liable  to  the  costs  in 
other  actions  against  other  parties  to  the  bill. 
2  Saund.  61/.  n.  [A]. 

(k)  Execution. 
It  is  a  eoDtemiyt  to  take  out  execution  both 
against  the  drawer  and  indorser.    Lawrence 
v.Jaco6,lSti^.515. 

BILL  OF  LADING. 

1.  ITie  property  of  a  cargo  is  in  the  con- 
signee of  the  bill  of  lading,  and  he  may  as- 
■ign  it  ofer.  Evano  v.  BSarlett.  1  Ld.  Raym. 
271. 

2i  If  the  bills  state  the  goods  to  be  shipped 
by  plaiotiffii  to  the  order  of  A  at  S,  and  the 
freight  to  be  paid  by  the  plaintifi  in  London, 
tlie^  may  maintain  an  action  of  trover  for  non- 
dehrery.    2  Sannd.  47  A:,  n.  [e]. 

3>  Otherwise,  if  the  bill  merely  state  that 
^  goods  were  shipped  by  order  and  on  ac- 
cojmt  of  vendee ;  in  that  case  the  latttar  must 
^g  the  action.  2  Saund.  47  k.  n.  [e],  cites 
Snmn  V.  Hodgoon^  2  Campb.  36. 

4  The  assignee  of  a  bill  of  lading  may  sue 
in  his  own  name.  1  Saund.  210  a.  n.  [a],  and 
cases  there  cited. 

BILL  OF  REVIVOR. 
There  cannot  be  a  bill  of  revivor  upon  a  bill 
of  rerirar.    Kenn^o  case,  7  Go.  45  b. 

BISHOP. 
!•  There  are  firar  things  requisite  to  com- 
ply a  bishop,  viz.  election,  confirmation,  oon- 
'Kration,  and  intallation.    Bp.  of  St.  David  v. 
^,  1  Balk.  137. 

2.  Bishops  are  peers,  and  greatly  revered 
inlaw.    Jenk.  Cent.  II.  37. 

3.  He  has^the  cure  of  the  souls  of  the  pa- 
c^ioners  within  his diooess.  Orendonw.bp. 
«fIsaes{ii,Ftow.497. 


4.  It  is  not  inoonsistent  for  a  bishop  to  be 
an  incumbent  Edeo  v.  Bp.  of  Oxford,  Vaugh. 
22. 

5.  His  former  preferments  are  void  by  his 
consecration  and  confirmation,  not  by  his 
election.  Bp.  of  St.  David  v.  Lucy,  1  Salk. 
136. 

6.  If  a  parson  is  chosen  bishop,  his  bene- 
fices are  all  void,  and  the  king  shall  present 
Edeg  V.  Bp.  of  Oxford,  Vaugh.  19,  20. 

7.  He  may  be  an  incumbent  after  consecra- 
tion.   Edeo  V.  Bp.  of  Oxford^  Vaogh.  24. 

8.  An  incumbent  created  a  bishop  of  Ire- 
land, may  yet  hold  his  living  tn  commendam. 
Woodley  v.  Bp.  of  Exeter^  Cro.  Jac.  691. 

9.  On  the  incumbents  being  made  a  bishop, 
the  king  is  to  present  Rex  v.  Bp.  of  London^ 
Comb.  §00,  dLC. 

10.  All  bishops  are  co-ordinate  or  pareo 
jure  dtetno,  but  not  jure  humano.  Bp.  of  St. 
David  V.  Luc^,  1  Salk.  135. 

*11.  The  bishop  has,  of  common  [  *235  ] 
right,  the  disposal  of  seats  in  the 
church.    Jacob  v.  DaUoie,  7  Mod.  8. 

12.  He  may  grant  letters  of  institution  un- 
der any  seal,  and  out  of  his  diocese.  Cort  v. 
Bp.  of  St.  David,  Cra  Car.  342. 

13.  The  bishop  has  a  right  to  take  reason, 
able  time  to  inquire  into  the  character  and 
ability  of  the  person  elected  to  superintend  a 
free  grammar-school,  before  he  licenses  him. 
Rex  V.  Bp.  of  LiUl{field,  7  Mod.  218. 

14.  Bishopricks  are  still  donative  in  Ireland. 
Anon.  3  Salk.  72.  pi.  4.    1  Sal.  136.  Pal.  27. 

15.  A  bishop  may  purchase  to  him  and  to 
his  heirs,  or  to  him  and  to  his  successors,  as  ha 
pleases.     tViUiow  v.  Berkley,  Plow.  234. 

IG.  A  bishop's  lease,  if  it  exceed  the  statute, 
is  void  tn  toto  as  to  tho  successor.  Smartle  v. 
PenhaUow,  1  Salk.  189.  2  Ld.  Raym.  994. 
S.C. 

17.  Usurpation  will  bind  the  present  bishop, 

but  not  his  successor.    DaUow  v.  Bp.  of , 

Cro.  Jac  673. 

18.  His  lands  are  extendible  under  an  elegit 
2  Saund.  68/. 

19.  He  that  can  visit  can  also  deprive.  Bp. 
of  St.  David  v.  Lucy,  1  Salk.  135. 

20.  Bishops  in  their  courts  may  punish  a 
temporal  offence,  if  committed  in  an  ecclesias- 
tical matter,  or  fiice  of  the  court  S.  C  1 
Salk.  134 

21.  On  issue  whether  a  parson  be  deprived, 
the  court  writes  to  the  bishop ;  but  on  issue 
whether  a  bishop  be  deprived,  it  writes  to  the 
archbishop.  Bp  of  St.  David  v.  Lucy,  1  Salk. 
135. 

22.  The  archbishop  has  a  metropolitical 
jurisdiction  over  bishops  by  the  common  law. 
Bp.  of  St.  David  v.  Lucy,  1  Salk.  135. 

23.  A  bishop  may  be  punished  in  the  arch- 
bishop's court  for  any  offence  against  the  duty 
uf  his  office ;  and  may  be  cited  before  the  arch- 
bishop  in  person  for  simony,  Slc  Bp,  of  St. 
DavidY.lMcy,18olk.  134. 

24.  Lay  persons  married  or  unmarried  being 
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doetoraof  the  civillaw,  may  U  MBmiifariea,  |  withimt  writing.    Ub^A  ▼.  A»k^m%,  Ma 
oflSciak,  tcribei,  or  regrigtan  to  the  bishop ;  bot  573. 


though  he  be  not  a  doctor,  bat  on]  j  a  layman, 
he  ma?  be  appointed.  H^ottcrT.  Sir  J,  hamh^ 
Cro.  Cfar.  258.    Jo.  264.    Cro.  £1.314. 

25.  Archbishops  or  biehope  may  Jadge  in 
person,  or  by  their  yicar-generaL  6p,  of  St, 
David  y.  Lucy,  1  Salk.  134. 

26.  or  common  right,  the  dean  and  chapter 
are  guardian*  of  the  apiritualitiee,  daring  the 
vacancy  of  a  bishoprick ;  but  the  usage  of 
England  is,  that  tlie  archbishop  is  guardian  of 
the  spiritualities  in  the  suffragan  diocese. 
Dean  and  Chapter  of  Durham  t.  Arehbtahop  of 
York,  1  Vent  225.  234. 

27.  Bishops  are  not  restrained  by  the  1  Ellis, 
from  granting  ancient  offices  which  eiisted 
before  that  act,  with  the  accustomed  fees  an- 
nexed ;  and  grants  so  made  being  allowed  by 
the  dean  and  chapter,  are  valid,  mdependent- 
ly  of  the  consideration  of  the  uaefuhiess  of  the 
oflke.  7V<2aioney,  Bart  t.  Bp.  of  WhUon.  I 
Keny.256. 
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I.  RxSPBCnifO  BONDS  AlfDTBIIKOONDrnOlIB 
IN  GBNTRAL,  pb  236. 

II.  What  bonds  abk  joint,  p.  236. 

III.  What  abk  skvxbal,  p.  &6. 

IV.  What  bonds  abk  good  as  to  tbeib 

imiM,  p.  236. 
V.  What  abb  not,  p.  287. 
VI.  What  bonim  abk  good  nc  BSSPKcr  of 

THB8UBJBCT.lfATTKB,  p*  237. 

Vn.  Whbn  bonds  abk  void  in  BKsnDCT  OF 

THE  SUBJBCT.MATTKB,  p.  237. 
VIII.  CONSTBUOTION  OF  BONpfl  AND  THBOl  OON- 
DIT10N8,  p.  238. 
IX.    EFFBCTOFABOND,p.239. 

X;  What  atoqm  ob  dischabgis  a  bond.  d. 

239.  *^ 

XI.  What  dgis  not  disobabob  ob  avoid  a 

BOND,  p.  239. 

[  *236  ]  *XII.  Effbctofduchaboinoonxof 

SBVKRAL  OBUGOBS,  p.  240. 

XIII.  Of  contbibdtion  betwbkn  joint  obu- 

GOBS,  p.  240. 
XrV.  PBocnoiNGs  ON  BONDS.    Seo  post,  tit 

DXBT. 

I.  RKSnCTING  BONDS  AND  TBEIB  CONDITIONS  Of 

OBNEBAL. 

1.  An  obligation  and  condition  are  one  deed, 
and  the  date  of  one  is  the  date  of  the  other. 
Forth  V.  Ibrriton,  Cro.  Eliz.  723. 

2.  A  memorandum  written  after  the  condi- 
tion is  part  of  the  condition  of  the  bond.  Broke 
T.  Smith,  Uo.  679. 

3.  A  bond  without  a  consideration  is  good, 
and  no  relief  can  be  obtained  in  equity.  Jenk. 
Cent  109.    Plow.  309. 

4.  In  a  defeasance  to  a  bond  it  is  not  neces- 


sary to  recite  the  bond.     Treoet  v.  ilf^t,  2^  pi«per,  yet  if  the  intent  of 'the  psrties  ctft 


Com.  565. 
5.  A  new  defessance  to  a  bond  cannot  be 


6.  A  bond  is  good  thoug-h  the  i^imititiflp  bi 
impossible.    Wood  ▼.  Avery,  8av.  97. 

7.  A  bond  cannot  be  demanded  by  the  wonli 
bona  et  eataUa^  nor  pass  by  those  worda 
Chanel  v.  Robothatn,  Yelv.  68. 

8.  A  debt  upon  bond,  and  a  debt  doe  fir 
rent  upon  a  lease,  are  equal  in  degree.  Oegi 
V.  Aeton,  1  Com.  67. 

9.  Trover  lies  for  a  bond.  Piekerimg  v.Jf- 
pUby,  I  Com.  355.     Coniru,  Croi.  ISL  723. 

10.  A  bond  to  the  use  of  a  feme  e&oeri  will 

3o  to  her  administrator,  not  to  the  hosbsoiL 
o&fison*ff  case,  Popb.  106. 

11.  If  a  bishop,  dean,  parson,  or  vicar,  kt^ 
take  an  obligation  to  him  and  his  soooesson, 
it  goes  to  the  executors.  AmndeTe  case.  Hob. 
64. 

12.  If  a  person  (indebted  by  mortgifB  ud 
bond)  pay  money  to  his  creditor  gewirsBy,  tbt 
creditor  may  apply  it  in  discharge  cither  of 
the  mortgage  or  bond.  Wtttsiisoit  v.  ^Stoiu^ 
9  Mod.  ^^7. 

13.  A  bond  is  nd  ken  npon  the  Isnd.  t 
Saund.  8  c. 

14.  It  oannot  be  delivered  as  an  eeenn  to 
the  party  himself.  Norton  v.  JiroItiiM».  Hoh 
246.    Jenk.  32a 

15.  The  obli^  oannot  aUegs  he  delivcnd 
it  upon  condition;  a  stranger  may.  Jenk. 
Cent  166. 

II.  WbAT  BONDG  aaX  JOINT. 

1.  *"  We  bind  oorselves  and  eachof  us  join^ 
ly,**  is  only  joint,  not  several  Amn.  Ma  ftffi* 
pi  407. 

2.  Though  the  bond  be  joint  and  ssreralis 
its  terms,  yet  if  the  interest  be  joinlb  it  i>  « 

r'  t  bond  only.    AmMer  ▼.  iTarsfit,  1  Sbov. 
Comb.  115.  S.  a 

III.  What  abs  sbvbbai. 

1.  Father  and  son  were  bound  jointly  tfasi 
the  son  (an  apprentice)  should  account;  m<^ 
b  bound.     1F%tl^  v.  liiq^,  8  Mod.  J9L 

2.  Two  were  bound  jointly ;  and  an  tciiflO 
being  brought  against  one,  it  was  held  goo^ 
because  it  did  not  appear  that  the  other  sjgiMi 
and  sealed  it ;  and  if  he  did,  yet  it  is  not  lui 

deed  without  deUverr.    CMv.JVieMomo 
Mod.  242. 

3.  A  joint  bond  is  good  against  the  ptfty 
who  executes  it    ARom.  11  Mod.  385. 

IV.  What  bonds  abb  good  as  to  tbbib  v<i^^ 

1.  A  bond  in  this  form,  **  I  am  oontent  to 
pay,  Itc.'*  is  good,  and  debt  or  eovenant  liea 
ilnon.  3  Leon.  119. 

2.  Debt  on  bond,  or awritmg  under ietl,iB 
thess  words,  **thess  are  to  authorise  jeo^ 
sellmy  goods  to  the  amount  of  91,  '^^^jli 
hereby  acknowledge  I  owe  you,"  to  god* 
&t0yer  v.  Mawgrvige,  11  Mod.  318.  liott. 
207,208.    IVentm 

3.  Thougha  bond  be  in  words  ever  soiffl^ 


oollected,itwiUbegood.    Crmm^^'^^^ 
daU,  12  Mod.  193. 
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4.  It  'wiQ  not  bo  made  Toid  by  fidie  Latin. 
DtUtm  ▼.  Xiryf,  Cro.  Jac.  36 1.  Velv.  95. 193. 

5.  A  bood  in  Italian  adjudged  good.  Parker 
T.  IZeaaad^,  Cro.  Jac  20& 

6.  A  vanuice  in  the  §olvendum  if  imma- 
tezia],  becauw  the  first  f»ut  of  the  bond  makes 
it  pai^hle  to  the  plaintiff.  Robert  v.  Homage^ 
3  LJl  JUjn.  1043.     6  Mod.  22a  3  Salk.  659. 

&a 

[  *237  J     7.  A  bond  is  good,  althoagh  the 
ramamo  of  the  obiigee  be  omitted. 
AmImmt.  Morgam^  11  Mod.  275. 

8.  The  eohendum  in  a  bond  may  contain  a 
id&cieBt  deacription  of  the  obligee.  Lambert 
▼.  BramikwaUe^  3  Stra.  945. 

9.  A  bond  taken  by  the  bailifis  of  a  corpo- 
nSka  in  their  namea,  and  not  by  way  of  re- 
omiiajMse  in  tlw  name  of  the  Ung,  it  good. 
Wetbertby  ▼.  Ben^fice^  1  Lutw.  497.  501. 

10.  A  bond  is  good  without  words  obUga- 
torr.  B«iN0e*«  case,  )  Leon.  25.  3  Leon.  119. 

IL  Want  of  data  will  not  hart  Dodean  ▼. 
Kii9cs,YelT.194. 

1%  And  a  bond  is  good«  though  the  date  be 
impoaBbla;  ioe  any  date  may  be  alleged. 
Crswwa  T.  GrimBMe,  Comb.  477. 

13.  A  bond  was  oontfitioned  that  the  obligee 
diodd  pay  30L;  and  if  de&ult  was  made,  then 
tiha  band  was  to  be  void,  or  otherwise  to  stand 
ia  fan  tbroe;  but  it  waa  held  good.     WeUt  v. 

Wrwte,  2  Mod.  285. 
14  The  want  of  **  in  «tt;ii«  m  tuiimanium'* 

»  a»  objeOion.    itnen.  Owen,  33.    1  Leon. 

35.    3l4on.ll9. 

V.  What  amm  not. 
L  Inaeaable    words    ritiate    the    bond. 

&MV»  ▼.  GrecaiUfi,  2  Lot.  166.  3  Salk.  75. 
2.  If  an  obligation  of  200/.  be  made  to  two, 

irfsfiafaw  1002.  to  one,  and  1002.  to  another, 

it  ia  a  foid  mtiomuhnn.     StukeUy  ▼.  BuiUr, 

Hob.  172. 

^  WiuTioiiDa ami ooon  in 


1*  A  bood  by  a  deputy  to  pay  a  certain  snn 
Mt  of  his  salary  or  proiitsi  is  good.  OuU^ord 
T.  CsrdoMB,  1  Salk.  466.  468. 

9.  Bat  where  it  is  without  relation  to  the 
«lu7orptofits,itisyoid.  Gsdo^pAifi v.  TWor, 
lSt&.468.    /d.466. 

3>  A  bond  may  be  good,  though  it  be  to 
periom  void  articlea.  GMom  t.  jDooief, 
Comb.  242. 

4  In  a  ooodition,  if  some  dauses  are  good 
^  tome  void  in  law,  the.  bond  will  be  good 
f^  te which  is  good  at  common  law;  aw«r, 
i^Uf  port  were  made  Yoid  by  act  of  parlia- 
BKnt   Pcorsoa  ▼.  fftcmes,  Carter,  230. 

&  Wherever  the  condition  may  be  perfiirm- 
•d  without  breach  of  the  law,  the  bond  is  good. 
IbdkeU  T.  JZaynoUf ,  10  Mod.  134 

&  A  bond  restraining  the  obligor  from  car- 

2in(  on  bis  trade  in  a  particular  place,  and 
r  a  limited  time,  is  good»    Culmer  ▼.  Clerk, 
7  Mod.  230. 
?•  A  bond  conditioned,  that  the  obligor  shall 


lar  palish,  and  not  return  to  live  therein  as  an 
inhabitant,  without  permission  from  the  obli- 
gee, is  good.    SheUon  v.  <Slire,  11  Mod.  3l0. 

8.  A  bailiff  of  a  liberty,  under  ^en*  faeiatt 
takes  goods  (as  the  goods  of  K)  at  the  suit  of 
S;  upon  which  W  lays  claim  to  the  goods ;  and 
thereupon,  the  goods  are  delivered  to  W,  and 
a  bond  is  made  to  the  bailiiSs,  on  condition  to 
restore  the  goods,  if  on  a  trial  they  are  found 
to  be  the  goods  of  H,  and  to  save  the  bailiff 
harmless;  the  bond  is  good.  Mnipe  v.  Hobarte, 

I  Lutw.  593,  596. 

9.  If  a  suit  be  instituted  in  an  inferior  court 
against  a  barge-master,  and  the  bailiff,  by  pro- 
cess from  the  court,  attach  one  of  the  defend- 
ant's barges,  while  his  servant  is  navigating  it, 
and  the  servant,  to  release  the  bar^  and  its 
cu'go,  give  the  bailiff  a  bond  conditioned  for 
his  master's  appearance  at  the  next  court,  it  is 
a  legal  bond,  and  cannot  be  avoided  by  a  plea, 
that  the  bailiff  had  no  right  to  take  it,  or  that 
it  was  taken  by  datreM.  Svmner  v.  i^«rryiium» 

II  Mod.  20L 

VIL  Wbin  bonds  aeb  toid  in  mmvcr  or  tbs 

SUBJKCT-MATTBK. 

1.  If  a  bond  be  conditioned  for  performance 
of  covenants  in  an  indenture,  some  whereof  are 
void  by  5  E.  6.  c  16.  of  offices,  although  others 
be  good,  yet  the  bond  is  entirely  void.  Let  t. 
Co&t&«U,Cro.Eliz.529.  Smyth  y.CoUkiU,% 
And.  56,  57. 108. 150. 

2.  A  bond  with  condition  for  performance 
of  a  simoniacal  contract,  is  void.  McuikmUer  t. 
Thdderiek,  Cro.  Car.  361. 425, 426. 

3.  A  bond  given  for  an  usurious 
contract,*  or  for  money  won  at  play,  [  *238  ] 
is  void,    iltten.  2  Mod.  279. 

4.  An  obligation  **  etare  iiuindatft  eeeleeia^^ 
on  excommunication,  is  not  good.  Bp.  ef 
Eaon.  ▼.  Siear,  T.  Rayni.  226,  227. 

5.  Where  the  condition  is  unlawful;  the 
bond  ia  void.  MiteheU  ▼.  ReyneUe,  10  Mod. 
134. 

6.  A  bond  was  held  Toid,  because  the  condi- 
tion was  for  maintenance.  Hodeon  v.  Jngrom, 
Aleyn,  60.    Haekett  v.  7IU«,  11  Mod.  93.  n. 

7.  A  bond  that  one  shafi  not  exercise  his 
trade  is  void.    Anon.  Mo.  115. 

8.  So,  that  one  shall  not  use  his  trade  in 
s«eA  ajariA,  Amm,  2  Leon.  210.  3  Leon. 
207.    2  Show.  346.    SBd^iusrv. 

9.  A  bond  conditioned  to  perfi^'m  a  bye-law 
was  held  bad.  Bp,  ef  Eaam,  v.  Stor,  T.  Raym. 
227. 

10.  Where  a  statute  makes  a  lease  void,  a 
bond  to  perform  a  covenant  in  the  lease  is  void 
also.    Afum.  1  Sid.  309. 

11.  If  the  condition  of  a  bond  be  against 
law,  the  bond  is  Toid;  coa<ra,  if  the  condition 
be  only  impossible.  Wood  ▼.  iiecry,  2  Leon. 
189 

151  If  a  bond  be  naught,  fnoad  the  obligee, 
no  aasignment  of  his  can  make  it  good.  JVr- 
ton  ▼.  Beneon^  10  Mod.  450. 

13.  A  bond  or  covenant  for  the  true  impri- 


xeniove  himself  and  his  family  from  a  particu- 1  sonment  of  J.  S.,  if  there  be  also  a  clause  in  it 
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to  par  ohamber-rent,  &A,  is  a  bond  for  omo 
and  mvour  within  the  statnte  of  8  Hen.  6. 
Moiedel  v.  BRddUton,  T.  Raym.  223. 

14.  Bond  to  refund  part  of  a  portion  may  be 
set  aside.     T\irion  ▼.  Benton^  1  Stra.  240. 

15.  A  bond  void  in  part  by  the  statnte  13 
EUz.  c.  5.  is  void  in  UOa.  Tkoyne^t  case,  3  Co. 
80  b. 

VIII.  CoNsnucnoN  op  bonds  amd  theul  oom. 

DinONS. 

1.  The  intention  of  the  parties  to  a  bond  is 
to  be  reg^arded  in  coostmiiT|r  the  condition  of 
the  bond.  Drttmmond  v.  Duke  of  BoUon^  Say. 
244. 

2.  If  the  condition  of  a  bond  be  lar^r  than 
the  recital,  the  recital  shall  restrain  it  Lord 
Arlington  v.  Merricke,  2  Saund.  414. 

3.  Condition  to  save  harmless  upon  request; 
if  the  land  is  extended  before  request,  the  bond 
is  not  forfeited.    Apon,  Ma  189.  pi.  338. 

4.  If  a  bond,  dated  the  20Ui  March,  be  con- 
ditioned'to  pay  a  sum  of  money  on  the  28th 
March  then  next  foilowinf,  it  shall  be  taken 
to  refer  to  the  current  monUi.  Litter  y,  Stanly^ 
1  Mod.  112. 

5.  If  a  condition  be  to  make  such  assurance 
as  the  counsel  of  the  obligee  shall  advise,  then, 
after  notice  of  advice,  obligor  ought  to  make 
the  assurance;  if  it  be  as  the  counsel  shall  de- 
vise, the  obligee  ought  to  bring  them  ready 
engrossed.    Stajfor^a  case,  Ma  595. 

6.  Condition  to  make  assurance  pufficient, 
assurance  ought  to  be  made  without  request 
or  tender;  and  if  it  be  upon  request,  still  the 
obligor  must  devise  it  at  his  peril.  Pudaey  v. 
Ainison,  Ma  682. 

7.  If  one  be  bound  to  seal  and  deliver  a  deed, 
he  is  bound  also  to  write  and  make  it  Steele 
V.  S^ht,  2  Ra  177. 

8.  A  bond  executed  by  one  at  one  day,  and 
by  another  at  another  day,  relates  to  the  first 
delivery;  aliter,  of  bail.  CroJU  v.  Butel,  8 
Mod.  188. 

9.  A  bond  fbr  payment  of  40<.  with  a  condi- 
tion,  **  that  if  the  obligee  should  work  out  the 
said  40(.  at  the  usual  prices  of  packing,  when 
the  obHgor  should  have  occasion  (either  fbr 
himself  or  his  friends)  to  employ  him,  or  other- 
wise if  he  should  pay  the  40^.,  the  bond  to  be 
void,"  being  in  the  disjunctive,  the  obligor  may 
elect  to  take  the  same,  either  in  work  or  in 
money.     Wrifht  v.  BuU,  2  Mod.  304. 

10.  If  A  gives  a  bond  to  B,  to  pay  him  so 
much  when  B  puts  in  his  answer  to  a  bill  in 
chancery,  B  must  give  notice  to  A  of  his  hav. 
ing  perfbrmed  the  condition,  before  he  can 
bring  in  action  on  the  bond.  Anon.  7  Mod. 
64. 

11.  One  was  bound  to  be  at  such  a  day  and 
place,  to  elect  arbitrators  to  settle  certain  mat- 
ten  in  difference :  they  ou^ht  to  attend  so  long 
before  sunset,  that  the  arbitrators  can  hear  the 
matters,  and  make  their  award  before  sunset 
JUsrsA  V.  EdmundB^  Ma  545. 

12.  Condition,  that  he  and  a  stranger  shall 
■eal  deeds  to  be  made  by  obligee;  if  they  are 


tendered,  the^  may  ha^e  oonveniant 
time  to  consider  them,  if  *thej  are  [  *239  ] 
illiterate,  and  no  time  certain  is  ap- 
pointed for  the  doing*  it.     Anon,  Ma]8S.pL 

13.  If  an  obligor  undertakes  for  resignation 
of  a  living,  it  is  incumbent  upon  him  to  pio> 
cure  the  acceptance  of  a  resignation  by  the 
ordinarv.    Heaketh  ▼.  Gray^  Say.  187. 

14.  Obligation  to  pay  money  within  a  nn- 
nor,  where  J.  S.  hath  bona  Jelenum  ;iftht 
obligee  be  attainted,  J.  S.  shall  not  have  the 
debt    Ard$  v.  Smithy  2  Leon.  56. 

15.  If  a  bond  be  to  make  an  estate  at  die 
costs  of  the  obligee,  he  ought  to  tender  the 
costs.    Anon,  Mo.  22.  pi.  76. 

IX.  Efpbct  op  a  wovb, 

1.  A  bond  is  no  satisfaction  for  money  doe, 
though  it  msy  be  fbr  money  before  it  was  doe. 
Young  V.  Rudd,  12  Mod.  86. 

2.  A  bond  discharges  .an  assumpsit  by  ex* 
tinguishment  (being-  of  a  higher  nitoie.) 
Jtfovv.  King,  12  Mod.  537,  53a 

3.  A  general  bond  fbr  the  performsnce  of 
covenants,  does  not  alter  the  nature  of  reol; 
and  it  ought  to  be  demanded.  Ck^moM  r. 
Chapman,  Cro.  Car.  76,  77. 

4.  One  bond  may  be  a  satisfaction  of  tbs 
condition  of  another  bond  before  ^rfeiture; 
aliier,  if  after.  Baher  v.  Palmer,  12  Mod.  539. 

5.  The  bond  Ukes  effect  from  delivery.  1 
Saund.  291.  n.  [A.] 

X.  What  avoids  oa  DiscnAaoEs  a  bond. 

1.  Bond  made  by  duress  may  be  avoided. 
Reniger  v.  Fogoaaa,  Plow.  19. 

2.  The  releaoe  or  discharge  in  law  of  ooe 
obligor,  releases  or  discharges  the  other.  Frf- 
er  V.  GUdridge,  Hob.  10.    2  Saund.  47 1 

3.  If  three  arc  bound  jointly  and  sevenOyi 
and  the  seal  of  one  is  taken  off,  it  makes  the 
whole  void.  Seaton  v.  Iienaon,fiLef,220.  S 
Show.  28.  Bed  vide  poot,  div.  XI.  pL  3. 

4.  If  one  be  bound  fbr  the  faithful  aertioe 
of  an  apprentice,  a  release  made  toihe  a> 
prentice  is  a  discharge  of  the  bond.  Affos.  3 
Leon.  45. 

5.  If  an  obligee  makes  the  wife  of  the  chb. 
got  executrix,  and  dies,  the  action  is  euspen* 
ed  and  extinct    Fryer  v.  Gildridge,  Hobu  10. 

6.  So,  where  the  obligor  is  made  admmi*- 
trator  (or  executor)  to  the  obligee,  the  boodji 
released.  Parke  v.  WiUon,  10  Mod.  518. 880. 
Wanffford  v.  Wangford,  1 1  Mod.  3a 

7.  So,  if  a  woman  obligee  marries  the  obU- 
gor,  or  one  of  the  obligors,  it  is  a  relet*  m 
law.  iV«dAam*t  case,  8  Co.  135  a.  Gagef.Jf- 
ton,  Carth.  511.    .  . 

a  A  release  contained  in  the  will  oftw 
obligee  is  not  sufficient  Paroons  v.  Cov^ra, 
C.  T.  Hardw.  357.  .  . 

9.  If  a  bond  be  condiUoned  to  do  an  art  w 
the  request  of  the  obligee,  and  the  obJj^  *«• 
without  making  any  request,  the  bond  ii  ti- 
tinguished  at  Uw.  AtehefUl  ▼•  Vt^r^^  *" 
Mod.  519, 520.  ^        .^ 

10.  An  obligation  is  dimsbBXged  by  an  i»- 
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Benton  of  drfbwuee  rabMqnent ;  and  that  ia 
^  fQOd|kt  in  bar.    Hodget  t.  SmUk,  Cro. 

1 1.  GonfitiaD  to  do  one  thing  or  another  at 
bis  decCioo;  ifhe  be  diacharfed  from  one  by 
the  act  of  God,  he  ia  discharged  of  both. 
~  Mo.  357. 


XL  What  oob  mot  nrnmAMOK  ok  atoid  a 

BOKO. 


I.  A  bond  which  was  good  when  it 
made,  is  not  made  void  (bj  the  statute  of  osa- 

Z,  13  E  9.  c.  13.),  by  an  nsorioos  contract 
r  ddaying  the  day  of  payment,  after  the 
tioM  of  making  it.  FtrraU  y.  Shaen^  1  Saund. 
S95. 

S.  A  release  of  one  joint  obligee  of  all  ac- 
tions, &c  upon  his  own  account,  does  not 
disdarge  the  obligation.  Noket  ▼.  Stake§t  1 
Vent  35. 

3.  If  two  are  boond  in  a  bond,  and  the  seal 
of  one  is  taken  away,  yet  the  bond  is  good. 
HidUd^i  case,  Owen.  &    Co2Itns  y.  Frofser, 

iR&ataa. 

^  A  bond  may  be  discharged  by  the  act 
of  God,  but  it  cannot  be  ayoided  by  the  act  of 
the  obligor  himself  Forth  y.  Holbonughi 
Poph.  40. 9&  165. 

5.  If  an  obligation  be  made  to  A,  to  the 
use  of  B,  B  cannot  sne  nor  release  it  Qfiy 
▼.  ITerde,  1  Lev.  335. 

6.  A  bond  will  not  be  avoided 
[  ■WO  J  ly  *yidoaa    writing.      Doiont  y. 
Httkwmi,  Cro.  Car.  416«  418. 

7.  If  a  bond  be  naade  by  **  Erlin,**  and  snb- 
Kribed  **  Eriwin,**  it  is  no  material  yarianoe. 
Hendawn  v.  Fotier^  3  Salk.  463. 

8.  An  obligation  which  is  single,  is  notdis- 
charged  by  a  penal  bond  subsequently  given 
fcr  the  same  debt.  Manhood  y.  Crick^  Cro. 
Hix.716.737. 

9.  A  bond  cannot  be  discharged  without 
qndaltr.    NeoU  y.  Sh^fiOdf  Cro,  Jac.  354. 

10>  OUigatian  being  sealed  by  A  and  B, 
•Aerwards  the  name  of  C  is  interlined  by  the 
onsent  of  all  parties,  and  he  also  seau  the 
Imulf ;  it  is  good  as  to  all.  Znteh  y.  Claye^  2 
Lev.  35. 

II.  If  a  bond  be  fiooditioned  for  perfbrm- 
uwo  of  Qovenants,  though  the  covenants  bro> 
^  be  released,  yet  the  bond  remains  under 
fiffleitare.  Bp,  m  Wmehester  v.  PuUettone, 
flob.l6a 

11  If  a  bond  be  given  by  A  and  B  to  H, 
jointlj  and  severally,  a  covenant  irom  H  not 
to  loe  ia  DO  defeasance.    Say  y.  JTynffston,  3 

^3.  If  A  take  a  joint  bond  from  B,  C,  and 
^,  and  afterwards  accept  the  notes  of  B  and 
C  in  diaehar^  of  the  bond,  chancery  will  not 
J^  A  relief  apfainst  D,  on  the  notes  not 
j*^  paid,  D  bemg  a  mere  surety,  and  not 
^^  reoeiyed  any  part  of  the  conaideration. 
««^  V.  £&0M^  9  Mod.  43a 
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XII.  EmCT  OF  DISCBABOIINI  OHB  QV  iCVKRAli 

osLiooas. 
1.  If  they  be  sued  jointly,  and  both  taken 
b^  eapiao^  Ihe  death  or  escape  of  one  will  not 
discharge  the  other.    FotUr  v.  Juekoon^  Hob. 
59. 

^  8.  If  they  be  sued  severally,  and  aatisiae- 
txon  be  once  had  against  one,  or  against  the 
sheriff,  (upon  the  escape  of  one,)  the  other 
may  have  an  audita  fuereia.  Footer  Y,Jackionf 
Hob.  59. 

3.  Where*  two  are  bound  jointly  and  seve* 
rally,  and  one  is  taken  in  ezecuUon,  the  obli* 
gee  may  proceed  against  the  other,  ilnoii.  3 
dalk.  6. 

4.  If  the  bond  be  joint,  or  joint  and  seve- 
ral, a  release  to  one  obligor  discharges  the 
rest,  and  may  be  pleaded  by  them.  8  Saund. 
47  t    See  ante,  p.  339.  div.  X. 

5.  It  is  otherwise,  if  obligee  covenant  only 
not  to  sue.  lb.  See  ante^  p.  3.  («.) 

XIII.  Or  OONTElBUnON  BETWKXH  JOMT  OKI- 

Goas. 
When  the  bond  is  made  by  two  jointly  and 
severally,  both  are  principals ;  and  neither  can 
have  a  pUgiio  acquietanait  against  the  other, 
without  be  be  expressly  named'  as  surety  in 
the  bond.    Footer  v.  Jadfctan^  Hob.  53. 

BOROUGH. 

1.  There  are  two  sorts  of  boroughs ;  the 
first,  where  the  electors  give  their  votes  in  re- 
spect of  their  being  burgesses,  the  second, 
where  they  give  them  as  members  of  a  cor- 
poration.   Aohby  V.  Whjte,  6  Mod.  52. 

3.  An  indictment  (on  the  5  Eliz.  c  4.)  for 
using  a  trado  without  having  served  as  an 
apprentice  to  it,  will  lie  at  a  borough  sea* 
sion.    Rex  v.  Fravklin^  G  Mod.  330. 

BOROUGH  ENGLISH. 

L  The  custom  of  borough  English  puts 
the  youngest  son  in  the  place  of  the  eldest  at 
common  law.  Clement  v.  &tu2afflore,  Holt, 
134    2  Ld.  Raym.  1034  S.  a 

3.  On  a  grant  to  one  and  his  heirs  for  three 
lives,  the  younger  sonr  will  be  heir.  Ba&tor  y. 
DoudoweU,  3  Lev.  13a 

3.  The  custom  of  borough  English  is  con* 
fined  to  lineal  descents,  and  doea  not  take 
place  amongst  collaterals.  BayUy  v.  Steoono^ 
Cro.  Jac  19a 

4.  If  copyhold  land  (of  the  tenure  of  bo* 
rough  English)  be  surrendered  to  the  use  of 
another  person  and  his  heirs,  and  he  dies  be* 
fore  admittance,  the  right  will  descend  to  the 
younrcst  son.  Baker  v*  Dereham^  cited  ia 
Bla£bwm  V.  Chttveo,  1  Mod.  103. 

5.  If  a  person  have  five  sons,  and  the  young, 
est  die  in  the  life-time  of  his  father,  baving 
issne  a  daughter,  and  the  father  afierwann 
purchase  and  become  seised  of  copyhold  lands 
m  the  nature  of  borough  English,  the  daugh- 
ter of  the  fifUi  son  shiQl,  on  the  death  of  her 
grandfather,  inherit  these  lands  Jure  re- 
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f^rueni&timnt^  tnd  not  the  fourth 
[  *241  ]  *iiirvi7ing  no;  for,  by  the  custom 

of  borough  Englieh,  the  youngest 
Mm  and  his  representatives  are  as  much  heirs 
to  the  borough  English  lands,  as  an  eldest  son 
and  his  representatives  are  heirs  to  lands  de- 
ecendible  as  at  common  law.  Clement  v. 
Seudamore,  6  Mod.  130.  2  Ld.  Raym.  1034. 
a  C.  Godfrey  V.  BtiUoek,  I  RoU.  Abr.  623. 

6.  But  where  there  is  a  custom  within  a 
manor  that  lands  shall  descend  to  the  eldest 
sister,  the  custom  does  not  (when  there  is 
neither  a  son  nor  a  daughter)  extend  to  an 
eldest  niece,  but  the  lan&i  must  descend  ac- 
cording to  the  rules  of  the  common  law,  in 
default  of  such  son,  daughter,  or  niece.  Good- 
trin  V.  Spray,  6  Mod.  1&.  n. 

7.  The  common  law  takes  notice  of  the  cus- 
tom  of  borough  English.  Clement  v.  Scuda- 
more,  Hdt,  125. 

8.  The  custom  exists  in  the  manor  of  Croy- 
don.   S.  C.  Holt,  124 

9.  The  heir  by  borough  English  must  bring 
error  on  a  plea  of  land,  and  not  the  heir  at 
common  law.  2  Saund.  46  a.  (See  also  Crui. 
Dig.  vol.  3.  p.  442.) 


BORROWER. 
A  borrower  may  maintain  trover  to  i^ecovcr 
the  thing  lent,  if  taken  out  of  his  possession. 
9  Saund.  47  e. 


BREACH. 

How  A  BUBACfH  SHOULD  BK  ABSIOIfKD  IN 

INO. 

1.  It  is  a  eeneral  rule,  that  a  breach  is  well 
assigned  in  tibe  words  of  the  condition.  Amm, 
10  Mod.  443. 

3.  In  assumpsit  to  deliver  com  on  or  before 
the  5th  of  January,  a  breach  that  he  did  not 
deliver  upon  the  5th  of  January,  is  good. 
Hamon  v.  Oioden,  1  Salk.  140. 

3.  All  matters  necessary  to  constitute  the 
breach  must  be  distinctly  stated.  1  Saund.  d. 
n.  \b]. 

iu  But  disjunctive  words,  such  as  **paid  or 
caused  to  be  paid,"  are  unnecessary.  1  Saund. 
S34  c.  n.  [6j. 

5.  Where  the  promises  are  mutual,  fion/»er- 
JormavU  agreameiUutn,  (without  showing  a 
particular  lireach,)  is  suiCcient  Knight  v. 
Keeek,  4  Mod.  188. 

6.  Whereasct./a.onareoogniianoeofbail 
assigned  for  breach,  that  ho  did  not  render 
himself  in  execution  of  the  judgment,  though 
these  were  improper  words  (because  the  prm- 
dpal  only  could  render  himself  in  execution 
of  the  judgment),  yet,  because  they  were  the 
Tory  words  of  the  condition,  it  was  held,  upon 
error,  that  the  breach  was  well  assigned,  and 
that  the  words  should  be  understood  in  the 
same  sense  in  the  pleading,  as  when  used  in 
the  oondition  of  the  reeogninnce.  Anon,  10 
Mod.  443, 441 


BRIBERY. 

1.  A  defendant  was  committed  lor  eode^' 
vouring  to  bribe  the  plaintiff*s  attorney  DOltB 
appear  against  the  bail  on  their  justifjiof. 
HejUton  v.  lAoter^  Ca.  Prac.  C  P.  8a 

2.  A  party  who  promises  money  to  inotha, 
to  induce  him  to  vote  at  the  electioo  of  a  iiieii> 
ber  of  a  corporation,  is  liable  to  an  infbnrtt' 
tion.    JZor  V.  PlyM^fm,  3  Ld.  Raym.  1377. 

3.  If  a  voter  receive  monev  for  the  expresi 
purpose  of  inducing  him  to  forbear  voting  ftr 
one  of  the  candidates,  it  is  bribery  within  the 
2  G.  2.  c  24.;  and  it  does  not  alter  the  ofleooe, 
that  the  TOter  did  in  fact  vole.  Buohv.RtH- 
ing.  Say.  289. 

4.  It  is  no  objection  to  a  witness  to  pro** 
the  bribery,  that  he  was  himself  a  party  en- 
gaged in  it    MMdv.JRo6ifisoR,Wilks,4& 

5.  In  an  action  for  the  penalty  eiven  bj 
this  act,  the  original  precept  from  toe  iber^ 
to  the  returning  officer  may  be  given  in  evi- 
dence, and  it  need  not  be  proved  to  be  retim- 
ed.   Id.  ibid. 

6.  A  copy  of  the  ivrfl-hook  is  good  evideoce, 
as  being  a  copy  of  a  book  of  a  pobiic  iutiir<' 
Id.  ibid. 

BRIDGE. 

I.  Who  18  UABLB  TO  aKPAlft  A  BUMKi  p* 

242. 
*II.  Ofthb  iNDioTiuorrQRmvoaMA-[  *3^  ] 
noN  loa   NOT  BXPAnino, 

AND  raOCMtDiNUS  UTOH  IT,  p  249. 


I.  Who  is  uablk  to  RKPAn  a  iww* 

1.  The  repair  of  bridges  ma^bechineiW 
on  lands  by  tenure  or  prescnption.  ntg.i* 
BtfcJmeU,  Holt,  128.    6  Mod.  307. 

2.  A  public  bridge  must,  of  common  ri;i»i 
he  repaired  by  the  county;  but  by  tenow,* 
prescription,  ^  the  burthen  ^'^P^JSJ^ 
on  a  particular  person.  Rex  v.  M.  ef  Wh* 
6  Mod.  307.  . 

a  The  mhabitanU  of  a  county  ctfuv^  « 
their  own  authority  cAaii^  a  bridge  from  «• 
place  to  another;  it  must  be  by  act  of  p*"*' 
ment  Rex  v.  Inhahitanto  of  WHa-  ^  ^^ 
307. 

4  An  individual  may  be  charged  riOf"' 

tenuTit,    2  Saund.  158  tf.  n.  [6]. 
5.  If  a  private  person  build  a  private  bndge, 

which  afterwards  becomes  of  pubUe  ooor^ 
nience,  the  whole  county  is  bound  to  t^ 
it    jRexv.AiAa6itefifso/lVt<te.6Miid.307. 

a  Corporations  are  rateable  with  the  eoonV 
towards  the  repair  of  public  bridges.  CW 
of  WoreeoUr  v.  roam  of  Eoe$kmn,Sk3SuTa*^ 

7.  Members  of  corporatkns  cannot  sMi^ 

be  charged  after  dissoluUon,  but,  ^J^^ 

of  their  lands,  they  may.    Re*  ▼•  '^^  ^ 

Co<eAefter,2Kob.4apL86.  .  ^^ 

&  A  brd  ofa  manor  is  not,  in  thsl  elitf>^ 

ter,  bound  to  repair  a  bridge;  botheiD|^ 
bound  by  reason  of  tenure  or  by  presonpw^* 

Rex T.  Aidbial,  7  Mod. 55.  __hv 

9.  Iftfaekvdofa  manor  hold  tbeiiMii«  "7 
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tha  temee  of  repcuriiif  a  luidfe,  «U  the 
aliMieet  of  tbe  maiuir  me  Mpantehr  liahle  to 
the  wbobdnife.     Id.  7  Mod.  9a 

10.  Teoant  at  will  is  bound  to  repeir  a 
faooie  vhieh  hanga  over  a  bridge.  Rex  y. 
Wmltm,2Ld.Rmjgn.8S6.    3 Ld.  Raym.  la 

II.  Or  ns  nimcTMKirr  oa  iNvoaiuTioM  ma 

MT     ESTAiaillO,     AMD     raOCBDIMOt 

Dmr  rr. 

1.  Tbe  Kind's  Beneh  has  ooDcarrent  juri^ 
di^ioB  with  the  oeasioos  as  to  repairinr 
bndffea.  JB»  t.  JnUlriUinU  of  Norvrieh,  I 
Stra.180. 

2.  llie  aeaaioiui  have  no  power  by  23  H.  a 
e.  S.  with  reapact  to  private  bridges  not  com- 
BMQ  ID  the  hig^hwaya,  onless  they  are  public 
ooiMaoei,  and  then  they  have  jurisdiction. 
A»  r.  Maf^,  6  Mod.  856.    2  East,  342. 

3>  Indictment  at  the  seesioni,  for  suffering 
a  wrnimen  bridge  to  be  out  of  repair,  is  good, 
vitboot  showing  it  to  be  in  a  highway.  Rmx 
V.  SmmkiU,  2  Ld.  Raym.  1175. 

4  Tbe  indictment  lor  not  repairing  mnst 
thaw  bow  charceahle.  Qaesn  v.  Buckndl. 
Holl,iaa 

5.  An  information  will  not  lie  against  a  lord 
of  a  manor  who  is  bound  to  repair  a  bridge, 
vuboiit  myiag  rations  iamrm^  or  showing  a 
preKriptiMi;  and  though  part  of  the  demesnes 
bas  been  granted  out,  so  that  others  are  con- 
tnbntable,tbatwiU  not  excuse.  Rex  v.  Buck- 
■^214  Raym.  792, 804. 

&  An  indictment  ibr  not  repairing  a  bridge 
vas  held  6«1,  because  it  did  not  set  forth 
wbst  sort  of  bridge,  and  in  what  county, 
^ifcr'f  case,  StL  109.    3Salk.77. 

7*  An  indictment  for  not  repairing  '*a  com- 
pMo  liridge  lituatod  in  a  ooromon  fooUpath," 
^good,  without  stating  it  was  in  the  king's 
'Ufiiiway.    Aar  ▼.  &t j£^,  6  Mod.  255. 

&  On  an  information  for  not  repairing  a 
^^^  ^  attorner-general  may  have  a  ^tmre 
gMtf  from  any  adjacent  county,  or  it  may  be 
^  the  whole  county.  Reg.  v.  InkabiiMnU 
^fB^3  8alk.dSl.    6MoIl91,307. 

9.  They  who  are  not  chargeable  to  repair 
of  eomooQ  right,  may  diteharge  themselves 
Qpoonotgoiity.    Rexi.HkeCUyefNoneick^ 

10.  Bat  generally,  on  indictments  for  not 
Kptiriog  them,  it  is  not  sufficient  to  plead  not 
f^%  oat  the  defondant  ooght  to  show  who 
^^toiepair  them.  Rex  v.  bikabHaniM  of 
^ott«V^3Lev.ll2. 

y^  A  certiorari  mav  be  granted  where 
^^te  perMms  are  charged  to  repair  a 
f^  Rex  V.  MabUaiUo  of  Hamworth^  3 
StifcSOO. 

I  *Ui  ]        •BURGLARY. 

I.  What  is  uawsLkKY^  p.  243. 
U*  What  is  mot  Bin«Laar,  pw  S43. 

L  What  is  BoaoLAaT* 
l>  Bnakii^  glsst  and  windows  tnd  xemov- 1 


mg  goods,  is  burghury,  though  there  be  no 
entry.    Anon,  1  And.  115. 

2.  Openinr  a  chamber  door  to  commit  a 
rape,  was  held  to  be  burglary.  Rex  v.  Gnry, 
1  Stra.  481. 

3.  So,  to  break  open  a  doset-door  or  cup- 
board fixed  to  the  freehold.  Rex  v.  Caeeey^ 
J.  Kely.  63.  69.  Sedvide  Denten'e  case,  Fost 

loa 

4.  Or  if  a  servant  draws  the  latch  of  his 
master's  chamber-door  with  intent  to  kill  him* 
J.  Kely.  67. 

5.  If  a  servant  lets  in  a  thief,  it  is  burglary 
in  both.  CorntoaWe  case,  2  Stra.  881.  Baio- 
kin'e  case,  cited  1  East,  485. 

6.  So,  it  is  bor|[lary  for  a  landlord  to  break 
the  door  of  an  inmate's  or  lodger's  cellar 
or  chamber,  and  steal,  iinon.  J.  Kely.  83^ 
84. 

7.  Breaking  open  and  entering  a  church  by 
night  to  steal  the  goods  of  the  parishioners,  is 
burglary.    Anon.  1  Dy.  99  a.  pi.  5a 

a  Cutting  a  hole  in  tbe  shutters,  and  thrusU 
ing  in  the  band  and  taking  out  goods,  is  fokv 
ny.    Gihbon'e  case,  Fost  107. 

9.  So,  if  a  man  go  to  a  bouie  and  open  the 
window,  and  with  a  hook  thrust  in  his  arm 
and  take  a  carpet,  it  is  burglary.  Rex  v. 
,Sav.59. 

10.  If  a  man  and  his  whole  iamily  are  out 
of  his  mansion-house  for  part  of  the  night, 
burglary  may  be  committed  during  their  ab- 
sence.   4  Co.  39  b. 

11.  Where  the  owner  quits  the  house,  am- 
mo  revertendi,  it  may  still  be  considered  as  his 
mansion-house,  though  no  person  be  left  in  it; 
but  there  must  be  an  intention  of  returning, 
otherwise  it  is  no  burglary.  Nutbrown^e  case, 
Fost  76.    2  East,  P.  C  49& 

12.  If  a  man  has  two  houses,  and  resides 
sometimes  in  one,  and  sometimes  in  the 
other,  and  has  a  family  or  servants  in  both, 
burglary  may  be  committed  in  either,  dur- 
ing their  absence.  4  Co.  39  b.  3  Leon.  83. 
S.C. 

II.  What  is  not  bueolakt. 

1.  It  is  not  burglary  to  enter  and  steal,  the 
door  bein^  open.    Anoa.  J.  Kely.  70. 

2.  Yet  It  may  be,  though  there  be  no  actual 
breaking.    J.  Kely.  43, 43,  44.  82. 

3.  It  IS  not  burglary,  if  a  man  be  found 
ffuilty  of  feloniously  breaking  a  house,  unless 
he  entered  it,  or  broke  the  bouse,  intending  to 
commit  fok>ny.    Anon.  Dal.  32. 

4.  There  can  be  no  burglary  in  a  shop  se- 
vered from  the  house,  except  it  be  lodged  in* 
Anon.  J.  Kely.  84. 

5.  A  servant  employ^  to  sell  goods,  sold 
part  and  received  the  money,  which  he  con' 
coaled  in  his  master's  house:  after  being 
discharged,  he  broke  into  the  house  and  stolo 
the  money;  but  it  was  held  not  to  be  bur* 
glary,  because  the  stealing  the  money,  (never 
having  been  in  the  master's  possession)  was 
no  fekMiy.  Rtx  ▼.  Dingley,  1  Siiow.  53.  Goldsb. 
18a 
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6.  finrglaTY  cannot  be  committed  in  the 
daj'time.    Kex  t.  Segar,  Comb.  401. 


BURIAL. 

1.  No  burial  fee  is  due  at  common  law;  but 
it  may  be  doe,  by  custom,  in  a  iiarticular 
parish.  Andrewa  ▼.  CawtAorn,  Willes,  536. 

2.  A  custom  to  pay  for  burials  is  triable  at 
law.  Ander§on  v.  Walker,  3  Salk.  86.  1  Salk. 
334  S.  P. 

3.  If  the  priest  refuse  or  neg^lect  to  per- 
form the  office,  he  may  be  suspended  for 
(hrce  months  by  the  ordinary;  or  may  be  pun- 
ished in  the  temporal  courts  by  indictment 
or  information,  if  any  inconvenience  to  the 
public  arise  ftom  it  Rex  v.  Taylor,  Willes, 
538.  n. 

4.  The  burial  fees  in  some  places  are  fixed 
by  statute ;  as,  in  St.  Geor^*s  Bloomsbury, 
by  3  G.  2.  c.  19.    Willes,  540. 

5.  The  parson  only  can  license  to  bury  in 
the  church.  Day  v.  BeddingfiM,  Noy,  104. 
3  Salk.  86. 

6.  He  is  not  bound  to  bury  in  any  particu- 
lar part,  though  there  be  a  custom  to  that 
effect;  thus,  a  custom  to  bury  persons  in 
the  church-yard  as  near  their  ancestors  as 
ponible,  is  void.    Frytr  v.  Johnam,  2  Wils. 

7.  Registers  fbr  burial  and  baptism  be- 
ffan  in  the  year  30  H.  8.    3  Salk*  86.    Noy, 


I  •244  ]  BYE-LAW. 

|.  RnrjccTTNo  btb-laws  in  gknbral, 
p.  244. 
II.  Who  can  make  bts-laws,  p.  244. 
HI.  How  thbt  shouu>  be  made,  p.  244. 
IV.  What  are  good  bye-laws,  p.  245. 
V.  What  are  not  good,  p,  246. 
yj.  What  action  lirs  to  recover  a  penalty 

INFUCTEO  by  them,  AND  THE  PROCEED- 
IN08  THEREIN,  p.  248. 


I-  Respiotino  bte-laws  in  general. 

1.  A  bye-Iaw  may  be  good  in  part,  though 
bad  m  part  Cfunmakers'  Company  v.  FelL 
Willes,  390.  1  etra.  469.  Say.  259.  •  Sed 
wde,  2  Vent  183. 

2.  The  courte  at  Westminster  will  judge  if 
the  bye-laws  made  in  the  city  are  beneficial 
Jo  the  public,  and  therefore  good.  HuUhin$  v. 
Player,  OrL  Bridg.  280. 

3.  All  bye-Iaws  bind  either  ratione  loct,  or 
»^f  penoiuB,  JMnity.Hou9e  v.  Crispe,  2 
MOW.  96. 

•k^  ^KT"'*'"*  "*<J«  V  »  corporation,  hare 
ineir  obligation  by  consent  of  parties,  or  as  It 
were  by  consent;  therefore,  this  cannot  be  as 
to  places  out  of  their  jurisdiction.  Tnnky. 
f^e  V.  Critpin,  T.  Jones,  145. 

B,  As  ia  making  bye.Liws  and  elections,  all 
•W  Wrtually  praMnt,  a  penon  will  incur  the 


penalty  withoat  notice.     CUy  of  Lmdtm  t. 
Vanacre,  12  Mod.  373,  373. 

6.  If  a  man  comes  into  a  oorporatiaD,  he 
ought  to  take  notice  of  tbeir  bje4awa,  at  hii 
peril  Pnsrge  ▼.  Adanu,  Skin.  350.  Holt, 
182. 

7.  It  is  not  neceBMry  that  a  breach  of  tbs 
bye-laws  should  be  presented  by  the  homage. 
Lord  CrumweWa  case,  3  Dy.  323.  pi.  23. 

a  The  validity  of  a  bye-law  cannot  be  tried 
upon  the  return  to  a  haheaa  eorput,  except  in 
the  case  of  the  city  of  Ixmdon.  BaUard  r. 
BenneU,  6  Mod.  17a  n.  MUx  t.  CUmnt,  S 
Burr.  775. 

9.  If  a  charter  oblige  a  corporation  to  sp- 
point  an  officer,  they  have  a  power  to  compel 
the  acceptance  of  it.  CUy  of  London  r.  Ye- 
nacrf,12Mod.271. 

10.  Members  are  compellable  to  nDder|s 
offices,  Slc  imposed  by  a  bye-law,  even  u 
cases  where  they  are  liable  to  be  indifited. 
CUy  of  London  y.  Vanaere,  1  Salk.  142.  II 
Mod.  270,  271.    1  Ld.  Rayro.  496.  &  C. 

11.  A  penalty  for  breach  of  a  bye4aw  na/ 
go  to  the  corporation,  and  be  considered  at 
damages.  CUy  of  London  y.  ¥Fo9d;i2Mod. 
686,  687. 

II.  Who  OAlf  MASS  BTB-LAWf. 

1.  All  corporations,  as  such,  withoiit  psrti- 
colar  power  given  them,  may  make  bye^^ 
City  of  London  ▼.  Wood,  12  Mod.  696.  IS 
Mod.  270.  S.  P.  NorrU  y.  Stspf,  Hob.  911. 
10  Co.  31  a.  S.  P. 

2.  A  power  to  make  bye-laws  is  ioefuded 
in  the  act  of  incorporation  itself.  Citff  9j 
London  y.  FsiMcre,  5  Mod.  439.  3  SsIk. 
76. 

3.  Corporations  may  make  bye-laws  oflo* 
ceming  any  of  their  franchises.  S.  C.  1  Ld. 
Raym.  496.  . 

4.  A  byclaw  ^made  by  the  major  partot 
the  commoners)  binds  aU,  if  it  tends  iMt  ^ 
bind  the  inheritance.  Ckambefiain  tf  U»' 
dmCo  case,  3  Leon.  264,  365. 

5.  By  some  constitutions,  a  corporatMO 
act  or  bye-law  may  be  made  by  a  leas  num- 
ber than  the  whdc.  Bari»tnA^9  case,  Comb. 
203.  316. 

6.  A  new  corporation  cannot  make  ^ 
laws.  Weseert  of  Newbtury^o  case,  Mo.  eW' 
Contra,  Moore,  584. 

7.  A  franchise  granted,  or  corporatioe 
erected,   may   be    regulated    by   ^^"^ 


though  no  such  power  be  expressed  u  ^^ 
diarter.  City  of  London  v.  Vanaere,  I  Sau- 
142. 

a  Tenante  of  a  manor,  Slo.  cannot  make 
bye-laws  without  a  custom.    Anon,  Str.  '* 

9.  The  inhabitants  of  a  town  cannot  ra»» 
bye-laws  for  their  private  advantoge,  {u  ^ 
good  ordering  of  a  common,  Ac)  withwJt  • 
custom.    CAam6«r2sta  of  Xsnim't  case,  5  to. 

63  a. 

III.  How  TBKT  SBOVLP  n  MAlff'       . 

1,  ^ychwa  in  aoorte   buoa  ibfw  "* 
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•3.  Where  the  inhftbitaDti  of  a 
[  *245  ]  ffnm  make  a  bye-law  (according  to 
CMtBM,)  it  only  affecta  those  by 
wfaon  it  was  oiade,  and  not  thoee  wbo  were 
BO  paitiea  to  it,  onleea  the  nutom  warranU  it 
Ckmrnhnimim  wf  LmimCa  case,  5  Co.  G3  a. 

X  TUt  bye-law  oarbt  to  relate  to  the  cor- 
|wrarien»  4cc.  only.  Mayor  ^f  Oxford  ▼•  Wtid- 
fMK,  3  Lev.  293. 

4>  A  conHiraticin  cannot  make  a  bye-law  to 
bind  those  who  are  not  of  iti  body,  without  an 
ict  of  parliament,  or  ezpreie  preecription. 
AmImU  ▼.  lAiteu  if  Oxford,  3  Vent.  33. 

5.  If  a  power  he  granted  (by  charter)  to  a 
corporalioa  ezerciiing  a  particular  trade  in  a 
pertimlar  place,  to  make  bye-lawi  ibr  the  go- 
vernment of  all  peraons  ezercieing  that  trade 
in  that  place,  the  corporation  is  enabled  to 
mike  bye-lawa  binding  as  well  on  persons  ex- 
ercising thai  trade  wlm  are  not  members  of 
the  corporation,  as  on  those  who  are.  BttUk- 
ere  CmtfKmy  ▼.  Merey,  6  Mod.  124  n. 

&  A  prirata  oorpciration  or  company  can 
only  make  hye-lawa  to  bind  their  own  mem- 
bersi  and  tooching  matters  that  concern  the 
RgulstMn  of  the  trade  or  other  affiurs  of  the 
company ;  bat  the  corporations  of  great  cities 
and  towns  may  make  bye.laws  ibr  the  better 
ordering  and  managing  such  town.  Cudden 
▼.&fiDidk,6Modri24 

7.  A  penakf  may  be  imposed  for  breach  of 
a  bye.law,  to  be  Uvud  ^  di9ire$$,  bat  the  of- 
mier  csanot  be  committed  fer  disobeying  it 
Cmpmuf^  Fmfncra  t.  Clerke,  5  Mod.  157. 
Ouirm,  %  V^t.  183. 

8.  Bye-laws  made  in  a  court  baron,  to  bind 
■Onagers  not  being  tenants  of  the  manor,  are 
void.    Aaon.  Sav.  74. 

9*  A  mayor,  6lc  cannot  make  a  bye-law  in- 

(^ng  imprisonment ;  and  in  an  action  for 

^In  imprisonment,  it  is  no  plea  that  the  bye- 

^w  vu  made  with  the  consent  of  the  plaintiff 

*>^  other  burgesses.    Clmrkt  y.  G^pe,  5  Co. 
64  a. 

IV.  Wbat  Aai  Goon  btc-laws. 

L  Ptetieolar  restraints,  either  as  to  time  or 
pls6>i  are  good,if  fi>r  a  sofficient  consideration. 
^'niBisisr's  Company  v.  FcU,  Willes,  384. 38& 

^  Aa,that  there  shall  be  only  so  many  ta- 
*^na,  or  one  of  a  trade,  in  a  certain  place. 
P^  V.  JeaiHfiff,  1  Sid.  284. 

3.  A  b^e-law  made  (in  London)  under  a 
^^t^tOkt  that  no  brewer,  drayman,  or  brewers* 
wrrants,  shall  be  in  the  streets  but  within  par- 
^^ciilar  boors,  is  a  reasonable  regulation  of 
Me,  and  good.  Boaisortk  v.  Ikanu,  Andr. 
^dStra.  1085.  8.  C. 

4  And  this,  notwithstanding  the  15  Car.  2. 
e.  IL  which  enacU  (Ibr  the  support  of  the  re- 
vttae,)  that  a  brewer  shall  deliver  beer  within 
li^tieiilar  hoars,  the  time  being  narrowed  by 
ttMbjre-kw.  a  C.  Andr.  92. 
^  A  bye-kw  made  hv  the  Brothers  of  the 
^^ioitf -hoon,  that  no  ship  laden  with  goa- 


powder  shall  continQe  in  harbour  longer  than 
twenty-fimr  hours,  is  good.  THmfyJbuse  y< 
Cni!pe,2Show.95. 

6.  A  franchise  granted  to  a  corporation  may 
bo  regulated  by  a  byclaw.  Cily  of  London  t* 
Vanaere,  1  Salk.  142. 

7.  Thus,  a  bye-law  in  London  to  fine  for  re< 
fusing  the  office  of  aheri^  is  good.  City  of 
London  y.  Vanaero^  1  Ld.  Raym.  496.  12 
Mod.  269.  &  C. 

8.  The  court  will  not  grant  an  information 
for  refusing  to  accept  the  office  of  oommon- 
councilman ;  but  the  corporation  may,  by  a 
bye-law,  inflict  a  penalty  for  such  refusal 
Anon.  11  Mod.  132. 

9.  A  power  being  yested  by  charter  in  a  se- 
lect number  of  a  corporate  body,  to  make  bye* 
laws  for  and  in  the  name  of  the  whole,  they 
may  be  allowed  to  use  the  general  name  of  the 
corporation  in  their  ordiMnces;  and  a  bye- 
law  established  by  them,  to  prohibit  the  ad- 
mission to  freedom  of  persons  wbo  had  not 
been  previously  called  and  approved  of  at  throe 
mectmgs  of  the  corporation,  is  held  to  be  rea- 
sonable and  valid ;  such  approbation  and  ex- 
amination, (being  additional  qualifications  re- 
ouisite  besides  dection,)  that,  and  admiasion 
found  by  a  jury,  (without  these)  cannot  entitle 
a  claimant  to  exemption  from  the  restraint  of 
the  bye-law.  MUxv.Moforof  Durhotn,  1  Ld. 
Keny.  513. 

10.  A  bye-law  to  oblige  a  joiner  in  London 
to  be  free  of  the  Joiners*  company* 
i»good.  H^sRnelv.Cibsmieriatiio/  [  *246  ] 
London,  1  Stra.  675. 

11.  It  is  a  good  byo-law,  that  none  shall  be 
a  cooper  in  London  before  he  has  made  a  piece 
of  work,  to  be  approved  by  the  warden  of  the 
company ;  and  if  the  warden  will  not  approve 
a  man,  he  has  no  remedy  but  by  complamt  to 
the  mayor  and  aldermen.  Hutekino  v.  Player, 
Orl.Bridg.301. 

12.  A  bye-law,  that  yearly,  (at  such  a  time,) 
the  master  and  warden  should  be  elected,  dtc. 
and  that  then  they  should  provide  a  dinner  for 
the  master  and  brotherhood,  &C.,  and  that,  if 
any  brother  should  bo  absent,  he  should  pay 
such  a  proportion  to  the  common  stock  as  the 
master  should  pay  to  his  dinner,  on  forfeiture 
of  3s.  4d.,  with  power  of  distress,  is  good ;  but 
the  forfeiture  is  not  incurred  without  a  precise 
demand  of  the  sum  paid  by  the  master.  Oee 
v.  Wilden,  2  Lutw.  1320. 1324. 

13.  ^e-laws  to  regulate  trade  are  good, 
whether  they  be  for  the  advantage  of  tho  town 
or  of  trade.  Mitchell  v.  JUynoldo,  10  Mod.  131. 
•  14.  A  bye-law,  that  there  shall  be  only  a 
certain  number  of  carts  in  London,  is  good. 
Player  v.  Jenkino,  1  Sid.  284  FoMakeAy  v. 
WiUohire,  10  Mod.  339. 

15.  A  bye-law  to  prosecute  by  action,  and 
to  arrest  in  order  to  enforce  the  remedy,  is 
good.    lAitdUfiff  y.  Flayer,  OrLBridg.  275. 

16.  A  bye-law  made  by  a  corporation,  in- 
flicting a  penalty  upon  such  members  of  the 
corporation  as  M  not  pay  obodieDoa  thsretoi  is 
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^5.    Orl.  Bridg.  376. 

17.  A  bye-law  of  the  boma^  of  a  manor 
may  appoint  a  penaltjr  to  be  leviod  by  diatnas. 
JUmbert  t.  Thmniom,  1  Ld.  Raym.  93. 

18.  A  bye-law  fiur  restraining  the  nnmber 
of  eleeton  ia  good.  Lu  ▼.  WaUia,  Say.  262, 
363. 

19.  Where,  by  charter,  the  mayor  ia  to  be 
choaen  by  the  corporation  out  of  the  burgeaaea 
generally,  a  bye-law  for  their  nominatingthree 
persona  to  be  choaen  mayor,  ia  good.  Jtex  v. 
CattU,  Andr.  119. 

30.  A  byeJaw  by  the  mayor  and  common 
council  of  Exeter,  that  no  butcher  or  other 
•person  shall,  within  the  walla  of  the  said  city, 
alaughter  any  beast,  under  pain  of  fiurfeiting 
certain  penalties  therein  specified,  is  good,  not 
being  in  restraint  of  trade,  but  only  a  regula- 
tion of  it  JHcree  V.  Bartrtim,  Cowpb  170l  6 
Mod.  134.  n.  (a.) 

31.  A  bye-law  by  the  homage  of  a  manor, 
(under  a  custom  to  make  by-laws,)  that  no 
tenant  shall  put  his  cattle  into  the  oommoo, 
until  the  fimner  of  the  rectory  ring  a  bell,  is 
good ;  and  if  it  order  a  forfeiture  for  a  breach, 
S>r  which  the  lord  of  the  manor  shall  distrain, 
without  aaying  wkau  coftir,  it  shall  be  in- 
tended, the  oatSe  of  the  offender.  Ld,  Cnmu 
iseU'ff  case,  3  Dy.  331.  pL  33. 

33.  A  bye-law  of  the  city  of  London,  inflict- 
ing a  penuty  on  anr  person  who  shall  employ 
a  porter  not  free  of'^the  porters*  company,  is 
▼oid ;  but  a  bye-law  that  none  but  a  freeman 
shall  do  porterage  work,  ia  good.  Cuddeti  ▼. 
E9twUk,  6  Mod.  133. 

33.  So  a  corporation  may  make  a  bye-law 
•  inflicting  a  penalty,  that  foreigners,  when  they 
sell  goods,  shall  weigh  them  at  the  city  beam. 
Cuddon  ▼.  Proooit,  6  Mod.  133. 

V.  WUAT  AMC  ROT  GOOD. 

1.  Bye-laws,  if  unreasonable  or  unjust,  are 
Toid.  Latum  v.  Erdbury,  1  Andr.  334  Holt 
130.    MtteAe/ V.  iieynoi^,  10  ]Mod.  133. 

3.  If  a  bye-law  be  uncertain,  or  contrary 
to  a  statute,  it  is  void.  LeaikUy  t.  Webster, 
Say.  353. 

3.  Bve-laws  in  general  restraint  of  trade, 
are  bad.  Ounmmker§*  Company  v.  FeU^  Wil- 
les,384. 

4.  A  bye-law  cannot  prevent  a  man*a  ser- 
vant firom  making  clothes  fiir  him.  Tnflor§* 
Company  y.  Sharing,  1  Ra  4. 

5.  A  commoner  cannot  be  wholly  excluded 
fhmi  his  common.  CkamberUtin  of  London^o 
case,  3  Leon.  364. 

6.  A  bye-law  fbr  restraining  the  number  of 
peraons  out  of  whom  an  election  may  bo  made^ 
IS  void.    Imv.  Traflts,Say.363. 

7.  If  a  bye-law  be  made,  that,  upon  doing  or 
omitting  auch  an  act,  the  party  ahould  be  im- 
prisoned, it  is  bad.    HiUekin§  v.  Pisyer,  OrL 

Bridg.  376.  Moore,  411.  S.  P. 
[•247]     •&  But  otherwise,  •«  that  he  alMdl 

be  diflfimnehised.'*     Bah  v.  dork. 
Ma  411. 


9.  A  bye-law  paaDoi  mako  as  aet  void 
which  is  warranted  by  the  original  CQostiUi> 
tion.    lforwel*«  ease.  Comb.  303. 

10.  If  a  charter  aothoriae  the  mayor  tad 
aldermen  to  nominale  fbor  burgesses  as  cu. 
didates  fbr  the  mayoralty,  a  by^bw,  tbatuy 
burgess  (though  he  is  an  alderman),  majr  be 
put  m  nomination,  ia  void ;  fbr  it  iscontnidic. 
tory  to  the  charter,  vehich  oonfines  the  nooii- 
nation  to  the  bailifia  <mly.  Box  v.  Msyw  tf 
Weymouth,  7  Mod.  373. 

11.  A  bye-law,  whereby  a  power  is  given  of 
selling  the  goods  distrained  for  a  penafay,  ii 
void.    Loe  v.  WaUit,  Say.  363.    3  Lef .  S81. 

13.  A  fine  cannot  be  imposed  by  thedtjof 
London  fbr  non-perfbrmanoe  of  a  bye-kw. 
Anon.  Comb.  10.  Sed  oii.  Seel  Saund.  31Sc. 

13.  That  the  ate  ward  ahall  make  them  with 
conaentofthe  hooMge  ia  ill;  it  oofffat  to  be  bf 
the  homage.     Wetta  ▼.  Col<er«<,  3  Lev.  48, 49. 

14.  A  bye4aw,  that  no  person  not  being  a 
freeman,  he  oxereeret  his  ail,  &e.  within  tiie 
borough,  is  iU.  Mn^or  ^  Bodjord  v.  ¥u, 
Lutw.  563. 

15.  A  byckw,  that  the  dancing-maMen  of 
London  shall  be  obUged  ^  be  ofthe  ooopu^ 
of  musicians,  is  bad.  RMwum  v.  {Trwowti 
5  Mod.  104  106.  Comb.  373. 

16.  A  bye-law,  that  a  man  ahall  sot  eier. 
cise  a  trade  in  such  a  place,  without  tfaett 
lowance  of  a  particular  person,  is  bad.  v^ 
oemb,  Taylor^a  Company  ▼.  Skoning,  I  Bo.  I 

17.  A  company  in  London  made  a  bye-Uv, 
that  none  of  them  should  buy  such  a  ooo- 
modity  within  twenty.fbur  milesof  Lcaidoa,  o- 
cept  of  two  men ;  it  is  too  large  to  buid  at  Midi 
a  distance  out  of  their  jurisdiction.  The  Com' 
pony  of  Homero  v.  Barhw^  3  Mod.  159. 

18.  Bye-laws  to  exclude  foreigners  fico  tte 
exercise  of  trade,  are  void,  unless  mademtf- 
firmance  of  a  custom.  MUekeU  v.  JZeyaww, 
10  Mod.  131.  135.    1  Saund.  312  c       ^. 

19.  And  so  are  aU  bye.Uws  intended  tohm. 
der  trade.    Id.  ib.  g. 

30.  A  bye-law  in  London,  to  make  boodsof 
apprenticeship  void,  ia  bad.  DoggertU  v> 
Pofcet,  M0.41L 

31.  A  bye-hiw  to  reatrain  persons  from  «• 
ercising  a  trade,  not  being  Sroe  of  a  borong. 
was  hdd  void.    Parry  ▼.  ilerry,  1  Comb.  «»• 

23.  A  bye-Uw,  that  aU  atrancers  ^»^' 
pk)y  none  but  city  porters,  is  bad.  ^•"f**  '* 
JSsfliotcifc,  1  SaUL  143.    6Mod.  1S3.S.C. 

33.  A  byclaw  of  a  new  eorporalion.  tt«  » 
steward  shall  make  a  dinner,  (unless  it  be  n 
the  end  that  the  company  shall  asBepiMe),» 
unreaaonable.  C^aeny  of  Fnmoworit*'^' 
iero  V.  Grotn^  1  Ld.  Kaym.  113. 

34.  A  bye-law.  which  directed  that  a  w« 
of  money  ahould  be  paid  fbr  the  use  of  a  oor- 


poration,  on  inroUing  indentnreaofan  ^1^ 
ticeahip  to  one  of  its  members,  is  bad.  i^fv 
es2e«y.  Weli<«r,lKeBy.343. 

35.  The  nnmber  and  description  of  p«*^ 
dadaied  eligibfe  to  an  office  by  tberoy«l<^- 
ter  of  a  oorponlkin,  cannot  bo  cbanfw  07 
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|pv«4nr,  wr  the  m1»  of  a  dktnM  ditectod. 
Lmt.  WflOit,  1  Kenj.  S93. 

26.  A  Vyc-kw, imposing  apenahyon  a tUI, 
or  all  thetensnte  in  general,  ib  iU;  itooght  to 
be  GO  sMh  puticular  penoo.  Welk  t.  Cot- 
tervi,  3  Lev.  49. 

97.  A  bfe-iaWy  that  if  any  penoa,  eleeted 
into  the  lirerj,  relbae  to  eeire  without  a  rea- 
soneUe  excon  (U>  be  approred  by  the  oonrt  of 
Miirfieti,)  be  aball  fiwfeit  40L,  ienoC  good. 
Slatigmtr^  Cmnpmmy  t.  SaUtUtnf^  Comb.  321. 
S6L  A  bye-law  made  by  the  grimmaken' 
oompeny,  **  tfaat  no  member  ahowd  sell  the 
bantd  of  any  haad-gfmi,  ft«.  ready  prored,  to 
toy  perMn  of  the  tnuie  (not  a  member),  in 
LandoD  or  witfaiii  fcor  mike,  and  that  no  mem- 
ber dnold  itrike  hie  stamp  or  mark  on  the 
burelof  any  aocb  penon  (not  a  member),  nn- 
derthe  penalty  of  lOe.  for  each  oflbnee,"  wae 
bdd  to  be  bad,  as  being  in  reetnint  of  trade. 
Gwmmktn'  CbMfMn^  t.  Fctt,  WiUee,  384 

39.  Apower,  Tested  in  the  master  and  war- 
dm  ef  a  company  (by  a  bye-lawX  to  elect 
mck  and  so  many  fteemen  as  they  shall  see 
meet  to  be  of  the  livery,  and  to  levy  a  penalty 
IbrTefbnl,  dtc,  is  illegal,  and  cannot  be  need 
oppieauicly :  any  nndne  exercise  of  it  being 
properiy  to  be  aabmittedon  a  pfeaof  nti  Mut ; 
and  Botioe  of  a  oonrt  is  not  requisite 
[  *948 1  to  a  member  of  the  ^company.  Ftiil- 
aert*  Company  v.  Psfwy,  1  Keny. 

30.  A  kjeJaw  in  a  eorporatiao,  that  if  any 
person  be  daly  elected  chamberlain,  and  re- 
fill, be  shall  inrftit  dec,  is  bad ;  ibritaboald 
be,  any  dfissia  sr  6vrgest.  ilsjfor,  dge,  uf  Ox- 
/•rtf  V.  mUgoose,  3  Lev.  293. 

31.  A  dean  and  chapter,  (who  have  power 
to  make  bye-laws,)  cannot  make  a  bye-law, 
that  an  aichdeaoon  shall  take  the  oath  of  ca- 
Maieal  obedience  befine  he  is  admitted  into 
lui  affiee,fer  they  have  no  power  to  administer 
>a«atb.  AedrT.DesnenilCAMiersfTViatly 
CM,/>HAIia,8Mod.37.  lStra.537.&C. 
VL  What  Acmn  uisto  aaoovia  the  niuL. 

TT  INVUCTSn  BT  A  BTB-LAW,  AND  TRK 


1.  An  action  of  debt  mav  be  broiujit  to  re- 
eofw  a  fine  imposed  by  a  bye-law.  Ftatncrt* 
Ca  T.  derifcc,  5  Mod.  16a 

3.  Or  m4c6ttsf as  sssitimMlt.  Barher  8ur. 
f  <M^  CoMpsny  V.  Pelsa,  9  Lev.  952. 

3.  If  no  penalty  be  annexed  to  the  breach 
of  •  bja-law,  no  action  lies.  J%e  Mayer  amd 
Atfgcttet  9f  WoHamgham  v.  Joftnsoa,  C  T. 
fiwdv.  384. 

i  If  the  steward  of  a  city  neriect  to  take 
tkeoiths  appointed  by  the  25Car.  2.C.3L, 
dibt  win  lie  against  him  on  a  bye-law,  impo- 
Bn|  t  fine  on  such  as  shall  refiiae  totake  upon 
tbaa  sBch  ofice.  JMsysr  of  £Mfer  v.  ftorre, 
SSbow.  158. 

5.  Debt  is  maintainable  in  London  for  the 
kntebofa  bye-lawtheie.  Wi^erdy.Muk' 
0^110.4081 

6.  The  nayer  and  oomrooaelty  of  Landon 


may  limit  penalties  of  bjre-lawa  to  (huoatingf 
but  they  cannot  be  sued  fiv  inthemayoi's 
court;  otherw]se,if  the  mayor  could  be  sev- 
ered. Wmd  V.  The  Mayr  and  CommemaUy 
of  London,  1  Salk.39a    19  Mod.  669. 

7.  A  bye*law  (made  by  the  gnnmakera^ 
company)  inflicted  a  penalty,  haMTte  the  ow 
of  the  poor  of  the  company,  and  half  to  the  use 
of  the  discoverer,  without  saying  who  was  to 
sue  for  it;  it  seems  the  company  may  sue  for 
it,  and  that  a  stranger  cannot  Chmmakon* 
Company  v.  Fe22,  WiUes,  391.  n.  a. 

a  Where  a  charter  expresses,  that  if  the 
capital  burgesses  die,  tb^  are  to  be  chosen 
out  of  the  secondary  burgesses,  and  if  they 
die,  they  are  to  be  chosen  out  of  the  inhabi- 
tants, a  bve-law,  annexing  a  forfeiture  to  the 
refusal  of  an  inhabitant  (chosen  a  burgess)  to 
serve,  cannot  be  enfiiroed  against  a  secondary 
burgess  elected  to  be  a  capital  burgess,  bdt 
who  refused  to  serve,  such  bye>law  being  in- 
deed good,  but  extending  only  to  the  inflictioa 
of  a  penalty  on  an  taAs^ttsat  chosen  to  be  a 
burgess,  and  refusmg  to  serve.  7^  Mayor 
and  Bmrgeoaeo  of  Woriein^iam  in  Borko.  v. 
/oftnson,  T.  9  6. 9.  C.  T.  Ihrdw.  284. 

9.  Wager  of  law  does  not  lie  in  debt  for 
breach  of  a  bye-kw.  Anon.  2  Salk.  683, 683, 
684. 

10.  The  bye-law  must  be  stated  in  an  ac- 
tion of  debt  npcm  it    1  Saund.  312  d.  n.  [d]. 

11.  If  an  action  be  bcongbt  upon  a  bye-law 
(whereby  a  P^OBlty  is  infli^ed,)  for  not  taking 
the  livery  of  a  company,  it  must  be  alleged  in 
the  declaration,  that  the  oampany  have  a  live- 
ry. InnJioUon^  Company  v.  uUdkiUj  Say. 
275. 

12.  In  debt  on  a  bye-law,  fiura  fine  made  in 
an  ancient  court  before  the  mayor,  it  shall  be 
intended,  afWr  verdict,  that  the  mayor  was 
qualified  to  impose  the  fine.  MayoriyExeier 
v.Slsrr«,2Show.  159. 

CANON. 

1.  At  the  making  of  a  canon,  all  the  clergy 
of  the  province  aaaemble  in  convocation,  bav^ 
ingUie  king's  special  license  so  to  dob  St  95 
H.acl9.    1200.72.    21E.4.45. 

2.  The  convocation  only  has  jurisdiction  in 
spiritual  matters,  not  in  temporaL  91  E.  4. 
45.    4  Inst  322. 

3.  All  canons  or  constitutions  made  in  a 
convocation  or  provincial  synod  within  the 
realm,  and  all  canons  allowed  and  used  in 
England,  fivm  part  of  the  ecclesiastical  law. 
lies  v.i7orte/aU,Dav.£a  70  b.  72  b.  Birdf. 
iSbittA,  Moore,  783. 

4.  But  a  canon,  that  has  never  been  receir- 
ed  in  England,  is  not  part  of  the  ecdeaiasti- 
oal  law.  Sloke  v.  Sykeo,  Lat  19L  Kethr. 
181  b.  184. 

5.  The  canon8ofl603do  not,0ro- 

jprto  •ewors,  bind  the  huty.  MiidU.  [  »24»  ] 
(snv.CV^2Btia.l057.    B.R.H. 
326.    120a  73. 
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6.  But  they  are  Unding  npcxi  the  dergy. 
jBp,  of  Si.  David  t.  Lu^,  1  Ld.  Rayiii.  4^. 

7.  Thow  of  3  Jac  1.  are  of  fbroe,  tboagh 
\neTer  confirmed  bj  act  of  parliament  Orme 
T.£tttoC,2Vent44. 

8.  Canons  bind  not,  wileea  received  by  act 
of  parliament,  or  are  time  out  of  mind.  PMlUpt 
T.  Bury,  1  Ld.  Raym.  7. 

9.  A  mandamos  will  lie  to  a  dean  and  chap> 
ter  to  admit  a  prebendary  to  his  stall,  or  to  fill 
np  a  Tacancy  among  the  canons  residentary. 
Rex  ▼.  iStoiAotoe,  3  Show.  200.  notis, 

10.  A  mandamus  will  not  lie  to  the  precen- 
4or  and  canons,  to  admit  a  canon  to  his 
'Stall  in  the  cathedral,  on  a  custom  to  choose  a 
supernumerary  when  all  the  stalls  are  fiill, 
until  a  vacancy  happens.  Rex  v.  SUnhewe,2 
8how.  200. 

11.  A  canon  will  not  be  allowed  contrary  to 
the  kinr's  prerogative,  or  the  common  law,  or 
an  act  c?  parliament  Case  of  Coneentiofu,  13 
Co.72.St35H.acl9.    2  Inst  65a 

12.  There  must  be  the  consent  of  the  civil 
iegif lative  power ;  and  therefore,  if  they  are 
confirmed  by  parliament,  thev  bind  the  whole 
kingdom.  £p.  ef  8L  David  v.  Xucy,  Carth. 
485.  Moore,  783.  MaHUww  v.  Burdeti^  2 
Salk.412. 

CAPIAS. 

I.  Or  THE  CAPIAS  POaTHXOOMinNCIIIINT  OF 
AN  ACTION,  AND  WHEN  FT  LIES  UPON 
MESNE  PEOCESS  BBVORB  JUDGMENT,  p. 
249. 

II.  Op  toe  capus  ad  satispaoiendum,  oa 

CAPIAS    UPON    FINAL     PEOCESS    AFTEa 
JUDGMENT,  p.  249. 

V  Or  THE  CAPIAS  FOE  THE  COMMENCEMENT  OP  AN 
ACTION,  AND  WHEN  Vt  UES  UPON  MESNE 
PEOCESS  BBFOEE  JUDGMENT. 

1.  A  eafioi  ad  reapondendtan  is  the  actual 
commencement  of  the  suit  in  C  P.  2  Saund.  1  e. 

2.  A  capias  is  allowed,  at  common  law,  for 
the  commencement  of  aU  actions  of  trespass 
m  cf  armts.     UnderkiU  v.  Devereux^  2  Saund. 

sa 

3.  And  by  the  3  H.  7^  in  any  action  of  tres- 
pass or  on  the  case ;  but  not  in  an  inferior 
court  JRogert  v.  Mancal^  1  Sid.  260.  T.  Raym. 
130.    2Keb.890. 

4.  No  capias  lies  by  the  statute  in  an  action 
on  the  case,  in  any  court  except  the  four  courts 
at  Westminster.    Bueklie  v.  /fe/te,  2  Ro.  272. 

5.  Judgment  in  an  inferior  court  was  re- 
versed, because  the  first  process  was  a  capias. 
Margei  v.  Hatvy^  Palm.  449. 

6.  If  a  capias  be  issued  in  an  inferior  court 
instead  of  a  summons,  it  is  error.  Ward  v. 
£Uayfi,Cra  Jac26l. 

7.  In  all  indictments  for  trespass  and  under 
treason,  a  venire  faeiae  is  the  fint  process,  and 
not  a  capias.  Hex  v.  PemUngton^  T.  Raym. 
375. 

a  A  capias  will  run  into  Wales.  Draper 
V.  BUmojf,  2  Sannd.  194.  n.  (2). 


IL  Or  TBI  cMfua 

CAPIAS  UPQM 


■ATttrjCIIRDCH,  Oft 

APna  June. 


1.  A  capias  ad  satisftcieDdnm  lies  when- 
ever a  capias  ad  reapondendum,  lies.  Uukf 
kUl  V.  Devereaxt  3  Saund.  68.  3  8alk.28&  I 
Co.  12.    Tidd.  8  ed.  1065. 

2.  But  where  a  capias  does  not  lie  in  menc 
process,  eEOcution  cannot  be  had  by  eapiu  id 
sstisfaciendnm.  Parkinaom^e  case,  1  8hoir. 
74.    1  Ro.  Abr.  89a  J.  2.     Id.  900.  L35. 

3.  A  ca.  sa.  may  issue  for  costs  upon  i  ra- 
vin.   X>yerv.  iZoncAom,  2  Rob  212. 

4.  Ca.  sa.  lies  for  coats  awarded  to  the  dc 
fondant  upon  a  noasnit  Blandfmrd  v.  JSM- 
/oni,Cro.Jac395. 

5.  A  capias  may  iaane  (aAer  a  year),  if  iji. 
fa,  be  sued  out,  retomedt  and  filed,  within  it 
2  Saund.  66  d. 

a  A  capias  may  be  had  after  an  award  of 
an  degit^  or  a  return  of  nihil  to  it,  but  not  af 
ter  a  return  that  the  aherifiT  has  delirered  the 
land.    2  Saund.  6a 

7.  Ca.  sa.  lies  upon  a  reeognizanoe  at  eoO' 
mon  law.     UgnM  v.  Paaton,  Ma  274. 

a  Or  upon  a  statate-merchant,  or  ststste- 
staple.    Harrie  v.  Ld,  Maaidjmf^  2  Leon.  174. 

9.  It  does  not  lie  upon  a  reci^gfnisinoe  in 
Chancery.  l>y«r  v.  Ancftaai,  2  Ra  912.  Yelr. 

42.  3Keb.221. 

*10.  Nor  on  a  reoogniiance  in  the  [  "SSO } 
Conunon  Pleas.    Awm.  11  Mod.  45. 

11.  A  ca.  sa.  cannot  be  taken  out  agiinrf 
bail,  pending  a  c^aoet  exeeutia  agamst  the  prin- 
cipal. iifioA.  11  Mod.  335.  See  sale,  p.  174 
div.XVL 

12.  Ejrocutiononacapiasadsatis&dendiini 

is  good,  although  the  writ  be  notretonodjlnit 
where  the  arrest  is  by  a  capias  on  mene  pro- 
cess, there  must  be  a  return.  Bee  v.  BeamOi 
5Ca89b. 

13.  A  capias  ad  satisfociendnm  is  not  void, 
though  a  fiill  term  intervene  between  theM 
and  the  return.    iSlkeriey  v.  JI^A(,7Mod.S9. 

14.  If  a  ca.sa.be  tested  out  of  term  It  m^ 
beamended.    KBickUy^.C9a9laa,lBeniM^ 

43.  Pra.Ca.K.&  aGilm«,p.66.(«).«» 
vide  Jokmaa  v.  Nayler,  12  Mod.  247.  €neix^ 

CAPIATUR.  .    . 

1 .  The  eapiae  prvfine  is  taken  away  vf  toe 
Stat  5  &  6  Wm.  3.,  and  a  fee  of  6f.  8ii«?T 
for  it  on  signing  judgment  in  trespass,  eject- 
ment, assault,  or  false  imprisonment.  Cv^ 
wU  V.  Oaufuiale,  5  Mod.  285.  ^'f'^J' 
CharUon,  2  Saund.  192.  JMiisey  v.  CUrk  Cww* 
390.    lSaIk.54.aa  „^, . 

2.  The  fee  is  allowed  in  the  costs.  »rtit» 

▼.  CAorlton,  2  Saund.  192.  .  ^-n 

3.  The  enty  of  a  pardon  for  the  fine  IS  itt" 

continued  in  C.  B.,  as  was  formerly  dooe  m 

K.R    2Saund.l92.n.(l).  .    ^ 

4.  The  case  of  debton  bond,  withaplei«2 

eafaetam,  and  verdict  for  plaintifi;  is  (KOitm 
ontof  the  statuto.    2  Sannd.  193  a. 
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S.  If  aa«lMM|»urtaM'  becNuitted  in  a  jodg- 
aent  on  m  mdictment  for  recusancy,  it  is  er- 
roiMQQB.  JbrfKM  of  Winehuter'$  case,  Cro. 
Car.SOS. 

6.  AmisCake  in  the  entry  is  cured  by  st  16 
dt  17  Gar.  a,  and  4  Aim.  c  16.  s.  3.    SSaond. 

46^isa 

CARRIER. 

L  WB918  00MSII»aU>TOBBAOOMMONCAa. 
niKB.  ;  AND  or  THC  NATUai  AND  EX- 
TKNT  OF  HU  aBSPOBniBIUTT,  p.  250. 

n.  Bt  whom  thk  action  against  a  CAa- 

niXK  SOOULD  BB  BaODOBT,  p.  251. 

IlL  AoAiNBT  wiloa  rr  shovlo  bb  bbouoht, 

p.  252. 
IV.  Or  trb  roKM  or  such  action,  p*  252. 
y.  PBocBBDnvoa  IN  the  action  f— 

(a)  ilecl(irafton,p.252. 

(b)  Plea^p.252. 

(c)  £vuie]u;«,p.252. 

VL  WbKN   a    CABBIBa    IS  CBIMINALLT   BB- 

nottismiA,  p.  252. 
VII*  Rbmbdt  bt  the  cabbibb  roB  the  ilk- 

OOTEBT  or  the  GOODS  INTBUSTED  TO 

HIM,  p.  252. 
I>  Who  is  odrbidbbbo  to  be  a  common  cab- 


I  AND  or  THE  NATUBE  AND  EXTENT 

erms  bespomsibiutt. 

1.  Any  one  wbo  undertakes  to  carry  goods 
^  all  poioDa  indiifisrently,  for  hire,  is  a  com- 
"MO  carrier.    Ois6ottmev./rur*e,lSalk.249, 

2.  HoyBWD,  ferrymen,  and  masters  of  ships, 
wbo  euT^  ^oods  for  hire,  are  common  carriers, 
udaie  bable  to  the  owner  for  the  aAiount,  if 
wt,  destroyed,  or  slolen,  while  under  their 
Jjw-  Afon  T.  Sluce,  1  Md«85.  2  Ld.  Raym. 
Jlo.  Bsssit  T.  Sandfordinjt  Show.  479.  2 
Vent  75.  x)-. 

3*  Case  fies  also  against  a  carrier  for  goods 
■it,  thbougfa  there  was  no  agreement  for  the 
^•Jji^ge  for  a  sum  certain.  rficholU  v.  More, 
I  Sid.  36. 2  Show.  81.  Rich  v.  Kneeland,  Hob. 
i'*  ^frt  T.  Barnard,  2  Ld.  Raym.  909.  1 
^^36.522.    3  SalJK.  11.  268. 

^  A  itage-coachman  b  a  common  carrier, 
|^|hin  the  custom  of  the  realm,  and  is  liable 
"If  the  k»s  of  goods  which  passengers  take 
^th  theiD,  although  no  hire  was  particularly 
^  for  the  carriage  of  the  goods.  Lovett  v. 
«^,2  Show.  128.  But  see  MLddUUm  v. 
'^^^i  estttra,  2  Show.  129.  nofts. 

^  A  carrier  is  bound  to  carry  goods,  as 
modi  u  an  innkeeper  is  to  receive  guests. 

Awlstmi  T.  Sandiford,  Skin.  279. 
[  *3Sl  ]  sg,  ^  action  lies  aeainst  a  com- 
^  men  carrier  for  refusing  to  carry 
r^  if  he  has  conTcnience  for  so  doing. 
<nKU/B  y.  JZfl^erv,  2  Show.  328.  Iiane  v.  Cot- 
<^  12  Mod.  484.    lSaund.312c. 

>.  An  action  lies  against  a  common  carrier 
VfBlQsing  to  carry  money,  unless  he  assigns 
t  pirticakr  reason,    ilnon.  12  Mod.  3. 

&  A  earrier  may  refuse  to  receive  goods 
Vol.  I.  24 


before  he  is  ready  to  set  out  Lant  v.  CsMiii, 

1  Ld.  Raym.  652.   1  Com.  105. 

9.  A  carrier  is  not  obliged  to  take  more 
than  his  usual  weight  of  goods  and  number 
of  passengers ;  and  therefore,  if  a  person  put 
a  box  behind  a  stage-coach,  and  the  coach* 
man,  having  no  room,  refuse  to  take  charm  of 
it,  he  is  not  liable  if  it  be  lost  Lovett  v.  l&it, 

2  Show.  129. 

10.  A  common  carrier  must  answer  for  all 
events,  except  tlie  acts  of  God  and  the  king's 
enemies.    Cogg9  v.  Bernard,  Holt,  131. 

11.  A  carrier  is  liable  in  respect  of  his  re- 
ward, and  not  of  the  hundred*s  being  answer, 
able  over  to  him.    Lant  v.  Cotton,  1  Salk.  143. 

12.  For  the  hundred  is  made  liable  by  sta- 
tute; but  he  was  liable  before,  at  common 
law.  S.  C.  1  Com.  105.  1  Salk.  143.  12  Mod. 
482.  &C. 

13.  The  being  robbed  does  not  excuse  him, 
because  it  msy  be  by  such  combination  and 
consent  as  cannot  be  proved.  Lane  v«  Cotton. 
1  Salk.  143. 

14.  He  is  also  answerable  for  loos  by  fire, 
S.  C.  1  Salk.  143.  n. 

15.  An  action  lies  against  him  if  he  delivers 
to  a  wrong  person  by  mistake.  2  Saund.  47/. 
n.  [ib.] 

16.  Or  upon  a  forged  order*  2  Saund.  47/. 
n.[A:.] 

17.  A  incloses  money  in  a  parcel  of  goods 
belonging  to  B,  and  B  sends  the  parcel  to  C,  a 
common  carrier,  and  the  parcel  is  lost  A 
may  maintain  an  action  against  C  for  the 
money,  although  he  did  not  tell  the  carrier 
that  money  was  contained  in  the  parcel,  and 
although  C  only  received  the  usual  rate  of 
carriage  for  the  goods.  DrinkiDater  v.  QueneU, 
7  Mod.  24a 

18.  An  action  lies,  if  the  carrier  break 
open  a  box  containing  goods,  or  sells  them,  or 
has  them  in  his  possession,  and  refuses  to  de- 
liver them.    2  Saund.  Rep.  47/. 

19.  So,  if  he  draws  out  part  of  a  vessel  and 
fills  it  with  water,  and  it  is  a  conversion  of  all 
the  liquor.  2  Sound.  Rep.  47  ^. 

20.  A  common  carrier  is  liable  for  the  loos 
of  goods  delivered  to  him  to  carry,  although 
no  particular  sum  is  agreed  on  as  the  price  of 
carriage.  Baetard  v.  Baetard^  2  Show. 
82. 

21.  But  if  a  parcel  containing  money  be 
delivered  to  a  carrier,  and  onlv  uie  common 
rate  of  carriage  .paid,  when  it  is  usual  to  pay 
at  a  higher  rate  for  such  articles,  the  carrier 
is  not  liable  if  the  parcel  be  lost ;  for  the  re* 
ward  or  hire,  which  creates  the  wahanty, 
ought  to  be  proportionate  to  the  risk,  and  no 
ought  to  be  apprised  of  what  he  undertakes  to 
carry.    Baatard  v.  Bastard,  2  Show.  82. 

22.  A  carrier  is  not  liable  for  contenta  of 
packages,  where  he  is  deceived.  TUehbuma 
V.  WhUe,  1  Stra.  145.    4^urr.  4298. 

23.  If  a  bag  be  sealed  up,  and  delivered  tO' 
the  book>keeper,  and  said  to  contain  2001.. 
when  there  are  4502.,  he  shall  answer  lor  «k 
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more  than  200Z.  if  he  be  robbed.  SirJ.T^ 
T.  Morriee,  Certh.  485. 

24.  A  backney.ooachiiian  is  not  liable  for 
the  Ion  of  goods,  for  the  carriage  of  which  be 
u  not  to  be  paid ;  otherwise,  if  he  is  paid.  Up- 
9kare  v,  Aidee,  1  Com.  94.    Holt,  130.  S.  C. 

St5.  A  hoyman  is  not  answerable  for  goods 
lost  by  the  accidental  oversetting  of  his  hoy 
by  tempest  Amies  v.  Steveru^  1  Stra.  128.  2 
Ld.  RaVm.  918. 

26.  If  the  owner  sends  a  servant  to  meet 
the  goods,  who  takes  charge  of  them,  the  car- 
rier's responsibility  is  at  an  end.  Eiut  India 
Company  v.  PiiUen,  1  Stra.  690. 

IL  BT  whom  the  action  AOAIMST  a  CASITO 
SHOULD  BK  BROCOBT. 

1.  A  delivery  to  a  carrier  by  the  vendor, 
vests  the  property  in  the  vendee,  and  he  alone 
can  bring  the  action.  2  Sannd.  Rep.  47  i. 
Alk. 

2.  It  makes  no   difference  whether  the 

vendee  ordered  a  particular  mode 
[  *252  1  *of  conveyance  or  not    2  Samd. 
Rep.  47  ik.  47  ifc.  n.  [«.] 
8.  Bat  if  the  vendor  agree  to  pay  the  car- 
riage, he  may  bring  the  action.    2  Saund. 
Rep.  47.  ifc.  n.  [«.]    5  Burr.  2680. 

IIL  AOAINST  WHOH  FF  SHOULD  BB  BEOUOHT. 

An  action  against  the  proprietors  of  a  ship 
(as  common  carriers,)  for  Uie  loss  of  goods 
■hipped,  most  be  brought  against  all  the  part- 
owners,  or  the  defendants  may  plead  it  in 
abatement  Boson  v.  Sandford,  2  Show.  479. 
IV.  Of  thb  loan  or  such  achon. 

1.  If  goods  are  delivered  to  the  carrier  him- 
self) trover  lies  for  not  delivering  them,  or 
case  apon  the  custom ;  but  if  they  are  deliver- 
ed to  his  servant  or  warehouse-keeper,  trover 
does  not  lie  without  an  actual  conversion. 
Ttmior  V. ,  2  Ld.  Raym.  792. 

i.  TVoesr  does  not  lie  against  him,  if  the 
goods  are  lost  or  stolen.  Wttbraham  v.  Snow, 
2  Saund.  Rep.  47/. 

3.  Nor  for  a  renisal  to  deliver  until  the  car- 
riage  is  paid.    Id.  ibid. 

4.  Nor  for  a  bare  nbn-delivery.  2  Saund. 
Rep.  47/.  n.  [J;.] 

5.  Nor  upon  a  false  assertion  that  he  has 
delivered.    Id.  ibid. 

6.  In  these  instances,  a  special  action  on 
the  case  is  the  only  remedy.  WiWraham  v. 
Aiev,  2  Saund.  Rep.  47/. 

7.  Assumpsit  lies  against  a  common  car- 
tier,  upon  an  implied  promise  in  respect  of  his 
hire.    DarUaUn  v.  Hianwn^'Oaakh.  334. 

8.  Trover  and  case  brought  against  a  car- 
rier may  be  joined.  DahUm  w.Jamon,  5  Mod. 
91. 

9.  Aflsumpsit  will  lie  against  the  executor 
of  a  carrier,  though  case  does  not  1  Saund. 
Rep.  217.  n.  [d."] 

V.  PBOOHDIlf  OS  IN  THB  ACTION. 

(a)  Duiaration. 
1.  In  a  declaration  for  the  loss  of  goods,  it 
is  sufficient  to  describe  the  defendant  as  a 
fiommon  carrier ;  for  he  is,  (as  sueh,)  liable 


upon  the  general  caeiom  of  (ke  redio,  of 
which  custom  the  court  ie  bomid  to  take  bs> 
tice.    Loutt  ▼.  Hobba^  S  Show.  12a  astif. 

2.  A  declaration  in  case  aurainst  a  eomaoB 
carrier  was  held  good  after  verdict,  ahhoodi 
the  breach  of  the  a^eement  was  not  predi^ 
stated.    Leuknar  ▼.  PiaiK,  11  Mod.  274. 

(b)  Plea. 

1.  In  an  action  against  a  eomman  esnierr 
to  recover  the  value  of  goods  delivered  to  iun 
to  carry,  he  cannot  plead,  that  he  was  robiwd 
of  them.    Barker  w.  Wmrrtth  2  Mo±m, 

2.  In  case  against  a  coounon  carrier,  b» 
advantage  can  be  taken  of  the  non-joiader  cf 
a  defendant    1  Saund.  Rep.  291  s.  n.  [c] 

3.  If  he  did  not  set  up  hie  lien  as  a  eaoir 
for  refusing  to  deUver,  he  cannot  set  it  op  « 
a  defence.  2  Saund.  Rep  47/.  n.  [L] 

(c)  JSSmdenee. 

1.  If  a  carrier  give  notice^  that  he  wiQ  sot 
be  answerable  for  above  52.  if  the  goodi  tn 
not  insured,  the  vendor  cannot  reeorer  fna 
the  vendee  without  proving  an  insuFuice.  ft 
temb.  2  Saund.  Rep.  47  ik.  Itu] 

2.  But  it  seems,  that  the  voidar  aogttiid 
to  insure,  without  special  orders  fhn  ihe 
vendee.    Id.  ibid. 

y I.  Whin  a  OAaannt  n  canfmiU.T 


1.  If  the  carrier  himself  steal  part  of  the 
goods,  it  is  folony.    Anon,  J.  Keif.  81f  6& 

2.  But  not  so  when  he  takes  the  vibole.  1$ 
E.4.9.b.  J.Kely.83. 

3.  But  after  he  has  brought  ths  goodtto 
the  place  appointed,  the  contract  is  detaniD' 
ed ;  and  then,  the  taking  of  all,  or  pert,  if 
fokmy.  *  Anon.  J.  Kely.  A 

VII.  RUISDX  .ay  TBB   CARBIB,  JOB  flB  ■*■ 

oovKET  OF  Tm,oooDe  iPTimasnD  to  HIB>^ 

1.  A  carrierjn^y  maintain  trover  ■C**'^ 
a  stranger  for  goods  delivered  to  Jixf  cait.  ' 
Saund.  Rep.  476. 

2.  The  declaration  should  cenchkbe'o^ 
nmn  tpstiis.    2  Saund.  Rep^  47  e. 

3.  A  carrier  robbed  of  goods  delU  [  *W] 
vered  for  carriage,  may  indict  as  for 

his  own  goods.    JSor  v.  TVoUi^  Xi^*^ 

CASE. 
L  Whdi  case  oa  TUBsraai  0  m  '■<"'' 

VORM  or  ACTION,  p.  253. 

II.  When  an  achon  on  thb  case  wdx  lS}^ 

(a)  lii^eiierai,pb253. 

(b)  FornegUg^p.^S3. 

(c)  JFbriieii/cM0fwe,p354. 

(d)  For  misrsssance,  p^S54 
[When  CASK  lies  in  particular  in8tBncei|<2 

for  a  wudieimu  mrooeeniion,  Ac  or,  agi^ 
particular  indiridoa]s,a8  a  §keriff&^'^^ 
respective  titles.] 

III.  Whbi  cao  dobi  rot  ub,  Ik9s9< 

IV.  Pabtibs  to  tub  AenoH  ^-- 

(a)  PietfKffa,  p^  256. 

(b)  DefendmnU,  p.  956. 

v.  Pboubbduws  m  tab  aohov  )— 
(a)  Procooo,  p.  25^* 


CASE. 
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^\i)  tkeUrmHan^  p.  S57. 

(c)  Plea,  p.  25a 

(d)  JlMUea<MB,p.258. 
(«)  Jmigment,  p.  259. 


I.  Wi 


>A9S  B  TSK  nOFBl  WOtLM 


oat  Acnojc 


1.  When  tlK  act  is  lawfbl,  (as  the  enteriDg) 
« juvi  ivfluin  who  has  a  rtgfkttogothere,  and 
the  ima^  a  spoat  there,)  bat  the  coiueqaence 
is  ajurioaa,  the  remedy  is  by  case,  and  not 
trespass.  MUynaiiU  r.CUn^kt^l  Str.  634.  2 
Ld.RMD.1399. 

2.  Eafaer  case  or  trespass  will  lie,  fiirwTong- 
fiiU^  enleriii^  and  aeixiBg  plaintiff's  ship,  (of 
vfaieh  he  waa  maaler,)  anid  by  which  he  lost 
hb  JUfwge.    PiUa  v.  Oamce,  1  Salk.  la    1 
Ld.Raym.55&     CAtUand  &fu{9,  lSalk.31. 

3.  Another  diotinction  between  case  and 
trespass  is  this ;  that  where  the  immediate  act 
(teelf  oocasiona  a  prejudice,  or  is  an  injury  to 
the  plaintiff's  person,  boose,  land,  or  other 
f*op>ty,  trespass  is  the  proper  rer«3dy ;  bat 
whoe  the  act  m  itself  is  not  an  injorjr,  but  a 
^"""ypigpoe  (resulting  from  it)  is  prejudicial, 
^■e  it  the  proper  remedy.  Hanmon  t.  TIu 
Mvmt  9f  DmtegaU,  3  Ridgw.  317. 

IL  Wbkm  ax  Aonoif  on  tri  cask  will  loe  ; — 
(a)  In  general 

1.  The  actum  called  a**specia/aeftonon  tAe 
c^Mi**  was  gtren  from  necessity,  because  other- 
^iie  the  party  would  have  been  without  reme- 
dy,   JCnidstt  T.  JoAn,  Fort  i  10. 

2.  PossesBoa  akme,  without  property,  will 
cntitfe  tpartr  to  Tnaintain  an  action  upon  the 
case.  Amuton  ▼.  Mar^i$  (if  Donegall,  3 
Ridgw.  291.  323.  KsebU  r.  iRekennghaa,  3 
oalk.  9. 

3.  For  one  may  haye  the  possession,  and 
^Bother  the  property.  TempUman  t.  Caee. 
lOMod.25.        ^  '  ^ 

^  If  there  be  an  injury,  though  no  damage, 
*n aetion will  lie  at  common  law.  Kendauy, 
J<*».  Fort  110. 

5*  To  support  an  action  on  the  case,  there 
■DQ^  be  dkwnmm  cum  it^uria.  Wtnsmere  y. 
Onenknk,  Willes,  5T7. 

^  Wherever  a  statute  commands  an  act  to 
be  done,  or  prohilMts  the  doing  of  it,  and  an 
adfaatage  is  lost  to,  or  injury  received  by, 
another  person,  by  the  doing  or  not  doing  of 
tbe  act  u  commanded  or  foroidden,  an  a^on 
viH  lie.    Amul  6  Mod.  27. 

7.  In  tome  cases,  where  there  is  a  confi- 
denee  reposed  in  the  party,  an  action  upon  the 
ease  will  lie,  although  the  defendant  comes  to 
^  pQSKssion  by  the  act  of  the  plaintiff. 
^^MHitess  ef  Skrewihury  v.  Crompfon,  5  Co.  13 
fc"  Cra  EUa.  777.  784,  S.  C. 

(b)  For  negligence, 
.  !•  Gue  lies  for  negngentlT  keeping  a  fire 
^  t  field  or  house,  whereby  the  plaintiff  was 
damuSed.  TurberoU  ▼.  Stamn^  Comb.  459. 
in.  13  Mod.  151,  152.  LUOeUm  v.  CoU,  5 
Mod  181.  a  C. 

2.  Unless  such  damago  was  oocaskmed  by 


the  act  of  God.    7\tberrUk  ▼.  Stmine,  I  Ld. 
Raym.  264.  1  Salk.  13. 

3.  Case  will  lie  against  a  stage- 
coachman,*  lor  an  injury  dime  to  Uie  [  *354  ] 
persons  or  the  property  of  his  pas- 
sengers.   Imwttv.lbMf,2Show.l2a 

4.  If  a  confidence  be  reposed,  an  action  on 
the  case  will  lie  for  negligence.  Panion  v. 
ItAam,  3  Ler.  359. 

5.  Case  lies  for  the  negligent  keeping  of  a 
horse  which  the  defendant  had  hired,  so  that 
it  was  stolen  by  persons  unknown.  BSotiey  v. 
.FWtef ,  Moore,  543. 

(c)  Far  nonfeaeanee, 

1.  Case  lies  against  a  smith,  for  reffasingto 
shoe  a  horse.  Lane  y.  CatUnt^  12  Mod.  4i34. 
1  Ld.  lUjrm.  654.  &  C.  1  Com.  106.  S.  C. 
Xfion.  Keilw.  50. 

2.  Against  one  who  suflers  his  beasts  to 
continue  in  agistment  beyond  the  time.  fFtse- 
man  v.  Denham,  Palm.  341. 

3.  Against  the  ordinary,  for  not  inducting  a 
clerk.    Ford  y.  Hoekine,  1  Ro.  125. 

4.  By  a  yicar,  against  the  predecessor,  for 
dilapidations.  Jones  y.  HiU,  Carth.  224  3 
Ley.268.  S.C. 

5.  If  a  foofibient  be  made  upon  trust  that 
the  foofiee  shall  convey  the  estate  to  another, 
the  cesttty  ^ue  trust  may  have  an  action  if  the 
fooffee  refhse  to  convey.  Rex  v.  LenthaU^  3 
Mod.  149. 

6.  By  a  parishioner  against  the  parson,  upon 
a  prescription  or  custom  that  he  should  keep 
a  bull  and  boar  for  the  increase  of  cattle  with- 
in the  parish.     Yelding  v.  Fay,  Moore,  355. 

7.  For  not  repairing  a  wall,  in  consequence 
of  which  filth  ran  into  the  phuntiff*s  cellar. 
Tmantv,  Golding,  1  Salk.  21.  2  Ld.  Raym. 
1089.  S.  C. 

8.  If  a  man  undertake  for  a  valuable  consi- 
deration to  do  what  is  impossible,  an  action 
will  lie  against  him  for  non-performanoe. 
Thomborow  y.  Whitaere,  2  Ld.  Raym.  1164. 

9.  This  action  lies  by  the  vendor  against 
the  purchaser  of  hay,  for  suffering  it  to  lie  uppn 
the  land.  Cited  Wiaeman  v.  Iknham,  2  Ro. 
328. 

10.  Against  a  parson,  for  not  taking  away 
his  tithes  afier  they  were  set  out  StUman  v. 
CAanor,  Lat&  2Ro.  328.  SBiapem  y.  Mug- 
ford^  1  Ld.  Raym.  187. 

11   By  a  parson,  for  neglecting  to  inclose 
land  adjoining  to  the  churchyard  according  to 
a  custom.    Rex  v.  Pepper,  Comb.  298. 
(d)  For  mufeaaanee. 

1.  Case  will  lie  against  a  tradesman,  for 
performing  his  work  falsely,  or  insufficiently. 
Norrie  v.  Stapt,  Hob.  211. 

2.  It  lies  against  any  one  who  commits  any 
misfoasance  m  the  trade  he  professes;  as, 
against  a  smith,  who  pricks  a  horse  in  shoeing 
him.  JZory.  JCtUerJy,lSaund.312,313.  1 
Ro.124. 

3.  Case  lies  for  conversion  of  goods  deliver- 
ed.   Chimhleton  y.  Qrafton,  Cro.  Eliz.  781. 

4.  For  detaining  o  box  of  charters,  till  a 
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bond  WM  ^Ten  Ibr  them.    Holmt§  v.  Wine- 
grten^  Lat  195. 

5.  Cue  liei  by  the  mairter  of  a  ship  affninst 
m  pereon  who  diatrains  corn  with  which  the 
■hip  ia  freighted,  whereby  he  loaea  his  voyaee ; 
or  he  may  have  trespass,  and  declare  oa  his 
possesaion,  Jtfiiket  v.  Ca/y,  IS  Mod.  381,  382. 
Holt,  12. 

6.  It  lies  for  procuring  an  attorney  to  appear 
Ibr  a  defendant  without  his  consent.  AUtley 
T.  CMmf^  Cra  Jac  694,  695. 

7.  Case  lies  for  shooting  off  a  gun,  and 
thereby  frightening  wild-fowl  coming  to  the 
plaintiffs  decoy.  KeebU  ▼.  Hickeringall, 
Holt,  14--S0.  3  Salk.  9.  11  Mod.  130.  73. 
&C. 

8L  Case  lies  for  retaining  a  servant,  that 
departed  without  license  of  we  master.  Faw 
€tt  T.  Beawra  and  Wife,  2  Lev.  63.  3  Keb. 
69.  pL  42. 

9.  Case  lies  for  breaking  the  fence  of  a  third 
person,  by  which  my  cattle  escape  into  his 
land,  and  are  distrained.  Courtney  ▼.  CotUU, 
1  Ld.  Raym.  273.  12  Mod.  164.  S.  C. 

10.  Action  upon  the  case  may  be  brought 
for  grinding  at  other  mills  contrary  to  the 
custom;  and,  e  eonver$Oj  by  the  tenants  or  in. 
habitants,  for  not  repairing  the  mill  at  which 
they  ought  to  grind.  Waleh  ▼.  Wray,  Hob.  6. 
189. 

11.  For  cutting  a  mill-dam.  BieealyWard, 
Hob.  193. 

13.  For  impounding  horses,  whereby  the 
plaintiff  lost  hay.  Fen  v.  Driver,  1  Keb.  515. 
pL95. 

13.  If  the  ordinary  admit,  contrary  to  the 
verdict  in  a  jure  patronatue,  the  patron,  after 
recovery  against  the  usurper  and  his  incum- 
bent,  may  have  an  action  upon  the  case  against 
the  ordinary.     Elvis  v.  Taylor,  Hob.  317, 

318. 
[  *255  ]     *14.  Case  lies  for  the  rescue  of  one 
in  execution.    2  Keb.  340.  pi.  8. 

15.  By  bail,  for  fraudulently  and  deceitfully 
procuring  execution  to  be  issued  against  him, 
to  which  he  was  not  liable.  Baron  v.  Sleigh, 
Cro.  EUz.  638,  629. 

16.  An  action  on  the  case  will  lie  for  erect- 
ing a  market  to  the  injury  of  the  plaintiff's 
market,  although  the  two  markets  were  held 
on  different  days.  Yard  v.  Ford,  1  Mod.  69. 
T.  Raym.  195.    1  Lev.  296. 

17.  For  erecting  a  fbuld  course,  in  disturb- 
anoe  of  the  lord  who  had  one  by  prescription. 
Funaany  v.  Leader,  1  Leon.  11. 

18.  An  action  on  the  case  lies  for  keeping  a 
dog,  knowing  it  to  be  accustomed  to  bite  man- 
kind.   Cropper  v.  Matthac$,  2  Sid.  127. 

19.  For  bringinpr  wild  horses  to  tame  in 
Lelcesterfields,  which  hurt  the  plaintiff;  and 
it  is  good,  without  oeienter,  Michell  v.  AUea- 
|ry,3  Keb.  650.  pi.  2. 

20.  For  knowingly  keeping  a  boar  which 
was  used  to  bite  animals;  and,  after  verdict,  it 
was  held  sufficient  to  aver  the  above  generally, 

saying  what   animals.    Jenkins  v. 


TVmer,  3  8dk.  IS.    1  Ld.  Raym.  109.  I 
Salk.  663. 

21.  For  excessively  labouring  a  horse  kat 
Rives  V.  Moxam,  Hob.  187.    2  Leon.  104 
III.  Whkn  cask  dobs  not  ux. 

1.  Case  lies  not  for  every  deficiencj  « 
breach  of  trust,  unless  some  special  iojunriC' 
crues.  Nieholaon  y.  Sherman,  1  Keb.  11&  pL 
20. 

2.  No  action  lies  Ibr  not  attomug,  or  ftr 
not  making  livery,  or  for  other  matter  where 
there  is  aamnum  absque  injuria.  Fori  t. 
HosJnns,  I  Ra  196. 

3.  Case  lies  not  against  the  defeDdant  for 
not  keeping  a  fbrrj-boat,  where  he  had  boilt 
a  bridge  to  pass  over  a  river.  Paine  v.  Per- 
tridge,  Carth.  191.  S.  G. 

4.  For  if  he  put  down  the  ferry  wroDgfoOy. 
it  is  a  common  nuisance  to  all  the  inhabituti 
equally;  in  wiiich  case,  the  only  remedy  ii,tv 
indictment   Payne  v.  Partridge,  1  Show.  25v. 

5.  Unless  a  particular  damage  hss  wxtvei 
to  the  pUintiff;  and  it  most  be  so  laid.  i^MS 
V.  itfoore,  1  Com.  58. 

6.  No  action  at  common  law  will  lis  6k* 
parliamentary  right;  it  roust  havs  a  puiia- 
mentary  remedy.    Kendell  v.  John,  Fort  111- 

7.  Nor  will  case  lie  fbr  detaining  <^J^^' 
or  fbr  a  breach  of  trust;  fbr,  as  toe  ranedj 
ought  to  be  of  the  same  nature  as  the  injory, 
it  can  only  be  in  equity.     Id.  ibid. 

8b  An  action  on  the  case  is  (in  fenenl)o^ 
maintainable,  where  there  is  another  writ 
more  proper  for  it;  as,  lor  keeping  a  bsnk  int 
brook,  so  that  it  overflowed  the  pJamtifTi  hod; 
fbr  ^quodpermiUat  Hes.  Beswieke  v.  Cs»- 
lira,  Cra  Eliz.  520. 

9.  So  it  does  not  lie  by  an  inhabittnt  for 
neglecting  to  keep  a  ferry-boat,  becaoie  it  u 
properly  presentable  at  the  leet  Pain  v.  Psr- 
triage.  Comb.  180. 

10.  Or  for  disturbing  a  man  in  a  comawB 
passage  or  highway,  without  a  particular  d^- 
age,  fbr  the  same  reason.  Pain  v.  Psiriu,  3 
Mod.  289.  Comb.  480.  Moore,  453.  Cro. 
£liz.  548. 

11.  Or,  for  making  a  conigree  or  dan^ 
in  bis  own  land,  to  the  injury  of  plamUr* 
corn.    Boulsion  v.  Hardy,  Moore,  453. 

13.  No  acUon  Ucs  against  the  msslsr  oT « 
barge,  fbr  goods  thrown  overboard  ^  ■"«  ^ 
lives  of  the  passengers.  Anon.  1  Ro.  79.  J* 
23.    Btrd  V.  ilstcodk,  2  Bulst.  28a 

13.  Case  lies  not  by  a  carrier  againit  W 
servant  for  k)sing  goods.    Savage  yf.WsUHmf 

11  Mod.  135.  ... 

14.  Oneoftwojoint-tcnantsofahoosedwo; 

the  sheriff  having  an  extent  upon  a  lUtnw 
against  the  deceased's  goods,  went  to  ^ 
house  with  a  jury  to  view  and  ^^jTl 
^oods;  the  survivor  knowuig  it,  shut  the  door, 
It  was  held  no  action  lay.  Semayne  t.  w»' 
sham, Moore, 66a  ,  ..r^ 

15.  An  action  does  not  tie,  allegmg.tbat  to« 

defendant  had  taken  away  his  I^^^^Z 
den  them  in  such  secret  plaoes.  that  the  phiii- 


/ 
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Bi  eome  •!  them  to  take  them  in 
Bnwne  ▼.  London,  1  Mod.  366. 

16.  If  aa  imorer  warrants  the  ahip  to  de- 
part with  ooovof,  and  it  does,  bat  is  afterwards 
■eparaled  by  lid  weather,  and  taken  by  tbe 
enemj,  jret,  if  there  be  no  fraud  found  in  the 
master*  no  action  will  lie.  Jefferie§  v.  Legen- 
^»,  4  Mod.  60, 61. 

17.  An  action  will  lie  against  an  attorney, 

(to  whom  plaintiff  had  come  *fbr  ad. 
[  *2SS  ]  noe>^  for  discooraginjr  him  from 

pureliasing.  Jo^bitoii  t.  Smith,  Moore, 
187. 

18.  Caae  does  noilie  for  the  loss  of  the  ser- 
vice  of  an  apprentici  for  the  whole  residue  of 
the  term  of  lus  apprenticeship,  until  the  whole 
term  has  expired.  HunbUton  ▼.  Bere,  1  T. 
Raym.  200, 201. 

19.  Csae  vrill  not  lie  for  making  a  folse  affi- 
davit in  Chamcery,  that  the  plaintiff  made  a 
rescoe,  by  reason  of  which  false  oath  he  was 
imprisoned  and  pot  to  gieat  expense.  Eyret 
▼.  SedgewieicB,  Cro.  Jac  (01. 

20.  Nor  for  a  &lao  oatl  in  any  court  of  re- 
cord, thoug^b  it  be  extra-julicial;  but  if  it  be 
sSandenms  and  impertinent,  it  does.  Ayreg 
J.Sednneke,  Pahn.  144. 

21.  If  a  defendant  before  execution  pay  the 
debt  and  damages,  and  tbe  plaintiff  sign  a 
release,  and  aftmirards,  within  tbe  year,  take 
the  defendant  in  execution,  yet  an  action  will 
not  lie  for  this  vexation.  Baugh  y.  KiUing' 
iDorlA,  4  Mod.  14. 

23.  An  action  does  not  lie  bv  the  master  for 
beatiitf^  bk  serrant,  unless  he  has  lost  the  ser- 
vice  ofhis  serrant  BandU  ▼.  Deane,  2  Lutw. 
1497. 

23^  An  action  will  not  lie  for  keeping  a 
^ncioos  boll,  without  laying  it,  $cienter,  BuX' 
ntta<Y.i9Aar7i,3Salk.l2.  2  Salk.  662.  So 
of  a  mischievous  dog.  Mamm  v.  KeeUng,  1 
U.  Raym.  606.    2  Stra.  1263. 

24  Cese  lies  not  against  feoffees,  who  re- 
foK  to  make  a  feoffment  according  to  the  di- 
nction  of  eutuy  que  use.  Forde  v.  HoakinM,  1 
RolUS. 

25.  Case  does  not  lie  by  the  college  of  phy. 
■icians  a^nst  an  apothecary  for  administer- 
^  medicine  without  a  license,  though  he  is 
therd»y  practising  physic  Phyiieiang*  Col- 
^v.JZose,3Sarii.l7. 

2&  When  the  misfeasance  amounts  to  felo- 
ay,  Bo  action  Ilea;  and  if  a  aervant  be  killed, 
Bo  action  liea  by  the  master  per  quod  eervi- 
torn  ssnitf.    Cooper  y.  Witham,X  Sid.  375. 

27.  Case  does  not  lie  for  making  new  win- 
dows against  a  court-yard,  so  that  the  plain- 
tiiTs  gwds  could  not  be  kept  safely;  for  as 
there  was  no  prescription  for  the  derendant  to 
incloae,  it  was  the  plaintiff  *b  doty  to  fence  hia 
own  yard;  or  be  might  have  buut  against  the 
wiadows.  Riehardton  ▼.  TbyZor,  Comb.  242. 
IV.  Partus  to  the  action; — 
(a)  Plaintiffo. 

1.  Action  oa  the  case  lies  by  him  who  has 
the  inheritance,  and  alao  by  the  tenant  in  poa- 


session,  for  damages  done  to  the  house*  Bod* 
ingJUHd  V.  OnoUno,  3  Lev.  209. 

2.  Where  the  inhabitants  of  a  certain  viU 
have  a  prescriptive  right  to  cross  a  ferry  toll- 
free,  and  all  the  king*s  subiects  have  a  right 
to  pass  the  same  paying  toil,  one  of  the  above 
inhabitants  may  maintain  an  action  against 
the  ferryman  for  taking  toll,  but  not  for  not 
keeping  up  the  ferry.  Payne  v.  Partridge,  1 
Salk.  12. 

3.  An  executor,  as  such,  may  have  an  ae* 
tion  of  tort  for  an  injury  done  to  the  personal 
estate  ofhis  testator  in  the  testator's  lifetime. 
WUliama  v.  Qrey,  1  Ld.  Ra^^m.  40.    1  Salk.  12. 

4  A  termor  of  a  house,  if  he  ahows  that  he 
has  a  residuary  interest  after  the  expiration 
of  a  lease  to  an  under  lesaeo,  may  have  an  ac- 
tion on  the  case  againat  auch  under  leasee  for 
negligently  keeping  hia  fire,  by  which  the 
house  was  burnt  Hicko  v.  Dowiding,  1  Salk* 
13.    1  Ld.  Raym.  99. 

5.  Otherwise,  where  the  whole  term  is  as-* 
aigned,  or  underleaaed.  Wheder  v.  Baker,  8 
Salk.  10. 

6.  Where  two  men  have  an  entire  joint 
damage,  they  must  bring  a  joint  action  on  tbe 
case,  although  their  interests  are  several* 
Coryton  v.  LUhehye,  2  Saund.  115. 

7.  Two  cannot  bring  a  joint  action  on  the 
case  for  a  false  return  to  a  mandamus.  ButUr 
v.l2etos,12Mod.349,371. 

8.  But  two  churchwardens  roar  join  in 
such  action.     Ward  v.  Brampaton,  3  Lev.  362. 

(b)  Defenddnti. 

1.  The  action  mav,  in  general,  be  against 
all  or  any  number  of  the  parties,  though  it  is 
otherwiae,  when  the  action  is  ex  quaei  eon^ 
traciu.    I  Saund.  291  d,  e,  291  e,  n.  [e]. 

2.  But  if  brought  against  parUowners,  it 
ought  to  be  against  aB  of  them.  Booon  v. 
&ind/ord.  Comb.  116, 118. 

•3.  If  process  be  directed  to  the  [  •397  ] 
six  coroners  of  the  countv  palatine  of 
Lancaster,  and  delivered  to  one  of  them,  and 
they  all  return  non  est  inventue,  when  the  one 
might  have  arrested  the  party,  an  action  on 
the  case  for  a  false  return  will  lie  against 
the  six  jointly,  for  they  all  make  but  one  offi* 
cer.  JVay2orv.iS^r7les«,2Mod.24.  1  Mod. 
19a 

4.  An  action  on  the  case  (in  the  nature  of  a 
writ  of  conspiracy,)  for  a  malicious  prosecu- 
tion, will  lie  againat  one  person  only.  Pot^ 
lard  V.  Ewine,  2  Show.  51 .    See  pool,  tit  Con- 

8PIRACT. 

5.  An  action  on  the  caae  for  not  repairing 
fencea  whereby  another  party  is  damnified, 
can  only  be  maintained  agains^  the  occupier, 
and  not  againat  the  owner  of  the  fee  who  is 
not  in  poasesaion.  Cheetham  v.  iibinjMOii,  6 
Mod.  198. 

6.  Case  lies  either  against  the  master  of  a 
ship,  or  the  part  owners,  for  goods  damnified 
in  tike  ship.  Boson  v.  Sandford,  Comb.  116. 
118. 

7.  Case  lies  against  master  and  servant,  for 
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mMmdiag  one  by  the  nlMter^s  ooach-borae 

driven  by  the  serrant  in  the  muter*B  absence. 
BUehad  ▼.  AlutreM,  3  Lev.  173. 

V.  Pkocbdhkm  m  trk  action. 
(a)  Process, 
The  proeem  in  an  action  on  the  case  in  K, 
B.  or  C  P.  ia  the  same  aa  in  an  action  of  tres- 
pass or  debt    St9H.7.  C.9. 
(b)  Declaration. 

1.  A  commencement  with  a  quod  cum  is 
sufficiently  certain  in  case.  More  ▼.  Tkacker, 
3  Lev.  193.  AL  84;  thon^rh  it  is  otherwise 
in  trespass.  Id.  ibid.  WettenhaU  ▼.  Sherwin, 
2  Lev.  306. 

2.  In  case  for  nonfeasance  or  negligence, 
the  tort  must  not  be  stated  to  be  done  m  et 
crmsff  or  eorUra  paeem.  l3  H.  43  a.  Earl  of 
Skrewebury'B  case,  9  Co.  50  b.  3  Ra  139. 
Godb.54. 

3.  But  it  is  otherwise,  in  case  for  misfos- 
sance,  or  where  there  is  force  actually  used, 
as  in  case  for  a  rescue,  or  for  chasing  cattle. 
9  H.  6, 1  a.  Earl  ef  Shrewehurifo  case,  9  Co. 
SO  b.  Hob.  180.  Tjfffin  v.  WtngfeOd,  Cro. 
Car.  335. 

4.  Ifthe  writ  be,  **of  a  plea  of  trespass,** 
and  the  declaration,  **  of  a  plea  of  trespass  on 
the  case,"  it  is  sufficient  BruUon  ▼.  Banko^ 
Cro.  Car.  354    Cro.  Car.  335. 

5.  The  plaintiff  in  this  action  may  declare 
for  several  wron^  as  of  words  spoken,  and 
indictment  exhibited.  Hblee  v.Jacei^  Hob.  6. 

6.  In  case  for  misfeasance,  no  consideration 
Is  necessary  to  be  shown ;  as  if  one  who  un- 
.dertakes  to  do  a  tiling  mismanages  it  to  the 
:plaintiff*s  damage.  Cogge  v.  Bernard^  3  Ld. 
Kaym.  919. 939.    Holt,  13.  S.  C. 

7.  An  action  brought  by  a  master  for  beat- 
hig  his  servant,  is  not  good,  without  saying 
jier  quod  eermtium  amieit    Norte  v.  Bakery  J. 

firidg.  4a 

6.  In  an  action  on  the  case  for  enticing 
away  the  plaintiff's  wifo,  it  is  sufficient  to 
rState,  that  ^*  the  defendant  unlawfully  and  un- 
justly persuaded,  procured  and  enticed  the 
wife  to  continue  absent,  &c.  by  means  of 
iwhich  persuasion  she  did  contmue  absent, 
Slc  whereby  the  plaintiff  lost  the  comfort  and 
society  of  his  wife,"  without  setting  forth  the 
incans  used  by  the  defendant  IVtnsmors  v. 
*Oreenbankf  Willcs,  677. 

9.  Case  lies  for  a  deceitful  sale  of  another's 
.goods  with  warranty,  without  alleging  a  ecu 
mater,    3  Keb.  807.  pi.  18. 

10.  In  case  for  a  jfraudulent  affirmation  of 
the  amount  of  rent  on  the  sale  of  a  house, 
an  averment  o^edetder  seems  to  be  necessary. 
Leakine  v.  Clizard,  1  Keb.  510.  pi.  80. 

11.  In  an  action  far  keeping  ahull  used  to 
run  at  mankind,  the  declaration  was  held  ill, 
for  not  saying  the  defendant  was  cognisant  of 
it    Bayntine  v.  Sharp,  1  Lutw.  90. 

13.  And  in  this  case,  the  want  of  alleging  a 
ecienter  will  make  the  declaration  bad,  even 
after  verdict  Jenkine  v.  TVmer,  3  Salk.  663. 
1  Ld.  Raym.  109.  &  C. 


13.  A  dedarafioB  in  an  aetiaii  on  the  ok, 
that  the  defendnnt  was  yoaoe— ed  of  a  eerUis 
dose,  and  a  deooy  therein ;  and  that  the  de- 
fendant knowingly,  and  with  intentian  to  is. 
jure  him  by  prerenting^  dacka  fiem  eoomf 
to  the  decoy,  did,  on  diTers  timea,  maliciaadf 
ahoot  off  gnns,  dite.  ia  good,  ahboogh  it  is  art 
stated  that  the  defendant  entered  the  ebia 
KeUeY.HUkrin^  11  Mod.  74. 

•14.  If  an    action    be    bieaglit  [  «358  ] 
against  an  inn-keeper  or  common 
carrier,  the  declaration  most  be  sccaadma  Ic- 
gem  et  coneti^tudinem    AngUm.     Carter  v. 
Daumich,  3  Mod.  937. 

15.  Case,  hj  the  bailiff  of  a  liberty  (haviac 
the  execution  and  retom  of  writs,)  agaiarf 
the  sheriff,  for  entering  his  liberty  and  eic 
cuting  a  ^Eert  /acias,  without  ahowing  by 
what  title  he  daimed  the  liberty,  is  good. 
Cary  t.  Baeehus^  1  Show.  17.  Comb.  31. 
8.C. 

16.  A  decfairatian  lor  non-repair  ef  fenee^ 
stating,  that  all  teaanta  and  oooopien  haft 
been  used  to  repair  them,  is  good.  Stan  v. 
Hookby,  11  Mod.  Ida     1  SaIk.335.&C. 

17.  In  an  action  on  the  case  by  a  ^^^f* 
years  against  the  owner  of  an  adjoiniitf 
house,  for  net  repairing*  a  party  wall,  fay  wm 
the  plaintiff^s  house  waa  damaged^  itiewi 
necessary  to  state  that  he  was  bound  li^  pR* 
scription  to  repair  the  wall ;  it  is  soffiocotte 
declare,  that  he  was  poaaeaaed  of  a  mesioir 
for  a  certain  number  of  years,  and  that  the 
defendant  ought  to  repair  the  wall,  Ac.  Ten- 
ant T.  OMunn,  6  Mod.  313.  .  ^ 

18.  The  distinction  is,  where  tbe  phi™ 
lays  a  charge  upon  the  right  of  the  defiarfint, 
and  where  Uie  defendant  himself  preicnliet  m 
right  of  his  own  estate;  in  the  ^rvaeroae, 
the  plaintiff  is  presumed  to  be  ignorant  ofue 
defendants  esUte,  and  cannot  therefore  fM 
it;  but  in  tiie  latter,  the  defendant, (J^w^^^^ 
his  own  estate,  in  right  of  which  he  dium^ 
privilege,)  must  set  it  forth.  Eider  v.  SmuMi 
6  Mod.  314.  n. 

19.  In  an  action  agamst  the  parson  upon 
the  custom  of  a  parish  for  not  keeping*  ^ 
and  a  boar,  alleging,  that  he  had  need  of  a  wu 
at  such  a  day,  and  that  the  parson  ^.^J^ 
one,  &c  to  Uie  damage  of  the  P>«*^*5-3to 
demurrer,  the  declaration  was  •4J'**5l" 
be  iU;  for  Uie  plamtiff  ought  to  have  i^ 
a  special  demand.  WapUs  v.  Baeeet,  SUa- 
399. 

20.  In  an  action  agamst  a  rector  fcr»8| 
taking  away  his  tithe  of  hay,  where  tw  a^ 
claration  averitsd  tiiat  plamtiff  ^^/^^^, 
use  of  his  ground  from  tiie  day  of  cutuog 
down  tiie  grass,  it  was  held  wefl  ecflj^. 
tiiough  the  parson  may  let  the  grass  he  W 
enough  to  make  it  into  hay.  iSHit»T.«'»^' 
1  Stra.  345.  .    ^^ 

31.  A  declaration  for  having  ^^^^r^ 
per  quod  diverea  awria  of  tiie  phuntifi  ■  ^ 
rierunt,  without  stating  how  many,  was 
I  good,  because  tiie  action  was  not  broogo^  v 
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tha  ¥^00  of  thatt, 
bol  toK  duBsm  mutained  by  their  daath. 
X4>^  ▼.  W<e2ai,  Atejn.  2S. 

^sL  In  SB  aotioQ  on  tho  can  fer  not  grind- 
ing ai  bu  mill,  wbero  one  proMribes  for  mnl- 
tore,  ho  oo^  to  avor  that  his  mill  is  miffi- 
cient  to  grmd  til  the  com.  PIomt  t.  Vere^ 
T.IU/BI.J97. 

S3,  ia  m  action  on  the  oaae  ihr  atoppinga 

'      in  a  que  estate  of  the 
to  wiuch  the  stoppiajp  the  gutter  was  a 
loe,  ia  bad,  nnleas  it  show  a  seisin  in 
fie.    Pepyn  ▼•  BugtiiH,  3  Show.  81. 

24.  The  plnintiffdedaica,  that  he  waa  sets- 
id  of  an  ancsaent  rosssnige,  Slc  within  the 
?ariafa  of  &,  aind  that  he  and  aD  those  whose 
ha  han  in  the  same  have,  tine  oat  of 
to  ait  in  a  seat  in  soch  an  aisle  in 
chnreh,  and  that  the  deftndtBt  had 
^atnrhcd  him;  after  Tordict  fer  the  phuntii^ 
it  waa  held  that  the  ooont  was  good,  withoot 
ly  reparation  or  prescription; 
I  a  prohibition.  Baiatsii  ▼.  Bate- 
aam  T.  Knym.  SSH  3  Keb.  754  pL  33.  1 
Ler.TL 

IS.  Where  tha  charge  is  npoa  the  deftnd- 
■nt  of  common  right,  the  plaintiff  need  not 
xascEibemhisdeclamtioB.  Ttmnir.ChUL 
mg^lBiJk.SL3S0.    3  Ld.  Raym.  1088. 

(e)  PUa. 

If  an  adion  agauiat  a  earner  be  laid  in 

l^mdan,  fiir  lonig  geoda  there  which  were 

delivered  to  Urn  at  Beverly  to  be  re-delivered 

if  the  defendant  plead,  that  he  was 


lobhed  of  tha  goods  at  Lincoln,  absovc  hoe  that 
halasltfaam  at  London,  the  plea  is  bad  both 
in  snhstancB  and  fonn ;  lor  robbery  is  no  ez- 
nsa  ftr  a  eommoa  carrier ;  bat  if  it  were, 
Ihe  txaveme  would  be  bad,  beoanae  the  Jnstifi- 
eition  is  not  locaL  Bmrker  v.  ITafTan,  2  liod. 

an. 

(d)  RejiUMtUm. 

In  an  action  ag^ainst  the  officer  of  a  loot  §bt 
■iB^g  eofTopI  viotnala,  if  the  deiendant  jos- 

tiQr  uider  a  costom,  the  "plaintiff 
[  *%•  ]  ma^jT  replyy  that  the  victoais  were 

not  in  a  cornipt  state.  Vamhtm  v. 
iltowd,lMod.a(tt. 

(e)  JudgmemL 

L  Jodgment  en  a  declaration  in  an  action 
« tha  cam  lor  ftrghig  and  publishing  an  or- 
^■rof  chancery,  and  charging  in  another 
Mont,  that  the  deftodant  on  the  same  day 
Bisde  a  de&matory  picture  in  the  said  order, 
ii  feed,tfaeBgh  entire  dainages  be  given ;  for 
^  Casing  of  the  order  is  only  indncement, 
ud  the  order  and  libel  therein  are  one  com- 
flicated  act  Sir  Mm  Auttin  v.  Culpepper^ 
dflhow.  3131 

3.  In  an  action  on  the  cam  against  several 
^^iftndaata  lor  a  mahcioos  prosecution,  if  the 
jory  find  them  all  gniltf,  and  aaaem  60/.  dam. 
igm  on  one,  and  lOOOL  damsjraa  on  the  otfier, 
tbe  plaintiff  may  enter  a  no&e /rese^ai  as  to 
t^  one,  and  take  judgment  lor  the  other. 
latfMy  ▼.  Ararfe,  3  Show.  4fi9. 


CAVEAT. 

1.  A  caveat  may  be  entered  in  the  Common 
Plena  against  the  levying  of  a  fine;  m  Chan- 
oery ,  to  prevent  the  granting  a  patent  ^  or,  in 
the  sfnritaal  court,  to  slop  probates,  adminis- 
trations, lioenses,  dispensationa,  fbcultiea,  m- 
stitotions,  iLO.  firom  being  granted,  without 
the  knowledge  of  the  party  entering  it  1  Bum 
E.L.364    Gibe.  77a 

3.  When  any  contioveny  or  dispate  ariam 
oonoeminff  the  validity  of  a  will,  or  to  whom 
probate  ahould  be  granted,  or  the  rig^  of 
granting  administration,  it  is  usual  ftr  one  of 
me  partiea  to  enter  a  caveat,  which  stands  in 
lorce  for  three  months ;  and,  to  prevent  insti- 
tution, may  be  entered  in  the  incumbent's  life, 
time.  Hitdbamv.OJoeer,  3  Bo.  6.  HiteAMf: 
V.  O2oo«r,  ]  Ral91. 

3.  By  the  canon  or  ecdeaiaatical  law,  a 
caveat  is  of  such  vaKdity,  that  if  adminiatra. 
tion,  institution,  &«.  be  granted,  pending  a 
caveat,  it  is  void.  HUcham  v.  Gioeer,  3  Ro.  & 
1  Lev.  157.  JVeiemon  v.  Heaamond,  Ow.  50. 
Jllstmiv.ANm,Foph.l33.  Sed  vide  Qfky 
V.  &8t^  3  Keb.  393.  pL  80. 

4.  The  common  law  takea  no  notice  of  a 
caveat,  eensidering  It  merely  as  a  precautiott- 
ary  measure  of  the  party,  to  prevent  the  ordi- 
nary doing  wrong ;  and  therefere,  though  the 
administration  be  granted  after  a  caveat,  it  ia 
neverthelem  good.  l^tMng  v.  GVowr,  1  Ro. 
19L 

5.  So  if  a  caveat  be  entered  with  the  hislu 
optwho,  notwithstanding,  institutes  and  in- 
ducts,  the  institution  and  induction  are  not 
void.  Hallam  v.  Bareroft,  1  Keb.  417. 138. 
Hkeking  v.  Oloeer,  1  Ro.  191. 337. 

6.  But,  by  the  ecdesiaatical  law,  they 
would  be  void,  even  though  the  bishop  had  no 
notice  of  tiie  caveat  lord  2biidk*s  caae» 
Golds.  146. 

7.  So  if  a  caveat  be  entered  with  the  clerk 
of  the  king*8  ulver,  who  still  sufiers  the  fine 
to  pass,  it  IS  good.  HUeMng  v.  OUmtr^  1  Ro. 
191.    3  Keb.  395.  &  F. 

CERTAINTY. 

What  caoiTAomr  n  RmuiarR  m  rtxADon* 
I.  In  GDiBUL,  p.  859. 
II.  In  a  OBCLAjiATioN ; — 

(a)  iismm/wit,  p.  360. 

(b)  Case,  p.  360. 

(c)  Covenant,  p.  360. 

(d)  Ejeeimenty  p.  361. 

(e)  Quod  permittaty  p.  361. 

(f)  i?ep{mn,  p.  361. 

(g)  7VerpM«,p.361. 
(h)  TVtwer,  p.  361. 

III.  In  an  INDIOTIOCNT,  p.  363. 

IV.  In  an  DTFORMATION,  p.  368. 

V.  In  A  PLEA,  p.  363^ 


What  cnTAnrnr  n  aaunnrrB  m  pubadino  : — 
I.  In  GiNKaAi. 
1.  The  conveyance  to  the  action  need  not 
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be  preciMlf  ihown.    Coxt  t.  Jenning§,  Yelv. 

16, 17.  56.  75. 
3.  When  the  matter  stated  ia  but  oonvey- 

uioe  and  Indaoement,  the  Ikw  does  not  re- 
quire it  to  be  80  preciaely  set  forth  as 

[  *30O  ]  it  doei  where  the  interest  *i8  in  quea- 
tion«    DavitB  v.  Lowden,  Carter,  31. 

3.  So  the  indaoement  to  a  traverse  needs 
not  to  be  so  precise  as  the  body  of  the  plea. 
AodbiMm  T.  HrnnpUm,  Cro.  Car.  443. 

4.  Pleadinif  per  dnerta*  mediat  oisigna- 
iionet  is  i^ood,  where  it  is  but  inducement 
Smith  ▼.  Sinumd$,  Comb.  64,  65. 

5.  Where  the  plaintiff  pleads  that  one  pros- 
eeuted  him  at  law,  it  seems  he  oug^ht  to  show 
in  what  court  and  in  what  manner;  but  the 
fault  is  cured  by  pleadinff  over.  Cutler  f, 
Southemt  1  Saund.  117  a.  117  6. 

6.  Where  a  person  is  confined  to  a  certain 
time,  he  ought  to  show  the  day  of  the  act  cer- 
tainly; as  one  that  pleads  in  bar  by  entry, 
and  ibr  mortmain,  or  by  the  common  law ;  so 
also  be  that  justifies  by  license,  warrant,  or 
authority.    CoUhiret  t.  BejusAtn,  Plow.  33. 

7.  Bargainee  of  tenant  in  tail  to  whom  a 
fine  is  levied,  mav  plead,  that  he  is  seised  tn 
dommiee  stio  ut  Jefeodo,  without  showing  the 
commencement  of  the  fee,  or  how  it  may  end. 
itnon.  Carter,  210. 

8b  If  houses  are  stated  in  pleading  to  lie  in 
.fttrochia  fj  edieta^  and  two  parishes  are  named 
before,  it  is  bad  fbr  the  uncertainty.      Target 
T.  Xoyrf,  2  Vent  278. 

9.  LevavU  vet  levari  eaueavU  is  bad  plead- 
ing. Rex  T.  Sioughton,  2  Stra.  900.  1  Bar. 
nard.  347. 

10.  So,  **ante  tertiam  horam,**  without  say- 
ing  **poit  mcruitfni,**  is  bad  pleading,  but 
madesood  by  pleading  over.  Bedamv,  Clerk- 
mm,  I  Ld.Raym.  124. 

[Am  to  the  eejrtaitUy  neeesaary  in  pUadiw^ 
aee  further  in  Vin.  Abr.  tit  Certamty,  Ch. 
Plead.  212,  &c  Hamm.  Ind.  716.  and  jpoet, 
tit  Pleading.] 

II..  In  a  racLAEATioN ; — 
(a)  Aeeumpeit, 

1.  In  a  declaration  in  case  for  not  making  a 
hood  according  to  agreement,  it  is  not  neoee- 
sary  to  state  in  what  sum  the  bond  was  to  be, 
if  it  appears  what  sum  was  intended  to  be  se- 
cured.   Pleaae  v.  Palfry,  i  Sid.  270. 

2.  A  promise,  in  consideration  the  plaintiff 
would  repair  quaruUnn  partem  damua,  is  good. 
Merryv.  Lewee,  3  Leon.  91 . 

3.  The  word  **  quantum'^  was  supplied  in  a 
qouitum  meruit  count,  and  also  the  nomina- 
tive to  meruietet;  also  the  word  **  pr<Bdict." 
after  verdict  OUner  v.  Rt^ere^  2  Ld.  Raym, 
1155.    2  Salk.  557.  S.  C. 

4  A  quantum  meruit  for  clothes,  &c.  found 
and  provided  is  certain  enough,  without  spe- 
cifying the  particulars.  Tate  v.  Lewin,  2 
Saund.  374. 

5.  Assumpsit,  without  a  nominative  case  in 
a  second  count,  may  be  made  good  ^ler  ver- 
dict* by  borrowing  the  nominative  case  from 


the  fbrmer  count.     Mtom  r,  Omtthmite,  1  hi 

Raym.  146. 

(b)  Caae. 

1.  In  ease  for  atopping  a  wmterooarK,ii 
atupavii  et  ohetruxU  generally,  without  ihiNr' 
ing  how,  is  good  after  verdict  Anon.  1  Ld. 
Ravm.452. 

2.  A  declaration,  that  the  plaintiff  kabeatA 
habere  detnat  a  way  oVer  the  defendant's  doie, 
is  in  upon  demurrer,  bot  made  jpood  by  tk 
general  issue.  J&nea  v.  Hmmnamd,  5  Ld.  Rajn. 
75L    lLutw.124. 

3.  An  action  lor  ao  negligently  keepiaf 
sheep,  quod  muUtpUeiUr  det^iorata  fiieni% 
was  held  good.  Darig  ▼.  StAnman^  2  Lc. 
Raym.  1041. 

4.  In  case  against  a  physician,  it  ii  ■afS- 
cient  to  say  he  administered  phasic  uutkilfU* 
ly,  without  showing  the  particular  defat 
Groenoelt  v.  BunoeU^  1  Ld.  Raym.  471. 

5.  In  case  fbr  negligently  ronning  down  tk 
plaintiff^s  barge  laden  with  goods,  or  for  boi» 
mg  his  house  and  goods,  the  ffoods  Diost  k 
particularly  mentioned,  otherwise  no  evideoa 
can  be  admitted  of  them.  Jfarfta  v.  Htnrid- 
son,  2  Ld.  Raym.  1007.     1  Satt.  267.   Bok. 

756.  a  C. 

6.  A  declaration  upon  a  custom,  tbat  it  s 
not  lawful  for  any  person  (besides  tbefivenia 
of  the  guild  merchant)  to  exercise  pcUiuj 
within  the  city  any  trade,  unless  he  haibeec 
educated  as  an  apprentice,  dec,  or  if  t^- 
wise  lawfbUy  authorised,  6dg.,  is  bad.  Mei/a^ 
of  WinUm  v.  Wilko,  2  Ld.  Raym.  11S9. 

(c)  Conepant,  ._^j: 
A  breach  of  covenant  may  be  asagnw  «• 

vereie  didma  et  vieibua;  otherwise, 
of  a  •penal  taw.      Faraw  ▼.  Cheea-  [  •»!  J 
lier,  1  Ld.  Raym.  479.    1  Salk.  139. 
&C. 

(d)  Ejectment. 

1.  Ejectment  de  uno  loco  voeato  s  pssnT 
room,  parte  meaauagii  pareeUa  pomamqi^ 
jacet  ex  borddi  parte  bunder  fore  ereO,  &^ 
was  well  after  verdict.    Bindooer  t.  »««'• 
cambet  2  Ld.  Raym.  1470.  .     ^^^ 

2.  Tenementum  is  too  uncertain  ui  ejea^ 
ment,  but  wiU  do  in  trespass.  Codatm  t. 
Piper,  1  Ld.  Raym.  191.  2  Stm.  834 

(e)  Quod  permittaL  . 

*•  QiuBdtim  m«f  MMgio"  is  certain  «wwf  .n* 
aquodpermittat.  l&almerY.PnUeneif,i^ 
Raym.  277.    2Lutw.  1586. 

(f)  Replevin.        ^juAf, 
Replevin,  fbr  fourteen  Mmmera  f'oa^ 

b  certain  enough.    Bourn  r.Matteire, ' 
1015. 

(g)  TVetposf.  . 

1.  In  trespass,  the  first  count  was  J»««*J 
&c. ;  the  second  was,  de  eo  quod,  *J»  T 
after  verdict,  judgment  was  aUowed  »  "• 
entered  fbr  the  plaintiff  for  the  ^^^fu 
second  count  Dohba  v.  Edmaada,  a  ^' 
Raym.  1413.    1  Stra.  681.  S.  C.  .       « 

2.  iMesttisgtum  ttee  <«"^*"''?Li  »!• 
enough  in  trespass.  Vieay-Burtant^vB*' 
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3.  TrespMi  for  taking  two  packs  of  flax 
h«ld  welL  Tkorneion  ▼.  Bernard,  2  Ld.  Rajm. 
991. 

4.  TrespM  fn  trUnu  Biruibtt$  femij  angli- 
ce,  ricks  t>f  hay,  hetd  rood  after  verdict  Cop- 
lesien  v.  Ptpn*,  1  Ld.  Raym.  191. 

5.  So  in  trespass  for  taking  barley,  after 
▼erdict,  it  siiall  be  intended  severed.  S.  C.  1 
Ld.  Rarm.  191. 

6.  Trespass  for  taking'  a  parcel  of  yarn,  dec. 
is  in.  2  Lev.  195.  Cra  EL  865.  Sty.  199. 

7.  And  this  even  after  verdict  Copletttm  v. 
Piper,  1  Ld.  Raym.  19 1 ,  193. 

cw  So,  judgment  was  arrested  (after  verdict) 
in  trespass  for  taking  bona  et  eataUa,  of  the 
phintlS^  without  specifying  them.  Wiait  v. 
£-«iffftoa,3  Ld.Rayfn.l410.  1  Str.  637.  Fort 
377.  &  C.  PUnft€r*9  case,  5  Co.  35.  1  Vent 
173.  Borr.  3455. 

(h)  TVwer. 
1.  More  certainty  is  required  in  trover,  than 
in  raaaten  mentU,     Tate  v.  Letotn,  2  Saund. 
374 

3.  Certainty  to  a  common  intent  is  required 
b  trover,  in  describing  the  things  sought  tu 
be  recovered.  3  Saund.  Rep.  74.  74  a.  6.  See 
«}9olSannd.49. 

3.  Trover  **  for  a  parcel  of  diamonds*'  was 
held  efficient  fVhite  v.  Oraham,  3  Stra.  837. 

4.  So,  for  una  parceUa  JUi.  CopLeston  v. 
Pxper^  \  Ld.  Raym.  191. 

5.  Trover,  de  frifrus  peci%9  vini  branditati 
(angiiee)  **  bnnAj  wine,**  was  held  good  upon 
demarrer.  Id.  ibid. 

6.  Trover  tor  a  quantify  of  cloves,  mace 
and  nutmegs,  without  showing  them  to  be 
mixed,  beid  good  after  judgment  by  default 
Sartfart  v.  Jeaes,  1  Ld.  Raym.  588. 

7.  Trover  for  ten  pair  of  curtains  and  va. 
ienee,  is  sufficiently  certain.  Taylor  v.  WelU, 
28annd.74. 

8.  Trover  for  fifty  pfctts  materieB  quadrata 
iongUee)  timber,  is  sufficient  HaoCegrave  v. 
7*ioaiM«n,3Stra.810. 

9.  So^  in  trover  de  unaparteUa  oegeetrium 
Mwtaerarvm  etfunieum  (angliee)  pack-cloths 
vnppers  and  cords,  upon  error  brought,  judg- 


gm,iuaj 
ttomley. 


neot  was  alBmied.   Harrison  v.  Bo 

U  Raym.  1539.  9  Str.  809.    1  Bamard.'47. 

50.S5.8.G. 

10.  Trover  de  dueentie  uneiie  argenti  {an- 
glkt)  plate,  held  good.  Camphill  v.  Si  John, 
1  U  Raym.  30.  Comb.  306. 1  Salk.  319.  S.  C. 

11.  So  trover  die  thecio  de  tpirii.  {anglice) 
caiks  of  spirit,  etde  50  galon.  aqua  caldte,  was 
beld  good  after  verdict  Mdr^jUld  v.  Marsh, 
3  U  Raym.  834    1  Salk.  385.    7  Mod.  141. 

s.a 

13.  Trover  fi>r  ■*  ends  of  boards'*  is  suffi. 
eient  Knight  v.  Barker,  3  Ld.  Raym.  1319. 
llMod.66.S.C. 

13.  Bat  a  declaration  in  trover  fiir  four  pair 
^htogiiifs  was  formerly  held  to  be  uncer- 
^    Woth  V.  Waekbom,  Sty.  353.  3  Saund. 

14  So  trover,  de  fu&dam  parceUa  eulmi,  fcc, 
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was  held  bad  after  verdict  Smith  t.  TlMtaldf 
cited  in  Copleston  ▼.  Piper,  I  Ld. 
Raym.  193. 

*15.  A  declaration  **de  una  $al  [  •^QS  ] 
eura    (anglice)  a  saltinff-tub,  and 
particular  damages  for  it,  was  yet  held  111 
after  verdict    Maykew  v.  Flower,  1  Lev.  99. 

16.  Trover  de  unopuUo  was  held  bad  after 
verdict    ilnon.  1  Lev.  48. 

17.  But  if  it  had  been  with  ah  anglice^  ii 
would  have  been  good.     Id.  ibid. 

1 8.  But  the  strictness  formerly  required  in 
this  action  has  been  greatly  relaxed.  Bottom" 
ley  V.  Harrison,  2  Stra.  809,  8|0. 

[See  further  as  to  the  precision  or  certainty 
necessary  in  a  declaration,  1  Tidd.  Prac.  Bth 
pd.  4o3,  454.  1  Ch.  Plead.  4th  cd.  313  to  318, 
ic  339  to  333.  Com.  Dig.  tit  Pleader,  (C 17.) 
to  (C32.) 

III.  Is  AN  INDICTSIENT. 

1.  **iSbtens,**  in  an  indictment,  is  a  good 
averment  Rex  v.  Laicley,  3  Stra.  904. 

3.  An  indictment  for  suffering  the  west 
part  of  a  bridge  (containing  half  the  bridge) 
to  be  out  of  repair,  is  sufficient,  without  eettmg 
forth  the  number  effect.  Reg  v.  SainthiU,  S 
Ld.  Raym.  1 17  j.     1  Salk.  339.  S.  C. 

3.  An  indictment  is  good,  to  a  common  in- 
tent, where  substp^nce  enough  appears.  I^eg 
V.  Baines,  3  Ld.  Raym.  1273. 

A.  An  indictment  for  forging  a  cocket  for 
five  packs  of  linen  cloth  i»  sufficiently  certain. 
Rex  V.  Browne,  6  Med.  87. 

5.  Indictment  for  engrossing. citaersof  cti« 
mulos  tritici  is  ill.  Reg.  v.  Mackarty,  3  Ld. 
Raym.  1181.  Rtx  v.  Goldsborough,  3  Bulst 
317. 

6.  Indictment  for  cheating  a  man  of  a  cer. 
tain  quantity  of  hats,  to  the  value  of  lOQL,  is 
good.    Reg.  v.  Mackarty,  3  Ld.  Raym.  1179. 

7.  Indictment  for  ingrossing  magnammian' 
titatem,  &c.,  is  ill.  Rex  v.  Foster,  1  Ld.  Raym. 
475. 

8.  An  indictment  that  he  was  eommunis 
perturbator pacis,  or  communis  oppressor,  &.C. 
IS  ill,  being  too  generoL  Rex  v.  Lesingham^ 
1  Lev.  399. 

9.  But  communis  barretor,  is  good.  S.  C  1 
Lev.  399. 

10.  "  Pons  peddtis"^  mstead  of  **  pedestris,^* 
is  bad  in  an  indictment  Reg.  r.  SainthiU,  3 
Ld.  Raym.  1175. 

[<S^e/urtAer  upon  this  subject,  1  Ch.  Crim. 
L  169.  to  176,  and  post,  tit  Indictmxnt.] 

IV.  In  an  INPOKMATION. 

1.  Judgment  was  affirmed  on  an  informa- 
tion fbr  selling  live  cattle,  or  causing  them  to 
be  sold.  Wingfield  v.  Jefferys^  1  Ixl.  Raym. 
384. 

3.  An  infbrmation  of  forgery,  that  J.  S.  one* 
rabilis  existens,  S^e.,  ipse  idem  J.  S.  en  ia^en- 
tione,  forged,  &c.  is  good,  for  the  onerabili$ 
shall  refer  to  the  time  of  the  forgery.  Rex  r. 
Ward,  3  Ld.  Raym.  1467. 

V.  In  A  PLEA. 

1.  A  plea  in  bar  is  good,  if  it  be  certain  to 
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ft  oomRHm  intent.    Httt  ▼.  Haioiret,  1  Ra  46. 
Plow.  33.  Claxton  v.  Batty  6  Mod.  58. 

3.  Pleading,  that  corn  which  had  been  cut 
wat  left  on  the  ground  until  it  was  fit  in  a 
course  of  husbandry  to  bo  carried,  is  sufficient, 
withoQt  saying  how  long  it  remained  there ; 
the  reasonableness  of  the  time  being  a  ques- 
tion  of  fact  for  tlie  jury,  and  not  a  question  of 
law  for  the  court  i^aian  v.  Soulhoy^  Willes, 
131.  134 

3.  So,  when  a  party  justifies  under  a  custom 
ibr  all  the  inhabitants  of  a  town  to  go  over  a 
close  at  all  seasonable  times  of  the  year,  sea- 
Bonable  time  is  partly  a  question  of  law,  and 
parUy  of  fact.     BeU  y.  Wardell,  Willes,  206. 

4.  Ho  that  pleadu  in  the  negative,  need  not 
plead  certainly.  CoUhirgt  v.  uejtuhin.  Plow. 
33. 

5.  Where  the  issue  is,  whether  A  be  alive 
or  dead,  the  party  who  pleads  the  death  need 
not  show  the  place  of  the  death,  for  the  venue 
■ball  bo  of  the  place  where  he  was  alleged  to  be 
■live,    EM  V.  Molineux,  1  Dy.  ]  4.  pK  72. 

6.  Prescription  pro  quibuadam  Unentibui 
maiunii  in  D,  to  have  the  sole  pasture,  is  ill. 
Ihpkin»  V.  RobinMon,  2  Lev.  2. 

7.  A  plea,  that  the  defendant  had  expended 
61 OL  about  the  repair  of  the  premises  and 
other  necessary  charges  is  bad  for  the  uncer* 
tainty.     Barker  v.  Thorold,  1  Saund.  49. 

8.  He  that  pleads  in  abatement  of  the 

writ,  or  a  plea  after  the  last  con- 
[  *363  ]  tinuance,*  must  plead  them  certain- 
ly. CoUhirH  v.  Bejushin,  Plow.  33. 
[Sei  further  ag  to  the  certainty  neceeeary  in 
a  plea.  Com.  Dig.  Ut  Pleader  (E  5.  to  E  12.) 
Ch.  PI.  457.  to  461.  1  Tidd  Pr.  713,  ^LC^and 
jwfl,  tit  Puuoiira.] 

CERTIFICATE. 

I.  Op  A  BISHOP^S  CERTIFICATE. 

II.  Op  a  judge's  certificate. 
III.  Certificate  of  the  ordinart. 
[Respecting  9,pari»h  certificate,  see  pott,  tit 

BvrTUUfENT.] 


I.  Op  a  bishof^s  certificate. 

1.  A  certificate  directed  toa  particular  court, 
and  in  a  particular  manner,  shall  not  bo  ex- 
tended further.     Trollop' t  case,  8  Co.  68  a. 

9.  The  bishop  must  certify  that  which  has 
been  sentenced  in  his  own  court,  and  not  in 
another  court    Id.  ibid. 

3.  The  certificate  ought  not  to  be  general, 
but  ought  to  show  the  speciality  of  the  cause 
ibr  which  the  partv  isf  excitmmunicated.  Id. 
ibid.  Rex  v.  Fowter,  1  Ld.  Raym.  619.  Reg 
T.  Bp,  tfSt.  David,  3  Atk.  479. 

4.  A  certificate  by  the  hands  of  the  binhop^s 
chancellor  is  good.  Dr,  Bonner* e  case,  Jenk. 
Cent  228, 

5.  If  the  bishop  is  in  remotie  agendis,  the 
vicar-gencral  may  certihr  an  excommunica- 
tion ;  a  bishop  may  certinr  after  election,  and 
before  eeasecration.  Th)llop*8  ease,  8  Co.  69  a. 

.6.  The  certificate  of  a  bishop  fir  refiual  to 


pay  tenths  is  not  oonclaaiTe,  but  b  timvenaUi 
the  demand  for  tenths  ought  to  be  at  tb 
house.*    Regv.  BlaneheH,  Mo.  915. 

7.  If  a  bishop  certify  the  refusal  of  ao  ia 
cum  bent  to  pay  his  tenths,  after  demand  duij 
made,  this  is  no  cstoppol ;  but  if  the  demuu 
be  found  (by  special  verdict)  not  duly  made 
the  court  ought  to  adjudge  against  the  ccrti& 
catc.    Reyner  v.  Parker,  Mo.  541. 

8.  It  has  been  held,  that  there  can  be  do 
averment  against  a  bisbop^s  certificate.  SmeU 
wood  v.  Bp,  of  LUc^eld,  1  Loon.  205.206. 

9.  If  the  bisthop  makes  a  certificate,  and  dies 
before  it  be  rccei%*ed,  it  is  a  nullity ;  but  hu 
successor  ought  to  certlQr.  DoUop'e  caie,  8 
Co.  68  a. 

II.  Op  A  JOZMiE*S  CntTIPTGATC 

1.  The  judge  who  tries  a  cause  may  certi^ 
afler  he  is  removed.     Anon.  7  Mod.  47. 

2.  Where  Uiere  are  several  records  betwea 
the  same  parties,  the  judge  (upon  error 
brought,)  can  certify  which  he  pleases.  Biy 
dier  v.  Thomat,  1  Sid.  466. 

3.  Upon  error  brouj^ht  for  want  of  t  war. 
rant  of  attorney,  a  certificate  of  the  chief  jus- 
tice and  euMtoe'lnemum,  that  there  was  no  war* 
rant,  is  conclusive  against  the  party  faimself, 
and,  afler  his  detth,  against  his  heir.  Jhrrel 
V.  Thyn,  Moore,  148. 

4.  Where  justices  write  to  the  derk  of  Um 
crown  for  a  certificate  of  autetfnts  cenmdf 
(under  34  &  35  H.  a  c.  14^)  they  most  do  it 
in  their  own  names ;  but  judges  on  the  circoit 
in  one  county,  sending  to  judges  in  utoihet, 
for  a  certificate  of  the  attainder  of  a  princi/sJ 
to  arraign  an  accessary,  should  do  it  by  srit 
in  the  kiug*s  name,     i  Dy.  253.  pi.  103. 

III.  Crrtipicatb  of  the  oanwAET. 
In  a  certificate  of  the  ordinary  of  the  int«- 
litv  of  Uie  clerk  refused  by  him,  he  must  «r- 
tily  the  particular  cause  of  his  rcfasal,  ind  s 
general  certificate  is  not  good.  SpeeeWi  ci*i 
3  Leon.  199. 

CERTIORARL 
I.  When  a  cKRTioaASi  ukSi  p>  9^ 
II.  When  rr  does  not  lie,  p-  266, 

III.  From  what  court  the  waiT  """^  *Jl 

WHEN  and  how  it  MIOUIJ)  «  0»TAWB' 
AND  PROSKCOTED,  p.  267. 

IV,  Op  the  AFFIDAVITS  TO  BurrooT  TBS  iwww 

FOR  A  CERTIORARI,  p.  268.  ^^.  . 

•V.   EpFBCT  op  a  CERTIORARI,  p.  268.    [     ^^  * 

VL  Op  the  return  to  it,  p.  fiSB* 


I.  When  a  certiorari  li». 


1.  A  certiorari  ad  iitfvrmandum f^ 
\am  is  ffran'ableex^ftttioean*.  Cha^m** 


ttam  IS  gi 
case.  2  Ra  471. 


gratia^ 


2.  If  a  writ  of  error  be  brooght  in  wjf^'JJJ 
of  dower,  and  the  error  assigned  *?» .  ^^j^ 
defendant  was  an  infant,  a  certiorari  Ii<»w  ' 
form  the  court  whether  the  infsnt^'-'w^^ 
attorney  or  gnaidian.  Wood^*Br*V^^ 
Mod.  104.  .     -j^ 

3.  If  to  a  writ  of  enor  on  »  tartj*^ 
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^ifsiiMt  WH,  tlM  deAndint  plead  tii  iwU*  mi 
€TT9ium^  uidmMi^u  the  want  of  a  tdrtfaeiat 
ibr  error,  the  plea  is  m  oonfeesion  of  the  error ; 
bot  tlw  oourt  OMy  award  a  certiorari  for  the 
inibrmatioa  of  the  court,  lawn  v.  Sawtnidge. 
11  Mod.l43L 

4.  If  want  oTan  ori^oal  be  nangatd  ibr  er* 
Tor,  and  a  releaae  be  pleaded,  yet  a  certiorari 
to  iaform  tiie  ooart,  whether  there  was  any 
original  or  not,  may  be  awarded,  in  the  eainc 
manner  aa  if  in  nuUo  cat  erraivm  had  been 
pfeaded;  but  the  party  eannoi  demand  it  of 
ri^    CarUion  v.  Mortagk^  6  Mod.  113.  306. 

5.  A  certiorari  lies  from  R  R.  to  C.  B.  to 
remove  the  record  itself  oi*a  fiue,  lor  the  purpoaie 
of  cancelling  it  (or  errora ;  but  to  remove  a  re- 
cord of  »tat/»ri«s,  on  which  attaint  is  brought, 
there  most  be  a  certiorari  de  tenore  recordi 
-eatofchaaoery,  and  it  must  be  sent  into  R 
1L  by  mittimus.  Bourne  v.  Rus$el^  Dy.  274  b. 

&  On  *^  mif  tiel  record^"  pleaded  to  an  action 
of  debt  in  C.  R,  on  a  judgment  in  B.  R.,  the 
teeord  may  be  removed  by  certiorarL  LuttreU 
T.  lies,  Cio.  Gar.  397. 

7.  A  certiorari  may  be  awarded  afler  in 
nuUout  nroiMm  pleaded,  ilnon.  Cro.  Jac. 
41&. 

6.  There  ia  no  method  of  removing  proceed, 
ings  out  of  courts  of  record,  but  by  etriiorari 
before  judgment,  or  writ  of  error  after.  Wood. 
croft  V.  Kynsaloa,  9  Mod.  306. 

9.  A  judge  of  assize,  if  he  has  doubts  re- 
epecAin^  a  convictioo,  may  remove  the  record 
by  certiorari  into  the  King*8  Bench.  Queen 
V.  Porter,  Hoit  133. 

10.  The  Jung  u  entitled  to  a  certiorari  as  a 
BMtter  of  right;  but  if  a  subject  apply  for  it, 
it  is  discretionary  in  the  oourt  to  grant  or  re> 
tue  it,  according  to  the  circumstances  of  the 
cue.    Lampriere*o  case,  1  Mod.  41. 

11.  A  certiorari  was  allowed  to  remove  a 
TCOQffniiance  out  of  the  Common  Picas  into 
the  Riog*s  Bench  upon  a  writ  of  error,  and 
jodpnent  affirmed  in  the  King's  Bench,  in  or- 
4cr  to  bring  a  scire  faeiao  against  the  bail 
A»ids2e  V.  Drew,  4  Mod.  104. 

12l  Certiorari  pro  regt  lies  in  case  of  high- 
^*>y«i  though  there  be  no  affidavit  or  recog- 
Bianee.  Rex  t.  ForeieeU,  2  Stra.  1209.  1 
Barnard.  111.  a  C. 

13.  The  sUt  19  6. 3.  c.  70.  respecting  the 
Rmovil  of  judgments,  is  confined  to  suits  in 
vbich  the  proc^dings  in  courts  below  are  si- 
ttilar  to  those  in  K.  B.  1  Saund.  67  e.  n.  [/.] 

14.  A  certiorari  is  grantable  into  Wales. 

^  V.  InkahilanU  of i  in  OUmorgan- 

«itre,  1  Ld.  Ray m.  581.  T.  Raym.  206.  Case 
of  Cardiff  Bridge,  1  Salk.  145, 146.  Rex  v. 
J^mu,  12  Mod.  197. 

15.  It  lies  to  the  sessions  in  Wales,  to  rc> 
Beve  tn  indictment  of  petty  treason,  for  the 
pvpo*e  of  trying  it  in  an  adjoining  county. 
CAafiiVe  case,  Cro.  Car.  330. 

,  16.  But  it  is  discretionary  to  grant  a  cer. 
tbrari  to  tho  grand  sessions  of  Wuea.  Rcgina 
T.AsM,6ilh.IUp.l60. 


17.  On  a  writ  of  enor  en  a  Judgment  iSrom 
Wales,  a  certiorari  to  inform  the  court  may 
issue,  although  the  record  has  been  before 
amended.    Lemo  v.  Joiiee,  6  Mod.  138. 

18.  A  certiorari  lies  out  of  chancery  to  Ire. 
land,  to  certify  an  act  of  parliament,  but  it 
does  not  lie  to  Scotland.    Craw  v.  Ramaey,  • 
Vaugh.  287. 

19.  It  lies  from  K.  B.  to  the  mayor  and  ju. 
rats  of  any  of  the  cinque  ports,  to  remove  an 
indictment  of  felony.  l^ndaVo  case,  Cra  Car. 
252. 

20.  It  lies  to  a  county  palatine.  Crot^e  v. 
Smith,  3  Salk.  79.  2  Ld.  Raym.  836.  S.  C. 
Case  of  Cardif  Bridge,  1  Salk.  143,  146.  1 
Ld.  Raym.  580.  S.  C. 

21.  Where  a  particular  jurisdiction  is  erect, 
ed  by  act  of  parliament,  the  King**  Bench  may 
command  execution  of  it  by  mandamus,  and 
remove  tlieir  proceedings*  by  cortio- 

rari.  Rex  v.  JnhaUUtnts  of  Glamor-  [  *205  ] 

ganohire,  12  Mod.  403.  1  Ld.  Raym. 

580. 

22.  It  is  the  only  method  of  getting  the 
judgment  of  a  new  jurisdiction  reversed,  in 
cases  where  the  court  or  judge  proceeds  in  a 
summary  method,  or  other  method  different 
from  the  common  law.  Holdipp  v.  Otiaoy,  9 
Saund.  101. 

23.  It  is  the  proper  way  to  remove  a  record 
from  C.  P.  to  K.  R;  and  thero'brc,  the  court 
refused  to  order  the  officer  o<*  C.  P.  to  attend 
in  K.  B.  with  the  record.  Heweon  v.  Brown, 
2  Burr.  1034. 

24.  Certiorari  (returnable  in  R  R.)  afler 
verdict,  and  before  judgment,  lice  in  all  judi- 
cial proceedings  in  which  error  does  not  lie. 
Oroenoek  v.  ButneU,  1  Ld.  Raym.  469.  Rex 
V.  Beihtl,  6  Mod.  17. 

25.  It  lies  on  a  judgment  given  by  the  cen- 
sors of  the  college  of  physicians  for  mal- 
practice, though  error  would  not  lie.  Groen» 
velt  T.  BurweU,  1  Salk.  144.  1  Com,  76. 
S.C. 

26.  It  lies  to  remove  a  conviction  in  certain 
cases,  although  the  party  may  brinff  a  writ  of 
error;  as,  to^ead  a  pardon,  or  for  etner  special 
reasons.  jRcjt  v.  Betkel,  6  Mod.  17.  Holt,  157, 
S.  C. 

27.  The  record  of  a  judgment  in  the  exche- 
quer was  removed  by  certiorari  into  the  C.  R, 
and  atuint  brought  upon  it  Autiin  t.  Baker, 
Ma  17. 

28.  A  certiorari  lies  upon  the  conventicle 
act  Rex  v.  Morley,  6  Mod.  229.  2  Burr.  1040. 
S.C. 

29.  A  certiorari  lies  to  remove  proceeding! 
on  an  information  in  the  mayor's  court  in  Lon- 
don    MiUer  v.  i2e:r,  Cro.  Jac.  5Sa 

30.  A  record  may  be  removed  in  R  R.  im. 
mediately  by  certiorari,  as  well  as  by  certiorari 
and  mittimus.  Guilliam  v.  Hardy,  1  Ld. 
Ravm.  216. 

31 .  If  a  defendant,  upon  error  assigned  will, 
not  come  in  and  plead,  the  plaintiff  most  have 
a  Mtre/ocuM  to  hear  errora,  and  a  etrtiormri 
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to  oerttfy  the  want  of  an  originidL    Davenant 
T.  Rafier^  6  Mod.  236. 

33.  A  certiorari  lies  from  the  Common  Pleas 
to  the  coart  of  Ely,  and  will  supersede  their 
proceeding    Cro*$  v.  Smith,  2  Ld    Raym. 

•    33.  It  lies  frenerally  to  all  inferior  jurisdic- 
tions.   S.  C.  1  Salk.  148. 

34.  Except  where  it  is  not  prohibited  in 
express  words  by  any  statute.  Rtx  v.  PloW" 
right,  3  Mod.  95. 

35.  It  lies  to  the  corporation  justices  of 
Berwick-upon-Twccd.  Rex  ▼.  Cotde,  2  Burr. 
834. 

36.  A  certiorari  lies  to -remove  an  order  of 
justices  made  under  a  statute,  although  it  en- 
act  that  disputes  concerning  taking  a  distress 
shall  he  finally  determined  by  a  justice  of  the 
peace.    Rex  v.  Plowright,  2  Show.  458, 459. 

37.  A  certiorari  lies  to  remove  an  appoint- 
ment of  overseers  before  appeaL  Duchegt  of 
Portland  v.  Wynne,  7  Mod.  3a5. 

38.  Commissioners  of  sewers  must  obey  a 
certiorari.  Groenvelt  v.  BurneU,  1  Ld.  Raym. 
460.    Caseof  Car(2fif  Brides,  1  Salk.  145. 

39.  Causes  are  removed  out  of  base  courts 
by  recordare  or  pone,  out  of  courts  of  record 
by  certiorari.    Crotoe  v.  Smith,  12  Mod.  645. 

40.  It  is  a  sufficient  reason  lor  granting  a 
eertiorarito  remove  an  information  before  jus- 
tices of  assize,  that  thcv  hate  no  jurisdiction 
in  the  cause.  Garland  q,  t  v.  Barton,  Andr. 
97. 

41.  A  record  of  K.  B.  may  be  oertificd  to  an 
infbrior  court  by  certiorari  and  mittimus.  Pit 
T.  Knight,  1  Saund.  98,  99. 

43.  A  certiorari  may  bo  granted  where 
private  persons  are  charged  to  repair  a  high- 
way.    Rex  V.  Greenham,  2  Stra.  849. 

43.  A  certv>rari  lies  to  remove  an  order  of 
iostices  of  the  peace  upon  a  private  act  of  par* 
liament    Rex  v. ,  1  Com.  86. 

44.  A  certiorari  lies  for  removing  orders  be- 
fore an  appeal,  at  the  instance  of  the  party  who 
is  solely  entitled  to  the  appeal  i2ejr  v.  Har- 
man,  Andr.  343. 

45.  A  certiorari  will  lie  on  the  part  of  Oie 
defendant  after  he  has  appealed  to  the  sessions, 
pending  the  appeal  Queen  v.  Bethel,  6  Mod. 
17.  n. 

46.  Where  orders  are  made  for  appointing 
overseers,  and  also  for  convtetiug  them  for  re- 
fusing to  act,  one  certiorari  lies  lor  removing 
all  the  orders.  Rex  v.  Harmon,  Andr.  343, 
344. 

47.  One  person  shall  have  but  one  certiorari. 
Johns  v.  Bou>en,  Cro.  Jac.  5D7. 

49.  Certiorari  lies  to  remove  an 

[  *268  ]  *iodictment  of  felony  upon  affidavit 

that  the  defendant  is  not  likely  to 

have  a  fair  trial.    Rex  v.  Fawks,  2  Ld.  Raym. 

1452. 

43.  So  it  was  granted  to  remove  both  the 

indictment  and  conviction  for  a  cheat.    Reg. 

9.  Dixon,  3  Salk.  78.    2  Ld.  Raym.  97L  8.  C. 

6Q«  A  ctrtiorari  may  be  awarded  to  remova 


a  conviction  upon  an  indtctment  bclbre  jod|f- 
mont    Regina  v.  PaUer^  3  IxL  Rmym.  93& 

51.  It  was  granted  de  bene  eeee  to  removs  la 
indictment  when  found.  I^ampriert't  cue,  1 
Mod.  41. 

52.  But  to  remove  an  indictment  ibr  feknj, 
special  cause  must  be  ahown.  Anon,  1  Kek 
4.  pi.  10. 

53.  It  lies  to  remove  an  indictment  of  mir 
demeanor  from  Wales.  Rex  v.  Lewis,  1  Slra. 
704. 

54.  Certiorari  lies  to  remove  an  indictment 
of  manslaughter  out  of  Wales  to  be  tried  ia 
the  next  English  oounty.     Anon.  1  Vent  93- 

55.  So  it  lies  to  remove  an  indictment  for 
murder  from  the  grand  aesakms  inWalci. 
Rex  V.  Morris,  1  Mod.  64.  6a  1  Vent  146. 
S.C. 

56.  A  certiorari  ifranted  at  the  instance  of 
a  prosecutor  to  remove  an  indictment  for  s  riot 
from  the  court  of  irreat  aeasions  for  Breck- 
nock.   Anon,  Ca.  T.  Hardw.  165. 

57.  It  will  be  granted  to  remove  an  iodid- 
ment  from  the  Old  Bailey  in  particular  coea 
Rexi.  WeUs,  1  Stra.  549.  717. 

II.  When  it  noBs  not  hn. 

1.  Certiorari  does  not  lie  to  the  jjusticeiia 
eyre  upon  a  presentment  till  conviction.  Dsh 
of  Norfolk  V.  Dvke  of  NewcaetU,  1  Sid.  296. 

2.  It  does  not  lie  cm  the  part  of  a  defeBdast 
without  special  cause.  Anon,  11  Mod.  3.  Andr. 
27. 

3.  Where  the  Ume  of  appealing  is  fiied,  and 
more  than  one  are  entitled  to  appeal,  no  cm- 
tiorari  lies  at  the  instance  of  one P«rty tiulM 
time  is  expired.    Rejc  v.  Harmon,  Andr.  344. 

4.  Certiorari  was  denied  to  remove  into  the 
exchequer  6nes  and  eatreats  set  at  a  "c^f"* 
held  for  the  gnoX  delivery  of  Newgate.  WH' 
staff's  case.  Hard.  409, 410. 

5.  So  it  was  refused  on  a  summary  connc 
tion  for  not  Uking  the  oaths.  Dr.  Ssndtft<»^ 
Holt,  131. 

6.  A  certiorari  doea  not  lie  to  remoro  pro- 
ceedinjTS  under  a  foreign  attachment  from  tie 
mayor's  court  of  London.  Smth  v.  mf^V 
London,  6  Mod.  7a  See  jBwina  v.  ifc*»«'<^ 
2  Barnard.  188. 

7.  A  certiorari  does  not  Ue  to  Wales  to  ccr- 
tify  a  record  to  the  courts  at  Westmiofter, » 
the  intent  that  execution  vnsy  issue  out  W" 
upon  it  Argument  of  Sir  X  Vaughan,  Vaugn. 
39a  .^ 

a  Certiorari  will  not  lie  to  iha  grand  smj 
sions,  nor  to  a  county  palatine  to  remove  citw 
caiwes.    Anon.  3  Mod.  230.  .  , 

9.  No  certiorari  for  a  defendant  to  t^J^l^ 
of  ofsizc.  Rex  V.  JBestland,  2  Stra.  IW* 
Rex  V.  Elford,  2  Stra.  877.  &  P.  .  . 

10.  No  certiorari  is  ever  granted  to  j[«^ 
of  oyer  and  terminer  to  remove  a  '^^^^^Ta 
for  appearance.    Rex  v.  Tbmi,  10  Mod.  X'* 

1 1.  A ccrUorari  will  not  lie  toremo^e^"'^ 
dictmcnt  from  aessiooa  after  verdict    «" 

Niek?U,  6 Mod 62  n.  .  ..  .^,^6, 

12.  A  certiorari  to  remote  anindictoisai*- 
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Arfvry  w  AeniaH,  tfaoogh  the  deftndaat  had 
been  jwiniihed  for  the  mune  ofienoe  as  for  a 
contamiiL  Rex  v.  Elford^  2  Stra.  877. 
.  13.  A  certiorari  does  not  lie  to  remoTO  an 
order  of  jnttices,  until  aAer  the  time  of  appeal. 
inr  b  expired.  MUmarundwn^  7  Mod.  lO.  I 
8Jk.  147. 

14.  If  a  deieiidant  be  convicted  at  the  ses- 
■JoDsoo  an  indictment  for  a  misdemeanor,  and 
WicaaaBproJinm  be  entered  against  him,  he 
■ball  not  have  m  certiorari  to  remove  the  re- 
cord ;  and  if  one  baa  issued,  the  court  may 
grant  Anrocedendo,  Rex  v.  Bethel,  6  Mod.  17. 
iS.  No  certicurari  lies  to  the  Old  Bailey  with- 
OQt  speeial  cause.  Rex  v.  Guntion,  1  Stra. 
563.  Rex  ▼.  Fergueon,  C.  T.  Hardw.  369. 
&  P. 

1&  A  eertiorari  to  remove  an  indictment, 
Ac.  wifl  not  be  allowed  without  bail.  Rex  v. 
JbiM,  1  SaUL.  149. 

17.  Nor  to  any  jostioes  dTgaol  delivery,  un- 
lets far  apecial  canae.  Anon.  1  Salk.  144. 150, 
151. 

18.  A  eertiorari  will  not  lie  to 

[  *267  ]  ^remove  an  indictment  for  a  con. 

apiracj  from  the  sessions  after  oon- 

vietioa  and  before  judgment  Rex  v.  NieholU, 

9  Stra.  1227.     Reg.  v.  Bethel,  6  Mod.  17.  n.  (e). 

19.  An  indictment  cannot  be  removed,  the 

cap6o\  of  which  is  of  a  lator  date  than  the 

eertiorarL    Rex  ▼.  Bueky  1  Sid.  317. 

^  20.  A  certiorari  is  not  proper  afler  convic. 

lien,  unless  where  error  does  not  lie,  or  a  fine 

b  to  be  set  io  a  R.    Reg.  v.  PoUer,  1  Salk. 

149.  2  Ld.  Raym.  937.  S.  C. 

21.  A  certiorari  to  remove  a  conviction  of 
Kcoaancy  was  denied.  Dr.  Sand9*$  case,  1 
Salk.  145. 

22.  A  certiorari  to  remove  an  indictment  of 
fskmy,  is  never  granted  without  special  cause. 
Bex  V.  Chipping  Norton,  1  Barnard.  7. 

23.  A  certiorari  will  not  be  granted  to  re. 
move  an  indictment  for  perjury  or  forgery. 
ilssa.  1  Sid.  54. 

24.  Certiorari  lies  not  to  the  mayor's  court 
CUf  of  London  v.  Wood,  12  Mod.  686. 

25.  It  does  not  lie  for  removing  a  warrant 
^  a  justice  of  the  peace.  Rex  v.  Lediard, 
^•▼.«,7. 

26.  Nor  in  any  cause  in  an  inferior  court 
(not  eoooerning  the  title  to  land,  lease,  or 
KBt),  where  the  cause  of  action  does  not  ex. 
€ced5{.    St. 21  Jac.  I.e. 23. 

27.  No  eeeond  certiorari  lies  to  reverse  a 
judgment  Merryfield  v.  Berry,  2  Stra.  765. 
oli^, 

28.  The  party  is  never  entitled  to  a  second 
ttrtiorarL  Blakeman  t.  G^,  2  Barnard. 
136. 

Dl.  Faon  WHAT  court  thk  writ  issues,  and 

WHEN  AND  ROW  IT  SHOULD  BE  OBTAINED 
ARD  PEOBBCUTBD;  AMD  ALSO  AS  TO  ITS 
FORM. 

1'  A  certiorari  may  issue  fhHn  Chancery, 
*  fVom  the  King's  fileneh,  or  Common  Pleas, 
«  Siehequer.    Cretf  y.  SmUk,  9  Ld.  Raym. 


836.    Barnes,  345.  Skin.  344.  Tidd,Prae.8di 

ed.  39a 

2.  When  one  prays  a  eertiorari  at  a  judge*s 
chamber,  to  remove  an  indictment  out  ot  Lon- 
don or  Middlesex,  he  ought  to  give  notice  of 
his  intention  to  the  other  side  three  days  be* 
fore,  or  otherwise  the  certiorari  is  not  to  be 
granted.  Earl  of  Stamford  v.  Gordon,  T* 
Ravm.  74. 

3.  In  certiorarios  to  remove  orders,  the  fiat 
must  bo  signed  by  a  judge;  to  remove  indicts 
rocnts,  both  fiat  and  writ  must  be  so  signed. 
Reg.  v.  WhiU,  Holt,  132, 133.  Anon.  Comb. 
88.    1  Salk.  150.    3  Salk.  80. 

4.  Certiorarirs  to  remove  indictmenta  must 
be  delivered  before  the  jury  is  sworn,  ilnon. 
Comb.  3J1. 

5.  A  certiorari  to  remove  an  indictment  fbr 
a  misdemeanor  from  the  quarter  sessions, 
taken  out  before,  but  not  served  till  afWr  con- 
viction,  shall  be  quashed*  Rex  v.  Dixon,  6 
Mod.  62. 

6.  Bv  the  43  El.  c.  5.,  no  writ  to  remove  a 
cause  from  an  inferior  court  is  to  be  alk>wed, 
unless  it  be  sued  forth  and  delivered  to  the 
judge  or  officer  before  the  jurv  have  appeared 
and  one  of  them  is  sworn.  ^  Tidd  Pr.  40, 
45. 

7.  And  by  the  21  Jac  1.  c  23.,  unless  it  be 
delivered  before  issue  or  demurrer  joined;  un- 
less that  take  place  within  six  weeks  from  the 
arrest  or  ..appearance.  Vide  2  Burr.  759. 
Barnes,  221. 

8.  A  certiorari  to  remove  a  conviction 
upon  an  indictment  must  give  the  defendant 
a  day  in  court  Rex  v.  Ducon,  2  Ld.  Raym. 
971. 

9.  It  ought  to  be  to  remove  both  the  indict- 
ment and  conviction,  where  the  defendant  is 
convicted.     Rex  v.  Dixon,  1  Salk.  150. 

10.  Also,  tlie  name  of  the  parish  in  the  writ 
and  that  in  the  order  removed,  must  appear  to 
be  the  same.     1  Salk.  252. 

11.  A  certiorari,  to  remove  an  indictment, 
need  not  describe  whether  the  offence  be  laid 
contra  formam  etatutu  Rex  v.  Hayee,  2  Stra. 
845. 

12.  A  certiorari  to  remove  **all  pleas  lately 
levied,"  removes  a  plea  levied  between  the 
teste  and  the  return.  Smith  v.  Crooo,  7  Mod. 
138. 

13.  A  certiorari  to  remove  an  inquisition, 
stating  it  to  have  been  lately  taken,  is  good. 
Rex  V.  Shepherd,  1 1  Mod.  271. 

14.  Indictment  in  London  for  printing  a  libel 
(in  which  tlie  recorder  was  aspersed) 
was  removed  by  certiorari;  *and,[  *268  ] 
being  into  a  foreign  county,  it  should 
have  fifteen  days  between  the  teste  and  return. 
Rex  V.  Dutton,  12  Mod.  250. 

15.  A  certiorari  to  remove  indictmenta 
against  A  and  B,  will  only  remove  joint  in- 
dictments. Rex  V.  Brawn,  1  Ld.  Raym.  609. 
lSalk.l4.S.C.  1  Salk.  151. 

16.  So  a  certiorari  to  remote  an  indietnent 
against  A,  will  not  ramore  w»  agminst  A  and 
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B.    B^nMfdulon  ▼.  JMer,  10  Mod.  205.    1 
Salk.  146. 

1 7.  The  Mine  with  orden.    10  Mod.  205. 

18.  A  certiorari  to  remove  an  order  re- 
lating to  ibrei^  lalt,  will  not  remove  one  re- 
lating to  Mill  genorally.  Anon.  7  Mod.  97,  1 
Salk.  145.  S.  C. 

19.  And  the  writ  may  be  marked  for  the 
variance.    S.  C.  3  Salk.  79. 

20.  There  ought  to  be  no  variance  between 
the  writ  and  the  order  removed.  1  Salk.  145, 
146. 151. 

2L  A  joint  indictment  wae  depending 
against  three,  and  another  against  one  of  those 
three,  and  anotl^  against  two  of  the  three 
and  a  stranger;  a  certiorari  to  remove  all  in- 
dictments against  the  three  was  quashed,  be* 
cause  it  did  not  set  forth  vel  e^ru/n  aliquem, 
Aer.  V.  Brown,  3  Salk.  78.    1  Salk.  146.  S.  C. 

W2.  A  certiorari  was  quashed  for  variance  in 
Darning  more  defendants  than  were  in  the  re- 
cord,   ilnon.  1  Str.  116. 

23.  Where  orders  were  made  for  the  re- 
moval of  A  B,  and  £  his  wife,  and  two  dau^h- 
ters,  and  the  children  of  A  B  and  his  said  wife, 
a  certiorari  to  remove  orders  **  for  the  removal 
of  A  B,  and  £  his  wife,"  and  of ''  A  B,"  was 
held  ill.  Jnhabitanto  of  Henningham  v.  Finch' 
ingfield^  Andr.  73. 

24  A  certiorari  to  remove  an  inquisition 
taken  in  the  late  king*B  reign,  calling  it "  a 
record  of  an  inquisition  taken,  &c.  in  curia 
nostra,"  is  bad.     Anon,  2  Dj.  206.  pi.  12. 

25.  Certiorari  to  remove  an  order  of  two 
justices  may  be  directed  to  the  sessions  and 
returned  by  them.  Rex  v.  Inhabitants  of  War- 
minster, 1  Stra.  470. 

26.  The  writ  ought  to  be  directed  to  the 
chancellor  of  a  county  palatine,  and  not  to  the 
judge  of  assize.    Rex  v.  Leaver,  2  Lev.  223. 

27.  The  certiorari  is  always  indorsed  at 
whose  request  it  is  granted.  Jiex  v.  Woraen- 
holm,  12  Mod.  601. 

28.  A  certiorari  must  be  to  remove  the  re- 
cord itself,  where  the  action  (commenced  in 
the  inferior  court)  b  to  be  proceeded  upon ;  but 
where  an  action  in  an  inferior  court  is  brought 
on  a  judgment  in  a  superior  court,  and  nul  tiel 
record  pleaded,  a  certiorari  to  remove  the  tenor 
of  the  record  is  sufficient  Woodcritft^Y.  Ky- 
naston,  9  Mod.  307. 

IV.  Or  THE  AFFlDAVrni  TO  SUPPORT  THE  MOTION 
FOR  A  CERTIORARI. 

1.  The  affidavits  for  a  certiorari  must  be 
entitled  with  the  name  of  the  cause  in  the 
court  below.    Rex  v.  Lewis,  1  Str.  704. 

2.  The  attorney  general  may  move  for  a 
certiorari  to  remove  an  indictment  for  not  re- 
pairing a  highway,  without  an  affidavit  Rex 
T.  Burgess,  Say.  128. 

V.  Effect  of  a  certiorari. 

1.  A  certiorari  out  of  the  Chancery  to  K.  B. 
removes  the  record  itael£  Pie  v.  Thrill,  Hob. 
135. 

2.  A  certiorari  is  like  a  reeordari,  which  re- 
BMivw  all  things  ftnding  at  any  time  between 


the  teste  and  retam.  CreM  ▼.  AmO,  1  Silk. 
149.  2  Ld.  Raym.  838.  1305.8.  C. 

3.  There  can  be  no  proceedings,  aAer  a  oer. 
tiorari.  FUxwUUam*a  caae,  Yelv.  32.  Cm 
£1.  915. 

4  Afler  certiormri  to  remove  an  inqvisitioB 
of  forcible  detainer,  the  justices  cannot  award 
restitution.  iSlir  Godfrey  KndUr^s  case,  1 
Salk.  151. 

5.  When  certiorari  goes,  thoogh  all  ^ 
ceedings  are  void  afler  the  lestc,  yet  persosf 
are  not  in  contempt  till  eervice.  Aasn^  13 
Mod.  384. 

6.  A  certiorari  to  remove  a  reopgniaoot 
does  not  excuse  appearance.  iSsste  v.  Fyt, 
Cro.  Jac  282. 

7.  A  certiorari  sasipenda  all  proceediofi 
from  the  time  of  ita  delivery.  Rex  v.  Catlxii, 
7  Mod.  3a 

8.  A  certiorari  to  justices  of  peaee  if  a  »- 
persedeas  for  ever?    Anon.  2  Dy.  244  pL  61 

9.  The  delivery  of  a  writ  of  certiorari  b  ft 
supersedeas  of  the  proceedings,  for 

the  same  reason  that  a  AoAmm  corpus*  [*20O] 
is.    Cross  V.  Smith,  1  Salk.  148.    1 
Mod  44.  2  Ld.  Raym.  836.  a  a 

10.  Two  being  indicted,  one  of  then  re- 
moved the  indictment  by  certiorari;  the  reoord 
is  removed  quoad  both.  Rex  v.  WorseskiM, 
12  Mod.  601. 

11.  Prisoners  cannot  be  removed  by  ccrtio. 
rari  from  a  county  ^faol,  till  the  indictmeDtbe 
found  below.    Lampereve*$  case,  1  Vent.  63. 

12.  A  certiorari  to  remove  an  indictment  b 
no  supersedeas,  unless  bail  be  riven  pomnnt 
to  the  statute.    Rex  v.  Bethel,  6  Mod.  33. 

13.  Nor  unless  a  recognizance  be  ^^ 
pursuant  to  6  W.  &  M.  ell.  Anon.  6 Mod. 
43. 

14.  A  certiorari  to  remove  an  indictiwn* 
will  not  remove  a  record  of  oonvictioo.  Beg. 
V.  Dixon,  2  Ld.  Raym.  971.  1  Salk.  150.  3 
Salk.  78.  S.  C.  . 

15.  A  certiorari  to  remove  orders  bii« 
sgainst  A  and  B,  without  sayinr  "or  eitliff  « 
them,"  will  not  remove  an  order  ajainK  A 
only.    Rex  v.  Ast am,  3  Ld.  Raym.  1203. 

16.  A  certiorari  to  remove  a  «o^»^ 
issued  after  a  warrant  of  distress,  wj»  "* 
supersede  the  execution.    Shrlef  v.  Staeur* 

6  Mod.  83.  _. 

17.  Nor  is  it  a  »if j»er»ed«M  to  an  execouoo 

begun  before  the  certiorari  issued.  Ju'  ^• 
Nash,  1  Salk.  147.    2  Ld.  Raym.  989.  &  ^ 

18.  After  a  fine  set  by  a  jusUce  of  the  petei 
is  estreated  to  the  Exchequer,  ^.'j;^! 
Bench  will  not  meddle  with  the  order  (thoo^ 
returned  thither  on  certiorari),  nor  •"»«f  IV" 
be  filed.  Sheriffs  of  London's  esse,  1  •  Joo* 
169. 

VI.  Of  the  return  to  it.  . 

1.  A  cerUorari,  though  directed  to  ^^ 
justices,  may  be  returned  by  one.    ** 
Griesly,  Comb.  25.  .    ^mi/ 

2.  So  a  certiorari  directed  tothe  Jj^e* 

Chester,  and  returned  by  the  chi^J*'^^ 
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hrM  rnL   Bmmw  ▼.  HewiU^  1  Lev.  50.    1 
KeU  168,187,210.    1  Sid.  64. 

3«.  The  ictorn  diiist  be  imulo  by  the  jaitices 
(to  iwbooi  the  writ  is  directed ),  and  not  by  the 
der k  of  Uie  peace  or  eu8to$  m.  Anon,  2  Salk. 
<70.    PyeT.  nn/AHob.  135. 

4to  The  juatices*  names  need  not  be  sub- 
perilled  lo  the  retam  of  a  certiorari;  if  it  begins, 
**  the  uuwa  of  the  iuaticea,  &.c.**  it  ia  sufficient; 
bat  it  mast  state  that  they  are  juatices  of  the 
pemetu    Anon.  6  Mod.  43. 

5.  7%e  return  of  a  certiorari  under  the  seal 
of  Che  inferior  court  is  sufficient.  Butcher  v. 
Aidwmrtk^  Cro.  £1.  8^8. 

6.  A  certiorari  may  bo  returned  in  Chan- 
eery,  and  sent  to  the  Kind's  Bench  or  Com- 
moD  Pleas  by  stttftmais,  or  it  may  be  returned 
immediately  into  those  courts.  Woodcraft  v. 
Kymmoton,  S  Mod.  305. 

7.  Tbe  order  itself  must  be  returned  in  hoc 
eerie,  and  not  with  ctijuo  quidem  tenor  oequi. 
tiir,  Slc  Box  v.  St.  Mary  in  Devioeo,  1  Salk. 
147. 

&  Socfa  a  retorn  will  be  quashed.  S.C.3 
Salk.  80. 

9.  A  return  to  a  certiorari  made  on  paper 
was  quashed.  Rex  ▼.  Jnhaint,  of  Stow  Bu%- 
iom^  Ca.  T.  Hardw.  173. 

10.  A  regim  will  be  quashed,  if  the  record 
be  ncA  weQ  described.  Reg,  v.  TVirnf  r,  Gilb. 
Rep.lG2. 

11.  The  court  will  not  hear  affidavits  against 
tbe  l^alitj  of  the  return  of  a  certiorari,  unless 
to  prove  that  the  return  was  corruptlj  made; 
bat  if  the  zetom  be  fiJse,  the  party  may  have 
hia  actioo  en  the  case.  Coeper^s  case,  6 
Mod.  90. 


CESSAVIT. 

1.  Aceoaami  in  biennium  is  a  writ  given  by 
tbe  statutes  of  Gloucester  and  Westminster 
the  second,  though  it  lay  at  common  law. 
ilssa.  1  Mod.  250.  notis,    2  Inst.  295. 

S.  By  that  statute,  if  any  man  let  his  land 
t0  &rni,  or  to  iind  estovers,  &c  to  a  fourth 

Kof  jia  value,  and  the  lessee  suffered  the 
to  lie  fresh,  so  that  no  distress  could  be 
fimad  ibr  two  years,  the  lessor  might  have  an 
>etioD  to  recover  the  land  by  writ  out  of  Chan- 
ceiy;  and  if  the  lessee  did  not  (before  judg- 
ment) pay  the  arrears  and  damages,  and  find 
•orety  to  pay  the  rent  in  future,  the  lessor  re- 
pnisciitdhiniself  of  the  land,  6  Ed.  I.e.  4.  2 
lost.  935. 

3.  In  a  cessavit  brought  by  a  baron 
[  *37D  J  *aiul  feme,  the  writ  must  conclude  to 
tbe  feme  only.    £larl  of  Clanrickard 
Y.^aey,  Hob.1. 

4.  It  does  not  lie  without  a  tenure.  Plow. 
132.   2  Inst.  29a  (4). 

5.  The  seisin  is  not  traversable  in  a  cessa- 
vit, but  only  the  tenure.    Anon,  Mo.  44. 

8.  MoD-tenure  may  be  pleaded  either  in  bar 
«  abstement;  the  first  is  pleadable  to  the 
^ttoca,  and  aUpgethtr  denies  the  hddaog;  the 


second  merely  denies  the  tenaney..   JmttL  1 
Mod.  249. 

7.  It  is  a  good  bar  to  this  actioit,,tbat  the 
lord  accepted  the  services  of  the  alienee  ef  the 
tenant    Butler  v.  Baker^  3  Leon.  272;^ 

8.  Numerous  ccssavits  having  bccn'brougbt 
against  the  inhabitants  of  Northumberland, 
who  were  unable  to  pay  their  rent  in  conse- 
quence of  war  with  the  Scc^,  and  the  depre- 
dations they  committed,  they  were  staid  by 
writ  of  prerogative.  Brownloe  v.  Cop,  Mo. 
HM.    1  Ro.  209. 

U.  Of  late  years,  remedies  of  a  much  more 
summary  and  speedy  nature  have  been  pro- 
vided by  statute,  where  tlie  premises  are  de- 
serted and  no  distress  can  be  found.  See  the 
11  G.  2.  c.  19.,  57  G.  3.  c.  52.,  1  G.  4,c  87 
Woodf.  L.  &  T.  6th  ed.  438, 440. 
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TAKEN,  p.  270. 

II.  Or  rcaEMiToaT  challenges,  p.  270. 

III.  Or  THE  CHALLENGE  TO  THE  AEEAT  Oft 

rANKL;— 
(a)  JPor  what  cauoe  aliowed^  p.  27L> 
]b)  For  toAo<  not,  p.  271. 
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V.  At  wiut  tihe  the  challenge  shoulb 

BE  MADE,  p.  273. 
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tbied,  p.  273. 

VII.  CoNSEaUENCE  OP  CHALLENGING  TBE  AE« 
BAT  ON  ACCOUNT  OF  THE  BETUBNINS 
OFPICEB  BEING  INTEBESTEO,  p.  274. 
VIII.  CONSBCIUENCE  OP  A  CHALLENGE  TO  •BOM 
POLLS,  p.  275. 
DL  How  THE  PABTT  SHOULD  PBOCEED  IP  Bli 
CHALLENGE  IS  DISALLOWED,  p.  275. 


I.  When  a  challenge  is  allowed  to  bt 

TAKEN. 

1.  A  challenge  may  be  taken  to  the  array,  or 
to  tiie  polls.  WiUon  v.  Bp,  of  CorlioU,  Hob- 
108. 

2.  The  jurors  in  a  writ  of  inquiry  caonoi 
be  challenged,  but  the  sheriff  may  set  one 
aside  lor  good  reason  shown.  Anon,  3  Salk. 
81. 

3.  On  a  trial  by  jurors,  a  prisoner  cannot 
challenge  any  of  the  peers  that  are  returned  on 
his  trial  Matlo  of  Eooex  and  Southampton'o 
case,  Moore,  620,  621.  Lord  Morly'o  case,  J. 
Kely.  54. 

II.  Or  rEBEMPTOBT  CHALLENGES. 

1.  There  may  be  a  peremptory  challenge 
of  thirty-five  of  the  jurors  in  treason,  by  staL 
1  &.  2  rh.  &  M.  c  16.  Somernk'o  case,  1 
And.  107.    Jeiik.  110, 171,213. 

2.  At  common  law,  peremptory  challenges 
were  allowed  of  thirty-five  in  petit  treason  and 
felony.  Rex  y.  Swan,  Fost  106,  107,  336, 
337.    Stl&2Ph.&M.clO.    Co.LiLl56. 

3.  But  the  number  was  restricted  to  tw«n^ 
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(bytlMstit  SS  Hn.  8.),  QBkM  oaue  is  ihowiL 
Co.  Lit  156. 

4.  If  teTertl  are  indicted  for  the  nine  of. 
fence  by  one  indictment,  every  prisoner  is  al. 
lowed  bis  cfaallengfe  of  twenty  peremptorily. 
Rex  V.  Sdigbury  and  etktn.  Plow.  100. 

5.  In  an  appeal,  defendant  can  challenge 
twenty  peremptorily,  as  well  as  upon  an  in- 
dictment.   Newman  v.  PanUty  Mo.  12. 

6.  The  kinjT  shall  not  have  a  peremptory 

challenge  as  defendants  hare.    Rex  ▼. ^ 

1  And.  299. 

7.  The  qneea  cannot  challen^ 
[  *371  ]  peremptorily*  in  a  trial  for  felony, 
without   cause   shown.    iSsea^e  v. 
Bnoke,  Mo.  595. 

6.  No  peremptory  challenge  is  allowed 
on  collateral  issues.  Rex  ▼.  Ratelife,  Fost 
42.46. 

9.  Persons  attainted,  upon  the  trial  of  an 
issue  as  to  their  identity  only,  are  not  per- 
mitted to  challenge  peremptorily.  Rex  v, 
Oibfy,  1  Lev.  61.  rKeb.344.  1  Sid.  72.  J. 
Kel.  i3.aC. 

10.  If  but  one  venire  faeiae  be  awarded  to 
try  them  all,  persons  challeniifed  by  one  shall 
be  drawn  against  all,  and  so  m  appeal  Rex 
T.  Salitbury  and  ifther$.  Plow.  100. 

11.  In  an  information,  tht*.  king  challenges 
a  juror,  and  the  defendant  tatUe  peravaiU ;  he 
must  show  cause  immediately;  but  the  kine 
b  not  bound  to  show  cause,  till  all  the  panel 
are  perused;  but  he  must  show  cause  be- 
fore  the  jurors  are  drawn,  and  cannot  chal- 
lenge peremptorily.  Ld,  Gray'e  case,  Skin. 
82. 

12.  If  a  prisoner  challenges  peremptorily 
thirty-six  in  treason,  he  has  judgment  to  be 
hanged,  not  pressed.  Anon,'  J.  Kcly.  36. 
Jenk.  175. 

13.  If  above  twenty  in  felony,  it  is  equiva- 
lent to  a  conviction.    7  6.  4.  c  64.  s.  8. 

III.  Or  THK  CHALLSNOI  TO  TIU  ARRAY  OR 

r ANBL ; — 
(a)  Far  what  eauteaUowed, 

1.  The  only  method  of  defendants  taking 
advantage  of  an  objection  to  the  array,  is  by 
challenge.  JTynasloji  v.  Cor^  ef  Shreuyebury^ 
Andr.91. 

%  If  the  venue  (on  an  issue  joined)  arises 
in  Dale  in  the  hundred  of  Dale,  and  the 
oourt  awards  a  rentre  de  viceneto  de  Sale, 
in  the  hundred  of  Sale,  who  alone  appear,  it 
seems  it  would  fbrmerly  have  been  a  good 
cause  of  challenge  for  want  of  the  hundrMbrs 
of  Dale.    Greene  v.  Cole,  2  Saund.  250. 

3.  In  a  mtmetranM  de  droit  for  lands  in 
ward  to  the  queen,  it  is  a  good  cause  of  chsl- 
lenge  to  the  array,  that  the  sheriff  is  tenant  to 
the  plaintiiT,  though  he  is  also  tenant  to  the 
queen.  Ijord  Hudeon  v.  Baker,  Cro.  £liz.  663. 
If  o.  553.  S.  C. 

4.  If  defendant  haa  an  action  of  battery 
aninst  the  sheriiF,  it  is  a  good  cause  of 
ehallenge,  and  shall  quash  the  array.  Jeak. 
18. 


5.  Where  one  of  two  flherilft  is  a  partv  to 
the  venire  faciaSt  it  is  a  nfood  caose  of  ditl- 
lenge  to  the  array.  Mex  y.  Warrington, 
Comb.  191. 

6.  If  a  sheriir(beiii(r  a  OMiefendant)  re- 
turn the  venire,  it  is  a  gfood  cause  of  cbd- 
lenge,  though  he  did  not  plead  until  after 
the  award  of  the  writ.  Rex  v.  Smitk,  2  Sbow, 
288. 

7.  A  challenre  to  the  array  is  good,  if  the 
sheriff  was  arbitrator.  Jenk.  Cent  65,  cue 
23. 

a  A  sheriff  (who  waa  leMor  to  the  phis- 
tiff)  was  master  of  one  of  the  corooers;  ind 
for  this  cause,  in  ejectment,  the  ven.fac,  wu 
issued  to  tlie  coroners,  so  that  the  sernnt 
should  not  intermeddle.  MRggina  v.  iijM«r, 
Ma  623. 

9.  Plaintiff  may  suggest  his  alliance  with 
the  sheriff,  and  pray  process  to  the  ooronen. 
Jenk.  Cent.  115. 

10.  In  a  cause  for  the  lands  of  the  wif^ 
couflinage  of  the  sheriff  in  the  ninth  dcfres 
to  the  husband  is  a  good  principal  challeo^ 
to  the  array.  Vernon  v.  Manners,  3  Dy.  319. 
pi.  13.     12  Mod.  33a 

11.  On  a  false  retarn  of  a  panel  by  a  ihs- 
riff,  that  it  was  arrayed  by  his  predeccMor, 
the  party  may  challenge  it  for  cousins^  wj- 
withstanding  the  return.  Anon.  2  0y.  177. 
pi  34 

(b)  For  what  not. 

1.  If  the  messenger  (by  whom  the  shenfr 
sends  the  pane!)  change  some  of  the  joron at 
the  pbintifTs  request,  it  is  not  a  ctu«  or 
challenire  to  the  array,  but  to  the  pdb  ool/. 
Anon,  2  Dy.  182.  pi.  56. 

2.  Want  of  proper  venue,  is  no  g^^J^J* 
of  challenge  lo  the  array.  i?«P  ^-  ^"^ 
of  the  Fleet,  Holt,  134.  19  Mod.  138.  337. 
S.  ^ 

3.  Nor  if  the  court  awards  a  »«»^  ^j^j 
cers  of  a  wrong  place.  Green  v.  dfci  » 
Saund.  257,  25a  - 

4.  It  is  not  a  prindpal  challenge  m  ejeO- 
ment,  that  the  sheriff  is  cousin  to  the  lew*; 
because  the  lessor  is  no  party  to  the  writ « 
the  plaintiff,  ilaon.  3  Dy.  300.  pL  35.  GvOt 
V.  Bndf!:man,  1  Ra  32a  Banytter  v.  Efti* 
2  Ra  181.  _ 

5.  Nor,  that  the  plaintiff  and  shenfftw 
both  out  of  the  liveries  of  the  same  noUeiBan. 
Anon  3  Dy.  367.  pi.  40. 

6.  The  defendant   cannot   chal- 
lenge  •the  array  propter  affinitatem  [  •***  J 
between    himself  and  the  sheriff. 
Kynaeton  v.  Corp.  of  Shrewtintryt  -An*'  ^' 
99. 

7.  The  array  cannot  be  challengedjiftto 
cause  of  challenge  contradicts  the  recorc. 
Hoare  v.  Broom,  Cro.  El.  369. 

a  Though  the  lessor  in  ejectment  tf  J 
peer,  there  need  be  no  knight  returned eBtae 
jury.    GeodtitU  v.  Thrvtteut,  2  Stra.  lOW. 

9.  If  the  demandant  or  tenant  be  cww^; 
peer  after  the  return  ef  the  temrtj^f'^ 
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of  kni^t  if  no  came  of  challeogv. 
Barl  of  JChUt.  Sir  B.  Cramplm^  3  Dy.  3la 
pU  10.  ' 

10.  It  wai  fenoerly  a  good  cause  of  chal- 
lenge to  the  arraj,  that  no  kniffht  waa  re- 
turned when  a  peer  was  party.  Newdigatt  v. 
EaH  9f  Derhg,  Plow.  117.  5  Dy.  107.  pi.  27. 
S.  C  Lad^  Nortlmmberlantrs  case,  2  Mod. 
183L  Bhint  V.  Lon2  Hastings,  2  Dj.  20a  pL 
1&     jeer  T.  FUkingtan^  2  Show.  262. 

11-  But  now,  by  24  Geo.  2.  c.  18,  no  chal- 
lenge shall  be  taken  by  a  peer  or  lord  of  par- 
liament to  the  pannel  of  jurors,  ibr  want  of 
a  knight  being  returned  on  audi  panel,  nor 
an  J  •rnr  quashed  bj  reason  of  such  chal- 
lenge. Reap  ▼.  Pilkingtmk,  2  Show.  262.  nofM. 
CmnU€B9  of  NortAumberUmpB  case,  1  Mod. 
226  n.    S  Mod.  182  n. 

rV.  Or  TBS  CBALUENOX  TO  THS  POLLS  ; — 

^  (a)  For  what  cautt  allowed. 

1.  It  ia  a  good'cauae  of  challenge  to  a  petit 
juryman,  that  he  was  of  the  grand  jury,  and 
fiiond  the  indictment  concerning  the  aame 
thinr  between  the  same  parties.  Rex  ▼.  Per- 
csm(  1  Sid.  244.  Young  y.  Slaughietford,  11 
Mod.  22a 

2.  Or  that  he  was  on  the  coroner's  inquest 
Young  T.  Slaughterford,  11  Mod.  22a 

3.  So,  that  &  has  been  a  juror  before  in  the 
>ame  cause.  Argent  y.  Sir  M.  DarrelL  2  Salk. 
648.    CiowEl.fi. 

4.  So  if  the  prisoner  can  prove  by  others 
that  the  juror  said  he  was  guilty,  or  would  be 
hanged,  he.    Anon.  I  Salk.  153. 

^  5.  Ifihe  iasne  concern  the  city  or  corpora, 
tion  which  makes  the  panel,  and  any  of  their 
body  go  on  the  jury,  or  are  of  kin  to  them,  it 
>aa  good  cause  of  challenge.  Day  v.  Savadge, 
Hob.  87. 

6.  Iq  attaint  it  was  held  a  good  challenge 
wat  one  of  the  petit  jury  is  tenant  to  one  of 
we  grand  jury.    Jenk.  Cent!  141. 

7.  If  the  juror  reside  in  the  plaintiff's  leet  it 
is  t  principal  challen^,  although  there  be  no 
^ore,  for  he  is  withm  the  distress.  Anon.  2 
I>7. 176.  pL  27. 

8.  It  is  a  principal  challenge  that  a  juror  is 
•   the  seneschal  of  a  manor  to  the  avowant,  where 

tbe  issue  b  **  horo  do  mmfee.^    Anon.  Mo.  3. 

9>  A  turor  may  be  challenged  for  a  cause 
v^hich  has  happened  since  he  was  sworn; 
^  so  of  the  panel.  Viearo  v.  Langham,  Hob. 

10.  A  juror  may,  on  a  voir  dire,  be  asked 
whether  he  has  any  interest  in  the  cause,  dtc. 
Anon.  1  Salk.  153. 

11.  And  in  a  civil  cause,  whether  he  has 

£veo  his  opinion  beforehand  upon  the  right, 
c    lSai.153. 

12.  But  he  cannot  be  examined  to  any  mat- 
ter criminal  or  infamous  to  himself  m  order  to 
t  challenge,    itnon.  1  Salk.  153. 

13.  Want  of  40ff.  freehold  is  a  good  cauw 
of  challenge  in  an  action  on  the  stat.  of  8  H. 
(•ilwiLMcS.  pl.l5. 
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14  Knights  returned  upon  a  panel,  whera 
a  peer  is  plaintifi^  may  be  challenged  by  de- 
fendant   Anon.  1  And.  272.  pi.  281. 

15.  Where  the  plaintiff  shows  cause  whieh 
defendant  denies,  defendant  for  any  other 
cause  can  challenge  the  array.  Consanguin- 
ity, Slc  to  the  lessor  in  ejectment  is  not  a 
principal  challenge,  without  alleging  that  the 
lease  is  made  to  try  the  title.  Eyre  v.  BanU* 
ter.  Mo.  894. 

IG.  It  is  a  principal  cause  of  challenge, 
when  it  appears  of  record  that  a  juror  is  of 
Idn.  .  Lacy  v.  Berry,  2  Sid.  155. 

17.  As,  that  he  is  brother  or  cousin  to  one 
of  the  parties.    iSftanngton  v.  SltroCton,  Plow. 

3oa 

la  Or  uncle  to  the  prisoner.  Young'  y. 
SHaugUerford,  11  Mod.  228. 

19.  It  is  a  principal  cause  of  challenge,  that 
a  juryman  has  baptised  plaintiff's  child, 
ilnon.  Mo.  3.  pi.  10. 

20.  It  is  a  ffood  cause  of  challenge  to  one 
of  the  four  knights  who  return  the  grand  as- 
size, that  one  of  them  has  ^married      

plaintiff's  daughter ;  and  the  other  [  *273  ] 
three  shall  try  it    Anon.  Mo.  3. 
pi  10. 

21.  In  an  information  upon  21  H.  8.  c.  13., 
where  the  Arms  lie  in  several  hundreds,  if  four 
of  the  jurors  have  not  lands,  nor  live  in  any 
of  the  hundreds,  it  is  a  good  cause  of  chal- 
lenge,   ilnon.  1  py.  61.pL32. 

22.  In  waste  it  is  good  cause  of  challenge  io 
jurors,  that  six  of  them  at  least  have  not  had 
the  view.     Greene  v.  Cole,  2  Saund.  255. 

(b)  For  what  not. 

1.  That  they  have  found  others  in  the  same 
indictment  guilty,  is  no  cause  of  challenge. 
Rex'Y. ,  J.  Kely.  97. 

2.  It  is  not  a  good  objection  to  a  person  on 
the  panel,  that  the  corporation  of  which  he  is  a 
member  is  interested  in  the  cause.  Hanio  v. 
Wakeman,  Say.  255. 

3.  A  juror  was  challenged,  because  he  was 
tenant  of  a  manor  to  which  there  was  a  court 
leet,  of  which  the  plaintiff  waa  steward;  but 
it  was  held  to  be  no  cause  of  principal  chat 
lenge.    Lawrence  v.  King,  Aleyn,  29. 

£  No  challenge  ought  to  be  allowed  con- 
trary to  the  record  itself.  Rex  v.  Higgine^ 
T.  Raym.  485. 

5.  rersuading  a  juror  who  was  not  sum- 
moned, to  appear  and  give  a  verdict  according 
to  his  conscience,  is  no  cause  of  challenge, 
ilnon.  3  Dy.  61.  pi.  32. 

6.  The  objection  arising  from  tho  relation- 
ship of  a  juror  does  not  hold,  if  it  appears  that 
the  person  challenged,  or  his  ancestor,  is  a 
bastard.    Jenk.  47.    Case  90. 

7.  Want  of  freehold  is  no  cause  of  challenge 
to  the  polls  in  a  city  which  is  a  county  wiUi- 
in  itself.  Rex  v.  The  Mabiiantt  of  tho  City  of 
Worceeter,  Skin.  91,  101.  T.  Raym.  485,  486. 
S.C. 

8.  On  an  indictment  for  high  treason,  the 
defendant  cannot  challenge  a  juror  for  not 
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haTingr  a  freehold.    RiX  y.  Lard  RusBd^  2 
Show.  311. 

9.  A  challeDTO  to  a  juror  is  not  allowable, 
if  at  the  time  of  the  return  he  had  sufficient, 
though  he  sell  it  before  appearance.  Webb*$ 
case,  2  Ro.  52. 

10.  A  juror  was  challenged,  because  he  had 
bought  land  of  the  lessor  of  the  plaintiff,  and 
because  the  lessor  owed  the  juror  101.;  but  the 
challenge  was  overruled;  otherwise,  if  the 
juror  owed  money  to  one  of  the  parties.  OdiU 
T.  Tyrrell,  1  Buhit.  21. 

11.  But  it  has  been  held  to  be  no  eaiise  of 
principal  challenge  that  a  juror  is  indebted  to 
the  plaintiff  or  defendant  Anon.  Ma  3.  pL  6. 

V.  At  what  time  the  challenqe  sdould  be 

MADE. 


challenges,  they  mast  be  tried   tepantdf. 
Chamock'9  case.  Holt,  133.    3  Salk.  81. 

6.  A  defendant  is  entitled  to  a  copy  of  tlw 
panel  to  prepare  himself  fot  his  chalkngo. 
ilnon.  1  Mod.  15. 

7.  The  suggestion  to  have  a  writ  to  the  ooro- 
ner  ought  to  be  of  a  principal  challenge,  and 
not  of  ftvoor.  Anon.  3  Dy.  300.  pL  35.  Id. 
367.  pL  40. 

a  Challenge  of  a  juror  after  he  was  marked 
to  be  sworn,  will  not  be  allowed  without  con- 
sent    HopettiU  TUdeh's  case,  Cro.  Car.  291. 

9.  On  a  challenge  to  a  juror  for  Avour.two 
of  the  jury  are  to  be  sworn  as  triers,  and  take 
an  oath  for  that  purpose.     Anon.  1  Salk.  ISa 

10.  If  the  first  juror  be  sworn,  and  the  rest 
challenged,  he  shall  choose  a  oompanioato 
try  the  polls  with  himself:     Anon.  1  Dy.25. 


I.  The  plaintiff  may  challenge  the  panel  by 
exception  to  the  sheriff,  after  a  ventre  faeia$   pl*  156.  /.     ^.     t.    j*^ 

prayed  to  him,  though  the  cause  of  challenge       H-  He   that  chaHengcs  /or  the  hondro^ 


existed  before  the  prayer.     Vicar$  v.  Lang' 
ham.  Hob.  235. 

2.  At  tbe  return  of  an  habea*  corput  cum 
pramto,  plaintilf  may  challenge  the  array,  if 
there  be  cause,  Vernon  v.  Shnnera,  3  Dy. 
319.  pi.  13. 

3.  There  can  be  np  challenge  to  the  polls  in 
a  writ  of  right,  but  at  the  time  of  the  array- 
ment     Wi^  v.  CMe,  1  LeoQ.  303. 

4.  There  can  be  no  challenge  either  to  the 
panel  or  to  the  poll,  till  a  jury  appears.  Vicar$ 
T.  LanghanL,  Hob.  235. 

5.  A  challenge  to  the  array  cannot  be  tend- 
ered by  the  plamtiff  after  issue  joined.  Greene 
vU  v.  Dennis,  Cro.  Eiiz.  844. 

6.  The  challenge  to  the  panel  must  be  taken 
before  any  of  the  jury  are  sworn.  Vicara  v. 
Langkam,  Hob.  235. 

7.  There  may  bo  a  challenge  to  the  panel 
by  exception  to  the  sheriff  after  a  taUa  prayed 
to  him.     Vicara  v.  Langham,  Hob.  235. 

8.  An  attachment  was  granted  for  challeng- 
ing the  array,  after  consent  that  the  master 
should  strike  the  jury.  Rex  v.  Burroueha*  11 
Mod.  385. 

VI.  How  THE 


must  show  in  what  hundred  the  place  is,  and 
not  drive  the  other  party  to  show  it  ^^• 
Barkley  v.  PhiUipa,  2  Dy.  231.  pL  3. 

12.  He  who  challenges  the  array,  if  il  » 
tried  and  found  against  him,  and  then  he  chal- 
lenges the  polls,  ought  to  show  cause  '"^JJJ 
for  every  one  he  challenges.  Luke  v.  Clerk, 
Mo.  846. 


CBAIXENOE  IS 
TaiED. 


TO  BE  MADE   AND 


1.  Where  three  are  indicted,  they  may  join 
or  sever  in  their  challenge.  Charnocie*a  case, 
3  Salk.  81.    Holt.  133.  S.  C. 

2.  If  one  of  two  defendants  challenge,  and 
Ihe  other  will  not,  still  the  challenge  is  lo  be 
Cried,    ilnon.  Mo.  13.  pi.  48.    Jenk.  114. 

j3.  Where  several  defendants  in  replevin  are 

at  several  issues,  and  but  one  venire 

*^4  ]  is  awarded,  a  challenge  to  the  'array 

bv  one  is  good  for  all.  Burdet  v.  Bp, 

tf  Skurum,  2  Dv.  246.  pi.  10. 

4.  A  juror  challenged  by  one  defendant  on 
a  joint  venire  against  two  indicted  for  the  same 
offence,'may  yet  be  sworn  and  stand  against 
the  other.    Rex  v.  Thymolby  and  Gray,  2  Dy. 


turned  upon  the  panel,  arfe  not  knights ;"  then 
it  might  be  tried.  Countess  of  Conway't  case, 
Skin.  229,  .      .- 

14.  Challenge  to  the  array,  because  the  wiw 
of  the  sheriff,  having  issue  by  him  ^.^'^^^ 
was  related  to  one  of  the  jury.  Is  bad  withjmi 
an  averment  that  she  was  his  wife  before  wc 
arraying  of  the  panel,  and  that  he  was  abcrffl 
at  the  time  of  the  panel ;  but  the  P^  5^ 
the  issue  is  alive  #ieed  not  be  alleged.  MP^ 
ton  V.  Huccleton,  1  Dy.  91.  pi.  14.  ,      ^^ 

15.  A. challenge  that  the  "heriff  u interM^ 
ed,  &c.  without  showmg  how,  is  ill.  Jiy»»flw^ 
y.  Corp.  of  Skrewabury,  Andr.  90. 

16.  In  challenging  for  consanffuimtyi  «m^ 
must  be  an  averment  that  the  «»criff  w«» 
kin  at  the  time  of  arraving  the  panel.  Marv^ 
V.  Eure,  1  Dy.  37.  pi.  '46.  ^    .^ . 

17.  Phintiff  sent  his  chaUenge  to  '>»'«• 
venire  faciaa  to  the  coroners,  because  the  w^ 
iff  was  his  master,  and  did  not  co»cli^  J^ 
so,  favourable,  &c.  f*  "till  it  was  held  gooa. 
Cane's  case.  Ma  470.  ,    j^ 

18.  If  an  exemption  of  the  viU  be  pte«a^ 
within  Ume"of  memory,  m  a  challenge  w^ 
hundred,  it  must  be  shown  how  exempt 

I.  1  Dy.  100.  pi.  69.  .    .       .^ 

.  In  attaint,  two  of  the  petit  ja/y^ 

the  array,  which  was  tried  ag«in». 


uje  ouier.     m%.zx  y.  i  nymoioy  ana  uray,  X  uy.    Ziji.  pi.  Dd.  ifrthe 

1^,  pL  8.  20.  In  an  information,  the  co"^*^j2» 

fi.  If  several  prisoners  4o  not  join  in  their  |  liing  challenged  some  of  thejoram;  ^ 


Anon, 
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them ;  others,  challenging  the  pollj  m"*^  « 
cause  immediately.  Auslen  v.  Baien^  J 
201.  pi.  65. 
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•^Kxathtik^ihahf  ih&  slat  of  the  S3  Ed.  1. 
the  king  ongbtto  show  cause  of  his  challenge, 
bat  not  bdore  all  the  jurors  of  the  panel  are 
called  over ;  for  if  there  be  enough  iMssides,  no 
cause  riiall  be  shown  for  the  chiulenge.  Lord 
Chey's  ease,  T.  Raym.  473. 

21.  The  manner  of  ooosinage  aOeged  in  the 
challenge  is  not  traversable.  Vernon  v.  ilfan. 
ners,  3  Dy^.  319.  pi.  13. 

22.  Plaint  iff* cannot  relinquish  his  challenge 
of  a  juror  apon  his  being  challenged  by  the 
defeDdant  alao.     ^noa.  2  Dy.  19a  pi.  51. 

23.  A  demurrer  will  lie  to  a  challenge  of 
^le  anay,  or  an  issue  may  be  taken  on  the 
Act  alleged.  AUeway  t.  Rowden.  2  Show. 
422. 

24.  Where  defendant  challenges  the  array, 
and  pfauntiff*  demurs,  the  court  will  afterwards 
quash  it  without  defendant's  consent  Kynat' 
tea  V.  Oerp.  of  Skretotlmry,  Andr.  ]  04. 

VIL  COKBBCIXJKHCE  OF  CHALLENGING  TRB  ARRAY 
ON  AOOOCNTOF  THE  RETCRNINQ  OPTICER 
BEI2«0  INTERESTED. 

1.  Where  one  of  two  sheriffs  is  a  party, 

the  venire  faeiae  is  to  be  directed 
I  •^IIS  ]  *to  the  other.    Rex  v.  Warrington, 

Gomb.  191.  Rich  v.  Player,  2  Show. 
287.  Reg.  r.  Delme,  10  Mod.  199.  1  Salk. 
152.     ^ 

2.  But  tf  both  the  sheriffs  be  challenged,  the 
9emrt  shall  goto  the  coroner.  Reg,  v.  Delme. 
10  Mod.  199!  * 

3.  If  a  sheriff  die,  and  his  successor  be  chal- 
lengeable, a  suggestion  may  be  entered,  and 
the  venire  directed  to  tho  coroner.  Rex  v. 
^^nUA,  S  Show.  288. 

4.  Ifone  of  the  two  coroners  be  challenged, 
^  other  must  act  Rex  v.  Warrington,  1 
Salk.  152.  * 

^I.  CoNSEaUENCE  OF  A  CHALLENGE  TO  THE 

POLLS. 

1*  One  being  challenged  as  to  the  principal 
inqoast,  shall  not  be  allowed  to  serve  in  the 
tslea  HungaU  t.  Hammond,  Cro.  EUz.  188. 
429.430. 

2  If  one  be  peremptorily  challenged,  he 
nay  notwithstanding  be  drawn  against  others 
in  the  same  indictment     Rex  t.  ,  J. 

Kelj.  9. 8th  res. 

K.  How  THE  PARTY  IBOVLD  PROCEED  IF  HIS 
CHALLENGE  IS  DISALLOWED. 

1.  If  on  an  indebitaiuB  a$9ump$it,  the  de- 
^^ndaat  challenges  the  array  on  account  of 
tbe  venire  being  directed  to  the  sheriffs  of 
I'Qodon,  when  one  of  them  was  plaintiff,  and 
the  challenge  be  disallowed,  it  is  a  good  cause 
^  tendering  a  bill  of  exceptions.  Rich  r, 
^iojier,  2  Show.  263. 

2.  I^  upon  a  challenge,  the  other  side  de- 
inw,  and  the  judge  overrule  it,  it  is  entered 
upon  the  origind  record ;  if  at  niH  priu9, 
Ofxm  the  poetea ;  if  the  judge  overrule  the  chal- 
jeoge  upon  debate,  without  a  demurrer,  then 
it  ii  pnmer  for  a  bill  of  ezoeptioins.  Rex  v. 
%of  Worcetter^  Skin.  101. 


CHANCERY. 

I.  Of  THE  COURT  OF  CUANCERT,  p.  275. 
II.  Of  THE  PROCEEDINGS  IN  CHANCERY,  p. 

276. 
[See  aU  po$t,  Uts.  Court  &  Equity*] 

I.  Of  the  court  of  chancer Yj 

1.  The  court  of  chancery  is  a  fundamentil 
court,  as  ancient  as  the  kingdom  itself.  JIfar- 
tin  v.  Marshal,  Hob.  63. 

2.  In  ancient  times,  botli  law  and  equity 
resided  in  the  breast  of  the  sovereign,  who  is 
the  fountain  of  all  justice ;  they  were  subse> 
quently  distributed  between  the  courts  of  law 
and  equity ;  as  the  light  which  was  first  made 
by  God,  was  afterwards  settled  in  the  great 
bodies  of  the  sun  and  moon.  Id.  ibid. 

3.  The  chancellor  and  keeper  of  the  great 
seal  are  of  equal  authority.    Jenk.  Cent  225. 

4.  The  king  cannot  make  a  court  of  equity. 
Jenk.  Cent  285, 

5.  The  making  a  chancellor  does  not  erect 
a  court  of  chancery.  Fisher  v.  Patten,  2  Lev. 
24. 

6.  A  court  of  equity  lies  not  in  grant  or 
prescription.    Martin  v.  Marshal,  Hob.  63. 

7.  Chancery  is  settled  in  London  and  the 
cinque  ports  by  act  of  parliament  Id.  ibid. 

8.  The  power  of  chancery  is  absolute  and 
unlimited,  though  out  of  discretion  it  enter- 
tains  some  forms.    Id.  ibid. 

9.  Where  a  man  by  deed  submits  to  disco* 
ver,  in  equity,  matters  which  may  be  penal,  he 
shall  answer,  and  equity  will  not  interpose. 
East  India  Company  v.  Atkins,  1  Stra.  168. 

10.  No  man  ought  to  be  taken  or  imprison- 
ed by  the  warden  of  the  Fleet,  or  by  his  com- 
mand, for  not  obeying  tlie  decree  of  this  court, 
without  a  writ  awarded  out  of  it  to  take  him, 
although  the  court  orders  that  he  shall  stand 
committed  to  the  said  prison.  Furlong  v. 
Bray,  2  Saund.  182.  2  Keb.  711.  1  Mod.  272. 
S.  C.  See  Martin  v.  Kerridge,  3  P.  Wms. 
240. 

11.  The  lord  chancellor  may  take  a  recog- 
nizance at  common  law,  and  award  execution 
thereon.    2  Saund.  Rep.  8.  k. 

12.  A  suit  here  (afler  judgment  at  common 
law)  shall  not  incur  n,pr<Bmunire  on  the  sta- 
tute 27  E.  3.    Rex  v.  Standish,  1  Lev.  241. 

13.  The  judges  of  the  common  law  do  not 
take   notice   of  the    course   and 
usage*  in  chancery.  Weaver  v.  CZt/- 1  *276  ] 
/orrf,Yelv.42. 

14.  General  charities  ought  to  be  settled  in 
chancery  on  information  by  the  king,  and  not 
by  commissioners  for  charitable  uses.  Attor- 
ney-Oeneral  v.  Matthews,  2  Lev.  167. 

15.  A  court  of  chancery  is  incident  to  a 
county  palatine.    Martin  v  Marshal,  Hob.  63. 

16.  Fees  in  chancery  may  be  recovered  at 
common  law.     Clerk  v.  Ziee,  10  Mod.  264. 

II.  Of  the  PROCEEDINGS  IN  CHANCERY. 

1.  When  a  decree  is  made  in  chancery 
upon  a  petition  to  the  queen,  she  may  refer  it 
to  the  judges,  but  not  to  any  others,  to  examine 
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and  reTiM  the  decree  if  there  be  cuiie  for  it 
Vawdrey  v.  PanneO,  1  Ro.  331. 

2.  In  case  of  an  iaaue  directed  oat  of  chan- 
cery on  a  scire  facias  brought  for  repealing  a 
patent,  the  record  shall  not  be  remitted  (after 
trial)  into  chancery,  but  judgment  shall  be 
given  in  B.  R.    Reg,  v.  Aries,  10  Mod.  260. 

3.  When  issue  is  joined  in  chancery,  that 
court  awards  the  ventre  returnable  into  B.  R. 
&  C.  10  Mod.  259. 

4  The  chancery  may  adjourn  any  cause 
depending  there  at  common  law,  and  transmit 
the  record  thereof  into  B.  R.,  to  be  determined 
either  after  or  before  issue  or  demurrer  joined. 
Jeffreson  t.  Morton,  2  Saund.  25,  26,  27. 

5.  If  in  a  cause  depending  in  chancery  at 
common  law,  one  of  the  de^ndants  pleads  to 
issue,  and  the  other  demurs,  the  record  ought 
to  come  into  B.  R.  entire.  S.  C.  2  Saund.  26, 
27,28. 

6.  There  can  be  no  process  of  contempt  in 
chancery  against  a  peer.  Pheasant  v.  Phea- 
$ant,  2  Vent  342. 

7.  Proceedingrs  in  chancery  are  not  inrdled, 
but  filed  in  the  petty-bag.ofiice.  2  Saund.  Rep. 
6  e.  n.  (3.) 

8.  Where  a  bill  is  exhibited  to  examine  in 
perpetuam  rei  memoriam,  the  plaintiff  must 
not  pray  relief,    ilnoi*.  2  Vent.  366. 

9.  Before  a  bill  of  review  is  granted,  the 
decree  should  be  executed.  Anon,  12  Mod. 
343. 

10.  The  orders  of  the  chancellor  in  paper 
are  not  of  record.  Doughty  t.  Faion,  Velv. 
227. 

CHAPLAIN. 

1.  A  chaplain  within  the  21  H.  8.  must  be 
retained  under  seal.  See.  Brown  t.  Mugg,  1 
Salk.  162. 

2.  If  a  baroness,  a  widow,  retains  two  chap, 
lains,  according  to  the  stat  21  H.  8.  c.  13.  s. 
18.,  and  aflerwards  tahes  one  of  the  nobilitj 
to  husband,  by  the  marriage  the  retainer  is 
not  countermanded ;  but  the  retainer  of  these 
two  chaplains  remains,  and  they,  without  a 
new  retainer,  may  take  two  benefices.  Aeton*s 
case,  4  Ca  1 17  a.  Moore,  678.  S.  C. 

3.  The  hinges  chaplain  extraordinary  is  not 
capable  of  a  plurality  within  21  H.  8.  c  13. 
Broum  v.  Mugg,  1  Solk.  161.  Holt,  137.  2 
Ld.  Raym.  79L  &  C. 

4.  A  chaplain  extraordinary  has  no  wait- 
ing time,  dtc.  but  only  his  name  entered  in  the 
book  of  chaplains.    8.  C.  1  Salk.  162. 

5.  If  any  o£Scer  allowed  by  tlie  21  H.  8.  c 
13.  to  have  one,  two,  or  more  phaplains,  re- 
tains a  chaplain,  and  aflerwards  is  removed 
fimn  his  office,  in  such  case  the  retainer  by 
the  common  law  remains,  but  the  retainer 
upon  the  statute  is  determined.  ^efofi*s  case, 
4Co.  117  a.    Ma678.S.C. 

6.  If  an  earl  or  baron  retains  a  chaplain, 
ftnd  before  his  advancement  is  attainted  of 
treason,  the  retainer,  according  to  the  statute, 
is  determined.    Id.  ibid. 


7.  A  presentation  fa^  the  king  of  his  cvb 
chaplain  imports  a  disficnaation.  Bnmni. 
Mugg,  Holt,  137.     1  Salk.  161.  &  a 

chahitabue:  uses. 

I.  What  osvisBa  to  chabitabeje  dsb  au 
oooD,  p.  376. 
II.  What  aak  mot,  p.  277. 


I.  What  dkvisbs  to  chamtablb  vum  au 

GOOD. 

1.  A  by  will  desires  his  ezeeotors  within 
twelve  months  aflor    his   decease 

*to  settle  and  secure  by  purchase  of  I  *STr  ] 
lands  of  inheritance,  or  otherwise 
as  they  shall  be  advised,  an  annuity  of  5(U^to 
be  distributed  lor  ever  by  his  executors,  their 
heirs,  and  assigns,  anxMig  the  poor  oflacke; 
this  is  a  good  charity  notwitintandiog  the 
statute  of  mortmain,  by  reason  of  the  wordi, 
»  or  otherwise."  Sorrishy  v.  HoUings,  9  Mod. 
221. 

2.  A  devise  of  land  to  a  college  to  find  a 
scholar  is  good  as  a  cbaritaUe  use  by  tiie  «to- 
tute  of  43  Elix.,  notwithstanding  the  statnteof 
mortmain.    Rex  v.  Newman,  1  Lev.  384» 

3.  By  the  custom  of  the  city  of  LoDdoo,t 
citixen  and  freeman  may  devise  in  mortmain, 
notwithsUnding  the  statute  of  mortmain.  City 

o/ London**  case,  8  Co.  129  a. 

4.  A  devise  on  4  &.  5  P.  db  M-toTrini^ 
College  Cambridge,  is  good,  by  1  «l  3  P.^»- 
c.  8.,  which  shall  be  favoarably  expouaW. 
TnnUy  College  case,  3  J>y,  255.  pL  7. 

5.  A  devised  his  real  and  personal  estate  to 
St  Bartholomew's  Hospital;  and  U  bei^ 
doubted  whether  this  devise  was  within  tM 
statute  of  mortmain,  the  governors  of  the  hos- 
pital and  next  of  kin  came  to  an  agrecmen^ 
that  one-iburth  should  be  paid  to  the  next  ot 
kin,  the  other  three-fourths  to  the  hospital, 
which  agreement  was  carried  into  «»**'HJ2'' 
AtUfmey-General  v.  Lauderfield,  9  Mod.  386. 

6.  It  was  said  at  the  making  of  this  st8,tat8. 
that  it  would  not  hinder  any  diaritable  diitri- 
bution  of  personal  estate.  lArre^^»OBUi»p% 
9  Mod.  223. 

II.  What  ark  wot. 

1.  A  devise  of  lands  to  charitable  ivea,  i^c 
in  writing,  or  not  having  three  witnewes, » 
void.     Genner  v.  Harper,  1  Salk.  183. 

2.  And  the  statute  43  El.,  which  ^''^ 
appointment  to  charities,  is  repealed^  »»^ 
by  the  statute  of  frauds.    Genner  v.  mrf^^ 
Salk.  163.  „    fl 

3.  Superstitious  uses  are  void  by  23  Hen.  B^ 
and  given  to  the  king  by  1  Edw.  6.;  buttbai 
does  not  extend  to  future  usea  Pertt»P^^ 
case,  12  Mod.  31.  .  ^. 

4.  A  devise  to  BupersUtious  unes  w  w». 
but  neither  tlie  king  nor  the  heir  sbsl/  b^n^ 
Aea?  V. /isdy  Portington,  1  Salk.  163. 

5.  But  the  king  may  apply  it  to  a  pwp« 
use,  i  e.  as  a  chantable  devUe.    ^^^J^  ^ 

6.  No  averment  can  be  ad^ntt******'*^' 
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ititioiM  oaa  by  tlie  ftetute  of  firaodi.    Id.ibid.f 
163. 

^  7.  Devins  in  trust  for  superatitioos  uses  are 
discoverable  by  informations  in  the  exchequer. 
Id.  ibid. 

8.  A  devise  to  charitable  uses  is  void  bj  the 
9  6.3Le.36L  Bex  y.  Lady  PorUngUm,  1  Stik. 
163.  ji. 

9.  General  charities  are  not  to  be  settled  bj 
oommisBiooers  Ibr  charitable  uses;  but  only  in 
chancery,  on  information  of  the  king*  AUor- 
mof-G^erul  ▼.  MaJtUuiMy  2  Lev.  167. 

10.  The  atatate  of  frauds  did  not  bind  the 
king  as  to  appointment  of  superstitious  uses, 
^.  Rex  V.  Lady  PorHngUm,  1  Salk.  163, 
163.    3  Salk.  334. 

11.  To  a  bill  for  chariUble  uses,  all  the 
terre4enants  need  not  be  made  parties.  AU 
taney-Otnenl  ▼.  SbeUey,  I  Salk.  163. 

13.  The  jttBtioes  of  C  &  refused  to  ingross 
a  fine  of  lands  to  be  holden  in  mortmain,  with* 
out  a  special  writ  fm  that  purpose,  ilnon,  t 
I>y.l^pL9. 

[&s  furtker^  retpecHng  eharitoHe  tissf, 
Bridgra.  Ind.  p.  311,  &^] 

CHARTERS. 

L  To  WBOM  TBKT  SELDNO,  p.  277. 

\\»  AcnoM  TO  sBCovKa  thkh,  p.  278. 

111.  PlKA.  or  DSTAINKa  OF  CHAETIES,  p.  278. 
L  To  WHOM  TRKT  BXLONO. 

Charters  beloog  to  the  feofiee,  though  they 
are  not  mentiooed  to  be  sold  in  the  purchase, 
mless  the  feofibr  be  bound  to  a  general  war- 
m^  of  the  land;  and  then  they  belong  to  the 
&QW,  if  they  are  sealed  deeds  or  wills  in 
vhdngof  the  land;  but  other  charters  bebng 
to  (he  terre-tenant  without  sale.  Ziord  Buck- 
kv9e§  case.  Mo.  502.  2  And.  lia  1  Co.  1. 
__  S.  C  See  also  poat,  tit  Title  Dkkds. 
[  *27B  ]  IL  Action  to  asoovia  .theii. 

1.  In  detinue  for  charters,  it  is  a 
|Kd  plea  that  they  were  pawned  to  defendant 
nr  5L,  and  that  he  ii  ready  to  deliver  them 
upon  being  paid  the  money.  Itaek  v.  Clark, 
1  Ro.  128, 129.    See  poat,  tit  Detinue. 

2.  So,  it  may  be  pleaded  that  the  charters 
*vre  delivered  by  the  plaintiff  and  one  S,  to 
^p  upon  a  certain  condition,  dec  Fisher  v. 
I>ym,  Sav.  29. 

3.  The  defendant  may  also  plead  non  dett. 
•d.    Com.  Dig.  Pleader,  2,  3. 

4.  If  the  defendant  has  the  charters  in  his 
poMesBioD,  the  jury  need  not  give  damagea 
^FWAer  V.  Dym,  Sav.  29. 

IIL  Plea  op  oBTAiMEa  of  cHAETEaa 
Detinue  of  charters  is  no  plea  in  dower  after 
inptrlaoce.    Pardon  v.  Burdon,  1  Salk.  252. 
1  Show.  271.  Comb.  183.  Hob.  113.  9Cal8a. 
Ses  jwsl,  tit  DowEB. 

CHARTER-PARTY. 
1.  If  advanoe-money  be  paid  m  part  of 
height,  and  named  so  in  a  charter-party,  al- 
tbongh  the  ship  be  lost  before  it  oome  to  the 


port  of  delivery,  yet  wages  are  due  aooording 
to  the  proportion  of  the  freight  paid  before^ 
Anon.  2  Show.  283. 

2.  To  covenant  for  non-payment  of  rent 
under  a  charter-party,  the  defendant  may 
plead,  that  the  goods  were  damaged  by  the 
fault  of  the  master,  and  that,  by  the  custom  oT 
merchants,  he  retained  the  freight  in  compen- 
sation.   Bellamy  v.  RuueU^  12  Show.  167. 

3.  To  covenant  thereon  for  the  sbip^s  not 
returning  in  due  time,  it  is  a  good  plea,  that 
the  ship  was  not  sufficiently  provided  with 
men,  &«.  Wynne  v.  Fellowee^  1  Show.  334 
Holt,  466. 

CHE.AT. 
L  For  what  cbeatino  an  uhuotmemt  un^. 

p.  27a 
II.  Foa  what  not,  p.  279. 

III.  Or  THE  rOEM  OP  THE  INDICTIONT,  p.  279- 

IV.  Of  THE  PUNISHMENT,  p.  279. 


I.  Foe  what  cheatimg  an  indictment  un* 

1.  By  33  Hen.  8.  c  1.,  to  obtain  money  or 
goods  by  means  of  a  folse  privy  taken  or  coun- 
terfeit letter,  is  an  indictable  offence.  Anon* 
6  Mod.  105.  n. 

2.  And  by  30  G.  2.  c.  24.  to  obtain  money 
or  goods  by  a  false  pretence,  with  intent  to 
cheat  any  person  of  them,  is  also  an  indictaUe 
ofience.    ilnon.  6  Mod.  105.  n. 

3.  One  was  indicted  and  fined  for  counter- 
feiting a  protection,  though  it  was  in  the  name 
of  one  who  could  not  grant  it  Rex  v.  Deo- 
kino,  1  Sid.  142. 

4.  So,  for  folaely  pretending  that  he  had 
power  to  discharge  soldiers,  and  thereupon 
taking  money  of  a  soldier  to  discharge  ium. 
Serleoted'8  case,  Lat202. 

5.  An  indictment  against  one  for  affirming 
himself  to  be  a  merchant,  and  producing  com- 
missions as  a  merchant  was  holden  to  be  good. 
Rex  V.  Govere,  Say.  206. 

6.  If  two  men,  under  the  folse  pretence  of 
being,  the  one  a  broker,  the  other  a  wine- 
merchant,  exchange  a  liquor  (which  they 
affirm  to  be  new  Lisbon  wine)  with  a  hatter, 
for  hats,  whereas,  in  truth,  the  liquor  was  (to 
their  own  knowledge)  only  a  mixture  of  stale 
beer  and  vinegar,  it  is  an  indictable  offence. 

Reg.  V. ^,6  Mod.  302.  2  Ld.  Raym.  1179, 

2  East,  P.O.  824a C. 

7.  So,  an  indictment  lies,  for  wilfully,  dew 
ceitfully,  and  maliciously  supplving  prisoners 
of  war  with  unwholesome  food  not  fit  to  be 
eaten  by  man.  JYeve'a  case,  2  East  P.  C.  821. 

8.  The  court  refused  to  quash  an  indictment 
against  a  married  woman,  for  affirroiii?  her- 
self to  be  a  single  woman.  Rex  v.  imnsoii^ 
Say.  229. 

9.  If  a  person,  intending  to  deflvud  another, 
procure  ium  to  lay  money  upon  a  foot-race, 
and  then  prevail  on  the  party  to  run  booty,  he 
may  be  indicted  for  the  cheat.  Rex  v.  Orbel, 
6  Mod.  42. 

10.  The  52  0. 3.  c  64^  subjects  any  person 
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to  Ve  froMcnted  eiiiniiiaDy,  who  knowingly 
■ad  dettgnecUy,  hj  fkbe  pretences,  obtains 

from  any  person  or  corporate  body 
[  *TT9  ]  waj  money  or  goods,*  or  any  bond, 

bill  of  exchange,  bank  note,  or  any 
•eearity  far,  or  any  warrant  or  order  for,  the 
payment  of  money,  or  the  delivery  of  any  thing 
of  Talue,  with  intent  to  defraud  such  person  of 
the  same;  and  persons  obtaining  money,  &c. 
by  sending  threatening  letters,  may  be  mdict- 
cd  as  common  cheats. 

II.  Foa  WHAT  NOT. 

1.  A  cheat  of  a  priyate  nature,  effected  by  a 
naked  lie,  is  not  indictable.  Beg,  t.  /Tannon, 
6  Mod.  311.    Holt,  355. 

2.  An  indictment  for  delivering  one  bushel 
«nd  three  pecks  of  coals  for  two  bushels,  was 
quashed,    ileap  t.  X>rtJEeU,  Say.  146. 

S.  So  if  a  man  deliver  only  sijrteen  gallons 
of  beer,  under  an  agreement  to  deliver 
eighteen,  an  indictment  cannot  be  sustained, 
the  offence  being  merdy  a  breach  of  contract 
iUx  T.  Wkea^^  S  Burr.  1135.  1  Bla.  Rep. 
973.  S.  G. 

4.  An  indictment  for  selling  an  inferior  kind 
of  gum,  for  gum  Seneca,  was  quashed,  be- 
cause no  false  token  was  used.  Hex  v.  Itewie, 
Say.  205.  See  alsolZex  v. Haynet^A  M.  dL  S. 
914. 

5.  An  indictment  for  selling  bull  beef  for 
steer  beef  was  quashed.  Rex  v.  Botunrighij 
Say.  147. 

6.  Deceitfully  receiving  money  from  one 
man  to  the  use  of  another  on  a  pretended 
order  for  such  purpose,  is  not  indictable  at 
common  law.  Anon,  6  Mod.  105.  Jonee^a  case, 
1  Salk.  379.    9  Ld.  Raym.  1013. 

III.  Of  tux  form  of  thk  indictment. 

1.  An  indictment  on  33  H.  8.  c  1.,  must  set 
forth  the  false  token  by  which  the  cheat  was 
effected.  Rex  v.  Munoea^  7  Mod.  315.  See 
also  Rex  v.  Jllason,9  T.  R.  581. 

9.  An  indictment  that  A,  being  a  common 
cheat,  Slc  is  too  general.  Rex  v.  Hannon,  6 
Mod.  311. 

IV.  Of  the  PUNISHMXNT. 

1.  One  found  guilty  of  playing  with  false 
dice  was  set  three  times  in  the  pillory.  Lu$on*» 
case,  Cro.  Jac.  497. 

2.  The  33  H.  8.  c  1.  subjects  an  offender 
against  that  act  to  imprisonment,  pillory,  or 
oUier  corporal  pain  (except  death),  as  the  court 
appoints. 

3.  Bv  the  30  6.  9.  c  94.  the  offender  may 
be  fined  and  imprisoned,  or  put  in  the  pillory, 
or  publicly  whipped  or  transported.  The 
imnishment  of  the  pillory  has  since  been  abol- 
ished by  the  66  G.  3.  c  138.,  (except  in  the 
case  of  perjury). 

CHESTER. 

1.  The  county  palatine  of  Chester  is  by  pre- 
scription ;  and  the  city  of  Chester,  though  a 
county  of  itself,  is  part  of  the  county  pahuine. 
FUker  V.  BatUn,  1  Vent  157.  Bav.  69.  4 
Inst  919. 


9.  AH  pfooeM  to  the  eotmt^  palatine  dioaU 
be  directed  to  the  cbamberlam,  ooomiaiidiB; 
him  that  he  oonunand  the  sheriff  to  execok 
it    Rex  V.  iVeietOfi,  9  Lev.  111. 

3.  Upon  the  ccmstniction  of  the  22  G.  2.  e. 
46.  (explained  by  the  act  of  5  G.  9.),  recped. 
ing  the  issuing  and  servioe  of  mesne  prooM 
in  a  suit  in  the  court  of  session  at  Chester,  it 
was  held  that  a  testatum  capiat  was  the  pro- 
cess to  be  served  on  the  defendant,  and  not  the 
chancellor's  mandate.  Byen  v.  WkUaker, 
Barnes,  406. 

4.  It  is  not  necessary,  in  a  dedarstian  inu 
action  brought  in  the  court  of  the  county  pda* 
tine  of  Chester,  to  aver,  that  the  cause  of  ac- 
tion arose  within  the  jurisdiction,  for  it  is  an 
original  superior  court.  1  Saund.  Rep.  73. 
n.(l). 

5.  If  the  chamberlain  of  Chester,  whoiftbe 
chancellor  there,  make  a  decree  in  his  own 
ease,  it  is  merely  void.  Vawdney  v.  Panndl, 
lRa946.331.    19  00.114.    3Bolftll7. 

6.  The  writ  of  error  to  reverse  a  fine  in 
Chester  is  not  sued  out  there,  but  from  tbe 
chancery  at  Westminster,  returnable  is  ft  R.> 
and  directed  to  the  chief  justice  of  Cheater  and 
not  to  the  chamberlain.  Case  of  EecUtln 
and  toife,  in  error,  3  Dy.  39a  pL  194  ^ 
pi.  6. 

7.  The  court  of  Chester  may  ex- 
amine the  errors  upon  this  writ;  bat  [  '^W  J 
*the  party  aggrieved  may  have  a  se- 
cond writ  returnable  at  once  with  the  procesiei 
ajid  records  into  B.  R.,  which  court  sbaJi  ex- 
amine both  judgments.  &  C.  3  Dy.  3^-  P* 
19.;  345.  pL  6. 

8.  The  court  of  Chester  may  reform  errca 
in  the  record  or  process  in  the  absence  of  IW 
defendant,  and  award  restitution  or  i  f^ 
faeiaa  against  him,  if  he  please.  Ansa.  3 1^* 
345.  pi.  6. 

9.  But  that  court  cannot  examine  errors  u 
&ct    Id.  ibid.  . 

10.  If  they  affirm  the  first  judgment,  afl 
may  be  removed  into  B.  R.,  and  if  fooM  er- 
roneous, they  shall  forfeit  one  hundred  pooM*- 
Id.  ibid. 

11.  There  must  be  time  given  for  three 
county  courts  between  the  teste  and  thcretnni 
of  the  writ    Id.  ibid.  . 

19.  Want  of  entry  on  the  king's  rdl »» 
Chegter  is  not  error ;  an  indorsement  of  »t  (» 
the  writ  of  covenant  is  sufficient  BccUim  » 
case,  3  Dy.  320.  pi.  19.  . .. 

13.  Nor  is  want  of  entry  of  the  note  of  tw 
fine  error.    Id.  ibid.  . 

14  Nor,  that  the  concord,  though  taken  ooi 
of  court,  was  not  assigned  with  the  band  w 
the  chief  justice  there,  as  is  usiiai  in  Cft  ^  * 
ibid. 

15.  Upon  a  final  judgment  at  Chester,  e^ 
cution  may  issue  out  of  the  courts  of  »t*^ 
minster,  if  the  goods  or  person  of  defendaw 
cannot  be  found  in  the  jurisdiction.    A^'^ 

Lev.  956w    1  Saund.  Rpp.  9&  n.  (S)*       ^ 

16.  A  custom,  that  a  man  shall  be  pr<K*<^ 
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by  nrettilns  tint  ha  canneC  par  his  debti,  in 
t£e  exchequer  there,  is  void.  Jrofton  t.  Lea^ 
Palm.  415. 

CHOSE  IN  ACTION. 
I.  Wbat  is  a  chose  in  action. 
IL  Wbsn  and  how  it  mat  k  absignid. 


I.  What  is  a  cboss  in  action. 

1.  Sfock  and  money  in  the  fbnds  axe  choses 
in  action.     1  Saund.  Rep.  210  a.  n.  [a]. 

2.  An  advowson,  when  the  church  is  vacant, 
is  a  chose  in  action.  Agard  v.  Bp.  of  Petev 
tennurA,!  And.15.  223. 

3.  So  a  presentment  to  s  vacant  church  is  a 
chose  in  action,  and  not  grantable.  Oarmyn 
V.  ArHeiA,  2  And.  13. 

4  And  one  grantee  cannot  release  it  to  his 
'^'»"P"VTH.  Broketby  v.  Wicikftom,  2  Leon. 
25e. 

5.  Negfotiable  instruments,  as  biUs  of  ex- 
change, 4&C.  axe  no  longer  considered  choses 
inaction.     1  Sannd.Rep.  210  a.  n.  [a], 
IL  When  and  how  it  mat  n  assignkd. 

1.  A  chose  in  an  action  is  not  assignable. 
JCs^dom  V.  Jones,  T.  Jones,  151, 152. 

2.  But  an  assignment  is  allowed  in  equity. 
1  Saund.  Eep^  210.  n.  [a]. 

3.  It  need  not  be  by  deed  or  other  writing. 
Id.  ibid. 

4.  The  assignee  cannot  set  off  the  debt  in 
an  action  against  himself.  1  Saund.  Rep.  210. 
n-[a]. 

5.  But  he  may  -sue  in  the  name  of  the  as. 
signor.    1  Saund.  Rep.  210.  n.  [a]. 

6.  The  king  may  grant  it,  but  it  must  be  by 
express  words,  and  the  special  circumstances 
most  be  shown.  Reg.  v.  Braybrook,  1  Loon. 
371.    2  Leon.  56,  3  Lx>n.  17, 18. 196. 

7.  But  if  the  king  assign  it,  the  assignee 
cannot  assign  it  over  to  another.  Rex  v. 
Tmvu,Cro.  Jac.  179,  180.    Skin.  6.  26. 

8.  A  chose  in  action  may  be  assigned  to  the 
king,  and  he  or  his  grantee  may .  have  an  ac 
tion  for  it  in  their  own  names.  Mylet  v.  Wti- 
/umu,Gilb.Rep.321. 

9.  Forbearance  by  the  assignee  to  sue  in 
his  own  or  assignor*s  name  at  law  or  in  equity, 
is  a  good  oonsideration  for  an.  aatumpgit.  1 
Savnd.  Rep.  210.    SlOa.  n.  [a]. 
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L  RBTBCTnC  a  CHUaCH  GENKSALLT,  AND 
THE  OIFFEEENT  PARTS  OF  FT,  pw  281. 
IL  Or  THE  CHVRCH-TAED,  p.  281. 

IIL  Of  CHURCHES  wmcH  have  the  cure  of 
sooijs,  p.  281. 

*IV.  Respectino  the  avoidance  of 
[  *281  ]  A  chukxsh,  p.  282. 

V.  Power  of  the  oroinart  or 

PARSON  in  respect  OF  HIS  CHURCH,  p. 

282. 
VL  Respecting  the  dutt  of  evert  parish- 
ioner TO  oo  to  church,  p.  283. 

VIL  CoNBBaUENCE  OF  NOT  QOINO  TO  CHUACH, 

p.  283. 


VIIL  Rnnectim  an  aiairr  to  a  hat  m  m 

CHURCH,  p.  283. 
■    IX.  Proceedings  at  law  RSSPBCima  skats 

IN  CHURCHES,  p.  fUSZ. 

X.  Proceedings  in  the  spuirruAL  oouRTt 

p.  284. 
XL  Striking  in  a  church  or  churCh-tard, 

p.  284 
XII.  Respecting  the  repairs  of  a  church, 
p.  284. 

XIII.  Of  the  church  rate,  p.  285. 

XIV.  Of  the  union  of  churches,  p.  285^ 
XV.  Presentation  to  a  church  ;— ' 

(a)  When  it  ehould  be  tnadei  p^  286b 

(b)  jHmo  it  ehmdd  be  made,  p.  286. 

(c)  By  whom  it  thmdd  be  made  ,^— 

1.  By  the  king,  p.  287. 

2.  By  the  chancelbr,  p.  287. 

3.  By  an  heir,  p  287. 

4.  By  a  tenant  in  common,  p.  287. 

5.  By  turns,  p.  287. 

(d)  Of  preeentation  by  usurpation; and 

when  the  patron  iaput  out  (ifpo§- 
eeseion,  p.  288. 

(e)  When  the  preeentation  ia  wrid^  p. 

288. 

(f)  What  ie  a  mfficient  cause  for  re- 

fusing  a  clerk  who  is  presented^ 
p.  288. 

(g)  Of  the  repeal  or  revocation  of  a  prs- 

sentation,  p.  289. 
(h)  ^ect  of  presentation,  ^fiSO. 
XIV.  Of  iNSTrrunoN  and  induction,  p.  289. 


I.  Respecting  a  church  generally,  and  the 

different  parts  of  it. 
•    1.  Wherever  the  rights  of  baptism  and  bn- 
rial  are  exercised,  that  is  in  law  a  church. 
Lee  V.  Daniel,  12  Mod.  228. 

2.  An  aisle  in  a  church  is  proper  and  pecu- 
liar to  that  house  that  repairs  it  Francis  v. 
Ley,  Cra  Jae.  366. 

3.  Anciently  there  were  no  pews  in  church- 
es, but  only  forms.  Joco6  v.  DaUo,  6  Mod.  231. 

4.  The  commonion-table  may  be  removed 
by  a  meeting  of  the  parishioners  in  vesby, 
and  the  majoritv  of  votes  assembled  will  bind 
the  whole  parisL  Netoson  v.  Baldry,  7  Mod. 
70. 

IL  Of  the  CHURCR-TARD. 

1.  The  freehold  of  the  chureh-yard  is  prima 
fade  in  the  parson ;  but,  by  custom,  it  roav 
belong  to  the  parishioners.  ^iioa,2Sbow.  I84 

2.  Where  a  parson  libeUed  in  the  spiritual 
court  for  cutting  elms  in  the  church-yard,  the 
defendant  obtained  a  prohibition  on  a  sugges- 
tion that  thoy  grew  on  his  freehold.  Huliard 
V.  Jeffreson,  1  Ld.  Raym.  212. 

3.  But  in  general  if  any  com  or  trees  there 
growing,  trespass  lies  by  the  parson  or  his 
lessee.    Cam.  Dig.  tit  Cemetery,  (A  2.) 

4  A  parson  cannot  cut  trees  growing  in 
the  church-yard,  except  for  the  repair  of  the 
church.    Beiiamie  v.         ,  1  Ro.  25& 

5.  A  church-yard  is  not  extendible  under  an 
eUgit,    2  Saund.  Rep.  68/. 
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6.  The  boondanef  oFa  chnreh-yard  are  not 
(triable  in  the  apiritual  oourt  Pew  v.  Cruwell^ 

5  Sira.  1013. 

III.  Of  cHURCHia  -which  hays  the  curs  or 

aouLB. 

1.  There  is  a  kind  of  church  which  is  nei- 
ther prcaentative  nor  donative,  but  stipend iarYt 
and  yet  has  the  cure  of  souls.   Jaeoh  v.  Holio, 

6  Mod.  331. 

2.  A  parson  and  vicar  may  have  a  concur- 
rent core  of  souls  in  the  same  church,  for  it 
may  have  two  patrons,  each  having  an  undi- 
vided moiety.    CUrkt  v.  Heathy  1  Mod.  12. 

3.  A  donative  may  be  with  the  cure  of  souls, 

as  is  the  chapel  in  the  Tower  of* 
r  «38S  1  Londeo.  Jacob  v.  DoUo,  6  Mod. 
231. 

4  Whoever  is  admitted,  instituted,  and  in- 
ducted  into  any  ecclesiastical  bmefice,  shall 
tmo  facto  have  the  cure  of  souls.  Clerke  v. 
Heath,  1  Mod.  12. 

5.  The  12  Car.  2.  o.  12.  does  not  extend  to 
a  benefice  without  the  cure  of  the  souls.  Clerke 
V.  HeaUk,  1  Mod.  1% 

IV.  RKSrBCTINO   THS  AVOIDANCE  OP  A  CHITROH. 

1.  If  the  queen  in  her  letters  potent  of  pre- 
■entation  mistakes  her  title,  such  presentation 
is  void.    GreetCe  case,  6  Co.  29  a. 

2.  In  such  cases,  althongrh  the  bishop  ad- 
mits institutes  and  inducts  the  incumbent,  yet 
the  church  remains  void,  and  the  ri^htfiil  pa- 
tron is  not  put  to  a  quote  impedit.    Id.  ibid. 

3.  An  avoidance  is  not  complete  by  session 
till  the  bishop  is  consecrated.    Rex  v.  Bishop 

r  London,  Carth.  3 1 3.  1  Ld.  Raym.  23.  S.  C. 
Lev.  377.  4  Mod.  190.  S.C. 
A.  For  not  reading  the  articles,  the  church 
is'void  presently  (by  stat  13.  Eliz.)  without 
any  declaratory  sentence.  Green^e  case,  6  Co. 
29  a. 

5.  Although  the  patron  be  party  to  a  suit, 
in  which  declaratory  sentence  before  the  hi- 
shop  is  had  to  deprive  the  parson  for  not  read- 
ing the  articles,  yet  no  lapse  shall  incur  with^ 
out  notice  of  not  reading  the  articles  given  to 
the  patron  by  the  ordinary,  and  such  notice 
ought  to  be  certain  and  particular.  Id.  ibid. 

6.  If  a  patron  dies  after  his  church  becomes 
void,  and  before  he  has  presented,  the  avoid- 
ance is  a  chattel,  and  goes  to  his  executor. 
FUxherhert  v.  Reeoee,  1  Com.  176. 

7.  Where  there  is  an  agreement  between 
three  for  a  presentation  by  turns,  a  grant  of 
the  next  avoidance  by  one,  though  the  church 
is  full,  is  good.  CrosrauMv.  CAurcAiU,  2  Mod. 
.97. 

8.  A  present  avoidance  of  a  church  is  a 
*chose  in  action,  and  cannot  be  granted  by  a 
subject,  though  it  may  by  the  crown.  Stophone 
V.  Wall,  262  b. 

9.  A  lease  of  the  next  avoidance  made  by  a 
chapter  that  has  no  dean,  is  void.  Chapter  of 
SouikweUy.  Bp,  of  lAneoln,  2  Mod.  56. 

y.  Of  thb  powrr  of  thk  ordinary  or  parson 

IN  RBSPRCT  or  HIS  CHURCH. 

1.  Hie  church  and  ehurch-yard  are,  in  law, 


the  soil  and  freehold  of  the  pemn*  Boothhft* 
Baily,  Hob.  69. 

2.  The  ordinary  ham  of  common  right  the 
disposal  of  seats  in  the  fshorch,  if  there  is  bo 
temporal  right  againat  it.  Jaeoh  v.  Dolkm,  7 
Mod.  a    l>ev.2>aR»e2,t2Mod.22a 

3.  And-  therefore  parishioners  cannot  pie- 
scribe  to  dispose  of  pews  exclusive  of  (hecffdi' 
nary.  Preograve  v.  Churekwardena  of  Skrem- 
6tiry,  1  Salk.  167.  Note  id.  contra.  Gibs.  19a 

4.  No  ornaments  can  be  set  up  in  the  chitrcb 
without  consent  of  the  ordinary.  Peimaj, 
Bp.  tf  Exon.    1  Stra«  576. 

5  It  is  the  province  of  the  ordinary  to  »• 
gulate  every  thing*  in  a  charch  which  rditei 
to  the  exercise  of  divine  service.  Psibms  t# 
Scott,  Say.  17a 

6.  No  one  can  preach  in  a  church  wiOxiit 
leave  of  the  parson.  T^trion  v.  JieiguMe,  li 
Mod.  433. 

7.  The  disposal  of  the  pews,  not  only  intbe 
body  but  in  the  aisle,  or  in  a  chapel  adjoioif^ 
the  body,  and  also  the  repairs  of  them,  hdaog 
to  the  ordinary.     Boa€hby  v.  BaHtf,  Hob.  69. 

a  A  facult]^  may  be  granted  by  the  ordi- 
nary for  erecting  a  gallery  in  a  church.  PeW' 
ton  V.  ScoU,  Say.  17a 

9.  The  parson  of  the  parish  church  mty  of- 
ficiate at  the  chapel  of  ease,  if  he  will.  PeriA 
of  A^m  V.  CaotU  Hirmidge  Chapel,  Hok.  w. 

10.  A  prohibition  was  denied  to  a  soil  bj  i 
patron  in  the  hi^h  commission  court  ifiiflj* 
parson  and  parishioners  for  converting  w 
church  to  a  profiine  use.  WM'a  case,  Lilt 
263. 

11.  A  parson  cannot  take  a  graTO^ta>«. 
coat  c/  armour,  tomb,  Sce^  though  they  ve  id. 
nexed  to  his  freehold ;  nor  can  he  uJie  iiangt 
which  are  hung  up  in  the  church  for  the  ho- 
nour of  the  deceased.  Corveu'o  case,  12  to. 
105. 

12.  The  ornaments  of  the  diapdofipw- 
ceding  bishop  belong  to  his  successor,  tttboagn 
other  chattels,  in  the  case  of  a  sole  corpcnUea, 
belong  to  the*  executors  of  the  de-     ^^ 
ceased.    Conen'e  case,  12  Ca  105.  [  •»  J 

VI.  RCSPXOTINQ  THR  DUTT  OF  RVRRT 
PARISRIONKR  TO  OO  TO  CHURCH. 

1.  By  Stat  23  Eliz.  c.  1,  it  is  enacted,  tw 
••  every  person  above  the  age  of  sixtccor**'*' 
who  shaU  not  repair  to  some  church,  ctapw. 
or  usual  place  of  common  prayer,  *^5f  j] 
ry  to  thetenor  of  a  statute  made,  ^^^ 
formity  of  common  prayer,  and  being  ln«w 
lawfully  convicted,  shall  forfeit  to  the  queen 


for  every  month  which  he  or  she  ehe^  »  ^. ' 
bear,  20/.  A,c"    Upon  an  information  on  «» 

statoto  it  was  held,  that  the  party  o^^ 
mi^ht  be  convicted  on  the  same  ^^^ 
or  information  preferred  or  exhibited  *P^ 
him  for  the  penalty.  Fotter'e  case,  H  ^ 
5o  b.  -*ii«i 

2.  It  was  also  held,  that  the  H^^Swrei 
directing  the  manner  in  which  the  ~"^»^ 
shaU  be  disposed  of;  extends  to  »f J^ 
clause,  as  well  as  to  the  4th  section,  '« ■•J' 
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hur  %nd  beurinr  tnAM.**   FoaUr*»  caie,  11  Co. 

3.  lie  aeauft  whom  any  judgment  is  giTen 
upon  nikudieit,  or  upon  demurrer  to  any  in- 
sufficient plea  pleaded,  is  convicted  within 
the  parriew  of  the  sUt.  23  Eliz.  c.  1.  Fotter't 
ease,  1 1  Col  60  a.  3  res. 

4.  The  Stat  of  28  Eliz.  docs  not  exclude  the 
inlbrmer  from  suing  gut  tain  on  stat  23  Eliz. 
c  I;  nor  did  it  repeal  the  stat  23  Eliz.  as  to 
popular  acAicma.  Foster's  case,  11  Ca  60  h. 
4  and  5  res. 

5.  Tlie  stat  S3  Eliz.  which  inflicted  the 
penalty  of  20/.  per  month,  did  not  repeal  the 
stat  1  £liz.  which  gives  the  forfeiture  of  I2d. 
for  erery  Sunday  and  holiday.  Fo8ter*9  case, 
11  Co.  63  b. 

6.  Tile  28  Eliz.  which  enacted  **that  every 
conviction  thereafter  should  he  in  the  courts 
comnxMoly  called  the  courts  of  King*8  Bench, 
or  before  the  iustioes  of  assize,  &c  and  not 
elaewiiere,**  did  not  abolish  the  power  of  jus- 
tices of  the  peace.    Id.  ibid. 

7.  Tlie  party  indicted  or  informed  against 
may  i^ead  autrefois  eomriet^  6lc  Fofter*s 
case,  n  Co.  65  a.  6  res. 

8l  A  parishioner  is  not  bonnd  to  go  to  his 
own  parish  church,  so  as  he  goes  to  some 
other  chnrefa  or  chapel.  BriUon  v.  StandUh^ 
3  Salk.  8&  1  Salk.  166.  S.  C.  Holt,  141, 
142. 8.  C. 
Vll.  CosssaxriNCK  of  not  ooino  to  churoh. 

1.  Entire  neglect  of  going  to  church  is  pun- 
ishable in  tbe  spiritual  court  BrUton  v. 
StamUsh,  I  Salk.  166. 

2.  The  ecclesiastical  court  may  proceed 
on  the  statute  1  Eliz.  c.  2.  s.  14,  a^Umst  a  man 
for  not  going  to  his  parish  church  on  Sunday, 
tnd  for  not  receiving  the  sacrament  at  Easter. 

aa  6  Mod.  18a 

^IL  Respsctinq  his  right  to  a  skat  im  thk 

CHURCH. 

1.  Those  who  have  a  chapel  of  case  may, 
notwithstanding,  resort  to  the  parish  churcn. 
Psrit&  of  Ation  y.  Castle  Birmidge  Chapel, 
Hob.  67. 

2.  Tbe  use  of  the  body  of  the  church,  and 
^  repairs  and  maintenance,  is  common  to 
•U  the  parishioners.  Boothby  v.  Baily,  Hob. 
69. 

3.  No  man  can  claim  a  seat  in  the  body, 
without  a  special  reason ;  as,  by  prescribing 
to  repair.    Id.  ibid. 

4.  The  right  of  freehold  in  a  pew  in  a 
chorch  only  extends  to  the  sitting  therein. 
Psiesofi  V.  Scott,  Say.  177. 

5.  If  a  person  purchase  a  seat  in  a  church, 
lus  right  ceases  by  ceasing  to  be  a  parishioner. 
Amm.  12  Mod.  554 

6.  If  a  man  have  a  house  in  any  parish, 
ud  time  out  of  mind  he  and  all  those  whose 
citate  he  has  have  used  to  have  a  certain  pew 
^  the  church,  if  the  ordinary  will  displace 
biiQ,  he  shall  have  a  prohibition ;  but  he  must 
daim  it  as  belonging  to  his  house.  Corven's 
«Me,  12  Co.  105. 
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DC  PROCnOINOt  at  law  RBUPICTIIIO  IXATi  IN 

CHURCHES. 

1.  Where  a  party  prescribes  for  a  seat  in 
the  church  against  the  ordinary,  an  usage  to 
repair  must  be  shown ;  but  in  an  action  on 
the  case  for  disturbance,  possession  is  suffi- 
cient   Jacob  v.  Dallow,  12  Mod.  233. 

2.  In  an  action  against  a  stranger  for  being 
disturbed  in  the  enjoyment  of  a  pew  in  a 
church,  it  is  not  necessary  for  the  plaintiff 
to  allege  or  prove  that  he  has  repaired  or  is 
bound  to  repair  the  pew.  JCenridk  v.  Tbj^br, 
Say.  32. 

•3.  When  a  prescription  for  a  [  *284  ] 
seat  in  a  church  is  found  by  the  ver- 
diet,  the  repairing,  which  is  only  a  circum- 
stance requisite  to  support  the  prescription,  is 
of  necessity  included  Stedtnan^  q.  t  v.  Hoff, 
1  Com.  366. 

X.  Proceedings  in  the  snarraAL  court. 

1.  The  spiritual  court  may  settle  disturb- 
ance of  seats  in  the  church,  where  no  ques- 
tion arises  respecting  the  temporal  right 
Jacob  y.  DaUo^  7  Mod.  a  n.  2  Ld.  Raym.  756. 
S,C. 

2.  A  suggestion  to  prohibit  the  spiritual 
court  from  proceeding  on  a  right  to  a  pew« 
must  show  whether  the  church  was  presen- 
tative  or  donative.  Jacob  v.  JMio,  o  Mod. 
230. 

3.  If  a  question  arises  concerning  a  seat  in 
the*  body  of  the  church,  the  ordinary  shall  de- 
cide it  ConetCs  case,  12  Co.  105.  Godb.  199. 
Moore,  878.  S.C. 

XI.  Striking  in  a  church  or  church-tard. 

1.  There  can  be  no  justification  for  a  bat- 
teiT  there,  except  for  a  constable,  &>c.  Cock* 
rufi  V.  Cockruft,  Comb.  17. 

2.  A  churchwarden  may  justify  takinr  off 
the  hat  of  a  person  who  wears  it  in  churcn  at 
the  time  of  divine  service,  if^  upon  beinff  ds« 
sired  to  take  it  off,  he  refuses  bo  to  da  Maws 
V.  Planner,  1  Saund.  13. 

3.  If  one  be  assaulted  in  a  church  or  church 
yard,  he  must  not  return  blows  in  his  own 
defence.  Frances  v.  Ley,  Cro.  Jac  367.  Noy. 
171. 

4  The  5  Ed.  6.  c.  4,  subjects  any  party 
quarrelling  or  brawling  in  a  church  or  church- 
yard to  bo  proceeded  against  in  the  ecclesias- 
tical court ;  and  he  may  by  sentence  be  for- 
bidden to  enter  the  church. 

5.  Laying  violent  hands  on  another,  or 
drawing  or  striking  with  a  weapon  in  a  church 
or  church-yard,  subjects  the  offender  on  con- 
viction to  be  excommunicated;  and  for  the 
latter  offence,  to  lose  one  of  his  ears  and  be 
branded. 

6.  The  indictment  must  allege  it  to  be  done 
malicioutly,  or  that  the  weapon  was  drawn 
toitk  the  intention  of  striking;  and  if  either  bo 
omitted,  the  indictment  is  msufficient  Re9 
V. ,  Noy.  171. 

7.  If  a  defendant  be  acquitted  in  the  tem- 
poral court  on  an  information  for  striking  in 
the  church,  and  is  proceeded  against  on  the 
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nine  cauie  of  action  in  the  spiritoal  ooort 
for  brawling  in  the  church,  he  may  plead  the 
former  acquittal  in  har,  although  they  are 
distinct  offences.  Sawyer  ▼.  Loggin,  11  Mod. 
200. 

XII.  Respkcting  the  ecpatrs  of  a  church. 

1.  Parishioners  are  by  the  common  law 
bound  to  repair  the  church;  but  by  the 
canon  law,  the  parson.  In  London,  the  par- 
ishioners repair  both  church  and  chancel. 
Sal/ T.  CroM,  Holt,  138, 139.  ISalk.  165.  2 
Show.  184. 

2.  If  a  church  and  chancel  be  out  of  repair, 
the  parishioners  are  only  chargeable  to  repair 
the  church.     1  Mod.  194.  237. 

3.  The  parson  of  common  right  is  bound  to 
repair  the  chancel,  ttnokins  v.  RmMe,  Holt, 
139. 

4.  A  person  cannot  be  taxed  for  the 
amendment  of  a  church,  if  he  be  not  an  inha- 
bitant of  the  parish.  Wayte  v.  German^  2 
Show.  142. 

5.  An  absentee  freeholder  shall  contribute 
to  repair  the  church.  Stephenson  t.  C<i«e, 
Cro.  EL  843. 

6.  The  spiritual  court  may  by  excommuni- 
cation compel  parishioners  to  repair  the 
church;  and  when  a  vestry  have  made  a 
rate  fox  that  purpose,  may  enforce  the  pay- 
ment of  it  liogers  v.  Davenant^  1  Mod.  194. 
237. 

7.  It  is  against  common  right,  that  persons 
(having  a  chapel  of  ease  in  a  town)  shall  be 
discharged  from  repairing  the  mother  church, 
^mm.  2  Ro.  265. 

8.  One  that  only  occupies  laod  in  a  parish 
is  taxable  in  a  rate  for  bells,  Slc.  Wooduxird 
V.  Makepeace  J 1  Salk.  164. 

9.  An  occupier  of  land  in  one  parish  may 
be  charged  to  the  repair  of  the  church,  though 
be  resides  in  another  parish ;  and  on  being 
sued,  the  court  Christian  may  inquire  of  the 

iuanti^  of  land.    Paget  v.  Crumpton,  Cra 
SI.  659. 

10.  A  person  not  living  in  the  parish  where 
a  church  is  out  of  repair,  shall  not  be  chargea- 
ble by  reason  of  his  land  *in  that 

[  *285  ]  parish  held  by  a  tenant ;  but  the 
tenant  shall.    Anon,  4  Mod.  148. 

11.  As  impropriations  are  now  lay  fees,  the 
tithes  of  a  rectory  cannot  be  sequestered  fbr 
the  repairs  of  the  church  or  chancel.     WaU 

Sfn  V.  Auherry  and  others^  1  Mod.  258.    2 
od.254.   2  Vent.  35.   3Kcb;829.   IFrecm. 
230.  S.  C.    1  Burn.  E.  L.  324. 

12.  If  a  church  be  out  of  repair,  or  so  de- 
cayed that  it  cannot  be  repaired,  the  uishop 
of  the  diocese  cannot  direct  a  commission  to 
empower  commissioners  to  tax  and  rate  every 
parishioner,  either  to  the  repairing  of  it  in  the 
one  case,  or  to  the  rebuilding  of  it  in  the  other. 
Rogers  v.  Davenavt^  2  Mod.  8. 

13.  The  inhabitants  of  a  chapelry,  where 
they  bury  and  christen,  are  liable  to  the  re- 
pairs of  the  mother  church,  unless  exempt  by 


custom.    Baa  v.  Crc$$^  1  Salk.  164,  les. 
Holt,  138.  &  C. 

14.  Otherwise,  where  it  is  a  late  erectioD  in 
ease  and  &vour  of  those  of  the  chapelry.  & 
C.  1  Salk.  165. 

15.  The  tenants  of  a  manor  maj  by  pr^ 
scription  be  exempted  from  repairing  the 
church.    ^Ron.  7  Mod.  122. 

16.  Parishioners  are  taxable  fbr  building  a 
gallery.    ForU  v.  Buviere,  10  Mod.  13. 

XIII.  Of  the  church  axxc 

1.  If  a  rate  bo  made  to  repair  a  church  and 
the  ornaments  thereof^  it  must  appear  how 
much  money  is  required  fbr  each.  Anoa,  1 
Mod.  122. 

2.  Church  rates  are  to  be  assessed  by  the 
parishioners,  and  not  by  the  churchwanicDS. 
Pierce  v.  Priwse,  1  Salk.  165.    Faresl.  69. 

3.  If  the  church  be  ruinous,  the  spiritual 
court  may  compel  the  parish,  hy  ecclesiasti- 
cal censures,  to  make  a  rate  for  the  repair  of 
it,  but  cannot  fix  the  quantum  of  the  rate 
Case  of  Bemurndsey  Churchy  2  Mod.  8. 

4.  An  ancient  church  rate  may  be  cantinoerf 
as  long  as  the  parish  pleases,  till  it  becomes 
unequaL    Forte  v.  Buviere^  10  Mod.  13. 

5.  A  rate  made  in  general  terms  **  far  the 
repair  of  the  church**  is  good,  although  both 
the  nave  and  the  chancel  are  included  in  the 
word  **  church.**  Case  of  Bermondsey  Clautk, 
2  Mod.  222, 223. 

6.  A  rate  mode  for  the  repair  or  reboildio; 
of  a  parish  church  is  good,  although  it  exceed 
the  estimate  of  the  expense  fbr  such  porpoie. 
Id.  ibid. 

7.  A  rate  made  by  the  churchwardens  by 
an  order  of  vestry,  fbr  the  repairing  or  re- 
building the  parish  church,  is  binding  on  the 
parishioners.  Case  of  Bermondsey  Chtrtk,  3 
Mod.  8. 

8.  The  majority  of  the  parishioners  may 
raise  a  tax  for  the  rebuilding  of  a  church  that 
cannot  be  repaired.  Wayte  v.  QtnsaOy  2 
Show.  143. 

9.  But  they  cannot  build  anew  church.  & 
C.2  Show.  343. 

10.  If  a  church  be  down,  the  major  part  of 
the  parishioners  may  raise  a  tax,  not  ooly  to 
rebuild,  but,  if  necessary,  from  the  increase  of 
the  parish,  to  enlarge  it  Rogers  v.  Datenontt 
1  Mod.  237. 

1 1.  The  spiritual  court  cannot  be  prohibited 
from  enforcing  the  payment  of  a  parish  rate, 
made  by  the  majority  of  the  parishioners  in 
vestry  assembled,  for  the  rebuilding  and  en- 
larging  the  nave  of  the  church,  although  it  be 
suggested  that  the  tax  was  unreasonable;  and 
the  libel  may  state  that  the  parishioners  were 
rightly  taxed.    WayU  v.  German,  2  Show.  141. 

12.  Nor  does  a  prohibition  lie  against  a  suit 
in  the  spiritual  court  to  compel  the  payment 
of  a  rate,  made  by  a  vestr  7  of  the  parishioocn, 
fbr  repairing  the  parish  church.  Case  of  ^^r- 
mondsey  Church,  2  Mod.  223. 

13.  tf  an  entire  rate  be  made  fbr  some  things 
lawful,  and  fbr  others  not  warranted  by  law, 
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die  whole  shill  be  quashed.  Hawkins  r.  Rouse, 
Holt,  139. 

XIV.  Of  thb  union  of  churches. 

1.  The  nnioQ  of  churches  might  be  made 
at  rrtmwnnn  ^w,  by  ooDcaiTence  of  the  parson, 
patron,  and  ordinary.  Hartnan  v.  Renews  I 
Salk.  165. 

2.  By  the  17  Car.  2.  c  3.,  it  is  enacted,  that 
in  cities  and  to^rns  corporate,  the  bishop,  with 
the  consent  of  the  mayor,  ^c,  may  anite  two 
chorcbes  or  chapels,  and  make  order  respect- 
ing the  presentation. 

3.  Where  churches  are  united  by  the  par- 
son, patron,  and  ordinary,  there  is  but  one 

paraon,  though  both  churches  still  re- 
\  *280  ]  main ;  but  where  they  are  united  *by 

act  of  parliament,  one  of  the  churches 
is  extuict     S.  C.  3  Salk.  89. 

4.  There  are  three  several  sorts  of  union; 
one  is  when  a  church  is  so  united  to  another, 
that  that  which  is  united  amittatjus  auum,  el 
CO  HtiCvr  euiJU  unto.  Croakers  case,  1  Show. 
209. 

5.  Another  is,  when  two  or  more  churches 
are  so  united  together,  that  one  is  not  subject 
to  the  other;  in  which  case,  quod  melius  est 
retmetur.    Id.  ibid. 

6.  Upon  a  union,  preference  is  to  be  given 

to  the  more  worthy  benefice.    Magis  dignum 

attrakit  ad  se  minus;  as  wine,  the  hogshead; 

deeds,  the  box;  house,  the  heir-Iooms,  Sue 

Crookes  case,  ]  Show.  210. 

7.  The  sCatDte  ibr  union  of  churches  in  Ire- 
land does  not  authorise  the  uniting  a  church 
thit  is  full  to  a  vacant  one.  Rex  v.  Arch- 
fiishopofArmagkj  1  Stra.  517. 

8.  At  common  law,  two  churches  whose 
refennes  were  not  sufficient  to  maintain  their 
'eapectiTe  charges  might  be  united  and  con- 
Miuated  by  the  ordinary,  with  the  assent  of 
^  pslrons,  if  it  were  afterwards  confirmed 
bjthe  king,  though  their  value  were  above 
«.  per  enAum.   AusHn  v.  Tufvne^  Cro.  EL  500. 

^'  Bat  upon  an  union  of  churches  of  small 
VBloe,  the  king's  consent  was  not  necessary  at 
common  law.  ReynMson  v.  Blake,  I  Ld. 
H»yin.l95. 

10.  The  king's  subsequent  consent  to  an 
^"oaa.  is  sufficient.    Id.  ibid. 

11.  Where  two  parochial  churches  are 
united,  the  reparations  shall  be  several  as  be- 
^e.  Parish  of  Aston  v.  CasUe  Burmidge 
Cfcapd,  Hob.  67. 

12.  Notwithstanding  the  union,  each  of  the 
parishes  continues  distinct  as  to  all  rates, 
^ea,  parochial  rates,  charges,  and  duties,  and 
*U  other  privileges,  &,c;  and  churchwardens 
*Te  to  be  elected  for  each  parish,  as  they  were 
^re  the  union.    17  Car.  2.  c.  3.  s.  2. 

13.  By  union  of  churches,  the  ancient 
church  or  rectory,  and  the  incumbency,  seem 
^be  extinct  Aimuin  v.  Renew,  1  Salk.  165. 
3Salk.  89.aC. 

14.  Union  of  churches  it,  at  common  law, 
^7  a  consolidation  of  tithes;  bat  the  bounda- 1 


riea  of  parishes  continue  as  before.    FeUdown 
V.  Beale,  Garth.  238. 

15.  The  advowson  of  a  vicarage  in  London 
being  appendant  to  a  rectory  appropriate,  it 
seems  the  appendancy  is  destroyed  by  the  act 
of  union  of  cbbrches.  Reynoldson  v.  Blake,  1 
Ld.  Raym.  195, 198,  202. 

16.  By  the  union  of  two  churches  in  A,  they 
are  so  made  one,  that  the  patron  may  bring 
quare  impedit,  by  the  name  of  the  church  in 
A,  without  distinction  of  one  or  the  other. 
If  an  advowson  appendant  and  another  in  gross 
be  united,  it  will  be  appendant  for  one  turn, 
and  in  gross  for  the  other.    Anon.  Dy.  259  a. 

XV.  Presentation  to  a  church. 

(a)  When  it  should  he  mads. 

1.  The  patron  cannot  present  an  incumbent 
when  the  church  is  full.  Grendon  v.  Bp.  of 
Lincoln,  Plow.  499,  500. 

2.  In  default  of  patron*s  presenting,  the 
bishop  may  present  within  six  months,  then 
archbishop  within  six  months,  then  the  king 
within  six  months,  and  if  he  do  not,  the  patron 
may.  Beverly  v.  Bp.  of  Canterbury,  1  And. 
149. 

3.  The  patron  ought  to  present  within  six 
months  afier  the  first  avoidance,  where  the 
first  presentee  was  incapable.  Anon,  1  And. 
30,  case  70. 

4.  If  the  bishop  collate  wrongffaUy,  the  pa- 
tron may  present  upon  him  seven  years  after, 
if  he  wilL  Oawdy  v.  Bp.  of  Canterbury,  Hob. 
302. 

5.  Where  the  crown  has  a  title  to  present 
on  promoting  the  incumbent  to  a  bishoprick, 
it  is  not  necessary  to  be  done  during  the  life-< 
time  of  the  promotee;  but  the  turn  is  barred 
by  a  presentation  by  another  person.  Rest  v. 
ArcMnshop  of  Armagh,  2  Stra.  841. 

6.  The  patron's  presentment  takes  plaoe 
against  the  ordinary  after  a  lapse  incurredf 
and  against  the  king  also.  CoU  v.  Bp.  of  Co-- 
eentry.  Hob.  152. 

7.  The  metropolitan  shall  never  present  by 
lapse,  but  when  the  inferior  ordinary  might 
have  collated  by  lapse,  or  surceases  lua  time. 
BosweWs  case,  6  Co.  52  a. 

(b)  How  it  should  be  mads. 

1.  Presentment  according  to  a  man's  turn 
is  to  one  part  of  the  advowson;  *but 

by  parceners  or  joint-tenants,  to  one  [  *287  ] 
part  of  the  church.     Windsor  v. 
Archbishop  of  Canterbury,  Cro.  Eliz.  688. 

2.  Where  a  benefice  becomes  void  by  accept- 
ing another  without  a  dispensation,  thepatron 
is  bound  to  present  without  notice.  Snute  v. 
Hiffden,  Vaugh.  131. 

3.  If  the  king's  presentation  recite  a  title 
which  is  false,  the  presentation  will  be  void/ 
and  not  an  usurpation ;  but  if  the  presentation 
be  general,  and  without  right,  it  ^  an 
usurpation.  Cfatody  v.  Bp.  of  Ca.  ^ry. 
Hob.  302. 

4.  Presentment  (though  made  by  the  wrong 
name)  of  a  corporation  is  good.  Rsx  v.  » 
Cra  Jac.  248. 
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(c)  Btf  whom  it  tihould  fre  made;— 
1.  By  the  king. 

1.  If  R  charoh  becomes  void  by  reaion  of 
■imony  in  the  patron,  a  preaentation  by  the 
king  is  good,  although  the  aimony  be  pardon- 
ed;  for,  by  the  aimony,  the  intefbat  Tested  in 
the  king.    Rex  v.  JbrvU,  3  Mod.  52. 

3.  Where  a  new  advowson  is  created  by 
statute,  or  a  church  is  newly  erected,  it  is  sub- 
ject to  the  same  rules  of  law  and  prerogatiTO 
as  an  old  one.  Rex  t.  Bp.  of  London^  Holt, 
586.  2  Salk.  504  S.  C.  1  Ld.  Raym.  16. 
^  3.  If  the  bishop  die  after  lapse  devolved  to 
him,  the  king  shall  present.  Lartcatter  v. 
LueoM,  1  Leon.  235. 

4  Before  the  Reformation,  the  pope  pre- 
sented on  promotion  of  the  incumbent,  and 
now  the  king.  Rex  v.  Bp,  of  London^  2  Salk. 
5ji0.    1  Ld.  Raym.  23.  S.  C. 

5.  If  an  archdeaconry  become  void  by  the 
deacon  being  made  bishop,  the  king  shall  pre- 
sent, and  not  the  patron.  Bingham  v.  Squire^ 
3  Leon.  151. 

6.  If  a  parson  is  promoted  to  a  bishoprick, 
•11  his  benefices  are  void,  and  the  king  shall 
present  by  his  prerogative.  Rex  v.  Bp,  of 
London,  I  Ld.  Raym.  &.  4  Mod.  406.  1  Show. 
441.  3  Lev.  382.  Holt,  586.  2  Salk.  546.  S. 
C.    Edee  v.  Bjt.  of  Oxford,  Vaugh.  19,  20, 21. 

7.  If  the  kmg*s  tenant  present,  and  insti- 
tutes, and  before  induction  dies,  yet  the  king 
shall  present  anew,  though  the  heir  could  not, 
in  whose  right  he  seems  to  do  it  Sheffield  v. 
RaUl^e,  Hob.  339. 

8.  If  a  presentee  of  the  king  by  lapse  dies 
before  induction,  it  seems  that  the  king  may 
present  apin.     Wright  v.  Bp.  of  Nonoieh,  I 

9.  Presentation  by  the  king,  where  the  pa- 
tron  has  not  notice  of  the  avoidance,  is  ill 
€hrendit  v.  Baker,  Yelv.  7. 

2.  By  the  chancellor. 

1.  The  chancellor  presents  to  all  the  king's 
churches  under  the  annual  value  of  twenty 
marks.    Hare  y.  Biekley,  Tlow.  5^, 

3.  The  chancellor's  presentation  to  benefices 
under  value  is  in  the  name  of  the  kin?.  Hob. 
210.  ® 

3.  If  the  chancellor's  presentation  to  a  pe- 
culiar recite  the  value,  but  falsely,  the  presen. 
tatkn  will  be  void.    Ibid. 

• 

3.  By  an  heir. 

Where  the  incumbent  is  likewise  patron, 

his  heir,  and  not  his  executor,  must  present 

afler  the  do^of  the  ancestor.    Holt  v.  Bp. 

pf^  Wintoii^Mklk.  280.  ^ 

X    "Vi    •    -  ^  *  tenant  in  common. 

*.  On«,  tenant  in  common  can  present 
Harru  v.  NicoU,  1  And.  63, 
'  2.  If  there  i^a  right  of  presenUtbn  in  three, 
by  turns,  they  are  tenants  in  common,  and  one 
of  them  may  grant  the  next  avoidance.  Cro—- 
man  v.  Churem,  2  Mod.  97. 

5.  By  turns. 

1.  Where  A  has  the  first  fee,  and  B  the  se- 


cond, if  B's  clerk  is  deprived,  and  the  biilnp 
without  notice  collates,  A  may  remove  the 
bishop's  clerk  for  want  of  notice ;  but  if  be 
does  not,  it  is  to  be  considered  as  a  serTiDf  of 
his  turn,  and  therefore  a  good  title  may  be 
made  through  B.  Leak  v.  Bp*  of  Cotentn, 
Cro.Eliz.811. 

2.  If  A  and  B,  oo-paroeners  of  an  advowaoo, 
do  not  agree  to  present  on  a  vacancy,  A  (the 
eldest,)  or  her  assignees,  may  present  to  tiw 
first  turn,  and  B  or  her  assignees  to  the  next 
Barker  v.  Bp,  of  London^  Willes,  659. 

3.  And  if,  when  A  and  B  do  not  agree,  C  (a 
stranser)  implead  A  only  by  yuare 
impedit  on  a  vacancy,  and  *recover,  [  *286  ] 
it  is  a  bar  to  quare  impedit  brought  by 

B  against  C  for  that  torn,  though  not  ibr  tbe 
next  turn.    Id.  ibid. 

4.  If  two  have  title  to  present  by  ton,  ud 
one  presents  a  person  who  is  admitted  aadifl' 
stituted,  dLC,  and  afterwards  is  deprived,  he 
shall  not  present  again,  bat  it  shall  serve  his 
turn,  for  it  was  but  voidable ;  but  when  the 
admission  and  institution  are  merely  void,  it 
shall  not  serve  for  a  turn.  A  sentence  reveir 
ed  is  as  none.  Windoor^a  case,  5  Co.  103  S' 
Moore  558.    Cro.  EL  686. 

{d)  Of  presentation  by  us'trpation  ;  and  leiM 
tke  patron  to  put  ou*  of  fooatmom, 

1.  Presentment  by  usurpation  and  admif- 
sion  upon  it,  gains  the  fee  to  the  presentoroo- 
til  he  be  evicted  by  action.  Matthew  v.  /oAn- 
eon,  1  And.  300,  ^JOl. 

2.  A  void  presentation  makes  no  nsurpstioo. 

T\tfton  V.  Sir  R,  Temple,  Vaugh.  14. 

3.  A  title  to  present  by  lapse  devolted  oa 
the  queen ;  the  patron  presented  one  i,  wlw 
was  admitted  instituted  and  indacted,  and 
died ;  the  queen  was  bold  to  have  lost  her  title 
to  present  by  lapse.  BaohBrviki'a  cue,  7  Co. 
28  a. 

4.  If  a  common  person  usurps  upon  tbe  king, 
and  his  clerk  is  admitted  instituted  and  induct- 
ed,  the  king  is  put  to  a  quare  impedit ;  bat  i 
common  person,  by  double  or  treble  uaurpa- 
tion  by  several  persons,  does  not  gain  tbe  in- 
heritance of  the  advowson  out  of  the  kit^- 
Green'e  case,  6  Co.  29  a.  Cro.  EL  679.  Wv. 
7.  S.  C. 

5.  Without  a  presentation,  the  very  patron 
cannot  be  put  out  of  possession :  if  the  pre* 
sentation  be  in  time  of  war,  all  shall  be  avoid- 
ed.   Id.  ibid. 

6.  Plenarty  by  coUaUon  does  not  pat  tarn 
who  has  title  to  present  out  of  posaessum,  /^ 
it  will  put  him  who  has  title  to  collate  oat  or 
possession.    Id.  ibid.  -.  , 

7.  At  common  law,  before  the  sUL  «  W^- 
2.,if  one  had  presented  to  a  church  whicft  oe 
longed  to  another,  and  his  clerk  had  been  m- 
mitted  and  instituted,  the  rightfiil  patnm  wtf 
thereby  presently  put  out  of  poeaeeeioa,  ^^ 
the  usurper  had  gained  the  inheritance  ot  toe 
advowson  by  wrong,  and  the  lawful  V^^^,. 
lost  the  presentment  haemeefyr  ever,  ifiwow 
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any  regiid  to  infimcj,  ooverture,  or  nnj  lueh 
like  diiabifity  in  the  patron.  BoiweWt  case, 
6Co.49a.49b. 

8.  If  ooe  Jiad  usorped  on  the  king,  and  his 
presentee  hid  been  admitted,  instituted  and  in- 
ducted, the  king  might  have  had  a  quart  im- 
pedU,  and  thereby  removed  the  incumbent 
BofweltaeaaR,  6  Co.  49  b. 50  a. 

9.  If  a  biahop  collates  witliout  title  to  a 
cfaarch  presentatile,  and  his  clerk  is  inducted, 
yet  it  does  not  pat  the  rightful  patron  out  of 
posKsskn.    S.  C.  6  Ca  50  a. 

10.  At  oommon  law,  plenarty  put  him  who 
had  a  right  to  collate  to  his  writ  of  right.  Id. 
ibid. 

11.  If  tenant  fi>r  years,  or  guardian,  brings 
a  faore  impedit^  although  the  defendant  has  a 
writ  to  the  bisiiop  against  the  termor  or 
guardian,  and  his  presentee  be  admitted,  in- 
Btitoted  and  inducted,  yet  the  tenant  of  the 
freehoU  b  not  put  out  of  possession.  Bob- 
wdTscase^GCo.  50  b. 

(e)  Tl'len  the  presentation  is  void, 

1.  Where  the  king  presents  by  lapse,  with- 
eot  title,  and  yet  has  other  good  title,  the  pre- 
■entation  b  void.  J^ifton  v.  Sir  R,  Temple, 
^angh.  14. 

2.  A  grant  of  the  next  presentment,  made 
when  the  church  is  void,  is  also  void.  BroArfs- 
h  V.  Widbftam,  Bp.  of  Lineoln,  1  Leon.  167. 

3.  Presentment  by  one  who  has  the  third 
tern,  whose  incumbent  is  deprived,  and  after 
restored,  any  presentation  in  the  interim  is 
merely  void,  and  no  turn ;  otherwise,  if  de- 
prived ibr  inoontinency.  Windsor  v.  Abp.  of 
C^iUeriitry,  Cro.  El.  ®S7. 

7.  If  a  presentation  to  a  benefice  with  cure 
k  made  iir  money,  fee,  reward,  or  other  profit, 
tbe  piesentation  admission  and  induction  aro 
v^i  although  he  who  is  presented  knew  no- 
tbiogof  it  Hutchinson's  case,  12  Co.  101. 
{^  What  is  a  sufficient  cause  for  refusing  a 
clerk  who  is  presented, 
!•  SchUmaticus  inveteratus  is  too  general  to 
ba  alleged  as  the  cause  of  the  refusal  of  a 
derk.   I^eeat  Y,  Bp.  <tf  Exeter,  5  0>,  57  Si. 

2.  So  lion  esl  ultmevt  generally,  or 
[  *2S9  ]  *criminosus  generally,  is  not  suf- 
ficient   S.  C.  5  Ca  58  a. 

3.  "Hie  ordinary  may  examine  and  refuse, 
^  it  must  be  in  convenient  time.  Hele  v. 
^  of  Exeter,  2  Salk.  539. 

4.  And  where  he  refuses  quia  insuffieiens 
inliteratura,  he  must  show  in  what  particular; 
^  it  is  too  general.    S.  C.  2  Salk.  539,  540. 

5.  He  must  also  give  notice  of  his  refusal, 
if  it  be  mtia  ilUteratus  ;  aliter  if  quia  criminO' 
««.    Id.  ibid. 

6.  The  cause  of  reibsal  ought  to  be  alleged 
in  particular,  that  the  party  may  answer  it 
^eeoC  V.  Bp.  of  Exeter,  5  Co.  57  a. 

7.  The  ordinary  maj  refiise  the  derk  as 
QBiit  ftr  this  presentation,  though  he  had  al> 
Wed  him  fit  for  a  former  cure.  Hels  v.  Bp. 
«f£x«ler,2  Salk.  539,  540. 

8.  A  parson  is  obliged  by  law  to  give  an 


account  of  his  faith  in  Latin,  when  examined 
by  the  bishop.    HeU  v.  Bp.  of  Exeter,  4  Mod.  • 

9.  All  such  cases  as  are  sufficient  to  deprive 
an  incumbent  are  sufficient  to  refuse  a  pra- 
sentee.    Specot  v.  Bp,  of  Exeter,  5  Co.  57  a. 

(g)  Of  the  repeal  or  revocation  of  a  pre^ 
sentatian. 

1.  Before  induction,  the  king  may  repeal 
his  presentation.  Wright  v.  Bp.  of  "Norwich^ 
I  Leon.  15&    2  Leon.  164.   Hob.  220. 

2.  But  not  after.  Needlerr,  Bp.  of  Winches- 
ter,Hob.  f^. 

3.  The  king  cannot  revoke  his  presentment 
but  by  express  words,  and  reciting  the  first 
Harns  v.  Wing,  3  Leon.  243. 

4.  Thou|rh  ue  presentation  be  without  title, 
yet  if  institution  and  induction  foUow,  the 
party  has  such  a  possessory  right  as  he  shall 
not  lose  without  a  quars  impedit.    Reg.  v.- 
Corp.  of  Buekinghamr  10  Mod.  174 

5.  OiherwisCr  in  case  of  a  simoniacal  pre- 
sentation, where  all  is  made  void  by  statute, 
in  the  same  manner  as  if  the  incumbent  was 
naturally  dead.  S.  C.  10  Mod.  176, 1?7.  See 
also  ITiiomby  v.  Fteetwood,  10  Mod.  407. 

6.  A  patron  eannot  change,  but  he  may 
multiply  his  presentation ;  the  king  may 
change.    ComwaUis  v.  Hood,  Carter,  37. 

(h)  EJfedof presentation. 

1.  If  a  layman  is  presented,  he  is  parson 
de facto.  Chapman-v.  Gresham,  1  Lutw.  140. 
Dy.  292  b. 

2.  A  presentation  to  a  church  is  always  to 
be  intended  of  the  parsonage*  Turner  v.  PaL 
mer,  Cro.  Car.  74. 

3.  A  presentation  may  destroy  an  impro- 
priation, but  not  a  donative.  Jjadd  v.  Wid- 
dotot.  Holt,  259.    2  Salk.  541.  S.  C. 

4  Presentation  is  in  nature  of  a  re-entry^ 
and  usurpation  shall  work  a  remitter  to  one 
that  has  a  former  right  Comwallis  r.  Hood^ 
Carter,  sa 

5.  Presentation  creates  a  fee  in  the  advow- 
son,  and  is  generally  a  neoessary  proof  to  be 
alleged  of  it  Rex  v..  Bp.  of  Landaff,  2  Stra.^ 
1011. 

6.  The  king's  presentation  of  his  chaplain 
amounts  to  a  dispensation.  Brown  v.  mugg^ 
Holt,  137.  1  Salk.  16L  S.  C, 

7.  The  king^s  prerogative  to  present  on 
promotion  of  the  incumbent  to  a  bishoprick  is 
not  satisfied  by  dispensation  to  one  so  pro- 
moted to  hold  in  commendam.*  Rex  v.  Bp.  of 
London,  Holt,  585, 586. 

XVI.  Of  institution  and  induction.- 

1.  The  church  is  full  by  induction.  Hut- 
ton's  case,  Hob..  15. 

2.  Institution  without  any  induction  is  a 
plenarty  against  a  common  person.  JIfergan 
and  Oiover'scsM,  3  Salk.  195.  2  WUs.  174 

3.  Institution  and  induction  of  a  mere  lay* 
man  is  not  a  nullity.  Coit  v.  Bp.  of  Coventry, 
Hob.  149. 

4  Institution  for  eighteen  months,  without 
induction,  will  make  a  sufficient  pltnaxty 
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against  the  king  to  prevent  a  lapse.    S.  C. 
Hob.  154. 

5.  Institution  or  collation  by  the  bishop  is 
void,  where  there  is  an  inhibition  by  the  arch- 
bishop.   Lunne  v.  Dodton,  3  Salk.  201. 

6.  Admission  and  institution  are  not  reqni- 
site  in  case  of  a  donative.  FairchUd  v.  Oayret 
Cro.  Jac.  63L 

7.  Upon  a  direct  patronage  in  the  king, 
there  can  be  no  plenarty  against  him  without 
induction.    CoU  v.  Bp,  of  Cotentry^  Hob.  154. 

8.  By  induction  into  the  rectory, 
[  *290  ]  *the  parson  b  seised  of  all  the  pos- 
sessions belonging  to  his  rectory. 
Holden  v.  Smallbrooke,  Vaugh.  198. 

9.  But  if  he  be  instituted  only,  he  cannot 
have  an  action  for  great  tithes  before  induc- 
tion.   Anon,  11  Mod.  46. 

10.  If  the  bishop  will  not  institute,  the  six 
months  allowed  to  the  patron  to  present  shall 
be  accounted  from  the  death  of  the  incumbent. 
HeU  V.  Exeter  (Bp.),  4  Mod.  14a 

11.  The  bishop  or  archbishop  may  mnt  a 
warrant  for  induction  out  of  their  diooese. 
Aftfon*t  case,  Hob.  15. 

12.  Induction  by  a  mandate  from  the  arch- 
deacon to  one  who  does  not  live  in  his  arch- 
deaconry, is  good.  Dean^s  case,  Noy,  134.  3 
Salk.  195. 

13.  Induction  is  a  temporal  act,  and  triable 
in  the  temporal  courts.  Mutton's  caWf  Hob.  15. 

14.  Institution  cannot  be  questioned  in  the 
spiritual  oourt  aflcr  induction.    S.  C.  Hob.  15. 

15.  An  institution  or  induction  cannot  be 
on  condition.  CromweVa  case,  2  Ck>.  69  h. 

16.  Institution  and  induction  is  a  good  title 
ontil  a  better  appears.  lytfton  v.  Sir  R*  Tern" 
ple^  Vaugh.  7, 8. 

CHURCHWARDEN. 

L  RnPSCTIlfO  TBI  OFPICB  OF  CHURCH- 
WAKOEN;  and  how  ANDWBENCRUaCH- 
WAKDENS  AAK  TO  BK  ELBCTXD  AND 
SWORN  IN,  p.  290. 

II.  Of  thk   powbr   and   AUTHommr  of 

CHURCHWAROENS,  291. 

III.  Of  ivn  ouTT  of  churchwardens  as  to 

TOBIR  ACCOUNTS,  p.  291. 
rV.  PrOCEEDINOS  at  law  BT  CHURCHWARD- 
ENS, p.  292. 

V.  PrOCBEDXNGS  AT  LAW  AGAINST  THEH,  p.  292. 

VI.   Proceedings  against  them   in   the 
■riRiTUAL  court,  p.  292. 


I.  Respecting  the  OFncB  of  churchwarden, 

AND  HOW  and  WHEN  CHURCHWARDENS  ARE  TO 
BE  EMKTTED  AND  SWORN  IN. 

1.  Churchwardens  are  a  corporation  by 
law.  Rex  v.  Rice^  Comb.  417. 

2.  They  are  a  corporation  in  all  personal 
things  oonceming  the  churdi.  BtsAopp*s  case, 
3Ra71.  8  £.4.  6. 

3.  The  parson  and  churchwardens  are  a 
corporation  in  London.  FUh  ▼.  Bellamy^  Cro. 
Jac.  523. 

4  Churchwardens  are  not  a  corporation 
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without  the  parson.    Com  t. 

396. 

5.  Of  common  rig^ht,  the  electing  church, 
wardens  is  in  the  parson  and  panshioDen. 
Hubbard  v.  Penriee,  2  Stra.  1246. 

6.  And  each  parish  ought  to  choose  its  own 
churchwardens.  Dawson  v.  Fowle^  Hard.  379. 

7.  But  there  may  be  a  good  custom  to  the 
contrary.   StiUingnam  v.  Scott,  Hard.  379. 

8.  Churchwardens  are  to  be  chosen  yearlj 
in  Easter  week,  by  the  joint  consent  of  the 
minister  and  parishioners  ;  but  if  they  cansot 
agree,  the  minister  shall  choose  one,  and  the 
parishioners  another.  89th  Canon.  1603. 

9.  By  special  custom,  parishioners  may 
choose  churchwardens,  notwithstanding  the 
canons  of  king  James  in  the  year  1603. 
Wamer*a  case,  1  Cro.  Jac  532.  Evtlin^a  case, 
Cra  Car.  552.  S.  P.  W.  Jo.  439.  S.  C.  Gibs. 
242. 

10.  Where  the  custom  in  choosing  church- 
wardens cannot  take  place,  they  must  retort 
to  the  canon.  Gotten  y.  Barwieit  1  SCn. 
145. 

11.  The  curate  may  act  for  the  panoo  in 
nominating  a  churchwarden.  Hubbard  T,PeM- 
rice,  2  Stra.  1246.  2  Vent  41. 

12.  A  churchwarden  is  a  temporal  officer, 
and  a  mandamus  will  lie  to  the  arcbdeaooo  tp 
swear  him.  Rex  v.  Rice,  5  Mod.  325. 

13.  But  the  K.  B.  will  not  grant  a  maods^ 
mus  to  hold  a  vestry  for  choosing  church- 
wardens, iinon.  1  Stra.  686. 

14.  The  archdeacon  cannot  refuse  to  awear 
a  churchwarden  elected  by  the  parish,  beeaoN 
he  is  unfit  Rex  v.  Riee^  I  Ld.  Kaym.  138.  3 
Salk.  90.  S.  C. 

•15.  Swearing  in  a  churchwarden  [  *^^  J 
is  a  ministerial  act    Rex  y,Simp- 
son,  Stra.  609. 

16.  If  one  be  elected  churchwarden,  and  the 
official  of  the  bishop  refuse  to  admmister  the 
oath  to  him,  he  can  have  a  s^ial  writ  to  the 
official  to  command  him  to  give  him  hi*  o*'"' 
Biekopfe  case,  2  Ro.  106, 107.  .  . 

17.  A  person  elected  churchwarden  nuffin 
formerly,  bo  excommunicated  for  refysa^S  ^ 
be  sworn  in.  WaterJuUL  v.  Bp.  of  ChichitUr, 
2  Mod.  lia  .       . 

18.  A  mandamus  ties  to  the  jpi"*^    g 
to  swear  in  churchwardens.    Rex  v.  Oretft 
Mod.  89. 

19.  A  churchwarden  chosen  by  custom  ojd- 
not  be  refused;  for,  being  appointed  byw 
parish,  it  is  answerable  for  him.  R*^  ^'  *^* 
gan  Rees,  12  Mod.  116.  ,   . 

20.  "Not  chosen"  is  a  good  return  toa 
mandamus  to  swear  in  churchwardens.  **** 
V.  Tuntty,  7  Mod.  83.  ^     ^„ 

21.  It  cannot  be  returned,  that  they  we^. 
not  duly  elected;  but  if  there  is  "»^^, 
doubt,  a  special  return  must  be  made.  J^'  ' 
Guy,  6  Mod.  89.  ^- 

22.  A  return  to  a  mandamus  for  «^«*^ 
in  a  churchwarden  being  insufficient,  ape^* 
emptory  mandamufl  was  granted.    Inrg'* 
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Rj^m.  138.8.  C. 

23.  Churchwardens  within  the  43  EHz. 
ought  to  be  ibr  a  parish  and  not  fpr  a  less 
place.    B^  tf  RoekeMUr  v.  Young,  PaUn.  532. 

24.  Dioenters  cannot  excuse  themselTes 
from  exeentin^  offices  on  account  of  not  hav- 
ing  taken  the  sacrament  Rex  v.  Lorwood,  12 
Mod  67.  See  also  Bum  J.  tit  Churchwar- 
dens, sect  1. 

25.  If  the  parish  neglect,  yet  the  ordinary 
cannot  appoint  churchwardens.  Stutter  v. 
Prewttm,  1  Stra.  52. 

IL  Or  THE  powKa  and  AUTHoarrT  or  cHiTacH- 

WARDENS. 

1.  One  cbarchwarden  cannot  release  or  give 
away  the  goods  of  the  church.  Starkey  v. 
£ert4m,  Cro.  Jac  234 

2.  Churchwardens  are  a  corporation  for  the 
benefit  of  the  parish;  and  if  one  of  them  release 
a  debt  due  to  the  parish,  it  will  not  bar  the 
suit  of  his  companion.  Id.  ibid.  Motam  v. 
Uotav,  1R0.426.S.C. 

3.  A  churchwarden  may  take  the  hat  off 
the  head  of  one  who  sits  covered  during  divine 
serviee.  Hall  v.  Planner,  1  Lev.  196.  1  Sid. 
301.    1  Sannd.  13.    2  Keb.  124.  S.  C. 

4.  The  churchwarden  may  refuse  an  alder- 
man permission  to  hold  a  ward-mote  in  the 
church.    Rex  v.  Rogers,  7  Mod.  29. 

5.  They  cannot  make  a  rate  for  repairs,  but 
<H>ly  the  parishioners.  Pente  v.  Prouse,  1  Ld. 
B^m.S9. 

D.  Churchwardens  cannot,  without  the  as- 
sent of  the  parishioners,  assess  a  tax  for  the 
repair  of  the  church.  Rogers  v.  Davenant,  1 
Mod.  194. 

7.  Bat  though  they  cannot  make  a  rate 
witfaoat  smnmoning  the  parishioners,  yet  if 
lite  parishioners  will  not  attend  when  sum^ 
QMned,  the  churchwardens  may  make  it  with- 
<«t  them.  Anon.  1  Mod.  79.  1  Vent  367. 
&P. 

m.  Op  THS    DUTY  OF  CHURCHWAEDKMS  AS  TO 
THEIR  ACCOUNTS,  &^ 

1<  Churchwardens  must  summon  the  pa. 
'uhioners  to  a  vestry;  and  this  need  not  be 
from  house  to  house,  but  a  general  public  sum- 
mooi  at  the  church  is  si^cient  Rogers  v. 
Davewmt^  1  Mod  194.237. 

2.  Churchwardens  may  be  guilty  of  a  libel 
fy  ■ommoning  the  parish  to  correct  pretended 
ahoaes  in  the  trustees  of  a  workhouse.  Rex  v. 
Gt^en,  7  Mod.  197. 

3.  They  shall  be  allowed  the  expenses  they 
ve  pot  to  in  collecting  parish  money  out  of 
vlttt  they  receive,  and  the  surplus,  m  case 
^eir  expenses  out^balance,  &c.  Bishop  v. 
^Sle,  10  Mod.  23. 

4.  For  they  are  not  to  be  considered  as  bare 
ivceivers,  but  as  bailiffs.    S.  C.  10  Mod.  23. 

5.  If  a  tax  be  raided  fbr  the  repair  of  the 
church,  and  any  part  be  laid  out  on  the  chan- 
cel, the  churchwardens  shall  not  be  allowed  it 
m  their  acooonta.  Rogers  j.  DavenanL  1 
Mod.237. 


6.  The  spiritiial  ooort  cannot  make  a  rate 
to  reimburse  churchwardens  fbr  monies  they 
have  expended.  Dawson  v.  WUkingon^  Andr. 
IL    B.R.H.381. 

*1V.  PaoCXEDINGS  AT  LAW  BTCHDRCB-   [  *292  ] 
WARDENS. 

1.  Churchwardens  can  have  an  action  at 
common  law  for  taking  away  a  church  bible, 
organ,  &C.,  but  not  in  the  spiritual  court. 
Bueksale  v. ,  1  Ro*  67. 

2.  The  churchwardens  for  the  time  being 
ma^  bring  trover  for  goods  taken  cither  in 
their  own  time,  or  that  of  their  predecessora. 
2Saund.  Rep.  47. c. 

3.  A  declaration  in  the  former  case  may 
conclude  either  ad  damnum  ipsoiumj  or  paro- 
chianorum  ;  in  the  latter,  it  must  bo  ad  dam* 
num  parochianorum.    Id.  ibid. 

4.  They  may  also  maintain  trespass  for 
goods  taken  in  the  time  of  their  predecessors; 
and  the  declaration  must  conclude  ad  damnum 
parochianorum,  Hadman  v.  Ringtoood,  Cro. 
El.  145. 179.  1  Leon.  177.  S.  C.  4Vin.Abr. 
525.    12  H.  7.  28  a. 

5.  Churchwardens  cannot  commence  a  suit 
afler  their  year  is  expired.  Deni  v.  Prudence^ 
2  Stra.  852.  2  Saund.  47  c. 

6.  But  if  commenced  within  the  year,  they 
may  proceed  in  it  after.  DenJt  v.  Pruderies,  3 
Stra.  852. 

7.  A  churchwarden  may  bring  an  action  on 
the  case  for  defacing  a  monument  in  the 
church.    Bishop  v.  inimer,  Godb.  279. 

8.  An  action  on  the  case  lies  for  maliciously 
citinfif  a  churchwarden  to  account  in  the  spi- 
ritual court  (knowing  that  he  has  accounted 
before)  though  nothing  ensue  but  excommu- 
nication ;  and  the  declaration  need  not  state 
the  particulars  of  the  cause.  Gray  v.  Dight^ 
2  Show.  144. 

v.  Proceedings  at  i.4w  against  tbxm. 

1.  A  mandamus  will  not  lie  to  the  old 
churchwardens  to  deliver  the  parish  books  to 
their  successors.    Hex  v.  Street,  8  Mod.  98. 

2.  In  a  suit  between  an  impropriates  and 
the  parish,  the  court  will  not  make  an  order 
on  the  churchwardens  to  compel  them  to  pro- 
duce their  books  to  the  plaintiff  that  he  may 
take  copies.    Cox  v.  Copping,  5  Mo.  396. 

3.  An  information  will  not  lie  against  a 
churchwarden  for  not  collecting  brief  money. 
Ford's  case,  7  Mod.  320. 

4.  The  accounts  of  money  laid  out  by 
churchwardens  for  the  repair  of  the  church, 
Slc  shall  be  allowed  in  the  spiritual  court ;  but 
if  theire  is  any  thing  that  depends  on  the  agree- 
ment of  the  parishioners,  the  succeeding 
churchwarden  may  have  account  against 
them.  8  £.  4.  6  b.  Styrrop  v.  Stoakes,  12 
Mod.  9. 

5.  In  an  action  against  churchwardens,  the 
property  must  be  laid  to  belong  to  the  parish- 
ioners. Taylor  v.  Pamer,  1  Mod.  65.  1  Vent 
8a  6.  C.    See  also  anU,  p.  20.  div.  (c).  pL  4. 

6.  In  an  action  against  ex-churchwardens 
by  their  sscceswrs  to  account  for  a  b^  they 
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may  plead  thit  it  is  Bi  the  ftnndor*!.  Tbylor't 
cue,  1  Mod.  65. 

7.  If  an  action  be  brooj^ht  against  them  ibr 
falselj  and  malicioaalj  presenting  a  man  in 
the  spiritual  ooart,  and  they  ^t  a  verdict  in 
their  favour,  they  are  not  entitled  to  double 
«osts  under  the  stat  1  Jac  KerehevaU  t. 
Smith,  W.  Jo.  305. 

VI.  PaOCKEDXNOS  AGAINST  TBKM  IN  THK  SFI- 
aiTUAL  oouaT. 

1.  Parish  officers  of  a  donative  are  subject 
to  the  spiritual  court  Castle  v.  Richardion, 
2  Stra.  715. 

2.  The  ecclesiastical  judge  ex  qfficio  can 
compel  him  to  account  before  him.  BUhopp^e 
case,  2  Ro.  71. 

3.  Where  churchwardens  have  accounted, 
they  cannot  be  cited  again.  Wainvoright  v. 
Baphaw,  2  Stra.  974. 

4.  And  the  spiritual  court  has  no  jurisdic- 
tion.   aC.7Mod.20a    2  Barnard.  421. 

5.  For  such  things  as  a  churchwarden  does 
ratione  qfieii,  no  action  will  lie  by  his  succes- 
sor against  him  in  the  spiritual  court  The 
churdiwarden  is  not  an  officer,  but  a  minister 
to  the  spiritual  court  Bishop  v.  Turner,  Godb. 
279.    See  also  £wAop*s  case,  2  Ro.  73. 

CINQUE  PORTS. 

I.  The  cinque  ports  are  royal  franchises. 
Cotton  V.  Johneon,  Garth.  109.  1  Salk.  183. 
&C. 

2.  Their  franchises  are  claimed 

[  *393  ]  partly  *by  proscription,  and  partly 

by  act  of  parliament  and  charter,  and 

have  been  time  out  of  mind.    4  Inst  222, 223. 

2  Bac.  Abr.  535.    Cro.Car.253. 

3.  But  it  is  only  their  jurisdiction  in  civil 
cases  which  is  time  out  of  mind :  for  what 
they  do  as  justices  of  the  peace  began  within 
time  of  memory :  for  they  hold  plea  in  crimi- 
nal cases  as  justices  of  the  peace  by  virtue  of 
their  commissions,  and  not  by  their  ancient 
charters  or  prescription.  7]fndaP9  case,  Cro. 
Car.  253, 254. 

4.  The  cinque  ports  were  originally  but  five 
in  number,  and  from  thence  were  oilled  the 
einqut  ports ;  viz.  Dover,  Sandwich,  Romney, 
Hastings,  and  Hythe ;  and  were  considered 
the  five  most  important  havens  in  the  king- 
dom  ;  and  though  afterwards,  in  the  1st  of 
John,  Winchelsca  and  Rye  were  added,  the 
former  appellation  was  continued  ;  the  last 
two  being  considered  as  members  added  to  the 
cinque  ports  franchise.  Rex  v.  Corporation  of 
WineheUea,  2  Lev.  86. 2  Inst  556.  4  Inst.  222. 

3  Bla.  Com.  79. 

5.  And  the  king  has  power  hj  patent  to 
make  any  town  a  member  of  the  cmque  ports. 
Hayes  v.  Harding,  Hard.  56. 

6.  The  cinque  ports  can  hold  plea  by  plaint 
{as  of  trespass)  without  an  originial  wnt  HaU 
T.  Nortoood,  1  Sid.  166. 

7.  An  appeal  of  murder  lies  there.  Criap  v. 
Fm«2,Cro.  Elis.  910,  911.  Yelv.  IS.  S.  C 


&  The  cinque  ports  have  a  eouxtof  chaneei/ 
by  act  of  parliamfipt.  Martin  r.  Mbrshal,  Hob. 

9.  They  may  adjudge  partition  go  32  H.  & 
in  dower  of  a  moiety.  Anon,  1  Keb.  583.  pL 
43. 

10.  An  order  made  by  them  to  impose  leries 
upon  the  estates  of  tenants  within  the  cinque 
ports  is  bad.  Rex  v.  Corporation  of  Winehd. 
sea,  2  Lev.  66. 

11.  Notwithstanding  the  grant  of  jurisdic- 
tion to  the  cinque  porta  by  the  crown,  it  don 
not  bind  the  king  when  he  is  a  party,  so  ai  to 
prevent  suits  or  prosecations  for  things  which 
happen  within  the  cinque  ports  being  broo^ 
m  the  king's  courts.  Jenk.  190. 22  H.  7.  Keilw. 
8a    3Dy.376. 

12.  And  although^  in  matters  which  ooDceni 

the  realty,  it  is  a  good  plea  to  say  it  is  withia 
the  cinque  ports,  it  is  no  pJea.  Crisp  v.  Verrslt 
Cro.  EL  910. 

13.  In  ejectment  for  lands  in  Aylesham,  if 
the  defendant  plead  that  Aylesham,  (where 
the  land  lies,)  is  within  the  cinque  ports,  a  re> 
plication  that  Aylesham  is  in  the  cooDt7  o{ 
Sussex,  absque  hoe,  that  it  is  within  the  drnpie 
ports,  is  good.  Austen  v.  Boyden,  Cro.  Jac 
693. 

14.  An  action  on  the  statute  of  nsoiy  doef 
not  lie  in  the  court  of  Ely.  CfardenerT^Mtn- 
field,  1  Keb.  554.  pi.  67. 

15.  All  prerogative  writs,  as  habeas  esrfst, 
mandamus,  &c.  run  to  the  cinque  ports- 
Bourn's  case,  Cro.  Jac.  543. 

16.  A  certiorari  may  bejranted  them  to 
certify  a  record.  Heeks r.  lyrreU,  3  Uca-^ 
1  Freem.  99. 

17.  A  eertioran  ftom  the  Kind's  Bench  to 
remove  an  indictment  of  felony  from  one  of 
the  cinque  ports,  must  be  directed  to  the  ^^^ 
and  jurat,  and  not  to  the  lord  wardeo.  *i^ 
daVs  case,  Cro.  Car.  291. 

18.  A  habeas  corpus  cum  causa  lies  to  the 
courts  of  the  cinque  ports,  if  the  judges  there 
are  quasi  parties  to  the  suit  Anon.  2  Show. 
14a    Aiders.  Puisy,  1  Freem.  12. 

19.  Prohibition  lies  to  the  chancery  ^^ 
cinque  ports.    Curling  v.  Long,  Comb.  261. 

20.  Error  does  not  lie  in  B.  R.  or  C  R  ««« 
the  cinque  ports;  but  a  false  jud^ent  then 
is  reversible  by  the  lord  warden  m  the  coon 
of  Shepway.    Anon,  3  Dyer,  376.  a. 

21.  A  return  to  a  certiorari  quod  ^^^ 
mini  regis  non  currii,  is  bad.  R^  '•  ^^^ 
ration  of  Winchelsea,  2  Lev.  86.  . 

22.  The  privileges,  Ubertics,  and  ^^^^ 
of  the  cinque  ports  are  liable  to  be  aeiij^  " 
forfeited.    Where  a  cerOoraH  was  dclw«^ 
to  the  mayor  and  jurats  of  Hythe  to  itt^ 
an  indictment,  and  they,  conceiving  they  we 
not  bound  to  attend  to  it,  refused  to  ffl***^J 

return,  and  imprisoned  the  '"^'■^"f^Viho 
one  of  the  jurats  spoke  contemptuously  o^^ 
writ,  saying,  it  was  no  time  for  g'^^^.P:  ^^ 
(alluding  to  the  green  wax  with  whwf^ 
writ  was  sealed,)  an  attachment  was  r"" 
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mfuiut  thenif  and  an  information 
[  »294  ]  oidaed*  to  be  exhibited  by  the  at- 

tomey-ffeneraL  TyndaVa  case,  Cra 
Car.  252. 

CLERGY. 
L  Wmv  ▲  ntiaoNKE  is  kmtiturd  to  claim 

1HS  aKMEFTT  OF  CLERGY,  AND  HOW  IT  IS 
TO  BK  AXJLOWED,  p.  294. 

II.  WiiBf  MOT,  p.  295. 
UL  Effect  or  clxmoj  bkino  allowzd,  p.  295. 


L  WhEI*  a  FROatiEM.  IS  ENTITLED  TO  CLAIM  THE 
BENEFIT  OF  GLEEOT,  AND  HOW  ITIS  TO  BE 
ALLOWXDl 

1.  By  Stat.  4  Sc  5  Phil.  d&  M.  an  accessory 
before  murder  Mhall  have  clergy.  GreviVa 
case,  1  And.  195. 

2.  Clergy  mi^ht  anciently  have  been  prayed 
befixe  eonviction,  but  not  now.  Searle  v.  WU- 
^MiM,  Hob.  289. 

3.  By25£dw.  3.  c5.it  is  enacted,  that  all 
derka  shall  have  their  clergy  preaenUy^  by 
which  is  to  be  understood  the.  same  sessions 
or  assize.    Armstrong  t.  Vble,  12  Mod.  110. 

4  Qerey  may  be  allowed  to  a  prisoner  af- 
ter pfea  aajndged  against  him.  Anon,  J.  Kely. 

5.  The  ooort  is  jadge  of  the  reading,  not- 
withstanding the  informaticHiof  the  or£nary, 
uid  may  give  iodgment  against  such.  Sene 
▼.  WUZwms,  Hob.  290.    J.  Kely.  28.  51.  S.  P. 

6.  The  ordinary  was  fined  for  saying  the 
prisoner  read  wh«a  he  could  not  Anon,  J. 
Kely.  51. 

7.  Though  a  non  legit  ut  cUrieua  be  record- 
ed of  a  convict,  yet  if  after  respite  he  be 
brooght  up  again,  and  do  then  read,  he  shall 
have  his  dergy ;  but  the  gaoler  shall  be  pun- 
Mbed  Ibr  sufiSring  him  to  l^  instructed.  Anon. 
2I)jr.205.pLa 

B.  One  indicted  of  robbery  in  via  regia  pe- 
^eatri  shall  have  his  clergy,  because  it  is  not 
in  0^  vis.    Anon,  Mo,  5,  pL  16. 

9.  Clergy  was  anciently  allowed  to  those  in 
wders  only.    Searle  v.  Williama,  Hob.  288. 

10.  Clergy  is  to  be  allowed  upon  a  conviction 
ofmanilBnghter  upon  an  indictment,  notwith- 
f^&oding  the  bringing  an  appeal  after,  and  it 
i*  a  gtnd  bar  to  the  appeal.  Armairong  v. 
2mI(,  HolL  63, 64 

,  11«  Clergy  may  be  allowed,  though  the  or- 
<liQvy  be  absent    Searle  v.  WiUiama,  Hob. 

ao. 

12.  Que  stands  mute  upon  a  felony  in  which 
^fgy  is  grantable ;  if  he  be  found  guilty,  he 
*M[  have  his  clergy.  Winter'a  case.  Mo.  550. 

11  An  accessory  in  horse-stealbg  is  ad. 
nutUUe  to  his  clergy.    Anon,  I  Dy.  99.  pi.  59. 

I4  In  ancient  times,  none  could  claim  the 
^pefit  of  clergy  but  such  as  could  read ;  but 
^  distinction  was  afterwards  abolished  by 
^  6  An.  c  6. ;  and  the  propriety  of  allowing 
^^fffj  was  &om  thence  determined  not  by  the 
^^ilides  of  the  offender,  but  by  the  degree  cff 
Xfak,  Fost306,a96.  Ch. Grim. Law, 669. 
Vol.  I.  28 


15.  The  statutes  2SCar.  2.  c  5.  s.  3.,  10& 
11  W.  3.  c  23.  s.  1.,  1  G.  4  c.  117.,  and  24  6. 
2.  c  25.,  which  take  away  the  benefit  of  clergy 
from  persons  convicted  of  stealing  cloth  from 
the  rack,  stealing  or  embezzling  his  majesty's 
ammunition  and  stores,  burglary,  house-break- 
ing, robbery  in  shops,  warehouses,  coach- 
houses, or  stables,  horse-stealing,  and  of  rob- 
bery  to  the  amount  of  40s.  on  wluirfi  or  quays, 
are  now  respectively  repealed ;  and  offenders 
(on  conviction)  are  to  be  transported  for  life 
or  for  seven  years,  or  to  be  imprisoned  only 
or  to  be  imprisoned  with  hard  labour,  fiur  not 
exceeding  seven  years.    4  6. 4  c  53. 

16.  The  St  9  6. 1.  c.  22.  s.  1.,  which  takes 
benefit  of  clergy  from  persons  convicted  of 
going  armed  with  blackened  faces,  and  deer- 
stealmg,  or  aiding  thereat,  are  also  repealed ; 
and  such  offenders  are  to  be  transported  for  se- 
ven years,  or  imprisoned  only,  or  imprisoned 
with  hard  labour,  for  not  exceeding  three  years; 
but  the  persons  injured  are  stiU  to  have  their 
remedy  for  the  damage  against  the  hundred. 
4  G.  4  c.  54  s.  4 

17.  The  benefit  of  clergy  has  been  lately 
farther  extended  to  persons  convicted  of  killing 
or  maiming  cattle,  or  destrovinff  trees,  dtc.  or 
aiding  thereat,  and  such  offenders  are  to  be 
transported  for  not  less  than  seven  years,  or  to 
be  imprisoned*  only,  or  imprisoned 

with  bard  labour,  not  exceeding  se-  [  *205  ] 
ven  years.    4  G.  4.  c.  54.  s.  2. 

lb.  Also  to  persons  convicted  of  sending 
threatening  letters,  and  their  accessories; 
such  offenders  are  to  be  transported  £ot  life, 
or  for  not  less  than  seven  jears,  or  imprison* 
ed  only,  or  imprisoned  with  hard  labour,  for 
not  more  than  seven  years.  4  G.  4  c  54  s. 
23. 

19.  Also,  to  persons  convicted  of  assaulting 
with  intent  to  commit  robber;^,  or  threatening 
to  accuse  others  of  crimes  with  intent  to  ex- 
tort money,  or  security  for  money,  &c.  and 
such  offenders  are  to  be  transported  for  Ufe, 
or  for  not  less  than  seven  rears,  or  to  be  im- 
prisoned and  kept  to  hard  labour  for  not  more 
than  seven  years.  4  G.  4.  c.  54  s.  5.  See  also 
ante,  tit  Cheat,  p.  278, 279. 

II.  When  not. 

1.  For  breaking  into  a  house  in  the  night  to 
commit  robbery,  clergy  was  not  taken  away 
by  the  23  H.  8,  unless  any  being  in  the  house 
was  put  in  terror;  still  it  was  burglary; 
and  now  (by  the  stat  18  Eliz.)  clergy  is  taken 
away  from  all  burglary,  ^non.  Mo.  660.  pi. 
903. 

2.  Upon  an  Indictment  for  felony,  if  it  ap- 
pear to  be  robbery  or  burglary,  clergy  cannot 
be  had.    Anon,  1  And.  114  pL  158. 

3.  When  a  statute  ousts  clergy,  it  is  only 
so  far  ousted,  and  only  in  such  cases,  and  to 
such  persons,  as  are  expressly  comprised 
within  the  statute;  for  infavorem  int«,  or  prtoi' 
legii  clericaliat  such  statutes  are  construed  li- 
terally and  strictly.  Rex  v.  WhiatUr^  11  Mod. 
28.    llCa37. 
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4.  Clergy  is  not  allowed  in  piracy.  Anon, 
Ma  756.  pL  1044. 

5.  By  the  4  Hen.  7.  c.  13,  a  perton  (not 
in  orders)  who  had  once  been  admitted  to 
clergy,  could  not  claim  it  a  second  time;  but 
to  oust  him  of  it,  the  first  conviction  oufht  to 
appear  of  record.  Fiemming^s  case,  ILeon. 
395. 

III.  EmCT  OF  CLERGY  BEIVIO  ALLOWED. 

1.  Where  clergy  is  allowed  and  had,  it  is  a 
dear  purgation  and  discharge.  Anon.  J.  Kely. 
3a  41.  93.    Godb.288. 

3.  If  on  couTiction  of  felony  clergy  is  al- 
lowed, a  copyhold  is  not  fbrwited.  Javyy, 
Paufley,  3  Keb.  451.  pL  33.  Godb.  367.  pi. 
370. 

3.  Before  33  Hen.  8,  clergy  was  allowed  in 
all  cases  except  treason ;  and  if  a  roan  had 
clergy,  it  was  an  absolute  discharge  of  all 
offences  before.  Armttrong  y.  LbU,  13  Mod. 
110.  * 

4  Before  18  Eliz.  if  a  man  was  guilty  of 
two  felonies,  and  was  indicted  of  one,  and 
had  his  clergy  before  he  was  arraigned  for 
the  other,  the  other  was  discharged.  Arm- 
9tnmg  y.  Vhle,  13  Mod.  110. 

5.  If  the  principal  prays  his  clergy,  and  has 
allowance  thereof,  the  accessory  is  to  be  dis- 
charged without  being  put  to  the  book.  Ste- 
vens*«  case,  Cra  Car.  566, 567. 

6.  A  clerk  should  not  be  burnt  in  the  hand; 
and  if  he  shows  his  ordination,  he  need  not 
have  the  book,  for  it  is  presumed  he  can  read. 
WUnwt  V.  Tyler,  13  Mod.  452. 

7.  The  3  H.  7.  c.  1,  provides  that  auttefmU 
conrtct  shall  be  no  bar  in  appeal,  unless 
clergy  is  had.  Armotrong  v.  Vhle,  13  Mod. 
110. 

8.  By  the  4  6.  1.  c.  11,  offenders  who  are 
allowed  their  clei^  may  (instead  of  being 
whipped  or  burnt  in  the  hand)  be  transported 
for  seven  years ;  by  the  19  G.  3.  c.  74.  s.  3,  in- 
stead of  the  burning  in  the  hand,  a  fine  may 
be  imposed;  or  (excepting  in  the  case  of 
manslaughter)  the  prisoner  may  be  ordered  to 
be  whipped ;  and  by  the  6  G.  4.  c.  35.  s.  3,  it  is 
enactea,  that  where  tfny  offbnder  has  been 
convicted  of  folony  within  the  benefit  of  cler- 
gy, and  has  suffered  the  punishment  awarded 
to  him  for  the  offence,  it  is  to  be  considered  as 
having  the  same  effect  as  if  he  had  been  burnt 
in  the  hand,  according  to  the  provisions  of 
any  of  the  acts  of  parhament  directing  such 
burning  to  be  inflicted. 

9.  Notwithstanding  a  prisoner  has  been  al- 
lowed the  benefit  of  clergy,  he  is  not  on  that 
account  dispunishable  for  any  other  offence 
he  may  have  committed  before  that  on  the 
trial  for  which  he  was  allowed  his  clergy,  or 
before  the  time  of  such  clergy  being  actually 
allowed.    6  6.  4.  c  35.  s.  4. 

[  n96  ]         •CLERGYMAN. 

1.  A  clergyman  is  exempted  from 
serving  the  office  of  overseer  of  the  poor. 
Anon.  6  Mod.  140. 


3.  But  they  are  liable  to  the  hi|rh«-ay  and 
poor  rates,  and  generally  to  aB  paUio  charges 
imposed  by  act  of  parliament,  vnleas  they 
are  specially  excepted.  43  El.  c  2.  136. 
3.  c.  78.  ss.  34, 35.  45,  46.  1  Hawk,  c  76.  l 
15. 

3.  A  clerg3rman  cannot  be  taken  in  en- 
cution  on  a  statute-merchant  2  Sftund.  70.  L 

4.  He  cannot  be  arrested  on  a  Sundav: 
nor  ought  he  to  be  arrested  in  an^  church  or 
church-yard,  whilst  attending  diyine  senrioe ; 
but  though  the  offender  is  liAle  to  be  poniib- 
ed Ar  so  arresting  him,  yet  the  arrest  is  food 
inlaw.  St  50  Ed.  3.  c.  5.  1  R.  2.  c  15.  Wat. 
son,  c.  34.  p.  344. 

5.  Formerly,  clergymen  in  holy  orders 
might  have  claimed  the  benefit  of  clergy  i 
second  or  third  time,  or  oflener;  and  were 
entitled  to  other  privileges  and  imnaunities  in 
criminal  matters  by  virtue  of  their  clerical 
fimctions ;  but  by  a  late  act,  clerks  in  holy 
orders  convicted  of  folony  are  placed  in  tbe 
same  situation  as  any  otner  persons  not  in 
orders.  6  G.  4.  c.  35.  a  3.  3  Hale,  374, 375. 
389. 

CLERK  OF  THE  PEACE. 

1.  The  clerk  of  the  peace  is  an  ancient 
officer.  Oioen  v.  Saunders,  1  Ld.  Raym.  159. 
163. 

3.  Tlie  nomination  of  a  derk  of  the  peace 
is  good  by  parol.  S.  C.  1  Ld.  Raym.  163. 

3.  By  lW.^M.c.31,thectistosFS<aiIoras 
shall  m>m  time  to  time,  when  the  office  of 
clerk  of  the  peace  shall  be  void,  nominate  nnd 
appoint  one  able  and  sufficient  person  (resid- 
ing in  the  county)  to  execute  the  same  hj 
himself  or  his  sufficient  deputy,  and  to  take 
and  receive  the  fees,  profits,  and  perqeisitea 
thereof  for  so  long  time  only  as  such  clerk  of 
the  peace  shall  well  demean  himself  in  bb 
said  office ;  and  if  any  clerk  of  the  peace  ahall 
misdemean  himself  in  the  execution  of  the 
said  office,  and  thereupon  a  complaint  and 
charge  in  writing  of  such  demeanor,  shall  be 
exhibited  against  him  to  the  justices  in  their 
general  quarter  sessions,  it  may  be  lawful  ibr 
the  said  justices,  or  the  major  part  of  theffl 
from  time  to  time,  upon  examination  and  doe 
proof  thereof,  openly  in  their  said  general 
quarter  sessions,  to  suspend  or  discharge  him 
firom  the  said  office.  Rex  v.  Cumheriand 
aerk,  11  Mod.  83  n.  HareouH  y.  Ax,  2 
Show.  436. 

4.  The  statute  of  William  &,  Mary,  c.  21, 
makes  no  alteration  in  the  constituent  parte, 
but  in  the  qualification  of  the  person,  and  du- 
ration of  his  estate.  Saunders  v.  Owes,  5 
Mod.  388. 

5.  A  clerk  of  the  peace  can  only  be  ap- 
pointed for  life.  Owen  v.  Saunders,  1  l^ 
Raym.  159. 

6.  His  office  is  a  freehold.  Rex  y.  Casi^- 
land.  Clerk,  11  Mod.  69.  JbreouH  v.  Fax,  1 
Show.  531. 

7.  A  clerk  of  the  peace  having  been  nonu« 
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mled  by  the  cmIm  (aince  the  etat  of  WilL  c. 
8,)  during  pfeaaore,  when  it  should  have  been 
for  so  long  time  ae  he  demeaned  himself  well, 
the  appointnient  was,  on  that  account,  held 
▼Old.  Rex  r.  Owen^  4  Mod.  295.  (hoen  t. 
Saunden,  1  Ld.  Raym.  166. 

8.  The  justices  of  the  peace  have  now  a 
power  (if  they  find  the  clerk  of  the  peace  do 
not  demean  himself  well  in  his  office)  to  sus- 
pend or  dischargre  him.  Hareourt  ▼.  Fox,  1 
Show.  526. 534. 

9.  The  sesaions  on  articles  exhibited  pur- 
raant  to  1  W.  db  M.  c  21.  s.  6,  may  inquire 
into  excessive  fees  taken  by  a  clerk  of  the 
peux.    iteapT.  Bataes,  6Mod.l92. 

10.  Other  justices  than  those  who  consti- 
tute the.sesaions,  where  articles  are  exhibited 
against  a  clerk  of  the  peace,  may  inquire  into 
the  truth  of  the  charges,  and  remove  him. 
Rex  V.  fistnes,  6  Mod.  192. 

11.  When  the  clerk  is  suspended  by  the 
JQBtioes  fiv  misbehaviour,  if  the  eu$io8  rotuUh 
nm  do  not  before  the  next  sessions  nominate 
another,  the  justices  may  put  in  one  to  con- 
tiooe  *'so  long  as  he  will  demean  himself.** 
ibrcourt  v.  FoXj  1  Show.  534. 

12l  If  a  clerk  of  the  peace  has  committed 

a  misdemeanor,  and,  to  prevent  a  ferfeiture, 

ntrenders  lus  office  to  the  ctistos  rodUomm, 

and  afterwards  takes  a  *new  grant 

[  *287  ]  of  the  office,  this  will  not  purge  the 

frrfeitore.    Rex  v.  Basnet,  6  Mod. 

193. 

13L  The  clerk  of  the  peace  acts  for  the  king 
u  his  attorney,  and  at  Uie  sessions  joins  issue 
ibrthekng.    Hdrceurt  v.  F^,l  Show.  530. 

14.  it  is  his  business  to  make  out  all  the 
V'^oceaMs;  and  for  that  purpose,  he  ought  to 
IttTC  the  custody  and  is  entitled  to  keep  pos- 
^^f^oa  of  them,  as  long  as  the  proceedings 
^  e^og  on;  but  when  they  are  concluded,  he 
"i^t  to  deliver  them  to  the  eutlo$.  Rex  v. 
£Mat,4Mod.31,32. 

15k  And  if  he  do  not  so  when  legally  called 
opon,  he  is  liable  to  be  removed  and  indicted. 
iC.4Mod,31. 

16>  If  a  clerk  of  the  peace  be  convicted  of  a 
niidemeanor  in  the  execution  of  his  office, 
ud  discharged,  thlB  cttstot  must  nominate 
^**^r  person  within  a  convenient  time. 
^r.Bfftaes,6Mod.  193. 

17>  The  removal  of  a  clerk  of  the  peace  un- 
der the  stotute  1  W.  &  M.  c.  21.  is  not  a  con- 
miction  bat  an  order;  and  the  articles  must  be 
ezbibitod  m  writuig.  Rex  v.  Lloyd,  and  Rex 
».^iwii,llMod.80.n. 

18.  On  the  removal  of  a  clerk  of  the  peace, 
^  evidence  need  not  be  set  out  in  the  order. 
^  ▼.  Uoyd,  2  Stra.  996.  2  Barnard.  302. 
Se*Ct.233. 

19.  In  articles  exhibited  against  a  clerk  of 
^  peace,  it  must  be  alleged  uiat  he  was  clerk 
^  the  peace  at  the  time  when  the  act  com- 

('^aed  of  was  done.    Rex  v.  Baine$,  6  Mod. 

193. 

^'  It  is  sufficient  to  allege  in  the  articles. 


where  the  complaint  is  for  extortion,  that  he 
took  more  than  his  just  foes.  S.  C.  6  Mod. 
192. 

21.  But  it  roust  show  that  the  foes  so  un- 
justly taken  were  taken  by  colour  of  his  office. 
Rex  V.  Bfftnrs,  6  Mod.  193. 

22.  The  same  certainty  is  required  in  stat- 
ing the  charge  against  the  clerk  of  the  peace 
in  the  articles  euibited  at  the  sessions,  as  is 
required  in  an  indictment  Rex  v.  Bainee,  6 
Mod.  193. 

23.  Indebiiatui  aeemnpeit  lies  by  a  clerk  of 
the  peace,  for  the  recovery  of  his  fees  and  per- 
quisites of  office.  Hareourt  v.  Pbx,  1  Show. 
506. 

24.  A  mandamus  lies  to  restore  a  clerk  of 
the  peace  improperly  removed  by  the  sessions. 
Rex  V.  EtariB,  4  Mod.  31. 

25.  But  if  the  clerk  of  the  peace  has  been 
appointed  **dvring  the  pleaeure  of  the  etrsfos,** 
the  court,  on  his  being  deprived,  will  not  grant 
a  mandamus  to  restore  him,  for  such  appoint- 
ment being  void,  he  cannot  show  a  title  to  the 
office.    Rex  v.  Oioen,  4  Mod.  293. 

CODICIL.    See  pott,  tit  Will. 

COGNIZANCE.    See  poet,   tit   Rxplkvin: 
ond  ante,  p.  185.  div.  III. 

COIN. 

1.  The  legal  value  of  coin  is  that  which  it 
is  coined  for,  and  not  what  it  passes  for  by 
consent    iSc.  Leiger  v.  Pope,  Skin.  573. 

2.  It  is  illegal  to  receive  or  pay  any  piece 
of  gold  coin  at  a  greater  or  lower  rate  than  its 
reu  value  according  to  the  currency  of  the 
country:  the  first  offence  subjects  the  party  to 
six  months*  imprisonment,  and  to  find  sureties 
for  good  behaviour;  and,  for  subsequent 
offiinces,  increased  punishment  56  6.  3.  c. 
68.  s.  13. 

3.  No  one  is  bound  to  take  in  payment  any 
money,  but  what  is  of  lawful  metal;  that  is,  of 
gold  or  silver;  (except  for  sums  under  six- 
pence;) but  no  person  can  be  arrested  for  a 
debt,  if  the  money  has  been  tendered  in  bank 
of  England  notes,  though  the  acts  forbidding 
an  arrest  in  such  case  did  not  make  them  a 
legal  tender.    1  Hale,  195.    2  Inst  5, 7. 

4.  Where  current  coin  of  the  kinsfdom  b 
demanded,-  there  the  thing  itself  ouffht  to  be 
demanded,  and  not  the  ^ue,  and  Qie  count 
ought  to  be  in  the  debet  and  detinet;  for  the 
courts  take  notice  of  the  coin  of  the  realm  and 
their  value;  but  where  a  foreign  coin  is  de- 
manded, there  it  ought  to  be  in  the  detinet, 
and  the  plaintiff  may  count  to  the  value.  St, 
Leiger  v.  Pope,  Skin.  573. 

*5.  Having  coining  tools  in  one*s  [  *208  ] 
possession  is  indictable.    Rex  v.  S^ 
ton,  2  Stra.  1074.    C.  T.  Hardw.  370.    2Bla. 
802. 

6.  A  press  for  coinage  is  a  tool  or  instni- 
ment,  within  the  8  &  9  W.  3.  c.  26.  s.  2., 
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makiii|r  it  treuon  to  bare  coining  tools  in 
<me*t  possestton.    BeW$  caae,  Fost.  430. 

OOLLEGE. 

1.  King  Ed.  I.  having  granted  advowsons 
to  the  Bishop  of  Sl  David,  to  appropriate  to 
his  said  church  of  St  David,  or  annex  pre- 
bends to  it,  the  bishop  (with  consent  of  the 
king)  erects  a  college  in  L.,  one  of  the  advow- 
sons, and  appropriates  others  for  prebends  an- 
nexed to  this  new  erection,  and  they  continue 
so  till  the  time  of  Ed.  6.;  this  foundation 
(though  not  pursuing  the  original  frant)  is  a 
college  within  1  Ed.  6.  c.  14.  Landewibrevye 
CoUege  case,  3  Dy.  267.  pi.  12. 

2.  The  college  of  Graystocke  having  a  mas- 
tor,  (but  presentable,)  and  also  six  priests  with 
stipends,  but  having  no  common  seal,  though 
it  was  always  called  a  college,  is  not  a  college 
within  1  Ed.  6.  c.  14.  Rex  v.  Ld,  DaereSy  1 
Dy.  81.  pi.  64. 

3.  Colleges  are  in  general  lay  corporations, 
though  the  members  of  the  college  may  be 
spiritual  PAiZt/>«  v.  Btcry,  Skin.  494.  1  Ld. 
Raym.  6,  8.  Comb.  265.  Holt,  715.  S.  C. 
Parkinson'i  case,  Holt,  144.  3  Mod.  265.  1 
Show.  74.  Comb.  143.  Carth.  93.  S.  C.  11 
H.  4. 47.  Poph.  1 70.  MattheiM  v.  BurdeU,  2 
Salk.  671.  &  P. 

4.  But  the  dean  and  chapter  of  Christ- 
Church  Oxford,  is  a  spiritual  not  a  lay  body. 
FUher^s  case,  Bunb.  209. 

5.  If  the  local  statutes  of  a  college  provide, 
''that  the  person  for  whom  the  master  and  the 
major  part  of  the  fellows  shall  vote  shall  be 
elected,**  the  master  has  only  a  negative  voice; 
and  if  one  candidate  be  chosen  by  eight  fel- 
k>ws,  and  another  by  a  master  and  six  follows, 
the  court  will  grant  a  mandamus  to  the  visitor 
to  determine  the  disputed  election.  Rex  v. 
£Mu,  5  Mod.  404. 

6.  A  follow  of  a  ooUege  is  not  removed  by 
suspension.    Philipi  v.  Bury,  I  Ld.  Raym.  8. 

7.  A  mandamus  does  not  lie  to  restore  a  fol- 
low of  a  college,  because  there  is  a  visitor. 
Parkinmm'B  case.  Holt,  143. 

8.  The  estates  and  property  of  a  college  are 
in  general  vested  in  the  corporate  body. 
PAutss  V.  Bury,  1  Ld.  Raym.  9. 

9.  The  head  of  a  college  cannot  maintain  an 
assize  for  his  headship,  for  he  has  no  sole  seisin, 
nor  has  he  a  title  to  the  revenues  or  any  part 
till  they  are  divided  b^  consent,  and  then  he 
has  property  in  them  m  his  natural,  and  not 
in  his  corporeal,  capacity.  PhUip9  v.  Btrrv. 
Skin.  488.  ^ 

10.  Colleges  are  not  obliged  to  account  so 
strictly  and  so  far  back  as  common  persons 
are.  Attorney  General  v.  Balid  CoUege,  Ox- 
/ord,  9  Mod.  A9. 

11.  A  college  made  a  lease  with  a  rent,  sub- 
ject  to  taxes;  bat  the  tenant  by  mistake  did 
not  deduct  them;  equity  will  not  alkm  him 
those  already  paid,  nor  decree  the  account 
back.  Attorney  General  v.  BaUol  ColUee, 
Oxford,  9  Mod.  410.  ^ 


19.  Devise  of  lands  to  a  ooUefe  is  good, 
notwithstanding  the  statute  of  jnortniun.  Bex 
V.  Newman,  1  Lev.  28*1. 

13.  The  visitor  may  puniBh  a  man  for  in 
act  done  by  him  jointly  with  others.  Bentletf 
V.  Bp.  of  Ely,  2  Stra.  913. 

14.  Offences  against  the  priTate  statutes  of 
a  college  are  not  pardoned  by  a  general  act  of 
grace.    Beniley  v.  Bp.  of  Ely^  S  Stra.  912. 

COLONY. 
Where  an  uninhabited  country  is  fbond  oot 
and  planted  by  Snglish  subjects,  all  laws  ia 
force  bore  are  immediately  in  force  there; 
but  in  the  case  of  an  inhamted  country  coo- 
quered,  not  until  they  are  declared  so  by  the 
conqueror.    Blankard  v.  Galdy^  2  Salk.  41^ 

•COMMENDAM.  [  •SW  ] 

I.  Of  the  nature  op  a  commkn- 

DAM  GKNSRALLT,  AND  THK  DUVElBfT 

KINDS  OF  rr,  p.  299. 

II.  How  AND  WHEN  IT  IS  QMAHTAMUt,  p.  299. 

III.  Foe  what  time,  p.  299. 
IV.  When  rr  cannot  be  orahtkih  p.  300. 


I.  Op  tbe  nature  op  a  oommkndam  geneeal- 

LY,  AND  THE  DIFFERENT  BJN06  OP  rr. 

1.  By  the  ancient  ecdesiasticsal  law,  a  bish- 
op could  not  have  or  hold  a  benefice  with  core 
within  his  diocese ;  for  if  any  one  having  sodi 
benefice  was  created  a  bishop,  he  thereby  va^ 
cated  the  former  living ;  also,  by  the  aooep* 
tanceofa  second  benefice  with  cure,' by  the 
common  law,  the  first  became  void.  Bt*  ▼• 
Horsefall,  Dav.  68  b.  Ede§  v.  £p,  ef  Oxford, 
Vaugh.  19, 20.  Com.  Dig.  tit  Prerog.  (D.  1&) 
ante,  p.  234.  tit.  Bishop. 

2.  In  order  to  retain  the  former  living,  it 
became  necessary  to  obtain  a  dispensatioa  or 
license  for  so  doing,  which  the  king  by  bis  pn" 
rogative  had  power  to  grant ;  and  it  wss  tedi- 
nically  called  a  commenda  or  oommendam 
because  the  benefice  was  said  to  be  commend' 
ed  to  the  bishop,  or  conunitted  to  his  charge. 
Colty,  Bishop  of  Coventry,  Hob.  144  Godb. 
230. 

3.  A  oommendam  is  not  to  be  found  meo" 
tioned  in  any  law-book  or  statute  of  England, 
before  the  25  H.  a    S.C.Hob.155. 

4.  Commendams  in  their  first  institotioB 
were  legal.    Colt  v.  Ghoer,  1  Ro.  4$3. 

5.  As  to  the  number  of  benefices  a  bitbop 
may  retain  by  a  dispensation,  see  Edet  v.  Bp- 
1^  Oxford,  Vaugh.  25. 

6.  Although  the  king  confirms,  yet  tbe  io* 
cumbent  derives  no  estate  from  the  king,  btft 
only  by  the  patron^s  presentment  &  ^' 
Vaugh.  26. 

7.  A  commendam  retinere,  is  not  properly 
Kcommendam,  thouffh  commonly  so  caOed. 
CoU  and  Glover  v.  Bp,  of  Coventry,  Hob.  143. 

8.  A  conunendam  oemeotria  is  but  a  wetpf*- 
tration  of  the  fruits  and  cure  till  the  pttroa 
presents.    8.  C.  Hob.  152, 153. 

9.  8uch  a  commendam  ceases  by  lipse  ^ 
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eumd.    Cdf  t.  Bp,  «f  Cocq^^  &  C.  Hob. 
I '14. 

1 0.  A  eanmie&dain  defective  in  the  coniti. 
tatioa  of  it  cannot  be  made  good  by  the  eze- 
cution.    &C.Hob.l5l,l52. 

11.  How  AND  'WHKN  IT  18  GRANTABUE. 

I  •  It  cannot  be  withoat  the  patron's  oonaent 
CoUT.Bp,^  Ckmentry^  Hob.  151. 

*2,  A  oommendam  is  to  be  granted  iKcetn- 
W.e  endenti,  eeZ  uiUUaU  eceUiim  BuadenU ; 
and  in  the  infancy  of  the  chorch,  when  there 
waf  a  want  of  pastoTB,  they  were  necessary. 
CoU  T.  Glooer,  1  Ro.  452. 

3.  The  king^  by  his  prerogative  royal,  with- 
oat any  staUiie,  can  ffrant  a  oommeadam.  S.  C. 
1  Ro.  457. 

4.  A  disptasation  to  take  and  hold  in  com- 
mendam  is  good  where  the  patron  is  not  pre- 
judiced.   Edes  V.  Bp,  of  Oxford^  Vaugh.  25. 

5.  A  dtspenaation  to  retain  in  commendam 
is  good  where  consented  to  by  him  that  was 
to  present  to  the  avoidance.    S.  C.  Vaugh.  25. 

III.  Foe  what  timk. 

1.  A  commendam  is  ordinarily  only  for  six 
mooths,  (which  is  called  a  commendam  «eif»es. 
tris,)  and  then  the  party  is  only  custos ;  the 
other  is  extraordinary,  {commendam  perpetua\ 
fo  li&,  and  then  he  is  incambent  CoU  t. 
GUeer,  1  Ro.  456.    Hob.  144. 

2.  But  there  is  another  description  of  com- 
iBcndam  caUed  tentporarta  or  temporaHe^  which 
has  no  fixed  time.     CoU  v.  Bp.  of  Cooenlry, 
Hob.  144. 

^  It  seems  that  a  temporary  oommendam 
''^^  not  proper  to  be  granted.  CoU  v.  Bp.  of 
Cooentty,  Hob.  152, 153. 

4  Ferpetoal  commendams  were  held  ille- 
pli  and  condemned  by  a  oooncil  of  seVen 
mmdred  bishops.     CoU  v.  Ohoer,  1  Ro.  466. 

5.  A  commendam  retinere  may  be  for  years. 
£<^T.  Bp.  of  ar/br<2, Vaugh.  24,25. 
*IV.  WflBf  rr  CANMOT  BB  oeantbd.  [  fSOO  ] 

1.  A  oommendam  to  a  bishop  to 

^  rector  is  void.  Rev.  v.  Bp,  of  Coventry. 
«  And.  182. 184.  «  ^    -^ 

2.  There  can  be  no  oommendam  of  a  church 
&Ben  mto  a  lapse.  CoU  v.  Bp.  of  Coventry, 
Hob.  154, 155. 

,  3>  A  oommenda  cannot  be  to  a  church  that 
tt  iiill,  any  more  than  a  presentment  S.  C. 
Hoh.150. 

COMMISSIONER. 
,  Atenn  fi>r  years  was  held  to  be  a  qnalifica- 
^on  lor  a  commissioner  of  the  land  tax.  Saun- 
«"  ▼.  Steveno,  1  Com.  270. 


(d)  /n  cxeetelton,  p.  301« 

(e)  (^  the  form  of  the  loorraitf ,  p» 

301. 


I.  Who  mat  commft. 

1.  A  secretary  of  state  has  authority  to 
commit  for  crimes.  Rex  t.  Kendal,  Jiolt, 
144.  Skin.  596.  1  Ld.Raym.65.  S.C.  Contra, 
5  Mod.  81.  See  also  1  Leon.  70.  2  Leen. 
275.    1  And.  297.     Yoxley*e  case,  1  Salk.  351. 

2.  A  commitment  by  the  privy  council  iB 
good.    Rex  V.  Kendal  and  Roe,  5  Mod.  81. 

3.  It  is  incident  to  a  court  of  record  to  com- 
mit for  a  contempt  Vintners*  Company  ▼. 
Gierke,  5  Mod.  60. 

4.  Justices  of  peace  in  England  may  com- 
mit a  person  offending  against  the  Irish  laws, 
in  order  to  his  being  sent  over.  Bex  v.  jKtm- 
6erZey,2Stra.848. 

5.  The  same  justice  may  make  a  record  of 
forcible  detainer,  and  fine  the  offender ;  but  if 
he  commits  the  offender,  he  must  do  it  imme- 
diately upon  the  fact    11  Mod.  47. 

6.  if  a  statute  direct  a  commitment  by  two 
justices,  a  commitment  by  one  justice  only  is 
illegal.    Franklyn^e  case,  1  Mod.  68. 

7.  A  single  justice  had  not  power  to  com- 
mit under  33  Hen.  8.  c  6.  in  a  sunmury  way» 
unless  the  offender  was  brought  before  him 
in&tanter  upon  view  of  the  ofience  committed^ 
R.  V.  BuUoek,  4  Mod.  147. 

II.  What  is  a  sufpicikmt  CAun  ioe  a  com- 

mittai. 

1.  A  judge  or  court  cannot  commit  for  non- 
payment of  fees.  Pollard  V.  Gerard,  1  lid. 
Raym.703.    12  Mod.  608.    1  Salk.  333.  a  C. 

2.  The  court  of  aldermen  may  commit  for 
non-payment  of  a  fine  imposed  for  marryinga 
city  orphan  without  their  consent  HartDOod'§ 
case,  1  Mod.  77.  79. 

3.  A  freeman  of  London  may  be  committed 
by  the  court  of  aldermen  for  non-payment  of 
a  fine  imposed  on  him  for  not  taking  up  his 
livery.    Clark's  case,  5  Mod.  319. 

4.  The  sessions  cannot  commit  a  man  for 
disobeyiner  an  order  of  filiation,  but  must  pro- 
ceed on  his  recognizance.  Bex  v.  West,  11 
Mod.  59. 

5.  A  justice  may  commit  for  a  contempt 
when  words  are  spoken  in  his  presence  re- 
flecting upon  biro,  he  being  in  the  execution 
of  his  office.    Bex  v.  Bevel,l  Stra.  421. 

6.  Commitment  for  misbehaviour  is  ill;  it 
ought  to  be  for  want  of  sureties  for  good  be- 
haviour.   Anon.  Fort  242. 

III.  How  the  cx>mmitirntshocldbb; — 


COMMITMENT. 
!•  Wbo  mat  oommtt,  p.  300. 


(a)  When  U  must  be  upon  oath. 

^  ^ 1.  A  commitment  by  a  secretary  of  state 

ll<  What  is  a  suvncmrr  causb  pqr  a  com-  |  may  be  made  without  oath.    Rex  v.  Wynd- 

ham,  1  Stra.  3.    Reg.  v.  Verity,  Fort  140.    3 
Vm.  Abr.  515. 


mrr  AL,  p^  300. 

UL  How  THE  OOMMITMEMT  8B0ITLD  BE 


(a)  When  it  mutt  be  upon  oath,  p. 

300. 

(b)  7b  what  oficf  or  prison,  p.  301. 

(c)  For  idhrt  fime,  p.  301. 


2.  A  commitment  by  a  Justice  of  peace 
without  oath  may  be  lawiuly.  but 
*is  attended  with  an  inconvenience.  [  *301  1 
iZeapv.  Fain,  Holt,  295. 
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(b)  7b  whai  tffter  or  priaon, 

1.  The  commitment  may  be  to  a  person  or 
a  priion.    Rex  v.  FeZ2, 1  Ld.  Rayro.  424 

2.  The  commitment  must  specify  what  jail 
the  party  is  sent  to.  Rex  t.  Smithy  3  Slra. 
934.    2  Barnard.  133. 

3.  A  justice  of  peace  cannot  commit  one  in 
execution  in  R  R.  to  the  county  jail.  Rex  t. 
H^oodA4im,2Stra.82a 

4.  Justices  for  a  borough  cannot  commit  to 
a  county  jaiL    Rex  t.  B%g<unany  7  Mod.  321. 

5.  A  commitment  for  a  fine  ought  not  to 
be  to  the  **  jailer  of  Newgate;**  it  should  be 
to  «« the  sherifi:**  Rex  v.  BetheU,  5  Mod.  19. 
21. 

€.  If  the  court  of  aldermen  of  London  com- 
mit one  for  a  contempt  for  not  taking  on  him 
the  livery,  it  ought  to  be  to  the  sheriff.  Fttil- 
ner^e  Company  v.  Gierke,  5  Mod.  162. 

7.  A  commitment  to  a  messenger  till  exa- 
mination, is  lawful  Rex  v.  Kendal,  I  Ld. 
Ray  m.  66. 

8.  But  it  was  said  by  Holt,  C.  J.  to  be  irre- 
gular, though  not  void,  and  that  he  did  not 

rwe  of  such  commitments,  except  for  a 
t  time,  in  order  that  the  prisoner  might 
be  examined,  which  might  be  for  his  benefit, 
for  there  might  appear  reason  not  to  commit 
him.    Rex  t.  Kendall,  Skin.  599. 

9.  Whether  the  commissioners  of  the  board 
of  green  cloth  can,  as  justices,  commit  a  man 
to  **  the  porter  of  the  verge,**  see  the  case  of 
Elderton  and  othere,  6  Mod.  74. 

(c)  For  vohat  time. 

1.  A  commitment  in  execution  upon  a  pe- 
nal statute  must  express  for  how  long  a  time, 
when  the  statute  (directing  imprisonment) 
specifies  a  particular  time.  Reg.  v.  Green, 
Gilb.  Rep.  232.  Fort  274  &C.  Rex  v.  Mat- 
thewe,  1  Barnard.  319. 

2.  A  commitment  "  till  the  prisoner  pay  a 
sum  of  money**  is  good.  Sioingtead  v.  LaWiU, 
5  Mod.  296. 

3.  The  commitment  by  commissioners  of 
bankrupts  ou^ht  to  be  **  until  the  party 
submit  to  their  authority  tn  that  inetanee.** 
Braey'e  case,  1  Ld.  Raym.  100.  Comb.  390. 
&C. 

4.  If  it  be,  **  till  he  conform  to  their  autho^ 
rity**  generally,  it  is  bad.  Braey  y.  Harrie, 
3  Mod.  309. 

5.  Or  if  It  be,  ^  until  he  shall  bo  discharged 
by  due  course  of  law,"  it  is  ilL  HoOingthead^e 
case,  1  Salk.  351. 

6.  A  commitment  till  he  gives  security  to 
observe  university  statutes  for  life,  is  ill.  Kex 
V.  Bamet,  2  Stra.  917. 

7.  A  commitment  by  the  censors  of  the  col- 
lege of  physicians,  until  he  be  delivered  by 
the  college,  or  otherwise  by  due  course  of  law, 
is  too  generaL  Dr.  OroenveWe  case,  1  Ld. 
Raym.  213. 

o.  A  commitment  upon  the  game  act  for 
want  of  distress,  till  he  should  be  discharged 
by  due  course  of  law,  was  quashed.  Reg.  y. 
Green,  GUb.  Rep.  231. 


9.  Where  the  ODDatnitment  of  justiees  of 
the  peace  by  virtue  of  a  statute  is  finm  t 
wrong  time,  the  oooit  of  B.  R.  will  discbargt 
it    Cator'e  case.  Skin.  80. 

^d)  In  execution. 

1.  A  commitment  by  -a,  justice  of  the  peioe 
is  in  execution.     Anon,  11  Mod.  45. 

2.  For  such  a  commitment  by  a  justice  for 
want  of  distress  is  in  fact  a  judgment  Sex 
V.  ChaJUmer,  Holt,  214. 

3.  And  an  action  lies  against  a  justice  for 
committing  where  there  was  no  attempt  to 
distrain  first    HiU  ▼.  Bateman,  1  Stnu  710. 

4.  A  man  cannot  be  committed  in  execop 
tion  (unless  present)  without  a  writ  Ra  t. 
BtlA«a,  1  Ld.  Raym.  4a  1  Salk:  34a  Holt, 
145. 

(e)  Of  the  form  of  the  warramL 

1.  A  commitment  by  a  magistrate  fat  oon* 
tempt  of  him  must  be  by  a  warrant  in  writing. 

I  Saund.  Rep.  182  a.  n.  [a]. 

2.  A  warrant  of  commitment  under  the 
sign  manual  is  bad,  and  the  court  of  King's 
Bench  will  discharge  the  party  on  a  haim 
eoroue.    Rex  y.  Browne,  2  Show.  484. 

a.  Warrants  of  commitment  are  held  valid, 
although  the  authority  under  which  they 
were  granted  is  not  therein  set  £irth.  Bexi- 
GoodSa,  1  Keny.  123. 

4.  A  commitment  by  a  lord  mayor  of  loi^ 
don  on  a  view  of  a  Ibrcible  detainer,  subserib' 
ed  "  A  B,  mayor,'*  without  adding,  "ainijofr 
tice  of  the  peace,**  is  good ;  lor  by  the  statote 
8  Hen.  6.  c.  26,  all  mayors  are  made 
•justices  of  peace.    Layton^e  esse,  [  *^0H  ] 

II  Mod.  46,  47. 

5.  The  warrant  of  commitment  o^t  to 
contain  sufiScient  certainty.  Rex  v.  XexM 
Holt,144,l45. 

6.  A  commitment  for  detention  of  tiflMK' 
other,  ecclesiastical  duties,  is  uncertain  and 
ill.  Rex  v.  Sanehee,  1  hd.  Raym.  333.  U 
Mod.  165.    Holt,  657. 

7.  A  commitment  for  high  treason  pne- 
rally,  is  good,  without  expressingthe  »P*9Si? 
treason.  Harvey  of  Comb^e  case,  10  Mod.  3o4. 
Rex y.  TFyndham,  1  Stra.  3.S. P.        . 

8.  A  commitment  for  treason  in  ^^'°f^ 
escape  of  one  committed  for  treason,  oagntjo 
specify  the  treason  for  which  he  was  afflunrt- 
ed.    J?e«v.J!remfa/,lLd.Raym.67.    ISatt- 

347.  S.  C. 

9!  A  commitment  by  the  chancellor  ftr 
**  certain  matters  oonceminfir  the  king,  u  ^ 


certain  matters  concerning  the  king, 
generat    ildrfis*  case,  Cra  Jac  219.       ^, 

10.  A  commitment  by  the  house  of  Wtf 
for  a  contempt  is  good,  although  the  wi"^* 
do  not  express  the  nature  of  the  ««teiDg 
nor  the  place  where  it  was  committed,  njr  "f 
time  when  it  was  committed,  nor  whetucr » 
was  on  a  conviction,  or  on  an  accujstioo  onij- 
Lord  Shafteebui  y*s  case,  1  Mod.  144. 

11.  A  negro  committed  "as  a  wj*'"^ 
disorderly  person,  and  for  insulting  her  "21 
tor,  and  till  she  find  security,"  was  h»m 
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on  koleat  ttrpus,    Bex  y.  Carter,  W.  Kdy. 
9». 

12.  Tlie  eoniinitmeiit  of  a  bankrupt  for  not 
fbUy  disdonng  his  efiects,  must  state  that  in- 
terrogatories were  exhibited  for  his  examina- 
tion pamant  to  1  Jac  I.e.  16.  Rexyr4Nathant 
S  Stra.879.    1  Barnard.  390. 

13.  S(\  a  return  to  a  commitment  by  com- 
misnoDers  of  bankrupts  was  hold  void,  be- 
cause they  did  not  return  the  interrogato- 
ries which  they  had  prepared  and  tenured 
to  him  ready  drawn.  Oregery*9  case,  5  Mod. 
d6a 

14.  Hiat  he  prerarieated  in  his  examine^ 
tioD,  is  too  loose  a  statement  of  the  ground  of 
his  commitment.  Rex  r.  Nathan,  2  Stra. 
8n9;  and  see  ante,  p.  192.  div.  VIII.  pi.  4, 5, 
6»7.11. 

15.  A  justice  of  peace  is  judge  who  are 
lewd  persons,  and  need  assign  no  reason; 
bat  if  he  assign  a  reason  for  his  judgment, 
which  is  not  a  good  one,  the  commitment  will 
V»  <\Qashed.  iUxdbetk  ClaxUnCe  ease,  12 
Mod.  566. 

1&  A  man  cannot  be  committed  upon  a 
etxmction  of  deer-stealing,  and  return  of  ml^ 
is  6oas,  without  adjudging  that  he  has  not 
"ufBcient  distress.  Rex  v.  Chandler,  1  Ld. 
IUym.545. 

n*  A  warrant  of  a  justice  (committing  a 
^ccv'^tetler)  on  a  oonyiction  afSrmed  on  5 
^3co>  1*  c.  15,  was  held  good,  without  reciting 
that  the  rule  of  affirmance  was  deliTered  to 
him.    Rex  J.  Whitioek,  1  Stra.  263. 

1&  "That  he  be  kept  safe  and  dose,^*  in  a 
commitment  by  the  secretary  of  state,  is  only 
^  waj  d*  direction  to  the  officer.  Rex  y. 
HWUi,  2  Stra.  3. 

19.  Where  a  man  is  fined  and  committed 
"T  ui  offence,  it  ought  to  appear  upon  the 
^o^oe  whether  the  commitment  is  to  en- 
tree the  payment  of  the  fine  only,  or  by  way 
of  diitinct  punishment  Dr,  ChveiweWs  case, 
1 U  Riym.  213. 

30.  A  commitment  till  the  party  do  an  act 
^  uoertained  thereby  is  void.  Rex  y.  Cat- 
*««B»  Fiti.  266. 

,3l<  A  commitment  for  a  fine  upon  a  con- 
^^^^  for  a  forcible  detainer  may  be  general 
"nntil  delivered  by  due  course  of  law,"  or 
•imtil  psyment."  Reg.  y.  Layton,  1  Salk. 
353.   Keifw.  41.  8.  C.  ^ 

^  An  order  of  the  court  of  Chancery  that 
*  puty  thoold  be  committed  to  the  Fleet,  is 
oot  lofficient  authority  to  imjMison  him, 
without  a  writ  awarded  out  of  Chancery  fbr 
J™J  purpose.  Furlong  y.  Bray,  2  Saund. 
!«.   SeeJttirtiny.Jrern%e,3P.Wi]L240. 

COMMON. 
!•  RnncTfifo  TUB  oaiAnoir  and  geant  or 

COMMON,  p.  303. 
11<  LiCSllSI  TO  USE  COMMON,  p.  303. 

HI.  Wbo  b  SNTrruED  to  common,  and  how 
rr  MAT  n  claimkd,  in  obnieal,  p. 
303. 


IV.  Or  THE  DITfBEBNT  KDmi  OV  COMMONS,  D. 

304. 
•(a)  Appendant,  p.  304.  [  •303  ] 

(b)  il/^rtenaiif,  p.  304 

(c)  /ajfross,  p.305. 

(d)  By  vieinage,  p.  305. 

V.  As  TO  THE  SPECIES  OF  CATTLE,  p.  305. 
VI.  RBSrSCTINO   LSyANGT  AND  COOCHANCT, 

p.  305. 

VII.  As  TO  THE  NVMBBE  OF  CATTLE,  p.  306. 
VIII.  Or  ATPOETIONMENT  OF  COMMON,  p.  306. 

IX.  Of  ArraovEMENT  and  inclosuee  of 

COMMON  ST  THE  LOEOOE  OWNBE,  D. 

306. 
X.  Inclosuee  it  a  commonbe,  p.  307. 

XL  When  and  how  common  SBOOMn  ex- 
tinct, p.  307. 

XII.  How  EEViyED,  p^  308. 

XIII.  Rights  of  the  loed,  p.  308. 

XIV.  Rionrs  of  the  commonbe,  p.  306. 
XV.  Of  the  foem  of  action  raoPEE  to  be 

adopted  foe  an  injuet  to  common, 
p.  310. 

XVI.  PaOCEEDINOS  IN  SUCH  ACTIONS  ; — 

(a)  Declaration,  p.  310. 

(b)  Plea;  and  herein  of  jtut^fieatUme 

under  a  preeeription  for  eom- 
mon,  p.  311. 

(c)  Replication,  p.  312. 

(d)  Evidence,  p.^lU, 

(e)  Verdief ,  p.  314. 


L  Reipbctino  the  cebation  and  oeant  of 

COMMON. 

1.  A  common  cannot  be  created  without 
deed.    Monke  v.  Butler,  2  Ra  147. 

2.  Neither  can  it  pass  without  a  deed ;  and 
if  the  plaintifiT  show  a  que  eetate,  he  must  pro- 
duce the  deed.  HeUethwaite  y.  Palmes,  3 
Mod.  52. 

3.  Common  will  not  pass  by  the  words  cum 
pertinenHie,  Mareham  v.  Hunter,  Cro.  Jac 
253. 

4.  A  sheep-walk  is  in  the  nature  of  a  com- 
mon, and  cannot  be  passed  without  deed. 
HuddUeton  v.  Woodnfie,  2  Ro.  61. 

5.  If  common  be  granted  to  one  in  his  ma- 
nor  and  lands  of  D,  the  grantee  may  claim 

common  in  any  part  of  the  manor.    y. 

Stringer,  Cro.  Car.  599. 

6.  A  copyholder  having  common  by  pre- 
scription in  the  demesne,  it  escheats ;  the  lord 
grants  it  in  tail  with  all  commons  therewith 
used ;  the  donee  shall  have  such  common  as 
the  copyholder  had,  fbr  it  enures  as  a  new 
grant     Worledg  v.  Kinggtoel,  Cro.  Eliz.  794. 

II.  License  to  use  common. 

A  license  to  use  common  (if  grantable  at 

all),  must,  it  seems,  be  by  deed.    Hopkino  y. 

Bolnneon,  2  Lev.  2.    2  Saund.  Rep.  327  a. 

See  oost,  div.  XIIL  pL  3, 4.  div.  XIV.  pL  5,  6, 

IIL  Who  n  ENrrnA)  to  common,  and  how  rr 
mat  be  claimed  in  obneeal. 
1.  Inhabitants  not  incorporated  cannot  pre- 
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■eribe  to  a  common.    <SSr  JK  North  ▼.  Cm, 
Vaugh.  254. 

9.  Occupiers  and  inhabitants  not  hanng  any 
perdurable  estate  cannot  prescribe  for  com- 
mon.    Weekly  t.  WUdman,  1  Ld.  Raym.  406. 

3.  So,  inhabitants  of  one  vill,  unless  incor- 
porated, cannot  prescribe  to  have  common  or 

Srofits  in  another.    Smith  ▼.  OaUwood^  Cro. 
ac.  152. 

4.  None  can  entitle  himself  to  any  profit 
a  prender  in  alieno  solo,  without  gr ant  or  pre- 
scription. Damd  v.  Earl  tf  Bertfwrd^  Cra 
Car.  542. 

5.  A  lessee  for  life  or  years,  or  tenant  at 
willfCannot  prescribe  to  hare  common,  because 
of  t)ie  meanness  of  his  estate.  Peern  v.  Lucy, 
4  Mod.  366. 

6.  Copyholders  in  foe  or  for  lifo,  may,  by 
custom  of  the  manor,  have  common  in  the  de- 
mesnea  of  the  lord.  GaUwaTd?9  case,  6  Co. 
60b. 

7.  Common  is  not  incident  to  a  copyhold 
estate,  but  gained  by  custom.  MoMtam  ▼. 
Hunter,  Yelv.  190.    1  Bulstr.2. 

8.  No  common  of  pasture  can  be  claimed 
by  custom  within  the  manor,  that  may  not  be 
prescribed  for  out  of  the  manor.  Sir  H.  North 
▼.  Coe,  Vaugh.  254 

*9.  If  a  copyholder  of  one  manor 
[  *904  ]  has  common  in  the  wastes  of  another 
manor,  he  must  prescribe  in  the 
name  of  his  lord,  and  say,  that  the  lord  of  that 
manor  whereof  he  is  a  copyholder  used,  time 
out  of  mind,  to  have  common  for  him  and  his 
copyholders.    Crowder  v.  Oilfield,  6  Mod.  20. 

10.  It  cannot  be  claimed  for  a  house  built 
within  thirty  years.  Wakefield  v.  Cottard^  1 
And.  151, 152. 

11.  But  it  may  be  to  a  house  newly  built 
upon  an  old  foundation.  Costard  v.  Wingfield, 
2  Leon.  44,  45. 

12.  A  person  may,  by  prescription,  have 
oommon  m  a  forest  at  all  times  throughout 
the  year,  without  an  exception  of  the  fence 
month.     7^g  v.  7\tm«r,  2  Show.  9. 

13.  One  or  more  tenants  may  have  «o2am  ef 
oeparaUm  eemfitttRtam  from  other  commoners, 
but  not  from  the  lord.  Sir  H,  North  r,  Coe, 
Vaugh.  256. 

l£  A  man  cannot  prescribe  for  oommon  by 
a  prescription  that  is  unreasonable.  Walter 
▼.  Chauner^  1  Vent  21. 

IV.  Or  TBI  oifFianT  kinos  of  common. 

There  are  but  four  sorts  of  commons,  ois., 
appendant,  appurtenant,  in  gross,  and  by  rea- 
son of  vicinage.  OatewarSs  case,  6  Co.  60  a. 
(a)  Appendant. 

1.  Common  appendant  is  of  oommon  nght, 
and  a  prescription  is  not  necessary.  Vom, 
I>eeofiv.£Vre,Palm.362.  T^rringAimi's  case, 
4Ca36b. 

2.  Common  appendant  to  land  is  to  be  un- 
derstood  as  of  oommon  for  cattle  leioant  ef 
eoutkant  upon  the  land  to  which,  Slc  Morse 
▼.  Weth,  13,  Co.  65. 


pendant  to  another,  onloM  it  agree  in  aatnre 
and  quality  with  it ;  aa  a  thing  corporeal  cu* 
not  faie  appendant  to  another  oorporeal  thing, 
nor  vice  versa ;  bat  a  thing  incorporeal  mty 
be  appendant  to  a  thing  corporeal,  or  e  eoum- 
80 ;  though  a  thing  corporeal  cannot  be  ap- 
pendant to  a  oorporeal  which  does  not  a^ree 
with  it  in  nature ;  as,  a  common  of  torbijj 
cannot  be  appendant  to  land,  but  to  a  hoote. 
T^mngAam**  caae,  4  Ca  36  b. 

4.  Common  appendant  only  belongs  to  tn- 
cient  arable  landL  Bennett  v.  JZeeve,  Willes, 
227.    4Ca36b. 

5.  It  cannot  be  appendant  to  meadow  or 
pasture ;  and  therefore,  where  a  prescription 
was  for  common  appendant,  time  out  of  mind, 
to  a  house  meadow  and  pasture  as  well  as  to 
arable  land,  the  oonunon  was  held  to  be  tp> 
purtenant  and  not  appendant,  jyrringkam't 
case,  4  Ca  36  b. 

6.  Common  appendant  can  only  be  daiined 
for  so  many  horses  and  oxen  as  are  neceittiy 
to  plough,  and  so  many  oows  and  sheep  as  ire 
necessary  to  manure,  the  tenant's  arable  laad. 
Bennea  v.  JReeve,  WiUes,  227. 

7.  Common  may  be  appendant  to  a  manor, 
carve  of  land,  dtc,  thooffh  it  comprehend  a 
house,  meaddw,  Slc  7yrrif^Aaai*s  caa^  4 
Ca36b. 

8.  Common  may  be  appendant  to  a  ^^^^^ 
and  therefore,  a  prescription  for  oommon  tor 
cattle  levant  et  eouehant  upon  a  cottafe,  is 
good :  for  a  cottage  must  be  supposed  to  have 
knd,  or  at  least  a  yard,  bekmgmg  to  it;  and, 
by  the  stat  de  exteniio  numerO,  it  oagtt  to 
have  four  acres  of  land.  Emerlou  v.  Sdk^o 
Mod.  115.  1  Salk.  169.  2  Ld.  Baym.  1015. 
Holt,  174.  S.  C. 

9.  A  prescription  for  common  of  ptatnie 
for  all  beasU  levant  et  eouehant,  ss  appendant 
to  a  house, is  good;  for  it  shall  be  inteniied  to 
have  a  sufficient  curtilage  on  which  the  com* 
monable  cattle  may  be  levant  et  ceachei^ 
SeambUrv.  Johnson,  a  Show.  Q^'  2Jo.&i, 
S.C.  ^ 

10.  Common  appendant  cannot  be  severed 
from  the  soil  by  grant  Daniel  v.  CeunL  9 
Hertford^  Cro.  Car.  542. 

(b)  Appurtenant. 

1.  Common  appurtenant  is  only  ^J^ 
levant  et  eouehant.  Hoskinsv.Betfins^ieuai^ 
325,  326. 

2.  Common  aj^rartenant  is  claimable  by  m 
existing  grant  as  well  as  by  pre^^P^JJ; 
though  only  part  of  the  land  is  stated  w  tw 
pleadings  to  be  conveyed  by  feoffment,  witfl- 
out  saying  by  deed.  SaehevriU  v.  -Porter,  wo. 
Car.  482.     i\frHngham's  case,  4  Co.  36  ^ 

3.  Common  appurtenant  to  a  manor,  l*"* 
certain,  may  be  annexed  to  parcel  of  ^^^  . 
the  manor,  or  may  be  severed  ■from  [  ^''^  ^ 
it    Spooner  v.  Day,  Cra  Car.  432.  , 

4.  Common  appurtenant  for  all  the  ownff» 
beasts  cannot  be  granted  over.  Drvryy-J^^ 


9.  Pfeaoription  does  not  makaone  thing  ap- 1  Cro.  Jac.  14.    Cro.  Jac.  575.  S.  P* 
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5.  Boiifit  be  fer  a  certain  number  of  beafltt, 
it  may.     Mutk  t.  Butler,  Cro.  Jac.  575. 

6.  CoauDon  apportcoant  cannot  be  divided. 
Co(ea  ▼.  FUxmmn^  1  B.  &  6. 17. 

(c)  /ngroM. 
1.  Cnramon  in  gross  may  commence  either 
by  grant  or  by  preecription.      Tyrringham^* 
'Case,  4  Cbu  36  b. 

3.  A  prescription  by  a  mayor  and  common- 
alty fer  eomnxm  in  gross,  must  be  laid  by 
war  of  custom.     StabUt  v.  Mellon,  2  Lev.  246. 

i  A  corporation  may  prescribe  for  coiDmon 
in  gToaa  lor  cattle  Uvawt  and  eouehant  within 
the  town,  bat  not  for  commoo  in  gross  witb- 
oat  nomber.  MeUor  v.  Spateman,  1  Saund. 
Rep.  343.     MUUr  v.  Sta^,  1  Mod.  6, 7.  &C. 

4.  A  common  without  number  cannot  be 
granted  over;  for  it  is  a  common  in  gross. 
^Sfenne  t.  Burgetae,  3  Ra  73. 

5.  Dower  does  not  lie  for  a  common  in  gross. 
After  Terdict,  "  eommunia  pasiuraV  shaH  not 
be  intended  divided  common,  but  a  common 
appendant  or  appurtenant,  of  which  a  wifo  is 
dowaUe  without  demand.  PrueU  v.  Drake 
^md  HYc  Cro.  Car.  300. 

(d)  By  vicinage. 

1.  Common  by  vicinage  is  not  common  ap- 
pendant; but  inasmuch  as  it  ou^ht  to  be  by 
preseripdon  time  out  of  mind,  it  is  in  this  re- 
spect resembled  to  common  appendant  Tyr- 
ringhawCe  esse,  4  Ca  36  b. 

S.  If  one  who  has  land  in  one  vill,  have 
common  with  the  tenant  of  an  adjoining  vill, 
on  a  field  lying  between  them,  he  must  make 
titie/ar  eamte  de  vieinage,  and  not  as  append- 
ant   AmnL  1  Dy,  47.  pi.  13. 

3.  A  custom  of  the  town  of  S.,  that  every 
inhabitant  thereof  had  used,  Slc,  to  have  com- 
moo within  a  place  in  the  town  of  H,  which 
WIS  another  town,  was  held  bad.  OatewartPe 
caae,  6  Co.  60. 

4.  In  case  of  common  by  vicinage  between 
adjoiniog  manors,  the  lord  of  one  manor  may 
indon  against  the  others,  and  thereby  take 
tway  luch  common.  J^prringham^a  case,  4 
Co.36h. 

V.  As  TO  THE  sncns  of  cattli. 
L  A  man  may  prescribe  for  common  in  a 
fiirest  for  sheep,  but  not  for  goats.     Orammer 
7.  WaUtm,  1  Lutw.  74.  81. 

2.  A  grant  of  common  for  all  cattle  shall 
not  extend  to  beasts  not  commonable.  Throek- 
merton  v.  TVocy,  Plow.  161. 

3.  A  general  license  to  put  in  cattle  shall  be 
intended  only  of  commonable  cattle,  and  not 
of  hogi,  &c ;  but  otherwise,  if  the  license  be 
fer  a  particular  time.  Smiih  v.  FevereU,  2 
Mod.  7. 

4.  If  a  man  grant  common  for  all  manner 
of  cattle,  it  does  not  extend  to  pigs  and  goats ; 
liot  if  a  grant  of  common  be  for  all  cattle  (ex- 
cept goats,)  it  extends  to  hogs.  Xiord  Zimch  v. 
ar£.jrsor«,2Ro.2S0. 

5.  If  there  he  common  within  a  leet,  patting 
in  geese  there,  is  not  punishable  in  tho  court 
hcL    nrsraiMigAlraT.  Burton,  Cro.  Elix.  448. 

Voi^  I.  29 


6.  A  prescription  to  have  coounon  for  a  oer- 
tain  number  of  great  cattle  is  good,  and  will 
justify  trespass  lor  putting  in  a  gelding,  with- 
out averring  that  the  gelding  was  one  of  them. 
Standred  v.  Shorditch,  Cro.  Jac.  580. 

7.  Upon  a  prescription  for  great  cattle,  it 
seems  that  sheep  are  not  included.  Stennel  v. 
Hogg,  1  Saund.  ^221. 

VI.   RxsrKCTlNO  LEVANCT  AND  COUCHANCY. 

1.  If  a  man  claim  common  for  all  manner 
of  cattle  in  any  place  as  an  inhabitant  in  a 
town,  he  shall  not  have  common  for  any  beasts 
but  such  as  arc  levant  and  couchont  1  Saund. 
346/. 

2.  Levancy,  &.c.  is  not  material  in  common 
for  a  cer|ain  number.  Rickarda  v.  S^ibb,  1 
Ld.  Raym.  726. 

3.  Levancy  and  oouchancy  are  incident  to 
common  appendant,  as  well  as  to  common  ap- 
purtenant    Bennett  v.  Reeve,  Willes,  227. 

4.  A  prescription  may  be  for  totam  pastu» 
ram,  not  saying  for  cattle  levant  and  oouchant; 
otherwise,  of  common  of  pasture.  Hopkins  v. 
Robinson,  2  Lev.  2. 

5.  Where  a  commoner  prescribes 

for  *common  for  cattle  levant  and  [  *906  ] 
eouehant  antique  mesouagio  without 
any  land,  the  prescription  is  naught,  because 
cattle  cannot  be  levant  and  eouehant  to  a  com- 
mon intent  upon  a  messuage  only.  Sir  H. 
North  V.  Coe,  Vaugb.  252,  253. 

{See  alto  throughout  the  several  divisions, 
aparsim.) 

VII.  As  TO  THE  NUMBKE  OF  CATTLB. 

1.  If  the  commons  of  the  town  of  A  and  of 
the  town  of  B  are  adjoining,  and  one  ought  to 
have  common  with  the  other  by  reason  of 
vicinage,  and  in  A  there  are  fifty  acres,  and 
in  B  one  hundred  acres  of  common,  the  inha. 
bitants  of  A  cannot  put  more  cattle  into  their 
common  of  fifty  acres  than  it  will  food ;  nee  e 
eonverso,     Corbet^s  case,  7  Ca  5  a. 

2.  If  on*  has  common  without  number,  still 
he  ought  not  so  to  surcharge  the  soil  as  to  de- 
prive the  lord  of  common  there.  MeUor  ▼. 
Spateman,  1  Saund.  345. 

3.  If  he  does,  the  lord  may  distrain;  bat 
admeasurement  does  not  lie.    Id.  ibid. 

4.  The  lord  may  by  custom  be  stinted  of 
common  in  his  own  soil.  Kenrick  v.  Pargiter, 
Yelv.  129. 

VIII.  Appoetionhznt  of  common. 

1.  Common  appendant  may  be  apportioned 
by  act  of  the  party,  but  not  common  appurte- 
nant   Sir  K  Roll  V.  Sir  R.  Osbom,  Hob,  25. 

2.  Common  appendant  being  of  common 
right,  is  apportionable  by  tho  commoner's  pur- 
chasing part  of  the  land  to  which,  dtc,  as  rent 
is  on  the  lord*s  purchasing  part  of  the  tenancy ; 
so  also  by  his  alienation  of  part  of  the  land  to 
which  common  is  appendant;  but  common  ap- 
purtenant being  against  common  right,  by 
such  a  purchase  all  the  common  would  be  cx« 
tinguished.  T)trringham^s  case,  4  Co.  36  b. 
Wild's  case,  8  Oa.  78  b.  S.  P. 

3-  But  in  either  case,  the  common  shall  be 
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apportioned  by  the  alienation  in  foe  of  parcel 
of  the  land  in  which.  Sec;  and  the  alienee  may 
plead  that  he  is  seised,  Ate,  and  that  he  and 
all  those  whose  estate  he  has,  Slc.  have  used  to 
have  common  of  pasture.  Wild's  case,  8  Ck>. 
78  b.    1  Brownl.  180.  S.  C. 

4.  Common  appurtenant  shall  be  appor- 
tioned upon  sale  of  part  of  the  land.  Arum. 
Hob.  235. 

5.  There  may  be  an  apportionment  of  com- 
mon appendant  or  appurtenant  certain;  but 
common  appurtenant  only  can  be  severed  and 

f  ranted  to  another.    Leniel  v.  Harslop^  3  Keb. 
6.  pi.  4. 

6.  When  common  appendant  is  apportion, 
able  by  purchase  of  part  of  the  land,  the  com- 
moner ought  to  prescribe  fur  the  wliole  till 
Bud]  a  day  when  he  purchased;  when  by  sale, 
the  alienee  may  prescribe  for  common  append- 
ant to  his  parcel.  TSfrringhatn's  case,  4  Ca 
36  b. 

7.  Common  being  apportioned  by  purchase 
of  part,  if  an  assise  be  brought,  the  terre-tenant 
of  the  land  charged  witli  the  residue  of  the 
common  shall  be  alone  charged.  Tipring- 
ham*8  case,  4  Co.  36  b. 

IX.  Or  ArrROYEMENT  AND  tNCLOSURK  OF  COMMON 
BT  THE  LORD  OR  OWNER. 

1.  Where  men  have  common  in  gross  for  a 
certain  number  of  cattle,  the  lord  can  approve, 
leaving  sufficient  for  them,  and  that  by  the 
common  law.  Sir  S.  Proctor  v.  Sir  J.  MaUorte, 
1  Ra  365. 

2.  Right  of  common  of  pasture  and  common 
of  turbary,  will  not  hinder  the  lord*s  improve- 
ment by  inclosnrc,  if  he  leaves  sufficient  com- 
mon for  the  tenants  of  the  manor.  Fatocett  v. 
Strickland,  1  Com.  578.    Willcs,  57.  S.  C. 

3.  Approvement  for  cnrtclage  is  ill,  unless 
the  house  to  which  it  is  annexed  is  ancient 
NetfU  V.  Hamerton,  1  Keb.  283.  pi.  89. 

4.  The  lord  or  his  tenant  shall  have  no 
common  to  lands  improved  under  the  statute 
of  MertoD,  cap.  4.  Costard  v.  Wingfield,  2 
Leon.  44 

5.  Where  one  has  purchased  divers  parcels 
of  land  in  D  together,  in  which  the  inhabitants 
have  used  to  have  shack,  and  long  since  has 
inclosed  it,  and,  notwithstanding,  alwavs  aflcr 
harvest,  the  inhabitants  have  had  shack  there 
by  passing  into  it  by  bars  or  gates  with  their 
cattle,  then  it  shall  be  token  as  common  a  p. 
pendant  or  appurtenant,  and  the  owner  cannot 
exclude  them  of  common ;  but  if  in  the  town 
of  S.  the  custom  and  usage  has  been,  that 

every  owner  in  the  same  town  has 
[  *30T  ]  ^inclosed  his  own  lands  from  time  to 

time,  and  so  has  held  it  in  severalty, 
any  owner  may  inclose  and  hold  in  severalty, 
and  exclude  himself  to  have  shack  with  the 
others.    CorheVs  case,  7  Co.  5  a. 

6.  Freeholders  having  lands  lying  together 
in  a  common  field,  may,  by  custom,  inclose 
them  against  the  commoners.  Tickman  v. 
Thorne,  2  Mod.  105. 

7.  If  tile  lord,  in  approving,  injure  the  right 


of  eommon  of  turbuy,  the  penom  vfaose  rigiit 
is  so  injured  may  have  an  action  againittbe 
lord.    FatDcett  r,  Strieklmnd^  Willes,  57. 

8.  Approvement  is  an  extinguishiDent  of 
common,  but  cann«it  be  against  a  grant  of  nk 
feeling.    Patter  v.  Nortk^  2  Keb.  517.  pL  13. 

9.  A  license  to  incloee  common  may  iie 
pleaded  as  a  release  of  common.  MiUi  t.  £t 
teridge,  1  Show.  350. 

10.  Approvement  near  a  way  bbdi  tbe 
party  to  repair  it  Rex  ▼.  Sir  N,  Staugktt», 
2  Keb.  552.  pi.  34. 

11.  If  a  lord  legally  make  an  approvemeot, 
and  inclose  it,  and  it  ie  thrown  down  in  tbe 
night,  the  next  ville  is  bound  to  indict  the  pu- 
ties,  or  repair  the  inclosure.  Procter  v.  Md- 
Itirie,  1  Ro.  365. 

12.  If  the  incloeores  are  destroyed,  the  lord 
can  have  a  writ  to  inquire  of  the  damafe,  tod 
distrain  the  neighbouring  vills.    1  Sid.  34. 


X.  iNcioeuax  bt  ▲  oommoiki. 

1.  A  custom  for  one  commoner  to  indo* 
against  another  ia  good  Barker  v.  Jhsn^  1 
Wihi.44.    4Co.36b. 

2.  Such  incloaure  ia  only  to  prevent  one 
man*8  cattle  straying  into  the  lands  d  the 
oUier;  but  if  Uiey  do  escape  thither,  the  tres- 
pass is  excused  by  reason  of  ancient  oai|e. 
Tyrringhani'e  case,  4  Co.  38  b. 
XI.  When  and  how  common  uoomks  b- 

TiNcrr. 

1.  If  a  copyholder  of  inheritance,  who  bis 
common  appurtenant,  purchase  the  freehdd, 
though  with  the  words  ^'and  all  comnioo 
thereto  belonging,**  the  common  is  extinct 
Spwrter  V.  iSSinl,  Comb.  127.  Ihrtr.Tfa^ 
Mo.  667.  S.  P. 

2.  So  it  become*  extinct  by  purchase  rf 
parcel  of  the  land.  Kimpton  v.  Wood,  1  And. 
159.  ^ 

3.  If  common  is  releaaed  in  part  oftbe  land, 
it  is  extinct  in  the  whole;  for  itis  entire  thnwgh 
the  whole  land.  Rotheram  v.  Cfnen,  Oo. 
Eliz.594    2  And.  89.    1  Show.  35a 

4.  A  man  (disseised  of  common  appendant) 
makes  a  feoffment  of  the  land  to  which»  &cj 
the  common  is  extinct  Stanwe  v.  CUvien,  1 
Ra  101. 

5.  By  a  lease  for  years,  tiie  oomtaoojs  n« 
suspended  nor  discharged,  but  apportioBWl- 
Morse  v.  Webb,  13  Co.  65.  ^ 

6.  Common,  where  obtained  by  long  s^- 
anco,  may  be  lost  by  k>og  negligence.    aM*- 

3  Leon.  202. 

7.  If  Uicre  be  a  copyholder  of  a  mess»g9 
and  two  acres  in  fee,  which  the  lord  aft»- 
wards  grants  and  confirms  to  bun  cum  pff^ 
nentiis,  this  new  grant  will  extinguish  t/^^ 
of  common  which  the  tenant  before  had  in^ 
lord's  waste.  Maseam  v.  Hunter, Yclji^- 
1  Bulst  2.    1  Brownl.  220.,  cited  2  Mod  -^ 

8.  If  a  copyhold  (to  which  common  o^ 
longed,)  escheat,  and  the  lord  grants  it  ww 
Ul  common  appurtenant,  the  grantee  fmu 
have  common,  though  the  ancient  conuw* 


COMMON. 


308 


WorUdg€  r.  JKifi|f«iod,Cro.  £1 

794. 

9.  Goainian  appurtenant  is  extinct  b}r  unity 
of  poeRflBi»  of  the  whole  land;  and  a  division 
of  the  land  destroys  it  Smith  v.  Anotoi,  Ma 
463.    'fCo.36b.SwC. 

10.  Bnteommoa  appendant  does  not  become 
extinet  by  anity.  Guy  v.  Browne,  Mo.  644 
CotUn,  Bradfkaioe's  case.  Mo.  462. 

Ih  if  A  has  a  house  i^ith  common  appurte- 
nant in  the  lands  of  B,  and  conveys  it  to  B, 
the  old  right  of  common  is  extinguished  by 
the  unity  of  possession;  but  if  fi  leases  it  with 
*aU  oommon  used  therewith,**  it  is  a  good 
grant  of  a  new  right  of  common  during  the 
term.    BradshMW  v.  Eyr,  Cro.  £1. 570. 

12.  Cbmmon  bdongmg  to  copyhold  estates 
is  lost  if  the  copyhold  be  enfianchised.  Crow- 
iker  T.  OldfieU  Holt,  147.  1  Salk.  171,  366. 
S.C. 

13.  But  where  the  common  is  out  of  the 
miDor,  though  he  enfiranchtHS  his  copyhold, 
the  oommoo  remains.    Crowther  t.  Otdfidd, 

1  Salk.  171. 
{  "308  ]     *14  Common  appendant  remains, 

though  a  house  be  afterwards  built 
on  the  land,  or  the  arable  land  be  converted  to 
putnre;  but  in  pleading,  it  ought  to  be  pre- 
scribed fi>r  as  appendant  to  land.  Tyring- 
Wm*t  case,  4  Co.  36  b. 

^  15.  Common  of  estovers  is  not  lost  by  grub- 
bing up  the  wood,  but  still  an  assise  wifi  lie. 
Comer  v.  Aadreum,  Hob..43. 

1&  Sowing  a  small  part  of  the  field  does  not 
oust  the  commoner  in  the  residue.  Truloek 
T.  Rigthy,  Yelv.  185. 

17.  Cmnmon  in  a  forest  remains  after  dis- 
tfibrestatkm.    Jennings  v.  JBocAc,  Palm.  94. 

18.  The  dividing  of  a  common  from  the 
iDvior,  cannot  prejudice  the  common.  JSo- 
ierte  v.  Young,  Hob.  286. 

XII.  How  REVrVKO. 

1>  Common  of  estovers  appendant  to  a 
i»Qse  is  not  lost  by  the  falling  down  of  the 
howe,  for  it  is  revived  upon  we  re-edifying. 
Cmoptr  V.  AndrewB,  Hob.  39,  40. 

8.  If  common  be  appurtenant  to  copyhold 
bnd  which  escheats,  and  the  lord  grants  the 
^nd  with  all  commons,  dec,  the  common  is 
revived.  WorUdge  v.  Kynguwell,  2  And. 
169. 

3.  Common  being  extinct  by  unity  of  pos- 
Kssion,  the  house  and  lands  were  let  to  J.  S. 
with  all  commons,  dec.  thereto  belonging,  or 
Qscd  or  occupied,  therewith,  &&;  it  is  a  good 
inni  of  a  new  common  for  the  time;  but  the 
luing  thoreof  must  be  averred  by  the  lessee. 
Bradtkaw  v.  Eyr,  Cro.  Eliz.  570. 

XIII.  RlGHTB  OF  TOE  LORD. 

1.  The  lord  may  drive  the  common  and  the 
conunoner's  cattle  intermixed  with  a  stran- 
fer's  to  sever  them.  Thoma$  v.  Niehol$,  3 
Lev.  40, 41. 

3.  The  lord  may  distrain  either  a  strangcr*B 
or  a  oommoner*s  cattle.    1  Saund.  Rep.  346  d. 


3.  The  lord  of  a  manor  may  let  out  to  pas- 
ture part  of  the  common,  or  license  another  to 
put  in  his  cattle,  provided  he  leave  sufficient 
for  the  commoners.  Smith  v.  Feverell,  2  Mod. 
7.  lLutw.39.  lFrccm.l90.S.C.  1  Saund. 
Rep.  346  a.  346  b.    lb.  n.  [c]. 

4.  The  lord  of  the  soil  may  put  in,  &.C.  as 
well  beasts  of  warren  as  other  beasts.  Ha»' 
sard  V.  Cantrdt,  1  Lutw.  108. 

5.  So  he  may  make  burrows  in  a  common, 
and  stock  them  with  rabbits;  but  not  so  as  to 
surcharge  the  common.  Hadesden  v.  Gryttel, 
Cro.  Jac.  195. 

6.  The  lord  of  a  manor  may  prescribe  for 
himself  and  his  tenants  and  iarmerF,  to  take 
fowl  in  the  warren  of  anolher;  but  this  right 
cannot  be  claimed  by  custom.  DamW$  case, 
3  Mod.  246. 

7.  The  lord's  interest  in  the  mines,  trees, 
dtc  still  continues.  2  Saund.  Rep.  328.  n. 
(13). 

8.  The  lord  of  the  soil  cannot  dig  pits  in  the 
common  to  find  coal,  gravel,  d&c.  for  he  can 
approve  only  by  the  statute.  Qoe  v.  CofAer, 
1  Sid.  106. 

9.  The  lord  of  a  manor  cannot  justify  driv- 
ing  away  cattle  from  a  stack  of  corn  which  he 
has  erected  on  the  common.  Farmer  v.  Hunt, 
Cro.  Jac.  271. 

10.  If  a  man  who  claims  common  appurte- 
nant puts  in  any  cattle  which  are  not  levant 
and  couchant,  he  does  an  injury  to  the  lord, 
and  may  be  punished  as  a  trespasser  for  them. 
HoskiM  V.  RobvM,  2  Saund.  327. 

XIV.  Rights  of  the  commoner. 

1.  It  is  a  maxim,  that  a  commoner  cannot 
prescribe  for  common  («o  nomine)  for  the 
whole  year,  in  exclusion  of  the  lord.  Patter 
V.  Sir  H,  North,  1  Vent  394.  1  Saund.  Rep. 
333. 

2.  But  he  may  prescribe  for  common  in  ex- 
elusion  of  the  lord  totally,  or  in  a  qualified 
manner,  for  part  of  the  year.  1  Saund.  Rep. 
353.  353  a. 

3.  Ana  he  may  prescribe  for  the  sole  and 
several  pasture  for  the  whole  year  in  exclusion 
of  the  lord.    1  Saund.  Rep.  353. 

4.  Where  common  is  claimed  for  beasts 
levant  and  couchant  on  certain  land,  no  other 
beasts  ought  to  be  put  on  the  common  but 
those  of  the  tenant  of  the  land  to  which  it  is 
appendant,  or  those  which  he  takes  to  com- 
poster  his  land.  Rumeey  v.  Raw9on,  1  Vent 
18. 

5.  And  he  cannot  license  a  stranger  to 
put  on  cattle.  1  Saund.  Rep.  352.  n.  (1).  2 
Lev.  2. 

•6.  Unless  he  has  eda  paatura,  [  •300  ] 
Hopkins  v.  Robinson,  2  Lev.  2. 

7.  So,  though  he  has  common  for  a  certain 
number,  he  cannot  license  another  to  put  in 
his  cattle  to  use  the  common.  Monks  v.  But- 
Ur,  2  Ro.  147. 

8.  But  such  license  (when  grantable)  must 
be  by  deed.     Ut  temb,  Rumsey  v.  Kawtoii,  T. 
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Raym.  171.  Cro.  Jac.  575.  HoikinsY,  Robina, 
2  S&und.  326,  327. 

9.  Where  there  is  conanaon  ^r  cause  de  vi- 
cinage between  two,  and  one  incloses,  though 
the  other's  common  is  not  gone,  he  cannot 
put  his  cattle  into  that  land,  but  they  may 
escape  thither  of  themselves.  Sir  J.  Conway* 9^ 
ca8e,3  Dy.  316.  pL4. 

10.  A  commoner  may  distrain  cattle  da. 
mage  feasant  Samhorne  v.  Harilo^  Bridg. 
10. 

11.  But  he  can  in  general  only  distrain  a 
ttranger^s  cattle.  1  Saund.  Rep.  346  d.  Hinks 
V.  Clerk,  2  Lev.  252.  2  Leon.  201.  Yelv. 
129. 

12.  If  he  brings  an  action  against  the  stran- 
ger, he  must  show  damage.  Hinka  v.  Clerk, 
2  Lev.  252. 

13.  And  it  seem)  he  cannot  justify  digtresa 
of  a  stranger's  beasts  without  showing  special 
damage.  WooUon  v.  Salter,  3  Lev.  104.  3 
Salk.94. 

14.  A  copyholder  having  a  right  of  common, 
may  have  an  action  on  the  case  against  a 
stranger  for  putting  beasts  into  the  common, 
by  which  he  cannot  have  his  common  of  pas- 
ture  in  so  beneficial  a  manner  as  before.  Ma- 
rya^B  case,  9  Ck>.  Ill  b. 

15.  But  he  cannot  have  an  action  of  tres- 
pass  for  a  wrong  done  to  his  common.  Smith 
V.  Kemp,  4  Mod.  187. 

16.  If  the  trespass  be  so  small  that  the 
commoner  sustains  no  loss,  the  commoner 
cannot  take  the  beasts  damage  feasant,  nor 
have  any  action  for  the  trespass.  Marya'a 
case,  9  Co.  Ill  b. 

17.  But  the  lord  of  the  soil  may  have  an 
action  of  trespass,  whether  the  damage  is  great 
or  little.    Marya^a  case,  9  Co.  Ill  b. 

18.  Where  common  of  estovers,  or  of  pas- 
ture, or  a  oorody,  is  certain,  and  the  right  is 
disturbed  in  one  year,  the  remedy  is  by  ac- 
tion for  damages ;  not  to  take  double  in  the 
next  year.  Thomaaon  v.  Mackworih,  Orl. 
Bridg.  509. 

19.  A  commoner  cannot  distrain  the  lord's 
cattle  damage  feasant  Kenrick  v.  Partiger, 
jCro,  Jac.  208. 

20.  Unless  the  lord  surcharges  a  stinted 
common.   Kenrick  v.  Pargiter,  Cro.  Jac.  208. 

21.  And  then  he  may  distrain  the  lord's 
supernumerary  cattle.  Kenrick  v.  Partiger, 
Yelv.  129.  1  Saund.  Rep.  353.  Cro.  Jac.  208. 
S.  P. 

22.  A  commoner  cannot  kill  conies  which 
destroy  his  common.  Ould  v.  Conyea,  4  Leon. 
7.  Cro.  Jac.  195.    Yelv.  104.   Cro.  El.  876. 

23.  A  prescription  to  hunt  and  kill  conies  in 
a  common  is  bad.  Sambomey.  Harilo.  Bride. 
U.  * 

24.  A  commoner  cannot  maintain  an  action 
for  damage  done  by  the  rabbits  of  a  stranger 
upon  the  common,  for  they  are/«r<s  naturae, 
and  he  may  kill  them.  Hinaley  v.  WUkinaon, 
Cro.  Car.  387. 

25.  Neither  can  he  destroy  coney  burrows 


made  in  the  csomznon.     Sir  J.  Horaey  Y.Bag" 
barton,  Cro.  Jac.  229. 

26.  If  a  man  (having  a  right  of  oommoD) 
be  excluded  by  erections,  be  may  have  a  spe- 
cial action  on  the  case  against  the  lord.  Ma 
V.  fVyviU,  7  Mod.  286. 

27.  And  he  may  justify  puUing  down  hed^ 
built  upon  the  common,  diaaon  v.  Casar,  3 
Mod.  66. 

28.  But  he  cannot  abate,  nnless  be  be  pre. 
vented  from  enjoying  his  £^bt  of  common  to 
a  certain  extent  Rex  v.  W^oitt,  7  Mod. 287. 
Sadgrove  v.  Kirby,  7  Mod.  287.  n. 

29.  If  the  hedges,  dLC  in  such  a  case  be 
pulled  down  in  a  riotous  manner,  the  ooort 
will  grant  an  information.  Rex  v.  Wyvl,  3 
Mod.  66. 

30.  A  commoner  cannot  cut  molehills,  dig 
trenches,  make  fishponds,  or  any  improre- 
ment  on  the  common.  1  Sid.  107. 

31.  If  some  commoners  let  their  com  lie 
beyond  the  usual  time,  the  other  comnwDen 
may  put  in  their  cattle.  Anon.  2  Leon.  2ft2, 
203. 

32.  But  a  oonunoner  cannot  justify  dispen- 
ing  fern  ashes  burnt  by  a  stranger.  Weodtim 
v.Abrton,  2  Stra.  777. 

33.  Nor  can  a  commoner,  who  has 

*a  right  to  dig  and  Uke  clay,  justify  (  WO  J 
taking  that  which  another  has  dug, 
thou^  he  is  no  commoner.    Stua  v.  Atftt, 
Cro.  EL  434. 

34.  The  grantor  of  common  cannot  erect  a 
hay-stack  on  it,  nor  chase  the  grantee's  cattle. 
Farmer  v.  Hunt,  Yelv.  201. 

35.  There  must  be  a  prescription  to  drive 
the  common,  but  be  may  justify  iropoandin| 
without  prescription.  Brom^fidd  v.  Teigh^  2 
Lev.  87. 

XV.  Of  thk  FoaM  of  action  FiiofEa  to  n 

ADOPTKO  FOa  AN  INJUaT  TO  OOJIMOW. 

1.  There  was  a  special  writ  in  the  «P^ 
for  common  of  pasture,  but  not  for  any  wier 
common.     Webb' a  case,  8  Co.  48  a.  1 1^- «  «• 

2.  Case  lies  by  tenant  at  wiU  for  dcrtW^ 
his  common  of  pasture  with  conies.  TTwww* 
ley  V.  Hov>,  T.  Jones,  5.  . 

3.  So  it  lies  by  a  conmioner  against  one  wbo 
disturbed  him  of  his  common  by  diggiof<^ 
ney  burrows,  &,c    Comb.  175.   SLeon.Jw. 

4.  In  all  cases  of  injuries  to  common  by 
surcharge,  if  it  is  apprehended  that  the  wrong- 
doer means  to  defend  himself  under  a  cJ«/n 
of  right,  the  lord  should  bring  treapaaa  <x  d^ 
train,  and  the  commoner  caaa  and  not  distrain. 
1  Saund.  Rep.  346  fit,  s,/. 

XVI.  Proceedings  in  soch  actio»»» 
(a)  Declaration, 

1.  In  an  acUon  on  the  case  by  a  comroooff 
for  disturbance,  the  plaintiff  need  not  ^ 
any  title.  3  Keb.  820.  pi.  44  Comb,  l^^- 
Skin.  214.  S.  P.  1  Saund.  346.  Strode  f^  ^^ 
4  Mod.  418.    Qreenhow  v.  lUUy.  Will«»i  jw. 

2.  But  if  he  does  so  insufficicnUy,  it  w  »°- 
1  Saund.  Rep.  346  a. 
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3.  In  ui  letion  by  a  commoner  against  the 
lord  for  injuring  his  right  of  common,  he  must 
■et  forth  his  tit£l  Greenhow  v.  JUUy,  Willes, 
619. 

4.  It  is  sofEcient  if  it  state  that  the  plain- 
tiff was  poMcsscd  of  a  tenement,  6lc.  and  had 
right  of  common  in  the  pkce  where,  Slc 
Sinde  T.  Byrt^  4  Mod.  4ia  Willes,  619.  1 
Sannd.  Rep.  346.  Skin.  ^1. 

5.  And  tikis  allegation  it  is  enough  to  prove 
in  part    1  Saund.  Rep.  346.  n.  [a.] 

6.  The  right  need  not  be  claimed  as  apper- 
taining to  the  land,  6lc  1  Saund.  Rep.  346.  n. 

7.  A  claim  of  common  by  a  man  for  himself 
and  those  whose  estate  he  has,  Alc,  though 
not  as  being  appendant  or  in  any  other  man- 
ner, is  notwithstandinfir  good  afler  verdict 
^netby  r.  Musenden,  2  Sid.  87. 

8.  A  right  of  common  must  be  averred  and 
proved.  1  Saund.  Rep.  346  a, 

9.  In  an  action  on  the  case  for  disturbance 
of  common  claimed  in  right  of  lands  parcel  of 
a  manor,  &.C.  it  must  be  stated,  that  not  only 
the  lands  were  by  custom  held  at  the  will  of 
the  lord,  but  also  that  they  were  demised  and 
demisable  by  him,  to  hold  of  him,  &c  Crow- 
der  V.  Oldfidd,  6  Mod.  20. 

10.  But  if  a  declaration  state,  that  the  plain- 
tiff was  seised  of  lands  parcel  of  such  a  ma- 
nor, and  that  he  held  them  by  copy  of  court 
roll  as  a  customary  tenant  according  to  the 
custom  of  the  said  manor,  and  that  he  had  (in 
respect  thereof)  a  right  of  common  by  cus- 
tom on  such  a  part  of  the  manor,  the  omission 
of  stating  that  the  lands  were  held  at  the  will 
of  the  lord  is  cured  by  a  verdict ;  for  as  they 
ve  alleged  to  be  parcel  of  the  manor,  they 
■baU  then  be  intended  to  be  copyhold.  Craw- 
<ferv.0^/ScU,6Mod.  19. 

11.  In  an  action  on  the  case  by  a  commoner 
*funst  the  lord  of  the  manor  for  disturbance 
of  common,  the  commoner  must  particularly 
■'w  the  surcharge ;  but  against  a  stranger, 
he  may  declare  generally  that  the  defendant 
pot  in  his  cattle,  viz.  horses,  cows,  hogs,  &.c. 
so  that  he  could  not  have  his  common  in  so 
unplea  manner  as  he  ought  to  have.  Smith 
V.  PnereU,  2  Mod.  7.    1  Saund.  346  a.  S.  P. 

13.  The  declaration  must  state  that  the 
plaintiff  could  not  use  his  common  in  so  am- 
ple a  manner  as  he  ought  1  Saund  Rep.  346  a. 

13.  A  declaration  in  case  for  disturbance  of 
common,  setting  forth  the  plaintiff^s  right  to 
the  common  only  with  a  cumque  etianif  Sfc. 
that  he  had  right  of  common  in  the  place 
where,  and  afterwards  charging  the  defend- 
ant with  doing  the  dama^,  is  af- 
[  *311  ]  firmative*  enough ;  for  this  is  not 
like  to  an  action  of  trespass  quare 
otm  he  did  a  trespass,  for  then  the  sense  is 
imperfect    Styleman  v.  Patrick,  2  Mod.  142. 

14  An  action  on  the  case  for  inclosing  so 
iBUiy  acres  **  paf  oel  of  the  common  of  pas- 
tve,"  is  good  afler  verdict  for  tliough  techni- 
cally the  word  **  commonia"  signifies  the  right 


only,  and  not  the  place  ot  oommencing,  and 
being  incorporeal  is  not  the  subject  of  inck^ 
sure,  yet  in  common  parlance  it  siffnihes  the 
common  itself.  Jackaon  v.  Laveright,  10  Mod. 
185. 

(b)  Plea;  and  herein  of  justification  under  a 
pretcriptionfor  common. 

1.  A  man  may  prescribe  for  common  for 
himself  and  his  tenants.  MeUor  v.  Spateman^ 
1  Saund.  344. 

2.  But  it  cannot  be  claimed  by  custom  by 
inhabitants.  1  Saund.  341.  n.  (3).  346/.  n.  [gj. 

3.  There  is  no  difference  when  the  pre- 
scription is  for  cattle  levant  and  couchant,  and 
when  for  a  certain  number  of  cattle  levant  and 
couchant;  but  when  the  prescription  is  for 
common  appurtenant  to  land,  without  alleging 
that  it  is  for  cattle  levant  and  couchant,  a  cer- 
tain number  of  cattle  ought  to  be  expressed. 
Moree  v.  Webb,  13  Ca  65. 

4.  A  plea,  justifying  under  a  right  of  com- 
mon, must  set  out  the  defendant's  title  spe- 
cially. Anon,  11  Mod.  53.  Anon.  12  Mod. 
35.    1  Saund.  346. 

5.  Otherwise,  where  the  statement  of  the 
right  of  common  is  only  inducement  1  Saund. 
346. 

6.  By  unnecessarily  setting  out  title,  de- 
fondant  gives  plaintiff  an  opportunity  of  tra- 
versing it ;  and  the  entire  right  may  be  trav- 
ersed.   1  Saund.  346  a. 

7.  A  corporation  may  prescribe  for  common 
in  gross  for  cattle  levant  and  couchant  within 
a  town,  but  not  for  common  in  gross  without 
number.    Mellor  v.  I^pateman,  1  Saund.  343. 

8.  A  prescription  by  a  burgess,  that  the 
mayor  and  burgesses  of  the  corporation  have 
time  out  of  mind  had  a  right  of  common  for 
themselves  and  each  of  them  in  such  a  place, 
is  good.    Stapleo  v.  MeUor,  2  Show.  43. 

9.  Common  in  another's  soil  cannot  be 
claimed  by  custom,  except  in  the  case  of  a 
copyholder  against  his  lord.  1  Saund.  341. 
n.  (3). 

10.  If  claimed  in  right  of  a  freehold  estate, 
it  must  be  prescribed  for  in  a  que  estate.  1 
Saund.  348.  n.  (10). 

11.  Common  of  pasture  without  land  may 
be  parcel  of  a  manor,  though  demised  and  de- 
misable by  cop?  of  court  roil ;  and  if  it  be 
claimed  by  the  lord  of  a  manor  in  the  soil  of 
another  for  a  certain  number  of  cattle,  without 
regard  to  levancy  and  oouchancy,  and  be  not 
claimed  as  incident  to  arable  land,  it  will  be 
taken  to  be  common  appurtenant  AftMgraoe 
V.  Cave,  Willes,  319. 

12.  For  the  diffSerence  between  prescribing 
for  common  appurtenant  and  common  in  gross 
without  number,  see  MeUor  v.  iS^patemon,  1 
Saund.  345. 

13.  Prescription  for  common  appurtenant; 
the  defendant  traversed  that  they  were  the 
cattle  of  the  plaintiff,  levant  and  couchant  upon, 
&c. ;  the  traverse  was  adjudged  good  upon  de- 
murrer ;  for  not  only  the  levancy  and  couch- 
ancy  is  the  measure  of  this  common,  but  the 
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property  of  the  ptrty  UkewiK.  JMciKtlofi  v. 
Tremlian,  Skin.  137.  9  Show.  32a  &  C. 
cited  1  Burr.  330. 

14.  A  prescription  ftr  common  for  cattle 
levant  and  couchant  on  a  ootta^  is  good. 
Emerton  y.  Seiby,  6  Mod.  115. 

15.  In  pleading  a  prescription  for  common 
for  a  certain  number  of  cattle  belonging  to  a 
yard-land,  he  need  not  say  levant  on  the  yard- 
land;  but  otherwise,  if  it  be  common  without 
number.    Steven»  v.  iiustin,  2  Mod.  185. 

16.  A  plea  prescribing  for  common  appur- 
tenant to  land  for  commonable  cattle,  without 
jaying  levant  and  couchant,  is  bad.  1  Saund. 
S6  aX    Jeferiea  v.  Watkins,  3  Mod.  16*2. 

17.  The  averment  of  levancy  and  ooucbancy 
is  material  and  traversable.    1  Saund.  28  a. 

18.  The  omission  is  bad  on  general  demur- 
rer.    1  Saund.  28  a ;  but  see  n.  [k], 

19.  But  it  is  aided  by  the  statute  of  jeofails. 
France  v.  Dinger,  Cro.  Jac.  44. 

20.  And  also  by  verdict  J^trin  v.  WaU 
kins,  3  Mod.  162. 

21.  Or  judgment  by  default  1  Saund.  28 
41. 227.  n.  t,  228  ^;  but  see  28  a.  n.  [k], 

22.  In  prescribing  for  common  for 
[  *312  ]  ^certain  number  of  cattle,  it  need  not 
be  said,  tiiey  were  levant  and  couch- 
ant   Stevens  y.  Auttin,  2  Mod.  185.  1  Saund. 
38  b. 

23.  In  a  title  of  common  for  beasts  levant  et 
couchant,  the  levancy  and  cwchaney  is  not 
traversable.  Potter  v.  Sir  A.  North,  1  Vent 
385. 

24.  If  a  oonimoner  having  right  of  common 
for  one  beast,  put  on  two,  the  lord  can  only 
distrain  the  one  put  on  last,  unless  they  were 
both  turned  on  together ;  and  it  must  be  shown 
in  a  plea  (justifying  the  taking  as  a  surcharge), 
whether  they  were  put  on  together  or  sepa- 
rately ;  and  if  the  latter,  which  was  put  on 
first    ^Ow  V.  W«#,  WiU.  638. 

25.  If  the  plaintiff  in  his  count  alleges  only 
that  he  cannot  have  his  common  in  so  benefi- 
cial a  manner,  &c.,  the  sufficiency  of  common 
is  not  traversable.  Haeeard  v.  Cantrell,  1 
Lutw.  107. 

26.  If,  to  an  action  on  the  case  by  a  com- 
moner fbr  injuring  his  right  of  common,  the 
defendant  plead  that  he  dug  turves  under  a 
license  fh>m  the  lord,  he  should  add,  that  suf- 
ficient common  was  left  for  the  commoner ; 
and  if  he  do  not,  the  plaintiff  need  not  reply 
that  sufficient  common  was  not  left  Qreen- 
howe  V.  lUley,  WiUes,  619. 

27.  Where  common  Is  claimed,  the  land  in 
which,  and  to  which.  Sec,  should  be  shown  in 
certain.    Broxholme  v.  Thoroldy  Yelv.  177. 

28.  The  party  claiming  a  common  of  pas- 
ture,  in  pleading,  need  not  say  in  express 
terms  whether  it  be  common  appendant,  ap- 
purtenant, or  in  gross ;  but  the  court  will  judge 
of  it  from  the  nature  of  the  right  claimed. 
Muegrave  v.  Cave,  Willes,  319. 

29.  A  claim  of  common  in  a  field  a  tempore 
fractionis  eampi  is  bad,  even  afier  a  verdict 


establishing  the  claim,  on  aooomt  of  tbe  u- 
certainty  <n  the  word  Jfraetionio.  Uoctiaf  n 
Lamb,  1  Ld.Rayro.  645. 

30.  In  an  action  for  disturbance  of  ooraim, 
the  defendant*B  special  naatter  of  defence  need 
not  be  pleaded,  bat  may  be  nven  in  erideoa 
under  the  general  iasiie.  BewMt  v.£)pMk. 
(MS.)  1  Selw.  N.  P.  442.  1  Saund.  346.C 
S.  P. 

(c)  RepUeatUm. 

1.  If  to  trespass  for  driving  away  a  ood* 
moner*8  cattle  from  the  common,  the  lord 
justifies  under  an  approvement  of  the  comnxii, 
alleging  that  he  lefl  sufficient  common  of  ptf* 
ture  for  his  tenants,  and  the  plaintiff  replies, 
that  he  was  also  entitled  to  common  of  torbt' 
ry,  and  therefore  the  lord  wrongfully  iDcJoMd, 
&c  and  that  he  (the  plaintiff)  put  m  bis  at. 
tie  to  enjoy  his  common  of  pasture,  and  tbe 
defendant  demurs,  it  will  be  taken  thit  tbe 
lord  did  leave  sufficient  common  of  pasture. 
Fatocdi  V.  StrtciUamf,  WiU.  57.  2  Com.  577. 
S.  C. 

2.  In  replevin  fbr  six  cows,  if  tbe  defcndut 
avows  fbr  damage  feasant,  and  the  |Jaiotiff 
replies  a  seisin  of  certain  lands,  and  a  rufbt  ti 
common  of  pasture  for  beasts  levant  and  ooo* 
chant,  the  defendant  may  traverse  that  tbe 
cattle  were  the  cattle  of  the  plaintiff.  Jfeaae- 
ton  V.  7Veoi/ian,2  Show.  329. 

3.  The  right  of  common  for  his  comnMOi^ 
ble  cattle  levant  and  couchant,  may  be  tnr- 
ersed  and  put  to  issue  together.  MeUw  t. 
i^f«fiMrn,  1  Saund.  34  6,  c.  and  n  [e]. 

(d)  Evidence, 

1.  On  a  trial  respecting  the  right  of  com- 
mon,  the  freeholders  cannot  witness  one  » 
another.    Lord  Hmoard  v.  BeU,  Hob.92. 

2.  Proof  that  cattle  were  foddered  mthe 
yard  or  homcttall,  is  sufficient  prorfo^^J^^ 
and  couchancy.  Emerton  v.  Selhy,  1  SaltiW- 
6  Mod.  113.  . 

3.  This  means,  that  they  must  be  fcdder«i 
with  stubble,  <kc  produced firom,  the  »»«•*?' 
or  land  iUelf  to  which  the  yard  btiengt;  w 
if  an  acre  of  land  will  produce  only  w  ©«» 
hay,  Slc,  as  will  maintain  but  one  oof^w« 
occupier  shall  not  put  two  on  the  comnwDi 
because  he  fodders  Aem  in  the  yard  withw* 
produce  of  other  land.  Per  Rayimmd  c.  J- 
Rogers  v.  Benstead,  1727.  MSS.  Selw.  «•  ^' 
(6  ed.)  440.  Fulcher  v.  Scales coram,!^"^ 
J.    1  Selw.  N.  P.  441.  ^     .  1^ 

4.  The  same  title  as  that  laid  need  not  "• 
proved.    1  Saund.  Rep.  346  a,  .^  . 

5.  The  prescription  is  well  maintaiiieMJ 
evidence  of  a  right  more  extensive  ^^^JT 
laid  in  the  prescription;  though  »* J*.T^ 
wise,  e  converso.  Thus,  evidence  of  a  ri^ 
common  for  horses  and  sheep  ™""*¥^,^. 
issue  upon  a  prescription  of  common  lor 
ses  only ;  so,  proof  of  common  for  ^^^  j 
sheep  "and  cows,  when  the  prescnp-  I 

lion  is  confined  to  sheep.    Coney  v.        ..^^ 
Verden,  (1727.  MSS.)    1  Selw.  W-  r- 
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Bridg99  T.  Smt,  4  Blod.  89.    Pott,  div.  (e) 
pL  1. 

6.  Proof  of  a  ri^ht  of  common  may  be  given 
in  eTidenee  nnder  the  general  issue.  Bennet 
▼.  Spiwkt^  amU^  div.  (b.)  pL  30.  p.  3152. 
{^)  Verdict, 
I.  On  a  prescription  for  common  fir  sheep, 
a  TerdieC  finding  it  fi>r  sheep  and  cows  is  good. 
Burgee  r.  Steer,  1  Show.  347.  12  Mod.  Ss.  4 
Mod89.&a 

31  In  a  ftto<{  permiUat  or  avowry,  if  a  man 
pKicribe  for  common  in  one  hundred  acres, 
and  the  jury  find  it  for  fifty  only,  it  is  against 
the^aintiffor  avowant ;  but  otherwise,  in  an 
tetion  on  the  case,  for  thefe  the  action  is 
brought  fi>r  the  tort  and  not  upon  the  title. 
Vor^  V.  Tmmoek,  Pahn.  270. 

3.  If  the  plaintiff  declare  that  the  defendant 
pot  in  his  cattle,  &&,  and  it  be  found  that  he 
did  noC  put  them  in,  but  that  they  came  in  by 
MCipe,  the  (rfaintiff  shall  have  judgment,  for 
the  eating  the  grass  is  the  substance.  Mary$*s 
cise,9  Co.  Ill  b.  1  BrownL  197.  2  BrownL 
55.  146l  Godb.  185.  S.  a 
4>  One  seised  of  land  to  which  common  of 

Etere  was  appendant,  demised  oart  of  the 
d  hi  jtns.  In  replevin,  &r  tsJung  com- 
■nonable  cattle  on  the  common,  the  freehold 
of  which  was  in  one  under  whom  the  defend- 
ant made  conusance,  the  plaintiff,  to  whom 
the  lands  to  which,  Slc  had  descended  as  heir, 
pleaded  the  common  by  prescription  in  bar  of 
the  avowry,  and  the  defendant  traversed  the 
prescription  :  upon  special  verdict,  finding 
t'wae  fiicis,  it  was  held  that  the  issue  ought  to 
be  found  against  the  defendant ;  and  that  he 
^DpU  not  give  the  lease  in  evidence.  Morse  v. 
Weii,  13  C6.  65. 

COMMON  COUNCIL. 

^  1.  Many  acts  of  the  common  council  of  the 
^  of  London  have  no  other  foundation  than 
^  reneral  custom  of  making  ordinances. 
AWnt  V.  Pla^,  OrL  Bridg.  296. 

2*  The  office  of  common  councilman  is  in 
law  accounted  a  fivehold.  Beg  v.  Simpeon.  10 
Hod.380. 

3.  And  yet  a  man  may  be  removed  from  it 
u>  his  absence.    10  Mod.  380. 

^  No  cause  need  be  assigned  fur  the  re. 
pofal  of  a  common  councilman,  for  his  office 
la  eoQaieral  to  the  corporation.  Warren's  case, 
CraJac.540. 

5.  Hie  court  will  not  grant  an  information 
nr  refusiDg  to  accept  the  office  of.  common 
^iiuieilman ;  but  the  corporation  may,  by  a 
^e-Iaw,  inflict  a  penalty  fi>r  such  refusal, 
"inn.  11  Mod.  132. 

.  C.  In  a  corporation  by  prescription,  if  the 
n^t  of  electing  common  councilmen  is  in  the 
<^nion  council,  and  they  have  never  in  prac> 
^^  proceeded  to  an  election,  without  being 
■Qtnmoncd  for  the  purpose  by  the  mayor,  an 
election  by  Roms  of  them  at  a  corporate  roeet- 
^S  ibr  another  purpose  is  void,  notwitbstand- 1 


ing  all  the  common  councilmen  were  present 
at  the  time,  had  notice  of  the  election,  and 
might  have  concurred  in  it  BSaehell  v.  Neven^ 
eon,  2  Ld.  Raym.  1355.  And  see  /wtl,  tit 
CoaroRATioN. 

7.  A  common  councilman  must  take  the 
oaths,    i^ez  V.  Loee,  12  Mod.  60L 

8.  A  freeman  of  London  is  not  deprived  of 
his  right  of  votinp^  for  a  common  councilman 
by  not  having  paid  the  orphan  tax.  fVarden 
V.  Boue,  7  Mod.  323. 

COMMON  PLEA& 
See  poetj  tit  Court. 

COMMON  RECOVERY. 
See  poet,  tit  RaoovuT. 

COMMON  SERJEANT. 
The  common  serjeant  may  file  an  informa- 
tion in  the  mayor*8  court    Beg  v.  jRqgert,  7 
Mod.  28. 

COMMON,  TENANT  IN. 

See  poet,  tit  Joimt-txnant. 

•COMPOSITION.       [  •ZU  ] 
ConrosmoN  bt  a  BANxaurr  wttb 

HIS  cREDrroaa. 

1.  A  composition  made  with  creditors,  un- 
der the  8  &  9  W.  3  c.  18 ,  must  be  final.  F<2f. 
ham  v.  Cudworth,  3  Salk.  59. 

2.  A  composition  made  with  the  parties 
signing,  is  binding  on  the  rest  EUie  v.  OUave^ 
3  Salk.  60. 

3.  In  debt  upon  bond,  the  defendant  pleaded 
the  act  of  composition  above  mentioned ;  an 
exception  was  taken  to  the  plea,  that  it  was 
merely  alleged  that  he  absconded  the  17th  of 
November,  1696,  but  not  that  he  absconded  at 
the  time  of  the  making  the  act ;  (^r  the  17th 
of  November  extended  only  to  the  being  a 
prisoner  for  debt,  whereas  the  absoondmg 
ought  to  have  been  at  the  time  of  the  act,  &c.;) 
and  for  this  reason,  the  plea  was  held  bad. 
NiehoUe  v.  TirreU,  2  Ld.  Raym,  811. 

4.  So  to  debt  upon  judgment,  the  defendant 
pleaded  a  composition  nuide  with  two  th|rds 
of  his  real  creditors  under  the  same  act  of  par- 
liament, and  averred  that  on  a  certain  day, 
being  incapable  to  pay  his  debts,  he,  se  db 
ueuMi  loco  eommorantue  evue  euhtnuai  et  ab» 
scondidit,  but  did  not  say  that  he  absconded 
for  deU  ;  and  the  plea  was  overruled.  GreeH' 
uoay  V.  Freeman,  2  Raym.  810.  7  Mod.  83.  S. 
C,  and  Southouee  v.  Butter,  there  cited. 

5.  If  a  trader  pay  to  the  person  (striking 
the  docket,)  money,  or  deliver  satisfkction  or 
security  for  bis  debt,  whereby  such  person 
may  receive  more  in  the  pound  than  the  other 
creditors,  such'  payment,  Slc  shall  be  an  act 
of  bankruptcy.  If  a  commission  has  issued, 
the  chancellor  may  either  declare  it  valid,  and 
order  it  to  be  proceeded  in,  (a  new  power  not 
contained  in  the  act  of  G.  2.  whereby  it  was 
necessary  in  all  cases  to  supersede  it,)  or  he 
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may  direct  it  to  be  tapeneded,  and  a  new  cme 
to  issue.  The  new  commission  may  be  sup- 
ported by  proof  either  of  the  act  of  compound- 
ing, or  any  other  act  of  bankruptoy.  The  ere* 
ditor  compounding'  forfeits  his  whole  debt,  and 
ii  also  bound  to  repay  the  consideration  he 
received.    6  6.  4.  c.  16.  s.  a  Eden,  B.  L.  36, 

37. 

6.  The  new  bankrupt  act  has  introduced 
fh>m  the  Scotch  law  a  new  mode  of  termi- 
nating^ a  bankruptoy  by  what  is  called  a  cmn- 
wmtion  contract.  This  provision  enables  the 
bankrupt,  after  he  has  passed  his  last  exami- 
nation, to  make  an  offer  of  composition,  or  se- 
curity for  composition,  and  if  nine-tcnths  in 
number  and  value  of  the  creditors  accept  it, 
the  rest  of  the  creditors  are  bound  by  it.  6  G. 
4.  c.  16.  M.  133, 134.    Eden,  B.  L.  417. 

COMPOUNDING. 

T.  Or  OOMFOUNDIMO  A  FENAI.  ACTION,  p.  314. 

IL  Qi  oonroDNDOio  a  ceiminal  FRoaBcunoif, 
p.  314. 

L  Or  cosfPouNDDia  a  ravAL  AcnoN. 

1.  By  the  18  Eliz.  c.  5.  s.  3.,  a  prosecution 
onder  a  penal  statute  cannot  be  compounded 
until  after  answer  ;  nor  then,  without  consent 
of  the  court,  under  pain  of  fine  and  imprison- 
ment.   See  Bum  J.  dlst  ed.  pp.  85,  86,  87. 

2.  This  act  extends  only  to  suits  brought  by 
common  informers,  and  not  to  actions  at  the 
•uit  of  a  party  grieved.  KiTkman  v.  WheeUvt 
1  Salk.  30. 

3.  Leave  to  compound  was  denied  upon  the 
statute  for  selling  gold  rings  of  less  fineness 
than  it  directs.  Howell  q.  t  v.  Morris^  1  Wils. 
79. 

4.  The  court  gave  leave  to  compound,  where 
the  defendant  was  in  execution,  on  an  affidavit 
of  his  property.  Bradthaw  v.  Mottram^  1  Str. 
167. 

II.  Or  OOBfPOUNDIlfG  A  CEIMTNAL  PEOSBCUTION. 

1.  It  is  illegal  to  receive  or  stipulate  to  re- 
ceive any  consideration  for  suppressing  a  cri- 
minal prosecution,  or  compromising  it  with- 
out the  sanction  of  the  court ;  and,  if  accom- 
panied with  maintenance,  will  make  the  party 
an  accessory  aiUr  the  fkct ;  but  the  merely 
taking  one*s  own  goods  back  again  is  no  of- 
fence. 1  Hawk,  c  59.  s.  7.  ^c.  1  Hale,  371, 
ice    1  Ch.  Grim.  L.  3, 4. 

2.  Any  agreement  made  for  compounding  a 
public  ofience  is  invalid.  5  East,  398.  1  Ch. 
Grim.  L.  4. 

[  •315  ]        •COMPUTATION. 

See  TiMK. 

CONCEALMENT. 

1.  The  concealment  of  material  circnm- 
stances  vitiates  all  contracts.  Hodgoon  v. 
^ichardoon,  1  Bla.  Rep.  465.  2  Saund.  Rep. 
200  a,  6. 

2.  So,  if  the  assured  conceal  any  material 
laet  which  relates  to  the  ship  or  goods  in- 1 


sured,  the  pcdicj  is  Toid,  and  the  aMonr  not 
liable.  Carter  ▼.  Boehm^  3  Burr.  1905.  1  Bh. 
Rep.  593.  S.  C.    2  Saund.  200  a.  n.  [6]. 

3.  Even  though  it  be  not  made  with  a 
fraudulent  intention,  but  arises  from  a  mir 
take  or  negligence.     Id.  ibid. 

4.  If  a  creditor,  wishing  to  induce  aootber 
creditor  to  come  to  an  arrangement,  cooceth 
his  own  debt,  the  party  malung  such  mat. 
presentetion,  would,  if  the  composition  took 
effect,  be  precluded  from  proving  bit  ova 
debt;  but  if  he  does  not,  the  party  will  not  be 
affected  by  his  misrepresentation.  CeeU  t. 
Plaiotow,  1  Anst  202.  1  Rose,  13a  3  Ves. 
456.  11  Id.  40.  1  Esp.RP.C.132.  Eden, 
RL.125. 

CONDITION. 
I.  What  is  a  oonoition,  p.  315. 
II.  What  is  not  a  ooNDmoN,  p.  31(1 
III.  What  oonditions  aek  good,  p.  31(i> 
•    IV.  What  ooifDinoFfs  ark  ▼oin,  p.  317. 

V.  GONSDQUKNCB    OF    A    OONDmOif  UOB 

VOID,  p.  319. 
VI.  ComrraucTiow  op  a  ooiinrnoif,p.319. 
VII.  Or  ooNDrnoNS  ntscsDDn; — 

(a)  What  t>  a  eandUion  frecedtfi,^ 
320. 

(b)  What  it  not,  p.  321. 

VIII.  Op  THE  PKaPORMAMOi  or  A  oosn- 
tion; — 

(a)  anoU9htmldbe,p.3Si2. 

(b)  At  what  Ume  it  should  Upetftrmr 

e</,p.323. 
IX.  How  A  oisjuNcrrvK  ooMDmos  a  to 

n  psaroRMKD,  p.  324. 
X.  Waaif  A  ooNDiTiow  »  wnx  m* 

loaMKA,  p.  324. 
XI.  When  not,  p^  325. 
XII.  What  is  a  bekach  op  a  oomanos,^ 
325. 
XIII.  What  is  not  a  sasACH,  p.  337. 
XIV.  CoNsmncNnE  op  a  imach  of  a  oor. 
nrrioN,  p.  328. 

XV.  Or  the  APPOETIONIIBIT  OF  A  OOTOI- 

TION,  p.  328. 
XVL  Op  the  desteuction  or  deie»«b"- 
TION  or  A  condition,  p.  328. 
XVII.  When  peefoemancb  is  vxaoto^  P- 
329. 
XVin.  Who  can  take  a»vamtage  of  a  cos- 

omoN,  p.  330.  ^j^ 

[Reipecting  entries  for  eonditimu  hrc^ 

ieepost,  tit  Entry.  . 

Ar  the  pletidingB  connected  with  eondiht>»»^ 

see  ^ost,  tit  Covenant  and  Debt.] 


I.  What  is  a  ooNnmoN. 

1.  If  one  make  an  estete  reserving  *J^ 
provided,  that  if  it  be  not  paid,  it  shaU  be  law 
fid  for  him  to  distrain,  and  (if  no  distrew) " 
re.enter,  this  is  a  condition.  Moodie  y-  ^^ 
non,  1  Ra  330.  367.  Browning  ▼•  ^«»^' 
Plowd.  130.  .  „  ^ 

2.  The  words  in  a  lease  *•««<'  ^  'rtJZ 
be  lawful  for  the  Uoue  to  alien  withant  benu' 


condition; 
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^t&«  IttMr,**  main  a  eonditiaOf  tmt  the  re- 
■tnini  cpBtlmw  onlr  darinr  the  liTet  of  the 
leaaee  and  levor.     Anotu  1  Vy,  65.  pL  8. 

3.  lienee  of  a  term  eovenants  and  gnntM 
whh  the  leanr,  thai  be  will  not  anign,  upon 
pain  of  feHeitore ;  this  makea  a  condition. 

4.  *  And  the  leaaee  ahall  continne  to  dwell 

upon,  d£.c  under  pain  of  forfeiture," 
[  *3]6  J  *is  a  condition ;  and,  if  broken,  the 

leaeor  may  re-enter.  CAsdkeZcy'« 
caK,  1  Dy.  79.  pL  46. 

5.  The  words  **  proTided  and  it  is  agreed, 
&e."  make  a  condition,  and  not  a  covenant 
Gcery  ▼.  Heoson,  Cro.  Car.  ISa 

6.  The  word  **  proviso**  may  operate  as  a 
eondition,  tfaoogh  there  are  eovenanti  in  the 
■une  dauae,  and  though  the  rest  of  the  sen- 
teooe  are  the  words  of  the  grantee ;  but  when 
it  depends  on  another  clause,  it  is  but  a  (juali- 
finiiaQ  of  the  sentence,  and  no  condition. 
CnrnweO'temae^  2  Co.  89  b. 

7-  The  rules  as  to  where  a  proviso  will 
iBake  a  condition,  and  where  a  covenant,  is 
iiBcertain,  but  the  intent  of  the  parties  is  to 
be  looked  to;  and  where  the  proviso  is  joined 
te  in  exception,  reservation,  or  covenant,  it 
>eems  only  to  be  a  restraint  of  that  thing,  and 
not  of  the  estate.    Mo.  44.  51. 106. 174  459. 

8.  For  in  wills,  grants,  or  contracts,  the  law 
^iU  interpret  words  (not  at  all  proper)  to 
anMKiQt  to  a  condition,  rather  than  the  inten. 
tionoftheparties  should  be  fhistrated.  7\cr. 
•«r  V.  OwdWts,  10  Mod.  184.  S22. 

9.  The  word  <*  for"  makes  a  condition  in 
l^uoffi  ezeoMory.    Pesters  v.  Opie,  3  Saund. 

10.  If  one  thing  be  given  or  sold  ibr  ano- 
ther thing  in  cases  of  personal  property,  the 
"fiir"  oMkes  a  condition;  but  not  in  cases 

^  i^  property.    Hooper  v.  AndretM,  1  Ro. 
132. 

11.  A  condition  to  defeat  a  feoffment  of 
"i^  oQght  to  be  contained  in  the  same  char- 
ts of  ftoffinent    J^VnoeU  v.  ForruL  3  Saund. 

4a 

13.  But  a  saving  or  a  condition  may  be 
cntuned  in  another  deed,  if  executed  at  the 
■ttie  tune.  CrmnweWo  case,  3  Co.  69  b.  3 
Siiuid.4a&P. 

II.  What  is  mot  a  ooimrnoN. 
,  I*  Every  eondition  is  in  its  nature  compul- 
^%  ttid  attended  with  some  prejudice  tu  the 
P^  if  it  is  not  performed ;  and  therefore 
'Qch  words  as  refer  a  thing  to  the  free  choice 
>od  election  of  the  party  to  do  it  or  not,  with- 
^  prgudice  in  either  case,  do  not  make  a 
coHiition.  Ca2tAtrstv.BMiii2im,Plow.33,34 
138.139. 

3.  Feoffee  covenants  and  grants,  that  after 
■i^umI  his  heirs  have  enjoyed  the  land  peace- 
^^7  a  hundred  and  one  years  without  inter- 
'^Vtioo  of  the  feoffor  his  heirs  or  assigns,  the 
^^offiir  ehaU  enter,  and  the  livery  shall  he  void; 
^  ii  not  a  conditioii,  but  a  fhtnre  use  by  1 

Vol.  I.  30 


which  the  lessor  and  his  heirs  ihall  enter. 
BoMiy.  WeMsK, Ma  733. 

3.  Lease  of  lands  in  B  by  the  arehbiokop  of 
Y,  rendering  rent  there,  proviso,  "that  during 
anv  vacancy  of  the  see,  the  rent  should  be 
paid  to  the  chapter  ut  in  jure  sue;*'  this  proviso 
IS  not  a  condition,  nor  can  the  rent  be  paid  to 
the  chapter,  who  have  not  the  reversion ;  and 
injure  ttis  is  contrary  to  the  king's  rieht  to 
the  temporalities  oede  tMcante.  Ayer  v.  Oraie, 
3  Dy.  323.  pL  30. 

4.  A  clause  in  a  lease,  **that  the  lessee 
(paying  the  rent  and  peHbrming  the  eove- 
nanti on  his  part  to  be  performed)  shall  qui« 
etly  enjoy  the  premises,**  is  not  a  condition, 
but  a  covenant.  Hayo  v.  Biekerotaff^  3  Mod. 
35. 

5.  It  is  covenanted  b^  articles,  that  the 
lessor  doth  let,  dca  provided  the  lessee  pay^ 
1002.  annually;  this  is  a  reservation,  not  a 
condition.    Harrington  v.  Wyes,  Mo.  459. 

6.  In  a  license  to  a  parson  with  cure  of  souls, 
to  accept  of  another  benefice  **  medo  sti.  inr 
frd'^  ten  miles  of  the  former,  the  words  **fiiadis 
stt  ttt/ra**  shall  not  be  taken  as  a  condition,  so 
as  to  make  the  first  benefice  void  on  the  taking 
of  the  second.  Dodoon  v.  Lynn,  Cro.  Gar.  475. 

III.  WHsaa  coNDrrioMS  arc  ooon. 

1.  If  the  condition  of  a  bond  be  in  this 
form,  **  the  condition  of  this  obligation  is  such, 
that  if^  Slc  then  the  condition  of  this  obliga- 
tion to  be  eoid,**  the  latfer  words  are  void,  imd 
the  condition  is  good  withcmt  them.  Jfouk- 
oerer  v.  Hdwxby,  3  Saund.  79. 

3.  A  condition  not  to  alien,  may  be  annex- 
ed to  a  lease;  otherwise,  if  the  lease  be  to  the 
lessee  and  his  assigns.  SHuekeUy  v.  Butler^ 
Hob.  170. 

3.  Lease  upon  condition,  that  if  lessor  dii^ 
turb  lessee,  that  then  lessee  shall  have  the 
fee,  is  good.  P(ettfVton*s  case,  cited  1  And. 
316. 

4.  Or,  that  the  estate  of  him  so 
attempting*  shall  go  to  next  in  re-  [  *317  ] 
niainder.  Oarmyn  v.  Arste<«,  3  And. 
7—13. 135, 136. 140, 141.    Ma  367. 

5.  A  condition  to  restrain  tenant  in  tail  from 
aliening,  is  good.  CorheVo  case,  3  And.  137, 
139.    Sed  vide  poet,  div.  IV.  pi.  33, 35,  dca 

6.  If  a  fteffment  be  made  (rendering  rent) 
upon  condition,  that  if  the  rent  be  in  arrear, 
the  lend  shall  return  to  the  feofibr,  the  con- 
dition is  good.  Potoiley  v.  B/odbnon,  3  Ro. 
S43. 

7.  The  condition  must  destroy  the  whole 
estate.    Cowper  v.  iindreies.  Hob.  43. 

8.  A  condition  of  a  bond  to  give  evidence 
when  required,  and  not  to  molest  the  obligee 
in  his  lands  or  goods,  is  good,  for  it  is  to  be 
intended  tortiously;  otherwise  fer  fislany,  or 
other  just  cause.  Ihboon  v.  Crew,  Cro.  Eixt, 
705. 

9.  A  bond  given  to  save  a  gaoler  harmlees 
against  past  escapes  is  good,  but  not  against 
fhture  escapes.    Fox  v.  7U/y,  6  Mod.  335. 

10.  A  deriee  of  a  masfusfo  and  wharf  in 
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London  was  mada  to  teatator's  wife  and  her 
heirs,  on  condition  to  convey  the  same  in  con- 
venient time  ofier  his  decease,  for  the  estab- 
lishmcnt  of  a  grammar  school  for  ever,  the 
rent  and  profits  for  her  life  (she  maintaining 
the  charity);  on  the  death  of  the  testator,  tlie 
devisee  entered,  and  eight  years  after,  demised 
for  a  long  term  of  years,  and  died;  the  heirs  at 
law  having  entered  for  breach  of  the  condi- 
tion,  conveyed  to  the  queen;  and  upon  intru. 
sion  by  the  attorney-general  against  the  as- 
signee of  the  lease,  it  was  held  Uiat  the  condi. 
tion  was  good ;  charitable  uses  not  being  taken 
away  by  the  statute  23  H.  8.  c.  10.  against 
superstitious  uses ;  and  that  the  lease  was  a 
breach  of  the  condition  for  which  the  heir 
might  enter.    Porter*8  case,  1  Co.  22  a. 

11.  A  condition  to  resign  upon  request  is 
^ood,  and  not  simoniacal,  and  judgment  upon 
It  was  affirmed  in  a  writ  of  error.  WaUon  v. 
Baker,  T.  Raym.  175. 

12.  A  bond  conditioned  for  the  obligor's  sub- 
mission to  the  churchy  is  good.  Denham  v. 
Sadler,  6  Mod.  71. 

Id.  A  bond  for  a  deputy  to  pay  half  the 
profits  of  an  office  (being  within  the  statute  5 
^  6  E.  6.  c  16.)  to  the  principal,  and  to  retain 
the  other  half  to  himself^  is  good;  otherwise, 
had  it  been  for  a  sum  certain.  CtUliford  v. 
Cardonell,  1  Com.  1. 

14.  A  bond  given  to  a  plaintiff  by  a  third 
person,  conditioned  that  the  person  arrested 
shall  give  such  security  as  the  plaintiff  shall 
approve,  or  render  his  bod^  at  the  return  of 
the  writ,  is  good,  and  not  within  the  sUtute  26 
H.  6.  c.  10.  Oile  V.  CarUr,  2  Mod.  305. 
IV.  What  oonditionb  ark  void. 

1.  A  condition  to  do  any  thing  against  law 
is  void,  and  the  bond  single.  Carpenter  v. 
J9eZ(,  Comb.  246. 

2.  If  the  condition  be  entire  and  against 
law,  the  whole  is  void;  otherwise,  where  it 
oonsiste  of  several  parts.    1  Sannd.  66  a.  n. 

(!)• 

3.  A  condition  of  a  bond  not  to  give  ,evi- 

dence  at  the  assizes,  was  held  to  be  against 
law;  and  that  the  obligee  ought  to  be  prose- 
cuted for  taking  such  a  bond.  Jlfoson  v.  Wat- 
iHiw,2Vent.  109. 

4.  A  bond  conditioned  to  commit  mainte- 
nance or  eztortion,  is  void.  BeaufoyU  case, 
10  Co.  101.  2  Leon.  107.  Moore,  186.  11 
Mod.  93.  n.  (a). 

5.  If  a  condition  subsequent  be  illegal  or 
impossible  at  the  time  of  the  gift,  or  become 
impossible  by  the  act  of  God,  the  gift  remains 
absolute,  and  the  condition  is  void.  Kelly  v. 
Monek,  3  Ridgw.  262. 

6.  A  void  condition  makes  the  bond  void, 
where  it  is  incorporated  with  it,  and  is  part 
of  the  lien,  as  in  a  recognizance  by  bail;  other- 
wise, where  it  is  indorsed,  or  underwritten. 
FuUerUm  v.  Agnew,  I  Salk.  172.  1  Leon. 
189.  Jfer(ev.J?laA0,  Holt,  122, 14a  ISaund. 
66.  n.  (1). 

7.  If  a  person  hold  an  auditor's  office  for 


lifo,  and  depute  another  to  exier<»Be  the  aiid 
office  during  his  good  behaTioar,  a  bond  girea 
by  such  deputy  to  pay  his  principal  yearly 
(during  the  said  deputation)  200/.,  and  tiut, 
in  consideration  thereof^  the  deputy  shall  have 
all  the  rente  and  profits  of  the  said  office  ta 
his  own  use,  is  void  by  the  statute  5  &.  €  Edw. 
6.  c.  16.;  for  it  is  a  bond  to  pay  a  certain  mm 
at  all  events.  Oodolpkin  v.  7\tdor,  6  Mod. 
234. 

6.  A  grant  of  a  faoiiae  upon  condi- 
tion *iiot  to  use  the  shop,  is  void.  [  *3l8  } 
StukeUy  v.  Butler^  Hob.  170. 

9.  A  bond  not  to  exercise  a  trade  genenflj 
is  void.    Rex  v.  Cuaacke^  2  Ra  114. 

10.  For  to  restrain  a  man  to  use  a  trade  at 
any  time  or  plaoe,  is  against  law  and  the  be- 
nefit of  the  comnKmwe^th.  Colgate  w.Betck' 
Ur,  Cro.  Eliz.  872. 

11.  A  bond  given  with  oondition  not  to 
buy  sheep*s  feet,  &^c  of  any  others  bat  foch 
and  such,  dtc.  and  not  to  buy  above  a  oertab 
quantity,  dtc,  is  void.  Thmnpmm  v.  Herteifi 
1  Sliow.  2. 

12.  Condition  that  obUgor  shall  not  ezerei» 
the  trade  of  a  blacksmith  in  such  a  pIaoe,s 
void,    iitton.  Mo.  342.  pL  ti79. 

13.  A  dyer  was  bound  that  he  sbooU  not 
use  the  dyer*s  craft  for  two  ^ears;  enditwu 
held  that  the  bond  was  against  commcia  law. 
Dier'e  case,  2  H.  5.  5.  b. 

14.  A  person  (who  has  not  served  an  appren- 
ticeship) cannot  be  restrained  from  working 
at  his  trade  in  a  private  house  for  the  oae  a 
the  family.    Ipswiek  Tailor'e  case,  11  Ca  5i 

15.  A  legacy  to  a  daughter  upon  coodiUon 
"^that  she  shall  not  marry  without  cooaest,  or 
shall  not  marry  a  man  who  shall  not  be  leian 
of  an  estate  in  fee,  or  of  freehold  property  « 
the  clear  yearly  value  of  SOOi.;"  the  coodiwe 
is  void.    JTei/y  V  Mbneib,  3  Ridgw.  205. 

la  Where  a  portion  is  given  in  oonfidera. 
tion  that  a  daughter  should  never  roMJ^y^ 
eondition  is  void.  Harvey  t.  A^I^  *  ^^'"°' 
729.  . 

1*7.  So,  where  a  legacy  is  given  on  «»«. 
deration  that  the  legatee  should  not  many 
without  consent,  and  there  is  no  deviK  over, 
the  condition  is  void.  Harvey  v.  AMt^  » 
Com.  729.  Oreeleyy.  Luther,  Mo.  esr  r/et- 
loon  V.  FUxgeratd,  3  Mod,  33.,  ated  ug. 

la  The  ecclesiastical  court  mak"  »«  °^ 
ference  whether  there  is  a  devise  over  or^ 
but  in  both  oases  holds  the  oonditioa  «»» 
Harvey  v.  ABkton,i  Com.  730.  .  n  -^ 

19.  Condition  that  tenant  in  tail  abaU  n» 
marry  is  void.    Jenk.  Cent  243. 

20.  A  oondition  is  void  for  repugnancy* 
uncertainty.    Poph.  16,  99.  ^ 

21.  If  A  make  a  feoffincnt  in  ft«.  «Pf  J^ 
dition  generaUy  that  the  feofiee  shall  ntftj"^ 
the  condition  is  void,  as  being  ^fT" 


iVbrtow  V.  iSmiiief,  Hob.  13.    ^^^^^^^ 

22.  Feoffment  to  B,  with  warrsnty.F^ 

tiiat  the  warrantv  ahaU  be  void,  this  »» ''^ 

proviso.    Jenk.  96. 
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S3.  Upon  the  creation  of  eitate  tail,  on  oon- 
ditioQ  that  if  any  issue  go  about  to  make  dis- 
ooaturaanoe,  hit  estate  shall  cease  as  if  dead, 
the  ooodidiOD  is  void.  CkolmeUy  v.  Uimble^ 
1  And.  346,  347. 

24.  If  lands  are  given  to  baron  and  feme  in 
special  tail,  upon  condition  that  the  baron  shall 
not  levy  a  fine  with  proclamations  to  bar  his 
issue,  the  eoacliti<Hi  is  void.    Duneambe  v. 

25.  CoTenant  to  stand  seised  to  the  use  of 
the  covenantors  for  life,  with  remainder  over  in 
tail;  provisoi,  that  if  any  of  them  in  remainder 
in  tul  shall  attempt  to  alien,  the  uses  shall 
cease  as  to  him  as  if  he  were  dead,  and  the  es- 
late  shall  immediately  be  to  such  person  to 
whem  it  would  fro  if  he  were  dead;  held,  that 
this  proviso  was  repugnant  to  the  estates  tail 
aodToid.  Oorto'f  case,  1  Co.  83  b.  See  also 
2And.l3.141.    W.Ja  180,181. 

^.  Condition  not  to  suffer  a  common  reco- 
very annexed  to  an  estate  tail  is  void,  as  being 
repugnant    Stuekeley  v.  Butler,  Hob.  170. 

27.  A  condition  must  defeat  the  whole  es- 
tate, and  not  a  part  only  of  it  Corbetg  case, 
lCo.83b. 

^  A  condition  that  the  lessee  shall  not  oc- 
cupy for  a  time  is  void.  JIfoors  v.  SaviU,  2 
Leon.  132. 

2d.  If  the  condition  of  a  bond  be  repugnant, 
the  bond  b  single.  Welk  v.  Fsrgtisim,  11 
Mod.  191,199/^ 

30.  When  the  condition  is  underwritten  or 
indorsed,  and  impossible,  the  condition  is  void, 
and  the  oUigation  single.  PuUerUnv.AgneWy 
Holt,  14a    1  Saund.  66  n.  (1). 

31.  But  if  incorporated,  the  whole  bond  is 
void.    lSaund.6&n.  (1). 

32.  Bond  with  condition,  that  if  failure  be 
made  in  payment  of  the  money,  the  bond  shall 
be  void,  the  condition  is  repugnant  and  bond 
p^>  Vernon  v.  iUaop,  1  Sid.  105.  1  Lev. 
^7-  S.  C.      WeU9    V.    Ferguwn,  3   Salk. 

4e3. 
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WQ  VOID. 

.!•  If  the  condition  be  to  do  an  impossible 
^g.  the  bond  is  single.  Wall  ▼.  Grwet,  12 
Mod.4ia 

2.  If  the  condition  of  a  bond  be  repugnant, 
ttieboDd  is  single.  1?el2cv.FergiifOii,ll  Mod. 
i«ll<  199, 

3.  Or  if  the  condition  be  senseless.  Verrum 
'•^^^T.Raym.68. 

.  ^  If  a  condition  indor$ed  upon  a  bond  is 
{°"P<^bIe,  or  against  law,  or  repugnant,  the 
^  is  single.    ColMrtt  v.  BejtuXim^  Plow. 

^^*  S(^  if  the  bond  be  to  perform  covenants, 
It  the  deed  be  void,  the  obligation  is  single. 
^.  Durcy  w.  Sharpe,  1  Leon.  282. 

0.  Bat  if  a  bond  be  conditioned  for  the  per- 
wrmaace  of  covenants,  whereof  foms  only  are 
void  by  the  common  law,  the  bond  stands  good 
J^  uie  rest;  otherwise,  if  part  are  void  by  sta- 
^^law.    iVorton  V.  iSimmes,  Hob.  14. 


VI.  As  TO  THE  OORBTRUCTION  OF  A  OdrDmON. 

1.  Conditions  should  always  have  a  reason- 
able construction.  CoUhir9t  v.  Bejuakinj  Plow. 
30.34 

2.  A  condition  is  to  be  construed  as  an 
agreement,  according  to  the  intent  of  the  par- 
ties.    Thorpe  v.  T^ftorpe,  1  Salk.  171, 172. 

3.  But  the  intention  of  the  parties  will  not 
serve  to  construe  the  condition  of  an  obligation 
contrary  to  the  express  words.  Btiuer  v. 
Wigge,  1  Saund.  C6. 

4.  No  set  form  of  words  is  necessary  to 
make  a  condition,  but  it  must  be  construed  ac- 
cording to  the  intent  of  the  parties.  TVirner 
V.  Gooaiotn,  Fort  147. 

5.  Any  words  by  which  the  intention  of  the 
parties  may  appear  are  sufficient  to  make  the 
condition  of  an  obligation,  though  they  are 
improper.    Butler  v.  Wigge,  1  Saund.  66. 

6.  But  if  the  condition  of  a  bond  be  alto- 
gather  insensible  and  void,  generally  the  obli- 
gation will  be  single.    Id.  ibid. 

7.  A  bond  conditioned  for  the  delivery  of 
35,000  tiles,  to  the  value  of  1442.  at  I5f .  6d.  a 
thousand,  is  good  for  the  sum  of  144i.,  although 
the  number  of  tiles,  at  the  price  mentioned,  do 
not  amount  to  that  sum.  Holmes  v.  /«y,  2 
Show.  16. 

8.  Conditions  of  bonds  are  the  words  of  the 
obligee,  and  shall  be  construed  favourably  for 
the  obligor.  Butler  v.  Wigge,  1  Saund.  66.  3 
Salk.  95.  lia  1  Saund.  66  a.  n.  (1).  S.  P.  ^ 

9.  Dubious  words  in  the  condition  of  a  bond, 
are  to  be  understood  (ordinarily)  in  the  most 
&vourahle  sense  for  the  obligor.  7\imer  v. 
Goodwin,  10  Mod.  154. 223. 

10.  The  addition  of  useless  and  impertinent 
words  will  not  hurt  the  bond  and  condition 
which  were  perfect  before.  JMsttieoerer  v. 
Hawxlw,  2  Saund.  79,  80. 

11.  The  words  of  the  condition  must  be 
construed  by  Uie  recital  African  Society  v. 
Afoson,  GUb.  Rep.  240.  Brigetock  v.  Stavion, 
there  cited. 

12.  A  bond,  not  said  to  whom  bound,  is  to 
be  expounded  by  the  condition.  Loudon  v. 
GooU,  3  Lev.  21. 137. 

13.  Insensible  words  in  the  sum  of  an  obli- 
gation may  be  explained  by  the  condition. 
Cromwell  v.  Gtunoden,  2  Salk.  462. 

14.  If  a  bond  be  dated  the  1st  of  May,  to 
pay  the  I5th  day  of  May  next  ensuing,  it  shall 
refer  to  the  day  and  not  the  month.  Preocoi 
V. ,  Cro.  Jac.  646.  677. 

15.  A  condition  in  a  bond  that  the  obli^r 
shall  procure  a  release  for  two  several  legacies 
from  two  infantB  when  they  shall  come  to  their 
ages  of  twenty-one  years,  shall  be  taken  when 
they  respectively  attain  their  ages  of  twenty- 
one;  and  as  the  legacies  are  several,  they  must 
give  several  releases.    jBonoe  v.  Coati,  1  Mod. 

16.  The  condition  of  a  bond  reciting  a  sale 
of  lands,  and  that  the  obligor  ehaU  VMrrant  A, 
^he  ohottld  enjoy  it  peaceably,  to  him  and  his 
heiny  tlw  worcb  warrant  the  oaid  A^  without 
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saying  what,  ihal]  be  intended  of  the  lands  so 
sold.     Orenclife  ▼.  W ,  1  Dy.  42.  pi.  9. 

17.  And  if  A  peaceably  enjoy  during  his 
life,  that  is  a  sufficient  performance,  the  war- 
ranty only  extending  to  U^  in  esse  at  the 
time  of  making  it    S.  C.  1  Dy.  42.  pi.  9. 

18.  A  condition  not  to  molest  another  in  his 

land  or  goods  on  any  account,  shall  be 
[  *320  J  liberally  construed  to  intend  a  *tor. 

tious  molestation.  Dobton  t.  Crew, 
Cra  El.  703. 

19.  Conditions  in  restraint  of  marriage  are 
odious,  and  therefore  are  held  to  the  utmost 
rigour  and  strictness.  Keily  y.  Moncky  3 
Rid^w.26]. 

20.  On  a  bond  conditioned  that  if  A  should 
work  out  402.  at  the  usual  prices  of  packing, 
when  B  should  have  occasion  to  employ  him, 
or  otherwise  if  A  shall  pay  40Z.  &c,  a  may 
either  take  the  sum  in  work  or  in  money,  at 
his  own  election.  Wright  r,  BuU,  2  Mod. 
304 

21.  The  condition  of  a  bond  being,  that  if 
the  wife  of  the  obligee  die  before  the  feast  of 
Saint  John  the  Baptist,  without  issue  of  her 
body  then  living,  then  Ate,  the  words  **  then 
Jiving,"  refer  to  the  time  of  the  feast,  and  not 
to  her  death.  Bold  v.  Molineux,  1  Dy*  14.  pL 
72. 

22.  A  grants  a  walk  in  a  forest ;  B  (his  heir) 
oonfirms  it,  and  fVirther  pfrants  another  walk 
in  the  same  forest,  proviso,  that  the  grantee 
shall  not  cut  down  an^  trees  auper  pr^Bmiua  ; 
this  is  a  good  condition,  and  extends  to  both 
the  grants,  though  the  soil  is  not  granted ;  and 
the  jn-tfmtssa  properly  relates  only  to  the  thing 
(viz,  the  walks)  conveyed.  Earl  tf  Pembroke 
▼.;aMM,Cro.EL781. 

23.  Condition  to  save  the  obligee  harmless 
oonoeming  buying  certain  goom  at  such  a 
|»rice ;  this  extends  not  to  the  price,  but  the 
title.    Snudman  v.  Hutehifuon,  Aleyn,  95. 

24.  If  the  condition  of  a  bond  is,  that 
^  whereas  the  obligee  has  constituted  A  his 
deputy  to  execute  an  office  for  six  months ; 
now  if  A,  during  the  time  he  shall  continue 
his  deputy,  ghaU  pay  to  the  obligee  all  the 
money  which  he  shail,reoeive,  that  then,  d&c" 
the  condition  shall  be  restrained  to  the  money 
which  shall  be  received  during  the  six  months. 
Ld.  Arlington  Y.  Merrieke,  2  Saund.  413,414. 

25.  If  a  bond  be  conditioned  to  pay  the 
shoulder  of  every  third  deer  which  I  kill  in 
my  park,  yet  I  may  dispark  it  Cowper  v 
Andrewo,  Hob.  40. 

26.  Where  the  condition  of  a  bond  is,  that 
**  whereas  the  sheriff  has  constituted  the  obli- 
gor bailiff  of  an  hundred ;  now,  if  the  obligor 
shall  execute  all  warrants  to  him  directed,  that 
then,  d&c"  The  words  *"  all  warrants,"  shall 
be  construed  to  be  but  all  warrants  directed  to 
him  as  bailiff,  and  not  other  warrants.  HdrUm 
▼.  Day,  Sty.  18. ;  also  cited  in  Ld,  ArlingUm  v. 
Jlferridfce,  2  Saund.  414. 

27.  A  condition  of  a  bond  to  perform  cove- 
nants, payments,  &c  extends  only  to  compol- 


sofy  payments,  not  to  a  voluntaxy  warn  in  lbs 
proviso.    BriMtMv,  Knipe,  Yelv.  206. 

28.  A  bond  is  conditioned  that  the  oUifor 
shall  not  be  assisting  to  J.  S.  in  any  saits  to  be 
prosecuted  against  Uie  obligee ;  yet  if  the  obU. 
gee  sue  J.  S.  and  the  obligor,  they  may  join  in 
error.    Lamb  v.  Thompson,  Hob.  304. 

29.  If  a  bond  be  oonditiooed  to  seal  and 
execute  a  release  to  the  plaintiff,  the  defendsnt 
is  bound  to  do  it  without  any  tender ;  for  the 
words  execute  and  seal  comprehend  the  mak- 
ing.   Baker  v.  Wame,  T.  Raym.  232. 

VII.   Of  CONOITIONS  PaSCEDENT. 

(a)  What  is  a  condition  frecadaU, 

1.  If  one  is  to  do  a  thing  for  which  suMtber 
thing  is  to  be  done,  it  is  a  condition  precedent 
Thorpe  v.  Thorpe,  12  Mod.  460. 

2.  Thus,  where  A  agrees  to  release  B,  ia 
consideration  of  which  B  agrees  to  pay,  the 
release  b  a  condition  precedent,  the  perfbrm- 
ance  of  which  must  be  averred  to  maintain  u 
action.  Thorpe  v.  Thorpe,  12  Mod.  455, 45& 
1  Salk.  171.  231.  &  C. 

3.  Where  a  condition  precedent  eopdatiTe 
pervades  an  estate  or  trust,  the  whole  must  be 
performed  before  the  estate  or  trust  can  lis. 
Harvey  v.  Aaton,  2  Com.  732. 

4.  A  bond  was  conditioned,  that  if  tbe  de- 
fondant  resigned  his  living  by  such  a  time  for 
a  certain  pension  to  be  conveyed  to  the  parson, 
then,  4lc4  the  conveyance  of  the  pension  was 
adjudged  to  be  a  precedent  oondidon.  Turner 
V.  Ooodunn,  10  Mod.  223. 

5.  On  a  condition  to  grant  an  annuity  with- 
in  six  months  after  the  death  of  A,  or,  on  his 
refusing  so  to  do,  to  pay  3002.,  the  obligee  if 
bound  to  do  the  first  aet,inx.to  makeaze- 
quest  of  a  deed  of  annuiW  within  the  six 
months.    Bosifcet  v.  Bosto,  2  Mod.  200. 

6.  If  A  covenant  with  B  to  account  for  rente 
received,  and  B  covenants  with  A  to 

allow  him  certain  disbursements,*  it  [  nSlI  ] 
is  incumbent  on  A  to  do  the  first  act, 
viz,  to  account  for  the  rents,  before  he  cbd 
maintain  an  action  of  covenant  against  B  for 
not  allowing  him  the  disbursements  Sm- 
Ufayo  V.  EUUby,  2  Mod.  73. 
^  7.  In  mutual  covenants,  the  words  *  in  con* 
sideration  of  the  performance  thezeoT*  make 
in  reneral  a  condition  precedent  Jhakeke 
V.  Blacklowe,  2  Saund.  156, 157. 

8.  In  executory  agreements,  where  the 
plaintiff  declares  pro  eonaideratume  inde,  the 
word  ^/iro"  makes  a  condition  precedent,  ind 
neither  V^rtj  can  have  an  action  without  aver- 
ring  a  performance  on  his  part  Lack  v. 
Wright,  8  Mod.  42.  Thorp  v.  Thorp,  U  Moi 
460.  S.  P. 

9.  **  For"  makes  a  condition  precedent  in  a 
covenant  to  pay  money  for  stock  at  a  day  cer- 
tain.   Lockv,  Wrighi,  1  Stra.  569. 

10.  Upon  a  covenant  to  pay  so  much  mo- 
ney, ^the  plaintiff  making  to  the  defendant  a 
certain  estate  in  land,"  it  is  not  sufficient  to  de- 
clare lic€t  paratuo,  d&c  for  the  making  the 
eitate  is  a  preoedent  coDditioo,  the  periorm* 
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laee  of  winch  oniiBt  be  ezpranly  averred 
TWmer  t.  GM«»ii,  10  Mod.  154. 

11.  A  coadHion  precedent,  to  be  performed 
by  en  in&nt,  binds  him,  though  be  liad  no 
noUoe.    Ld.  Falkland  ▼.  Bertie,  Holt,  333. 

13.  An  ertate  nven  upon  condition  precedent 
shall  noC  arise,  UKxigh  the  condition  becomes 
impossibfe  by  the  act  of  God.    a  C.  Holt,  232. 

13L  Where  a  condition  is  precedent  to  the 
takiBg-  of  an  estate,  chancery  cannot  relieve 
in  case  of  non-perfbrmance ;  otherwise  in 
case  fif  forfeiture,  ^erfis  ▼.  PaUdand,  1  Salk. 
233. 

14  A  condition  precedent,  vmt.  marriage 
with  the  oonflent  of  the  mother  or  others,  an- 
nexed lo  a  portion  or  legacy,  is  not  to  be  dis- 
pensed with  in  a  court  of  equity,  tiiough  in 
the  ease  of  daughters*  fortunes.  Harvey  ▼. 
AUoH  mmd  Otker9,  2  Com.  726. 

15.  Performance  most  be  averred  of  a  con- 
dition precedent,  for  otherwise  nothing  vests. 
AeknUf  V.  Vermon,  3  Com.  516.  Poynter  v. 
PffmUr,  Cro.  Car.  195.  381. 

16.  Or  else  it  most  be  shown  that  the  plain- 
tiff was  ready  to  perform  his  part  CoUitu  t. 
GikU,  3  Burr.  899. 

17.  In  all  caees  where  an  interest  or  estate 

ooounencee  apon  a 'condition  precedent  be 

the  condition   of  act   to  be    performed    by 

the  piain^  or  defendant,  or  by  any  other, 

umI  be  the  condition  in  the  affirmative  or 

negative,  the  plaintiff  ought  to  show  it  in 

liis  declaratioD,  and  aver  the  performance 

tbereof ;  bat  when  the  interest  or  estate  passes 

pv^esent^,  and  vests  in  the  grantee,  and  is  to  be 

defeated  by  matter  ex  ffoit  facto,  or  condition 

rabseqnent,  be  the  condition  or  act  to  be  per- 

^tfned  by  the  plaintiff,  or  by  the  defendant, 

orby  an^  other,  and  be  the  condition  in  the 

^^lumative  or  negative,  the  plaintiff  may  de- 

c^  generally  without  showmg  the  perform- 

ttee  thereof.     Ughtred'i  case,  7  Co.  10  a. 

18.  Tliaa,  where  A  brought  a  writ  of  annuity 
■pinst  B;  (son  and  heir  of  C),  and  declared 
wC,  the  20th  of  December  17  Eliz.,  tarn  pro 
^'Ktione,  Sfc.  ^uam  pro  eoi\fiderUia,  S^e,  repo- 
*tet«  codem  A,  by  his  writing,  did  constitute 
Acaptain  of  the  fort  and  castle  of  N.  for  the 
liie  of  the  said  A,  and  gave  him  authority  to 
•Ppomt  a  master-gunner,  dtc,  and  further,  for 
ue  maintenance  of  A  and  the  master-gunner, 
^  for  the  defence  of  the  castle,  by  Sie  said 
^ting  did  grant  for  him  and  his  heirs  to  the 
■^d  A  during  his  life  an  annuity  of  33/.  Ace, 
17  ^iroe  of  which,  A  was  seised  of  the  office 
■ad  aonuitf  for  his  Ufe,.that  C  died  18  Eliz., 
■iMi  the  defendant  (his  son  and  heir)  for  eleven 
J^  before  the  writ  brought,  withheld  the 
f^Qoity,  dec,  because,  upon  special  demurrer, 
^  <lid  not  appear  by  the  declaration  that  C  had 
pvwer  to  grant  the  office,  and  thai  A  had  ntit 
^itrred  tSiat  he  had  exercieed  the  office,  nor  that 
he  appointed  a  gunner,  &c.,  the  court  of  C.  B. 
|iTe  judgment  for  the  plaintiff;  and,  upon 
^nt  brought,  that  judgment  was  affirmed. 
%Alr«r«caM,7Co.10a. 


(b)  WAeftsnot 

1.  If  a  time  b  fixed  for  the  performance^ 
which  time  will  arrive  before  the  time  of  pay 
ment,  it  is  not  a  condition  precedent,  but  there 
are  to  be  mutual  remedies.  Tkorp  v.  Thorpe 
13  Mod.  460. 

*3.  If  the  agreement  be  to  sell  a  [  *333  ] 
house  for  30/.,  for  does  not  make  a 
condition  precedent,  but  only  a  mutual  agree- 
ment, and  there  is  no  need  to  aver  a  convey, 
ance.  Pordage  v.  C6U,  1  Lev.  374.  1  Vent. 
183.  1  Sid.  433.  1  Saund.  319.  T.  Raym. 
183.  a  C. 

3.  Lease  for  years,  paying  so  much ;  **  pay- 
ing** does  not  make  a  condition  precedent. 
Jaien  V.  BaMngtan,  1  Sid.  380. 

4  A  is  to  transfer  stock,  and  B  to  pay  for  it, 
the  transfer  is  not  a  condition  precedent. 
BlaekweU  v.  AosA,  1  Stra.  635. 

5.  A  agrees  to  give  B  so  much  for  the  use 
<^  a  coach  for  a  year,  and  B  agrees  to  keep  it 
in  repair ;  the  keeping  in  repair  is  not  a  con. 
dition  precedent  Atkinson  v.  Maurice^  Id 
Mod.  503. 

6.  If  A  covenant  that  he  will  not  use  snoh 
a  trade,  and  in  consideration  of  performance 
thereof^  B  covenants  to  pay  A  an  annuity,  this 
is  not  a  condition  precedent,  but  a  negative 
covenant  HundocK  v.  Blacklow,  1  Moc.  64. 
VlII.  Of  the  pkeformanck  op  a  coNnrrioN  }— 

(9.)  Hno  it  ohmld  be. 

I.  If  the  condition  be  to  pay  money,  pay* 
ment  shall  be  upon  the  land.  Ward  v.  Doion- 
ing,  Poph.  11. 

3.  Upon  a  bond  for  payment  of  money,  it  is 
the  duty  of  the  obligor  to  offer  the  money  at 
the  day.    Kidwelly  v.  Brand,  Pk>w.  71. 

3.  A  condition  to  pay  generally,  is  intended 
presently.    SandweU  ▼.  Sandtotu,  Comb.  445. 

4.  The  obligor  must  seek  the  obligee  to 
pay  him,  if  in  England,  and  no  place  is  ap- 
pointed.   FUxhugh^i  case.  Holt,  133. 

5.  Upon  a  condition  to  pay  com,  the  obligor 
is  not  bound  to  seek  the  obligee,  if  no  place  be 
appointed.    Cheney* $  case,  3  Leon.  3 A,  361. 

6.  If  a  bond  be  conditioned  to  pay  100/.  on 
the  10th  of  January,  upon  three  months*  warn- 
ing, it  seems  that  though  the  obligee  omit  the 
warning,  the  obligor  shall  be  bound  to  pay  it 
at  any  three  months*  warning.  LawBon  v. 
WitheringtoH,T.  Raym.  61. 

7.  On  a  condition  to  execute  a  deed  to  the 
satisfaction  of  the  plaintiff  *s  counsel,  the  de- 
fendant, to  save  the  condition,  must  tender  the 
deed.    Baker  v.  BtUotrode,  I  Mod.  104. 

8.  If  an  illiterate  man  be  bound  to  seal  a 
deed  by  a  certain  day,  and  a  bond  be  tendered 
by  the  obligee  on  the  day,  the  obligor  ought  to 
seal  it,  and  cannot  claim  time  to  take  advice. 
Andrewo  v.  Eddon,  1  And.  133. 

9.  A  condition  shall  be  taken  fevourably  for 
him  who  is  to  perform  it  Scot  v.  Scot,  4  Leon. 
70. 

10.  The  condition  of  a  bond  must  be  strict- 
ly performed.    9  Saund.  Rep.  47 1. 

II.  If  a  precise  performance  be  impoasible, 
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the  party  xnant  go  u  neax  u  ponible.  Aeher- 
Zy  V.  Vernon^  Fort.  191. 

12.  If  the  coDdition  of  a  bond  be,  that  the 
obligor  shall  procure  a  stranger  to  release  all 
the  right  which  he  has  or  pretends  to  have  in 
certain  lands,  the  obligor  must  at  his  peril  pro- 
care  such  stranger  to  make  a  release  defacto^ 
though  he  has  no  right  Doughty  t.  Neal^  1 
Saund.  215. 

13.  If  the  condition  of  a  bond  be  to  procure 
a  marriage,  the  defendant  must  show  he  used 
his  endeavours  therein,  and  that  there  was  no 
default  in  him.  Blandford  v.  Andrew*^  Cro. 
£Uz.  694. 

14.  If  a  feoffment  be  made,  on  condition 
that  the  feoffee  shall  give  the  land  to  the  fe- 
offor and  to  the  wife  of  the  feoffor,  and  to  the 
heirs  of  their  two  bodies  begotten,  the  remain- 
der to  the  right  HeirM  of  the  feoffor,  if  tlie  hus- 
band dies,  leaving  the  wife,  the  feoffor  ought 
to  make  his  estate  to  the  wife,  ^c.  as  near  the 
condition  and  as  near  the  intent  of  the  condi- 
tion as  he  can  make  it,  viz,  to  the  wife  for  life, 
(without  impeachment  of  waste,)  and,  afler 
ber  decease,  to  the  right  heirs  of  her  husband 
and  her  begotten,  remainder  to  the  right  heirs 
of  her  husband.    FTaur%et^$  case,  8  C^  90  b. 

15.  If  an  annuity  be  given,  on  condition  of 
releasing  all  right  to  the  estate,  it  means  a  re- 
lease  by  fine.    Acherly  v.  Vernon,  9  Mod.  75. 

16.  The  condition  of  a  bond  waste  give  such 

release  as  by  the  judge  of  the  court 
[  *333  ]  shall  be  thought  meet;  it  lies  on  *the 

obligor  to  procure  the  judge  to  de- 
vise and  direct  it,  or  else  to  draw  and  tender 
such  a  release  as  the  judee  shall  approve. 
Lamb  v.  Brownwent,  5  Ckk  23  b.  Cro.  E&z,  716. 
&C. 

17.  Where  the  condition  of  a  bond  was  to 
pay  51.  at  M.  next,  and  so  yearly  until  H  be 
promoted  to  a  benefice,  it  was  held  that  the 
first  15/.  must  be  paid,  although  H.  were  pro- 
moted before  M.  CounU98  of  Warwick  v. 
Bp,  of  Coventry,  Cra  Eliz.  549. 

18.  The  condition  to  appear  is  not  saved  by 
removal  of  the  recognizance.  jRos^e  v.  Pye, 
Yelv.  207. 

19.  Feoffment  of  land  in  five  counties  upon 
condition  of  re-assurance  of  all  within  a  cer- 
tain time :  re-assurance  is  made  of  lands  in 
four  counties,  but  not  in  the  fifth:  the  condi- 
tion is  well  performed  for  the  four  counties, 
and  broken  for  the  fiflh.  Reap  v.  Howard,  Mo. 
82a 

20.  Whei^a  condition  that  is  to  create  an 
estate  cannot  be  literally  performed,  it  shall 
be  intended  as  performed  by  consi  ruction  of 
law,  if  the  intent  and  meanine  of  the  condi- 
tion beobserved.  Marks  v.  Marks,  10  Mod.  420. 

21.  Payment  to  an  assignee,  if  he  be  not 
named  in  the  condition,  is  insufficient ;  but  the 
assignee  of  the  land  (though  not  named  in  a 
condition  to  pay  money)  may  well  pay.  Good- 
a//*f  case,  5Co.  95  b. 

22.  If  a  condition  be  to  deliver  so  many 
shoes  to  A  (a  common  carrier)  for  the'  use  of 


the  obligee,  m,  deliveiy  of  tbem  to  the  servut 
of  A  is  sufficient.  Stajplea  t.  Alden,  2  Mod.3Q9. 

23.  Upon  a  condition  to  perform  an  award 
so  as  the  same  be  delivered  to  either  of  tiifr 
parties  before  M.,  it  ought  to  be  delivered  t» 
both.  Block  T.  Palgrave,  Cro.  Eliz.  797. 
HungaU'g  case,  5  Co.  103  a.  S.  P. 

24.  Sometimes,  **  uterque  pariium,"  is  dis- 
cretive  and  several,  and  sometimes  ooUeetiTe 
and  conjoined,  according  to  the  subject  maU 
ter.  Hungate^o  case,  5  Co.  103  a.  Moore,  6ii 
Cro.  Ehz.  885.  S.  C, 

25.  If  the  condition  be,  that  he  shall  tnjof 
the  land  without  let,  6lc^  discharged  or  sated 
harmless,  both  parts  of  the  condition  ought  t(r 
be  performed.  Creswell  v.  Holmes,  Ma. 
591. 

26.  When  a  condition  oonaists  of  two  parts, 
the  one  possible,,  the  other  not;  if  he  per^ma 
that  which  is  possible,  it  sufiices.  Wigief  Tr 
Blackwal,  Cro.  Eliz.  780. 

27.  If  one  part  of  a  condition  be  rendered 
impossible  by  the  act  of  God,  yet  the  obligor 
is  bound  to  perform  the  other  part  Basad  r. 
Basset,  1  Mod.  265. 

(b)  At  what  time  it  ahould  hspetformid. 

1.  Where  two  acts  are  to  be  donerud  to 
one  a  time  is  prefixed,  but  not  to  the  other, 
that  which  has  a  time  prefixed  most  be  dooe 
first     Tumor  v.  Goodwin,  Fort.  148. 

2.  Although  the  hut  time  of  payment  of 
money  by  force  of  a  condition,  is  a  ooorenieot 
time  in  which  the  money  may  be  counted  before 
sunset,  yet  if  the  tender  be  mads  to  him  who 
ought  to  receive  the  money  at  the  place  ape* 
ciSed  at  any  time  of  the  day,  and  he  refuse  it, 
the  condition  is  saved  for  ever,,  and  the  mort- 
gagor or  obligor,  &c.  need  not  makeatemw' 
again  before  the  last  instant*  Wade't  case,  5 
Ck).  114  a. 

3.  When  an  act  (by  the  condition  of  sbood 
to  be  performed  to  the  obligee)  is  in  it*  na- 
ture transitory,and  no  time  is  limited,  althoogn 
a  place  be  expressed,  the  act  ought  to  be  per- 
formed in  convenient  time ;  so  when  U»«« 
to  be  performed  is  of  its  own  natore  liw 
without  express  limitation  of  any  plscc  ^ 
%'f  case,  6  Ca  30  b.  . 

4.  So  also  when  the  act  to  be  done  by  the 
condition  is  to  be  done  by  the  sole  act  or  i»- 
bour  or  industry  of  a  stranger,  which  m  ^ 
manner  concerns  the  obligor  or  °^i8**»^ 
any  other  person,  and  no  ume  is  limited  m 
the  performance,  it  is  sufficient  if  the  act  ii 
A^w.^  in  *ko  i;fk4:».«  ^r  u:.«  mhn  onirht  to<w 


done  in  the  lifetime  of  him  who  ought 


it;  but  if  the  concurrence  of  a  stranger 


and  of 


the  obUgee  is  requisite,  the  obligee  oug^  to 
hasten  the  performance  of  such  local  act  oy 
request    Bothy^s  case,  6  Co.  30  b.  . 

5.  But  it  ought  in  any  case  to  be  penJJ^J 
in  the  lifetime  of  the  party.  Andrews  v.  /W»»» 
1  And.  17.  .     .- 

6.  Regularly,  when  a  condition  ia  to  wp^ 

formed  to  the  grantor,  no  time  bemg  UmjTJ 
the  grantee  (unless  hastened  by  ^q***^.  "j- 
durinff  his  lifo  to  perform  it;  though  u  » 
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Diherwifle,  if  the  intent  of  the  partiee 
I  *324 1  would  be  thereby  'defeated,  or  where 
the  condition  is  to  be  performed  to  a 
stranger.  CnmweVs  case,  2  Co.  6!^  b. 

7.  In  ]ocsi  acts,  where  the  concorrenco  of 
the  obligor  and  obU|ree  is  requisite,  the  obli- 
gor shall  have  time  daring  his  life,  if  not 
nasleoed  by  request  of  the  obligee ;  bat  when 
the  obligor  may  perlbrm  the  act  for  the  bene- 
£t  of  the  obligee  in  his  absence,  the  obligor 
ought  to  do  It  in  convenient  time.  Where 
the  concarrence,  not  of  the  obligee,  bat  of  a 
ftraoger,  is  requisite,  the  obligor  shall  not 
have  time  to  do  a  local  act  during  his  life,  but 
he  ought  to  do  it  in  convenient  time.  Batky^M 
case,  6  Ca  30  b. 

B.  Where  the  act  which  an  obligor  ought 
to  do  does  not  concern  the  obligee,  nor  bene- 
fit him,  but  is  to  be  done  by  the  sole  act  of  the 
obligor  himself  and  no  time  is  limited  for  the 
perVormanoe,  the  obligor  has  time  during  his 
lifetime,  and  the  performance  cannot  be 
bsstened  by  request  Bothtf$  case,  6  Co.  30  b. 
nomas  V.  OnDtO,  Holt,  m. 

9.  Where  no  time  is  limited  for  the  per- 
£>nnaDoe  of  a  condition,  the  laws  will  leave  it 
to  be  done  at  the  will  of  him  who  shall  take 
benefit  by  the  performance  of  it  Reniger  v. 
i=<igossa.  Plow.  16. 

10.  A.  bargained  and  sold  a  manor  with  an 

i^vowson  appendant  to  B  in  fee,  Aa^fuf urn  to 

the  use  of  B  and  his  heirs,  according  to  an  in- 

dentore;  and  it  was  covenanted  to  suffer  a 

recovery  to  the  uses  of  the  indenture,  render- 

uig  rent  to  A  and  his  heirs,  and,  for  further 

security,  that  A  and  B  should  levy  a^ne  nir 

gnnt  to  B,  with  render  of  the  rent  to  A;  pro- 

viK^  that  B  should  grant  by  deed  the  ad- 

'^wson  to  A  for  life,  with  further  covenant, 

jhat  all  future  estate  and  conveyances  should 

be  to  those  uses ;  the  recovery  was  suffered, 

uui  afterwards  a  fine  was  levied,  with  render 

«tberent  to  A  and  the  heirs  of  his  body,  the 

Kmabder  over ;  and  the  jury  found,  that  this 

°^  was  levied  to  the  use  in  the  indenture 

mentioned:  B  died  without  granting  the  ad- 

TowaoD  to  A,  no  request  having  been  made  to 

bim  for  that  purpose,  and  A  entered  for  breach 

« the  eoDdition :  held,  that  though  the  deed 

of  bargain  and  sale  passed  no  estate,  not  being 

*woUed,  but  served  only  as  a  declaration  of 

'^  yet  the  word  *♦  proviso"  made  a  condi- 

boo,  that,  upon  the  recovery,  the  estate  was 

^uted  conditionally  in  A,  and  the  rent  in 

^ 'JM  executed  in  B  b^  force  of  the  statute 

^  H.  8.;  that  the  fine  did  not  extinguish  the 

condition ;  that,  unless  hastened  by  request,  B 

^  his  wbole  life  to  make  the  grant  in ;  but, 

ay  his  death  without  making  it,  the  condition 

WM  broken.    CromtoeVB  case,  2  Co.  69  b. 

11.  Performance  of  a  condition  before  the 
^y  appointed  may  be  pleaded  as  done  at  the 
da^   BondY.  Richardson,!  And.  199, 

^  How  A  niSJUIfCTlVK  CONDITION  IS  TO  BE 
PKRrORMKD. 

1.  If  the  axndition  of  a  bond  be,  that  the  ob- 


ligor shoold,  before  such  a  day,  make  a  lease 
for  thirt^.one  years  if  A  B  would  assent  there- 
to,  and  if  he  would  not  assent,  then  for  twen- 
ty-one  years,  there  the  obligor  is  bound  to 
make  the  one  lease  or  the  other  before  the  day. 
Gage  V.  Fourthe,  3  Dy.  347  a.  cited  in  Copfin 
V.  Haward,  3  Saund.  131. 

2.  Where  the  condition  of  abend  is  in  the 
disjunctive,  and  one  part  is  impossible,  yet 
the  other  part  ought  to  be  performed,  in  case 
it  be  to  be  done  by  a  stranger.  Tiipham  v. 
Panne/,  T.  Raym.  373. 

3.  Upon  a  condition  to  make  a  lease  to  A 
before  such  a  day,  or  pay  lOOi.,  if  A  dies  be- 
fore the  day,  the  money  must  be  paid.  jSSEaii- 
hiU  V.  HUktB,  1  Ld.  Raym.  280. 

4.  Condition  in  disjunctive,  and  one  part 
becomes  impossible  by  act  of  God ;  obligor  is 
not  bound  to  perform  the  other  part  Wood  t. 
Boies,  W.  Jo.  171,  172.  Contra,  Basket  v. 
Basket,  2  Mod.  204. 

5.  So,  if  by  the  act  of  the  party,  or  through 
default  of  a  stranger,  it  becomes  impossible  for 
the  obligor  to  do  one  thing  in  a  disjunctive 
condition,  he  is  notwithstanding  bound  to  do 
the  other.    Basket  v.  Basket,  2  Mod.  204. 

X.  When  a  condition  is  well  PEaroaiiED. 

1.  A  condition  to  pay  a  sum  of  money  to 
two,  is  performed  by  payment  to  one.  Abbot 
V.  BisAflp,  2Sid.  41. 

«2.  If  the  condition   be  to   pay  [  *325  ] 
money  to  the  obligee  and  other  par- 
ishioners,  payment  of  the  obligee  and  two 
parishioners  is  sufiicient,  although  there  are 
many  otlier  parishioners.  Anon»  Mo.  68.  pi.  183* 

3.  Where  the  condition  is  to  pa?  money^ 
payment  at  another  place,  or  before  the  day,  is 
a  good  satisfaction.  Forewood  v.  Dicton,  1 
Ro.297. 

4  A  condition  is  contained  in  a  lease  for 
years  on  the  part  of  the  lessor,  who  leases  to  a 
stranger,  and  then  performs  it  and  enters ;  it 
is  a  good  performance,  and  the  entry  is  lawfiiT. 
Ferrers  v.  Borough,  Cro.  Eliz.  665. 

5.  Condition,  that  if  the  daughter  die  with- 
out issue  within  two  years,  she  shall  repay 
&c.,  is  fulfilled  by  the  having  issue,  though 
the  issue  die  within  the  two  years.  Brett  v. 
PUdredge,  cited  in  Goodiar  v.  Clarke,  1  Sid. 
102. 

6.  The  condition  of  a  recognizance  to  sur- 
render in  an  inferior  court,  is  performed  by  a 
render  above,  if  the  cause  be  removed  there. 
FreshvMter  v.  Eaton,  1  Stra.  49. 

XL  When  not. 

1.  A  mother  tenders  money  in  the  name  of 
an  infant  son  to  perform  a  condition  of  re- 
demption ;  this  is  no  performance  without  the 
special  assent  or  commandment  of  the  infant; 
but  it  would  be  good  by  a  guardian  in  socage 
or  chivalry.     Watkins  v.  AshtDell,  Mo.  222. 

2.  If  one  be  bound  to  deliver  a  bond  cancel- 
led before  such  a  day,  if  he  recover  upon  it 
before  the  day,  and  then  deliver  it  cancelled, 

I  this  18  not  a  performance  of  the  condition. 
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BrMfffi ▼.  JRmmH  cited  in  ChoddUr.  Wiot,  | 
Mo.  709.     7W<*«  caw,  Cro.  Eliz.  7.  S.  P. 

3.  A  bond  conditioned  to  be  at  such  a  place 
CD  each  a  day  to  choose  arbitrators,  &c^  is 
not  peribrmcd  by  an  attendance  at  the  last 
instant    Edmunds  ▼.  Marks,  Cro.  £1. 549. 

4.  A  condition  to  deliver  a  bond  to  the  plain- 
tiff  is  not  satisfied  by  the  delivery  of  it  to  a 
third  person  to  his  use.  Bease  v.  DraUan, 
Cra  Eliz.  143. 

5.  A  binds  himself  in  a  bond  to  leave  his 
children  2002.;  he  leaves  four  children,  and' 
Ifives  the  eldest  an  estate  in  land,  and  to  the 
other  three  50/.  a  piece  at  twenty.one  ;  this  is 
no  performance  of  the  condition.  Tbyfer  v. 
Bird,  1  Wils.  280. 

6.  A  condition  to  leave  the  obligee  a  third 

Sui  of  his  estate  is  not  performed  by  the  ob- 
gor  making  the  obligee  a  joint  executor  with 
two  other  persons.  Impey  v.  PiU,  3  Show.  69. 

7.  Upon  a  condition  of  a  bond  to  convey 
lands  to  his  son,  a  conveyance  to  a  stranger  to 
the  ose  of  his  son  is  not  good,  because  not  par- 
ty.    8iii{field  v.  Smsrset,  Cro.  Eliz.  625, 826. 

8.  Where  the  condition  is  to  perform  a  col- 
lateral thine,  it  cannot  be  satisfied  by  another 
collateral  thing.  Forewood  v.  Dtcton,  1  Ro. 
296. 

*XII.  What  is  a  bekach  of  a  ooNDmoN.^ 

1.  Where  a  bond  is  conditioned  to  permit 
the  plaintiff  quietly  to  take  and  reap  and  carry 
away  corn,  if  the  defendant  afterwards  forbid 
him  to  reap,  it  is  a  breach  of  the  condition. 
Burr  V.  Mm*  1  And.  137.,  cited  in  Hunt  v. 
Hofieers,  TT Raym.  371. 

2.  If  a  devise  be  made  upon  condition  that 
the  heir  at  law  do  not  molest  the  devisee  by 
suit  or  otherwise,  the  entry  of  the  heir  claim- 
ing  lands  on  the  death  of  tlie  devisor,  is  a 
breach  of  the  condition.    Anon.  2  Mod.  7. 

3.  A  bond  to  perform  all  covenants,  &c.  in 
an  indenture,  is  forfeited  by  a  breach  of  a  cov- 
enant in  law.    Nuke's  case,  4  Co.  80  b. 

4.  A  condition  to  perform  aH  agreements  in 
articles,  is  broken  by  not  performing,  or  by 
the  &lsehood  of  a  recitaL  Severn  v.  Clerks, 
1  Leon.  122. 

5.  Condition  to  convey  lands  is  broken  by 
devising  the  lands  to  an  infant ;  otherwise,  of 
a  descent  Hulbert  v.  WaUs,  1  Ld.  Raym.  112. 

6.  Upon  a  condition  to  present  J.  S.  to  a 
benefice,  if  the  obligor  present  J.  S.  upon  a 
simoniacal  promise  with  a  stranger,  yet  the 
condition  is  not  performed.  Wincheombe  v. 
Bp,  sf  Winchester,  Hob.  167. 

7.  A  condition  to  make  a  new  lease  to  lessee 
is  broken  if  obligor  was  ever  disabled  to  make 
it    Scott  V.  Mayne,  2  And.  la 

8.  »D  a  condition  to  make  an  es- 
[  *396  ]  tate  is  *broken  by  party's  disabling 
himself  by  making  another  estate. 
Ld.  CromtoeU  v.  Andros,  2  And.  69. 71. 

9.  Condition  by  lessee  for  years  not  to  alien 
is  broken  by  devising  the  term  to  his  execu- 
tors who  accept  it  as  such.  Porry  Y.Herbert, 
4  IjOoo.  5. 


10.  DeviseoraiiMintul,1iefiira<liB97a 
8w,  upon  a  condition,  that  he  shall  not  alien  ei. 
cept  for  wife's  jointure:  he  sufiers  a  recoroj 
after  the  27  H.  8.,  to  the  use  of  himself  and  hn 
wifb,  and  to  the  uses  before  devised ;  the  ocap 
dition  is  bnkai.  Rudk^  v.  Bhlward,  Ma 
212. 

11.  If  a  lease  be  made,  proviso,  that  tk 
lessee,  his  executors  and  assigns^  4^.  do  srt 
alien  (without  license  J  to  any  except  his  u^e 
or  ehUd,  the  wife  or  child  may  not  alien  witb. 
out  license,  without  breach  of  the  oonditioo. 
Anon.  2  Dy.  152.  pi.  7. 

12.  Proviso,  that  the  lessee  shall  net  parcel 
out  any  of  the  land  from  the  house,  is  a  coo* 
dition ;  and  if  the  house  be  demised  with  ptr. 
eel  of  the  land,  it  is  a  breach.  Marsh  v.  Csr* 
teis.  Mo.  405. 

13.  But  if  the  lessor  afterwards  accepts  of 
rent,  it  will  bar  his  entry  for  the  condition 
broken.    S.  a  Cro.  El.  52a 

14.  Lease  on  condition  not  to  alien  the 
premises  or  any  part  without  the  assent  of  the 
lessor ;  he  licenses  the  alienation  of  part;  ftiU 
he  may  re-enter,  if  the  lessee  alien  the  whole. 
Anon.  3  Dy.  334  pi.  32. 

15.  The  bond  was  conditioned  to  perfcnn 
covenants,  conditions,  dtc. ;  non-paymcDtisa 
breach  of  a  condition  to  redeem.  TWet  ▼• 
Chandler,^  hey.  116. 

16.  Under  a  condition  to  maintain  and  keep 
in  good  repair,  the  lessee  cannot  pull  downing 
rebuild.     Wood  v.  Averys,  2  Leon.  189. 

17.  The  condition  of  a  bond  was,  that  if  a 
ship  were  hindered  by  stress  of  weather  or 
leakage,  so  that  she  should  not  reton,  &c. 
the  ship  was  drowned ;  this  was  held  t  kin- 
derance  within  the  words  of  the  cooditidD. 
Ptonv.£Uto<,Skin.3. 

la  Two  were  bound  to  make  such  atfiff- 
ance  as  should  be  devised  and  notified  to 
them ;  such  an  assurance  was  tendered  and 
notified  to  one,  who  refused ;  the  bond  is  there- 
by forfeited.     Terry  v.  Reding,  Mo.  555. 

19.  So,  if  a  bond  be  conditioned  to  ptf, 
when  such  a  bill  of  costs  should  be  stated  bj 
two  attomies  indifierently  chosen  between  tbe 
parties,  it  is  forfeited  by  one  of  the  parties  re- 
fusing to  appoint  an  arbitrator.  Otaosy  r, 
Hbldips,  2  Mod.  26a 

20.  Bond  to  save  harmless  a^rainst  another 
bond ;  the  obligee  comes  to  the  place  (where 
the  money  due  on  the  first  bond  was  to  be 
paid)  on  the  day  of  payment,  and  peroeirinf 
no  person  there  to  pay  the  money  due  upon  it. 
he  pays  the  money  to  the  obligee  in  the  fint 
bond ;  held,  that  he  might  well  do  so,  and  Mie 
upon  the  counter  bond.  Broughion  v.  JPr^i 
5Co.24a. 

21.  Upon  a  condition  for  payment  of  a  smn 
of  money  on  a  certain  day,  pajrment  after  tbe 
day  does  not  save  the  bond.    Jenk.  5a 

22.  A  devises  land  to  B,  on  condition  to  pay 
his  wifis  a  rent  thereout,  and  gives  her  distren 
if  after  her  demand  it  is  in  arrear ;  the  heir 
may  enter  (if  net  paid)  without  demand,  but 
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the  wife  omit  demand  beibre  theeui  ^strain. 
Anon.  3  Dj,  348.  pi.  IS. 

23.  C,  halduig^  a  ixnise  and  sUbla  for  a 
term  of  thirty  yean,  (  W  being  entitled  to  the 
poaaeenoa  afthe  stable  for  two  yeara,)  aaaign- 
ed*  all  hia  iotereat  to  R. ;  and  aflerwarda,  by 
indeotare»  demiaed  the  ataUe  to  W  for  aix 
yeara  after  the  end  of  the  two  yeara ;  then  R. 
redemised  to  C  by  indentare  the  houae  for 
tweoty-one  years,  in  consideration  of  251^  re- 
eervin^a  rent  (payable  miarterly),  and  5i., 
qoarterly,  antU  the  aaid  isi.  abould  be  paid, 
with  a  condition  of  re-entry  in  case  the  said 
SSL,  or  the  said  rent,  waa  in  arrear ;  and, 
QpoQ  the  indenture  of  redemise,  was  indorsed 
an  agreement,  that  W  ahoold  have  the  atable 
acoordiog  to  the  demise  to  him  made ;  after- 
wards C  demisea  the  atable  to  R  for  ten  yeara ; 
R  never  entered  into  the  stable,  but  W  alwaya 
QGntiooed  in  poKoeasioo,  and  never  attorned ; 
beld,  that  the  condition  waa  broken,  and  that 
R  might  enter.     Xawlyn's  case,  4  Co.  52  a. 
4  Leon.  116.  Jenk.  Cent  354.  &  C. 
24.  In  this  case  it  was  also  held,  that  the 

leue  of  C  to  W  for  six  yeara  by  inden- 
tare was  good  by  conclusion,  and 

[  *327  ]  *that  R  was  concluded  by  the  rede- 
mise to  him  of  the  atable  by  C ;  that 

thft  leiae  to  R  took  efkd  aa  a  future  intereat, 

tnd  therefbre  did  not  suapend  the  condition ; 

<i^herwiie,  if  there  had  been  an  attornment 

Id.  ibid. 

^*  If  in  obUgror  undertake  for  the  act  of  a 

'^nnger,  the  bond  is  forfeited  upon  the  refh- 

■al  of  the  stranger  to  do  the  act    Httiketk  t. 

Grmf,  Say.  187. 
3^  Where  A  ia  bound  that  B  ahall  pay  be- 

^  Michaelmas,  and  B  dies  before,  the  bond 

ii  ftrfeited.    Kta^ieett  ▼.  Chapman^  2  Leon. 

luO. 

27.  There  ta  a  distinction  between  the  gran- 
tes^fl  dying  and  the  grantor'a  dying  before  per- 
^''nunoe  of  the  ooodition ;  in  the  former  caae, 
^  oonditioa  ia  broken,  in  the  latter,  not 
^^veTscaae,  2  Co.  69  b. 

XIII.  What  n  not  ▲  Brnxaca. 

!•  A  oondition  made  impoaaible  by  the  act 
oTGod,  cannot  be  broken.  TKomoB  v.  Ihw4^ 
168lk.l70. 

2.  If  the  ccmdition  be  to  perform  covenants 
'^  a  lease,  and  there  ia  no  leaae,  there  can  be 
^  oorenanta  nor  breach*  Sopruin  v.  Slfcurrv, 
YelT.18,19. 

3>  A  bond  to  sue  with  effect  ia  not  forfeited 
t>y  ming  an  injunction.  Dukt  of  Ormond  v. 
^'and,  12  Mod.  320.  380, 381. 

^  If  an  obligation  be  conditioned  to  save 
j^^TRifeas,  and  tnen  an  assumptU  is  brought, 
if  the  action  be  not  exactly  laid  according  to 
^e  promise,  this  ia  no  lawful  damnification. 
>rt2(2niT.  Wii&tnaon,  Hob.  270. 

5.  A  oondiUoD,  that  if  A  within  aiz  months 
^^  the  death  of  B  ahall  assure  an  annuity  of 
^  toC,  u  the  ooontel  of  C  shall  adviae,  at 

Vol.  I.  31 


the  proper  costs  of  C,  if  he  shall  reqinre  the 
same,  or  if  A  ahall  not  aaeure  the  said  annui^, 
that  then  if  he  pay  to  C  the  aum  of  dOOi.,  the 
obligation  shall  be  void,  ia  not  broken,  unless 
C  within  six  months  after  the  death  of  B  ton* 
der  ui  assurance  of  the  annuity  to  A;  for,  as 
the  assurance  waa  to  be  made  at  the  costa  of 
C,  it  is  incumbent  on  him  to  request  A  to 

frant  the  annuity.    Bsatel  v.  BsMet,  1  Mod, 
64, 265. 

6.  A  bond  was  conditioned  to  peHwrn  co* 
venanta  in  a  grant  of  an  annuity ;  if  it  becomes 
in  arrear,  the  bond  is  not  forfeited  till  demand 
made.    Speccat  v.  Sherety  Cra  Eliz.  8^. 

-7.  If  a  bond  is  conditioned  for  payment  of 
money,  and  no  day  of  payment  is  appointed, 
no  damages  can  bo  recovered  without  demand. 
Weskin  V.  Hkkford,  J.  Bridg.20. 

8.  Leaaee  of  a  manor  covenanted  that  he 
would  not  molest  or  pot  any  tenant  out  of  his 
tenancy  upon  penalty  of  the  forfeiture  of  the 
lease ;  it  seems  not  to  be  a  oondition,  and  that 
removing  a  tenant  ia  no  breach.  Feio  v.  (7io- 
eer,  Mo.  402. 

9.  If  a  bond  is  entered  into  with  oonditimi 
for  quiet  enjoyment  generally,  the  entry  and 
ouster  by  a  atranger  is  no  breach  unlesa  he 
enters  by  virtue  of  his  title.  Ibyet  v.  Bicktr* 
ttaff,  Vaugh.  121, 122. 

10.  A  denial  by  parol  ia  not  any  breach  of 
a  condition  not  to  impede  executors ;  but  there 
ought  to  be  some  act;  as,  after  request  made 
by  the  executors,  shotting  the  door  againat 
them,  or  laying  his  hand  upon  them,  .mian- 
cea*«  caae,  8  Co.  91  a.  and  91  b. 

11.  A  bare  denial,  without  doing  any  more, 
is  no  breach  of  a  condition  not  to  disturb. 
JKiZloon  V.  Fitxgeraldy  3  Mod.  31. 

12.  If  land  be  given  to  two  upon  oondition 
that  they  shall  not  alien,  and  one  releaaes  to 
the  other,  it  is  no  breach  of  the  condition.  Bar* 
riton  V.  BeUey,  T.  Raym.  413,  414. 

13.  If  the  condition  on  a  leaae  be,  not  to 
alien  to  A,  an  alienation  to  B  who  aliras  to  A, 
is  no  breach.    Anon.  1  Dy.  45.  pL  I. 

14.  A  condition  to  be  performed  on  the  part 
of  the  lessor,  is  not  broken  by  his  making  an- 
other leaae  to  a  stranger  berore  performance. 
Ferrert  v.  fiorougK  Cro.  £1. 665. 

15.  Condition,  that  the  leaaee  or  his  aaaigns 
shall  not  alien  without  license ;  the  lesaor  li-^ 
censes  the  lessee  to  alien  ;  no  more  license  is* 
necessary,  for  the  condition  is  determined  ab- 
solutely.   Dumper  v.  SytM^  Cro.  Eliz.  815. 

16.  A  grants  a  manor  to  B  in  tail,  on  con. 
dition  that  he  or  any  of  his  issue  shall  not 
alien  or  do  any  act  quo  minu9  it  may  revert 
immediately  on  failure  of  issue  ;  B  marries ; 
this  ia  no  breach,  or  it  would  be  re- 
pugnant to  the  eatalo  granted.*  [  *328  ] 
Earl  of  ArundeVt  case,  3  Dy.  342. 

pi.  55. 

17.  Nor  is  his  grant  of  a  oopyhold  to  C  ac- 
cording to  tlie  costom  a  breach ;  for  thoogh, 
perhspa,  an  express  conditum  not  to  grant  a 
copyhold  woqM  restrain,  yet  a  general  oendi. 
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tion,  like  this,  ahall  not  be  taken  to  compre- 
hend private  customs.  S.  C.  3  Dj.  342.  pi.  55. 

18.  Nor  attainder  of  treason ;  for  the  crown 
only  takes  durinj^  the  lives  of  the  issues,  and, 
on  fsilure  of  issue,  it  shall  revert  immediately, 
a  C.  3  Dy.  344.  pL  59. 

19.  Commission  of  treason  without  attain- 
der is  no  breach  of  a  condition  not  to  alien ; 
but  attainder  is  an  indirect  alienation,  and  a 
brearh  of  it    S.  C.  3  Dy.  344.  pi.  59. 

30.  Notwithstanding  a  proviso,  that  lessee 
shall  not  assign  without  the  assent  of  the  les- 
sor, his  executor  can  assign.  The  taking  a 
husband  is  not  an  assignment  ilnon.  Mo.  11. 
pL49. 

31.  So,  where  the  condition  is,  that  the  les- 
see,  Ats  exeeuior§  or  asngnt,  shall  not  assign 
or  part  with  the  term,  it  seems  that  an  admi- 
nistrator can  sell.  Smalpieee  v.  Evant^  1  And. 
134. 

23.  Proviso,  that  if  the  land  come  to  any 
other  than  the  husband  and  wife,  the  lessor 
shall  reenter ;  if  the  baron  die,  the  lessor  shall 
not  enter,  unless  the  wife  takes  another  hus- 
band who  survives  him.   Anon,  Ma  31.  pL  71. 

33.  Lease  to  a  widow  for  forty-one  years, 
upon  condition  that  she  so  long  live  a  widow, 
and  inhabit  upon  the  premises ;  she  dies  a 
widow ;  the  term  continues  in  her  executor. 
Lawyer  v.  Hardy,  Mo.  400. 

XIV.  CONSBQUXNCX  OF  A  BaXACH  OF  A  CONDI- 

TION. 

Condition  not  to  alienate  a  lease  except  to 
certain  persons,  if  he  alien  to  them,  the  estate 
is  absolute  without  condition.  WMtekeocke  v. 
^x,  lRo.390. 

XV.  Of  THK  APPOaTIONHXNT  OF  A  CONDITION. 

1.  A  condition  is  an  entire  thing,  and  can- 
not, in  general,  be  apportioned,  except  in  the 
case  of  the  king.  Knight  v.  Breach,  1  And. 
174,  175, 176. 

3.  The  patentee  of  parcel  of  the  reversion 
shall  not  take  advantage  of  the  condition,  but 
as  to  that  part  of  the  land  demised,  it  is  alto- 
gether discharged  of  the  condition ;  as  to  the 
residue  of  the  condition,  it  remains  with  the 
r^ersion  which  the  king  has.  Knight  v. 
Breach,  5  Co.  54  b. 

3.  Though  a  condition  cannot  be  apportioned 
by  an  act  of  the  parties  themselves,  yet  it  may 
be  apportioned  by  act  of  law,  or  by  act  and 
wrong  of  the  lessee.  Z>ttfnpor  v.  ^^mms,  4  Co. 
130. 

4.  A  condition  is  apportionable  by  descent, 
not  by  conveyance.  Anon,  Moore,  113.  pL 
954 ;  see  also  Moore,  115. 

5.  If  a  condition  consist  of  several  different 
parts,  some  lawful  and  some  not,  it  is  good  for 
that  which  is  lawful,  and  void  for  the  rest  1 
Saund.  Rep.  66  a.  n.  (1) 

6.  But  if  one  part  be  to  do  a  thing  against 
an  act  of  parliament,  the  whole  bond  is  void. 
1  Saund.  Rep.  66  a.  n.  (1.)  but  see  n.  [d.] 

7.  See  several  cases  respeetinsr  apportion- 
ment of  conditions,  rents,  Sic    Moore,  115. 


XVL  Of  TBI  DiBFimwrrioH  ob  laecERMaunm 

OP  A  CONDITION. 

1.  In  the  case  of  a  common  person,  an  en- 
tire condition  by  severance  of  any  part  of  tlie 
reversion  is  destroyed.  Knigkt  t.  Breach,  5 
Co.  54  b. 

3.  A  condition  may  be  destroyed  in  part, 
and  be  good  in  part  Lee  v.  Amolda^A  LeoD.27. 

3.  Condition  to  pay  so  mnch  nooney  atsock 
a  day  and  place  as  Uie  obligee  aball  nsme ; 
the  obligee  dies,  no  nomination  being  mtde; 
the  bond  is  void,  not  single.  Peaae  v.  Mmde, 
MO.B55. 

4.  Lease  upon  condition  that  the  leasee  sbill 
not  alien,  does  not  bind  an  administrator;  se- 
CU8,  of  a  feme  whose  baron  aliens.  Hitwrv. 
Farranda,  1  Leon.  3^ 

5.  If  there  be  a  proviso  in  an  indenture  of 
lease  not  to  alien  without  license,  except  to 
one  of  the  lessor's  sons,  and  the  lessee  dies, 
and  his  executor  assigns  the  lease  to  ooe  of 
the  lessee's  sons,  the  son  may  alien  to  wIxkd 
he  will  without  license.  Dumpor'a  case,  4  Go. 
130. 

*6.  A  condition  in  a  lease,  that  [  *339  ] 
the  lessee  or  his  assif^ns  shall  not 
alien  without  the  special  license  ofthelesMr, 
is  determined  by  one  alienation  by  license ; 
and  DO  subsequent  alienation  is  a  breach  of 
the  condition,  nor  does  it  give  a  right  of  entry 
to  the  lessor.  Ihunpor''§  case,  4  Gx  119  K 
Cro.£].815.S.C. 

7.  If  a  bond  be  alterejl  in  a  material  psr^ 
whether  by  the  obligee  or  a  stranger,  it  ii 
made  void.     Wintcon^  v.  PiggoU,  1  Ra  40. 

8.  A  mistake  of  the  writer  will  not  avoid 
the  bond.    BuekUy  v.  Gilbanke,  3  Ro.  39& 

9.  A  condition  subsequent  in  a  devise  is 
destroyed  by  a  recovery  suffered  by  devisee.  3 
Saund.  Rep.  385  a, 

10.  A,  by  will,  gives  his  daa|^hter  lOOOi.  to 
be  paid  at  twenty-one  or  marriage,  provided 
she  marry  with  the  consent  of  executors;  if 
any  of  the  executors  die,  the  condition  is  ?oid. 
Cfravdon  v.  Hieke,  9  Mod.  315. 

11.  But  if  a  legacy  be  given  to  A,  with  cob* 
dition,  that  if  boo  shall  marry  before  twentf 
one  without  the  consent  of  the  executor,  then 
to  B,  Slc  there,  though  the  executor  re- 
nounces, yet  his  consent  is  neoessazy  to  atve 
the  condition.  Graydon  v.  Hickea,  9  Mod. 
315. 

13.  If  there  be  a  grant  of  a  rent  outof  landi 
upon  condition,  a  subsequent  f^f^ment  of  tbe 
same  lands  does  not  destroy  the  condition. 
Swayne^M  case,  8  Ca  64  a.  1  Browni.  S31. 
Moore,  811.  S.a 

13.  Lessee  for  years  upon  condition  grantf 
part  of  his  term  to  A,  and  part  to  B,  and  the 
lessor  grants  the  reversion ;  this  does  not  de- 
stroy Uie  condition,  for  the  apportionment  is 
the  act  of  the  lessee.  FUxwiUiam'B  oase, 
Palm.  383. 

14.  Condition  annexed  to  an  estate  deter- 
mines with  the  estate.  Ld,  CrmaweU  v.  ia- 
dros,3  And.  76.84,85. 
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XVU.  Whxk  vEunmuAstcE  u  izcvikd. 

1.  Whea  %  time  is  limited  for  performance 
of  a  oooilitkn,  if  the  party  to  perform  it  diea 
before  the  day,  so  that  it  becomes  impossible 
by  the  act  of  God,  the  estate  remains  dis- 
charged of  the  oondition.  CromweVg  case,  2 
Cow&bw 

2.  If  a  bood  be  conditioned  to  make  an  as- 
surance of  aa  annnitv  within  six  months  afler 
the  death  of  the  third  person,  and,  if  the  obli- 
ear  refbat  when  thereto  requested  by  the  ob- 
%ee,  then  to  p&y  3001  if  the  obligee  neglect  to 
make  the  request  within  the  six  months,  the 
oUisor-ia  diacharged  from  the  condition  of 
the  bond.     Basset  v.  Ba»9ei,  2  Mod.  200. 

3w  If  a  bond  be  upon  condition  to  pay  a  less 
ram  at  the  feast  of  St  Bartholomew  at  a 
certain  place,  the  obligor  by  attendance  all 
the  last  day  will  be  excused.  Anon.  Keilw. 
75. 

4.  On  a  bond  conditioned  to  procure  a  mar. 
nage,  if  the  obligee  do  any  act  to  frustrate 
the  performance,  the  obligor  is  not  liable; 
^  ne  must  show  that  he  endeaToured  to 
procure  iL  Blandford  ▼.  Andrew^  Cra  £1. 
694 

&•  Oq  a  condition  to  make  an  assurance,  (if 
^l>creto  requested  within  six  months,)  or  to 
pay  3002.  if  the  one  party  do  not  make  the  re- 
q\wA  within  the  six  months,  the  other  is  dis. 
<:^gcd  both  from  the  making  of  the  assu. 
n^nce  and  the  payment  of  the  300(.   BasMetv, 

««s«t,2Mod.200. 

^  On  a  condition  to  marry  a  certain  wo- 

^^  by  such  a  day,  if  the  obligee  marry  her 

himself  the  obligor  is  not  liable  to  the  penalty. 

3Mod.201. 

7.  A  oondition  was  to  provide  for  A  during 
°f  lifo,  or  pay  201;  A  cohabits  and  is  pro- 
rifled,  but  afterwards  she  deparU;  the  20/. 
QMd  not  be  paid :  otherwise  if  the  party  will 
^  saSdi  A  to  cohabit  with  him  any  longer. 
S*«»e'»case,Pahn.76. 

8.  Where  two  are  jointly  and  severally 
°<^^ind  in  a  bond,  a  release  to  the  one  dis. 
^i»rgu  the  other.  Fitzgerald  v.  Craggy  1 
CMn.l39n. 

9.  A  oondition  suspended  in  part  is  sus. 
Pendej^in  alL    Sir  R.  Lee  v.  Anudd,  4  Leon. 

10.  Lease  for  years  with  rent  and  re.entry; 
^  moiety  of  the  rent  with  the  reversion  is 
taken  in  execution  apon  an  elegit;  thereby 
the  whole  condition  u  suspended,  ilnon.  Mo. 
22:  71.  9L 

n.  A  condition  to  do  a  collateral  act  can. 
>Kit  be  dispensed  with  by  accepting  another 
thing.  Norton  v.  Riahden,  Cro.  Eliz.  458. 
( *390  ]  •IS.  Non-performance  of  a  con. 
dition  is  excused,  if  the  condition 
^^ficomea  by  act  of  God  impossible  to  be  per. 
^ed.  Tkoma$  ▼.  /fotocU,  1  Salk.  170.  4 
Mod.66.S.C 

13.  A  oondition  wu  to  pay  rent  at  Michael- 
i&Mday  or  Lady-day  during  the  lifo  of  a  wo- 
oitOt  or  within  thirty  days  after  ;/4he  died 


after  the  foast,  but  within  the  thirty  days ;  the 
payment  which  was' due  at  the  feast  was  dis- 
charged hereby.  Shi^ey  v.  Ckappelf  3  Mod. 
234. 

14.  Where  the  condition  of  a  bond  consists 
of  two  parts  in  the  disjunctive,  the  obligor 
having  an  election  to  do  one  or  the.  other,  and 
both  are  possible  at  the  time  of  making  the 
bond,  and  afterwards  one  of  them  becomes 
impossible  by  the  act  of  God,  the  obligor  is  not 
bound  to  perform  the  other  part  Eaton  and 
Monox  V.  Laughter,  5  Ca  21  b.  Cro.  Eliz. 
398.  Moore,  357.  Poph.  U8.  S.  C.  2  Mod. 
204.  Shipley  v.  Chappel,  3  Mod.  233.  Spar- 
row  V.  Sowgate,  cited  10  Mod.  2G8.  Knight 
V.  Breach,  Mo.  200.  Tropp  v.  Bedingfield^ 
Cra  Elix.  277.  396.  S.  P. 

15.  The  condition  of  a  bond  was,  that  if  A 
was  not  paid  100/.  within  two  months,  then 
the  obligor  should  pay  1002.  within  five 
months;  if  A  dies  before  the  two  months,  the 
bond  is  discharged,  for  the  first  part  is  be- 
come impossible,  and  the  payment  will  not  be 
intended  to  be  made  to  the  executors.  Wood 
V.  Bate,  Palm.  514. 

16.  But  the  penalty  of  a  bond  is  not  always 
saved,  although  the  performance  of  one  part 
of  a  disjunctive  oondition  bo  rendered  impos. 
sible  by  an  act  of  God.  Drummond  v.  D, 
of  Bolton,  Say.  244.  See  also  1  Bos.  &  Pul. 
242. 

17.  And  whei\.  the  condition  is  but  of  one 
psrt,  it  is  otherwise ;  as  if  A  promise  B,  that 
if  C  do  not  appear  such  a  day  at  Westminster, 
he  will  pay  20/.  if  C  dies  before  the  day,  the 
money  must  be  paid.  Shipley  v.  Chappel,  3 
Mod.  234. 

18.  A  condition  subsequent  becoming  im- 
possible must  be  dispensed  with.  Painton  v. 
Berry,  W.  Kely.  37. 

19.  If  a  landlord  dispenses  with  the  per- 
formance of  a  condition,  he  cannot  insist  upon 
a  forfeiture  for  the  non-performance.  Free- 
man V.  Boyle,  2  Ridffw.  79. 

20.  The  non-performance  of  a  condition, 
though  in  its  nature  subsequent,  is  sufficient 
to  bar  the  plaintiff's  title  to  whatever  he  claim- 
ed upon  such  condition.  Acherly  v.  Femon, 
2  Com.  513. 

XVIII.  Who  can  take  advantags  or  a  con- 

nrridN. 

1.  The  king  may  take  advantage  of  a  con- 
dition of  reentry  for  default  of  payment  of 
rent  without  any  demand,  although  he  holds 
the  land  in  his  natural  capacity.  Duchy  of 
Lancaster'i  case.  Plow.  213.  243.  Knight  v. 
Breach,  5  Co.  54  b.  S.  P. 

2.  Though  the  re-entry  of  the  lessee  makes 
an  attornment  in  law,  the  feoffee,  without 
notice  of  the  feoffment  given  to  the  lessee, 
cannot  make  a  demand  of  rent  for  entry 
for  oondition  broken.  MaXlory*9  case,  5  Co. 
113  b.  « 

3.  So  tlie  bargainee  of  a  reversion  shall  not 
take  the  benefit  of  a  condition  on  a  demand 
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of  rent,  witfatfot  pmnff  notice  to  the  leasee  of 
the  bargain  and  sale.  Mattaty'§  case,  5  Co. 
113  b. 

4.  The  grantee  or  assignee  by  fine  sbflll 
not  take  advantage  of  a  condition  without  at- 
tornment, notwitlistanding  the  stat  32  H.  8. 
c.  34     Mallorrft  case,  5  Co.  1 1 1  b. 

5.  Though  the  grantee  or  arsignce  by  fine 
had  no  attornment,  yet  his  grantee  having  at- 
tornment may  take  advantage  of  a  condition. 
MaUory*8  case,  5  Co.  Ill  b. 

6.  None  can  enter  for  condition  broken  but 
the  heir.    Paine  v.  Samms^  1  And.  184. 

7.  Or  of  a  condition  annexed  to  a  fee  but 
the  donee.  CUre  v.  PecocA:,  2  And.  22,  23. 
38. 

8.  By  the  statute  of  32  H.  a  e.  34,  the  gran- 
tees and  patentees  of  the  king  shall  take  ad- 
vantage  of  conditions.  CoUkmt  v.  Beju9hxn^ 
Plow.  34. 177, 17a 

9.  The  grantee  of  a  reversion  of  every  com- 
mon person  may  enter  for  conditions  broken 
by  the  stat  32  H.  a  c  34;  and  so  may  the 
patentees  of  a  reversion  of  Ed.  6.  and  of  all 
other  heirs  of  Hen.  8.  IhU  v.  Orange^  3  Dr. 
130.  pi.  69.    Plow.  175, 176.  a  C. 

10.  A  condition  in  a  lease  for  years  was, 
that  for  non-payment  of  rent  the  lease  Was  to 

cease :  the  grantee  of  the  *rever- 
[  *331  ]  sion  may  take  advantage  of  it  bv  the 

common  law.  Davy  v.  MaUMuHy 
Cro.  EHz.  650. 

11.  The  grantee  of  a  term  in  reversion  shall 
take  advantage  of  a  condition  annexed  to  a 
lease  derived  out  of  the  term  by  the  stat.  32 
H.  a    Davy  v.  MaUhetoB^  Mo.  525. 

12.  Conditions  reserved  to  traitors  are  given 
to  the  crown  by  the  stat  33  H.  8.  Engl^eUPt 
ease.  Mo.  303. 

13.  A  devise  was  to  A  for  life,  remainder  to 
B  in  fee,  with  condition,  that  if  C  in  three 
months  pays  to  B  5002.,  then  C  to  have  the 
fee;  this  condition  will  descend  to  the  heir  of 
C.    Mark$  v.  Maribf,  1  Stra.  129. 

14.  A  condition  annexed  to  land,  of  which 
part  is  borough  English,  with  the  reversion,  is 
apportionable  by  descent;  but  if  there  be  no 
reversion,  the  condition  in  gross  shall  be  only 
to  the  heir  at  common  law.  iinon.  Ma 
114. 

15.  A  condition  is  not  apportionable  by 
grant  of  part  of  the  reversion,  but  it  is  upon  a 
descent  or  act  of  law;  condition  annexed  to 
several  rents  makes  several  conditions :  a  bar- 
gainee  by  the  statute  of  uses  shall  enter  for  a 
condition.    Appowel  v.  JKonnoKx,  Mo.  97. 

16.  The  bargainee  of  the  whole  reversion  is 
a  grantee  to  take  under  32  H.  8.  c.  34.  of  a 
condition  broken ;  but  the  bargainee  of  parcel 
only  is  not  Winter*$  case,  3  Dy.  308.  pi. 
75. 

17.  Condition  to  be  void  upon  non-payment 
of  a  sum  in  gross  is  not  within  the  32  H.  8; 
lessee  for  twenty  yeats  leases  for  ten  ^ears 
npon  condition,  and  tlien  surrenders;  he  m  re- 
Mr«/m  Bh«]]  not  have  the  benefit  of  the  eon- 


ditioB.    Sir CUwartk  ▼.  FlMif^  Mo. 

876. 

la  The  condition  of  aterm  mortgmged  hf 
baron  and  feme  survives  to  the  iMroii,  as  tkw 
term  itself  should  have  done.  Yang  v.  Fair 
ford.  Hob.  3. 

19.  A  condition  performed  by  the  dsogbter 
enables  her  to  retain  the  land  sgainat  a  mm. 
bom  after.    S.  C.  Hok  3. 

20.  Grantee  of  parcel  of  the  revernoo  is  aa 
assignee  within  H.  a  of  conditions.  Sir  B. 
Lee  V.  Arnold,  4  Leon.  2a 

21.  If  land  be  devised  by  A  to  his  wife  fir 
life,  on  condition  that  she  shall  educate  B  their 
eldest  son,  remainder  after  her  decease  to  the 
fecond  son  in  tail,  B  (when  of  age)  nay  enter 
for  a  breach  of  the  condition,  and  bold  far  her 
life.  Warren  Y.  Lee  and  Wi^c,  2  D j.  ld&  pL 
51. 

22.  None  can  enter  fbr  a  condition  broken 
but  the  lessor,  or  one  by  his  direetiaii.  Am'' 
3  Leon.  269. 

23.  An  entry  by  a  stranger  witfaooft  •^itho- 
rity  is  good  to  take  advantage  of  a  oonditieBr 
if  it  be  assented  to  afterwards.  FUeket  v. 
Jdsms,2Stra.ll2d. 

24.  He  that  enters  fbr  a  oonditioa  broksn 
defeats  all  esUtes  whatsoever.  Simuufi  ▼. 
Laumd,  Cro.  Elii.  239. 


CONFESSION. 

I.  CONTKSSION    OF     AN     INDICTHBrr    OS    AC- 
TTON. 

(a)  When  the  eonfeeeion  may  he  fllsd^ 

p.  331. 

(b)  jffi>io  it  ehould  he  made  and  entered, 

p.  331. 

(c)  How  it  ekould  be  given  in  eadenee, 

p.  332. 

(d)  Effect  of  a  eonfeetion,  p.  338. 

II.  Op  a  confession  oa  admission  a  nxAi>- 
iNG,  p.  332. 

III.  CoNnSSION  and   ATOmANCI  IN  niADDn. 

p.  333. 
rV.  Confession  of  a  particular  fact  in  un 
OF  proof;  when  allowed,  p.  333. 


I.  Confession  of  an  indictment  or  action. 
(a)  When  the  eonfueion  mam  he  made, 

1.  A  oon.'^?ssion  in  a  criminal  ease  niajr  bs 
after  not  guilty  pleaded.  Anon,  J.  Kely.  11* 
14th  res. 

2.  Confossion  of  an  action  was  refused  after 
Issue  joined.  Claeehrooke  v.  Liveeeff,  Holt, 
220. 

3.  For  the  defendant  (after  issue)  cannot 
confbss  the  action,  without  the  plaintxflTs  coo* 
sent    Cooling^M  case,  T.  Jones,  l5a 

(b)  How  a  confeaeion  ehomld  be  made  end 

entered, 
1.  A   confession  must    be    clear  and  sx. 
press;    and   therefore   an    implied 
*oonf^ion  of  non-payment  in  debt  [  '333  ] 
contained  in  a  defoc^ve  plea  of  pay- 
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held  not  to  be  rafficient  to  warrant 
aiadgmeDi  improperly  given  for  the  {^intlff. 
Eari  ef  HumUngton  v.  HaU,  Cra  EUz.  823. 

2.  Debt  opoD  bond  by  an  executor:  the  de- 
fendant pleadi  per  miuat;  et  foaUa^  relieta 
verificatiome^  aon  potest  dedicere  quia  fmt  fac- 
tum catiMi,  nee  quin  ip%t  debuit  testator  in  vita 
•j^»  without  nyinff  detinet  from  the  executor, 
fltill  it  is  good;  otherwise,  upon  a  confession 
without  any  plea  before.    Joyner  v.  OgnelL, 

3.  A  confession  entered  on  the  postea  thus, 
— that  at  nigiprius  on  such  a  day  the  defend- 
ant, relieta  verificatioaet  confessed  the  action, 
ii  bad.    Rex  v.  Chaloner,  12  Mod.  377. 

4.  Tlie  defendant  may  at  niei  prius  confess 
the  action,  and  it  may  be  entered  generally, 
9iMd  HSR  pateat  dedicere^  ^c^  though  a  special 
plea  has  been  pleaded  and  issue  joined;  for  all 
pleaded  before  is  waived,  and  he  need  not  ac- 
knowledge the  particular  point  in  issue. 
Broum  v.  HoUand,  Cro.  Eliz.  840. 

(c)  How  it  should  be  given  in  evidence, 

1.  In  giving  it  in  evidence,  the  whole  con- 
^^■sion  is  to  be  taken  together.  V^orrdll  ?. 
JWder.  Holt,  293.    Skin.  672. 

2.  A  confession  in  case  of  treason,  if  not 
Blade  in  open  court,  (as  before  a  privy-coun- 
•cUor,  or  iostice  of  the  peace,)  must  in  idl  cases 
be  proved  by  two  witnesses.  21mg>  case,  J. 
Kelj.  la  1  Saund.  202  d,  n.  T^] .  &  P. 

(d)  J^eet  of  a  confesoion. 

1*  A  oonfeflsion  in  treason  only  affects  the 

P^ity  eonibaing,  and  cannot  be  made  use  of 

*f  evidence  against  others  whom  the  oonfes- 

noo  implicates  in  the  treason.     7biig*s  case, 

^  So,  in  a  civil  case,  the  confession  of  one 
^^dant  win  not  conclude  the  other,  iinin- 
««••  case,  Hob.  64.  193. 

3.  The  confession  of  two  collectors  for  a 
P*fuh,  in  their  acquittance,  cannot  conclude 
^  bind  the  right  of  the  perish.  Parish  of 
^t^  V.  CastU-Birmidge  Chapel,  Hob.  67. 

4  la  an  action  against  two,  A  confesses,  B 
joioa  issue;  no  finding  for  B  can  discharge  A. 
^*a«i.  Holt,  149. 

^*  If  >he  confession  be  made  afler  a  frivo- 
j?**.  P^  judgment  may  bo  entered  by  con- 
7*>ioa  on  the  matter  of  the  plea.  Staple  v. 
^don,  1  Salk.  173.  2  Ld.  Raym.  922.  S.  C. 

0.  A  confession  in  court  on  an  information 
ftr  a  m)el,  does  not  preclude  the  plea  of  not 
piiHy.    Anon.  1  Mod.  18. 

.  7.  So^  a  confession  does  not  prevent  bring- 
^K  error.    Jenk.  Cent  134. 

^  Q^  A  CONFESSION  Oa  ADMISSION  IN  PLBADINO. 

1.  In  pleading,  whatever  is  materially  al- 
leged and  not  traversed  is  admitted*  NuhoL 
^  V.  Stflipson,  1 1  Mod.  336. 

.  ^  When  a  thing  is  shown  in  pleading,  and 
^  not  af^rwards  traversed,  nor  averred  spe- 
ciaUv  to  the  contrary,  it  shall  be  taken  to  be 
c»aased.    Wimbish  y.  Ihilbois,  Flow.  4S. 

^  To  a  seu  fa^  the  defendant  pleaded  the 
act  of  oblivion;  the  attoney-general  repUed^to 


make  them  fiaUe  by  virtue  of  the  act  of  13 
13  Car.  2.  c  13.,  and  assigned  a  breach;  but 
the  court  held  it  to  be  unnecessary,  because  a 
breach  was  admitted  by  pleading  the  pardon. 
Attorney.C^neral  v.  Resby,  Hard.  377. 

4.  Pleading  a  justificatio  i  in  trespass  does 
not  admit  the  value  of  the  goods  mentioned  in 
the  declaration.   Crispe  v.  Belwood,  3  Lev.  425. 

5.  It  is  a  rule,  that  what  the  parties  have 
agreed  in  pleading  shall  be  admitted,  tliough 

the  jury  find  otherwise.     Wilcox  v. ^  3 

Mod.  6.    2  Ld.  Raym.  864.  S..P. 

6.  To  an  indictment  for  not  repairing  a 
highway,  a  plea,  that  the  inhabitants  of  a  par- 
ticular district  ought  to  repair  it,  is  an  admis- 
sion that  the  way  is  a  highway.  Rex  v. 
Brown,  11  Mod.  273. 

7.  A  defendant  in  trespass  who  justifies 
under  process  of  an  inferior  court,  admits  the 
trespass  by  pleading  that  he  delivered  the  war- 
rant to  the  officers  to  whom  it  was  directed  to 
be  executed.    iZoise  v.  Tutte,  Willos,  15. 

8.  The  admission  of  the  party  in  the  in. 
ducement  to  a  traverse  is  not  material.  Tbn- 
kin  V.  Croker,  2  Ld.  Raym.  864. 

9.  On  an  error  in  fact,  as  that  A  (on  the 
return  of  the  eentre)  was  not  sheriff,  in  nulla 
est  erratum  is  no  confession  of  it  Smith  v. 
Smith,  Cra  Car.  421. 

10.  Things  immaterially  alleged  are  not 
admitted  ha  a  ntent  dedire,  Kex  v.  Bp,  of 
Chester^  1  Ld.  Raym.  299. 

•11.  The  admission  of  a  thing  im.  [*  333  ] 
material  is  no  estoppel  S.  C.  1  Ld. 
Raym.  299. 

12.  The  defendant's  implicit  confession  by 
his  plea  extends  to  such  matter  only  as  the 
plaintiff  has  alleged  in  his  declaration.  Wot- 
ton  V.  Hele,  2  Saund.  180, 181. 

13.  The  confession  of  one  defendant  in  his 
plea  will  not  prejudice  the  other.  ArundeVs 
case.  Hob.  64.  Winchcombe  v.  PuUestone^ 
Hob.  193. 

14.  Where  an  issue  was  immaterial,  the 
plaintiff  was  allowed  to  take  judgment  upon  a 
confession  in  the  pleading,  iivitead  of  upon 
the  verdict  Jones  v.  Bodingham^  Holt,  149. 
1  Salk.  173. 

HI.  Confession  and  avoidancx  in  pleadino. 
Where  one  of  the  parties  claims  by  a  later 
grant  from  one  of  the  same  party,  there  needs 
not  any  confession  and  avoiding  of  his  title. 

Bp.  of  Salisbury  v.  Hunt,  Cro.  Car.  581. 

IV.  Confession  of  a  PAaricuuAR  fact  in  lieu 

OF  PROOF,  WHEN   ALLOWED. 

To  debt  on  bond,  conditioned  to  pay  within 
three  months  afler  due  proof  of  a  particular 
act  either  by  confession  or  otherwise,  if  the 
defendant  plead  that  the  plaintiff  had  not 
proved  the  act  done,  a  replication  stating  that 
the  party  had  confessed  the  act,  and  that  due 
notice  of  such  confession  was  given,  is  good; 
for  although  the  legal  mode  of  proving  a  feet 
is  by  trial  by  jury,  yet  parties  may  agree  to 
abide  by  any  other  medium.  Gold  v.  Deaths 
Cra  Jac.  381. 
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CONHRMATION. 
1.  When  tubkk  may  u  a  confirmation, 

p.  333. 
II.  When  it  is  neckssart,  p  333. 

III.  How  IT  HAT  B£  MADE,  p.  333. 

IV.  £>PECT  OF  A  OONFIRHATION,  p.  334. 
V.  How  IT  UOULD  BE  PIXADED,  p.  334. 

I.  When  there  mat  be  a  oonftrmation. 
/       I.  ThRt  which  can  be  RFoided  by  entry, 
may  be  made  rood  by  confirmation.   BoyU  v. 
I^taght,  I  Rid|rw.  395. 

3.  Confirmation  canoot  be  of  a  thin;  nottn 
e§§e.    Jenk.  Cent  234.  3 13. 

3.  A.  confirmation  which  gives  a  right  or 
interest  cannot  go  to  a  possibility ;  but  that 
which  gives  only  a  consent,  as  the  oonfirma- 
tion  of  a  bishop  patron  and  ordinary,  can. 
Lhyd  ▼.  WUldnton,  Mo.  479. 

4  He  who  is  wrongfiilly  collated  by  the 
bishop^  is.  an  incnmbent  capable  of  a  confirm, 
ation.  Gawdy  y.  Bp»  of  Canterbury,  Hob. 
309. 

II.  When  it  n  necessary. 

A  lease  by  a  prebendary  ooght  to  be  con. 
firmed  by  the  bishop  and  chapter.  Anon.  1 
And.  47.  case  119. 

III.  How  rr  may  be  made. 

1.  A  confirmation  cannot  in  general  be  for 
a  time.    Bdeo  v.  Bp.  of  Oxford,  Vangh.  27. 

2.  If  a  prebendary  make  a  lease  for  years, 
a  confirmation  may  be  made  of  the  land  for  a 
less  number  of  years ;  but  if  he  make  a  lease 
for  life,  or  a  gifl  in  tail,  (as  a  feofiment  in  fee;) 
and  a  confirmation  is  made  for  one  hour,  it  is 
good  for  ever.  Foord'M  case,  5  Co.  81  a.  Cro. 
£1.  447.  472.  1  And.  47.  3  Dy.  338  b.  pi  4a 
N.Bendl.238. 

,  3.  If  disseisor  make  a  lease  for  years,  the 
disseisee  may  confirm  the  whole  or  any  part 
of  the  land  for  all  or  any  of  the  years.  Bettis- 
ford  V.  Fbord,  5  Cb.  81  a. 

4.  So  also,  of  confirmation  of  a  lease  for 
years  made  by  tenant  for  life,  and  of  confirm- 
ation made  by  the  issue  in  tail,  of  a  term  of 
years  made  by  tenant  in  tail ;'  so  also,  of  con. 
firmation  by  a  woman  afler  coverture.  Id. 
ibid. 

5.  A  new  charter  may  be  used  as  a  new 

fant,  or  as  a  confirmation.    Rex  v.  Lartoood, 
Salk.  168. 

6.  So,  a  bargain  and  sale,  void  for  want  of 
a  pecuniary  consideration,  may  enure  as  a 

confirmation.  2  Saund.  97  6.  n.  [f.] 
[  *334  ]   *I V.  Effect  of  confirmation. 

1.  Confirmation  does  not  create  a 
new  thing,  but  gives  strength  to  a  thing  which 
was  before.  Earl  of  Leiceoter  v.  Hendan, 
Plow.  397. 

2.  Confirnmtion  cannot  enlarge  an  estate 
which  is  determinable  upon  a  condition.  Poph. 
52. 

3.  The  confirmation  even  of  the  king  can- 
not make  that  good  which  was  merely  void. 
Lady  Arundel  y.  Earl  tf  Pembroke,  3  Dy. 
263.  pi.  37. 


4.  The  king's  oonfirmation  of  a  essntii. 
dam  transfers  no  right  to  the  incumbent  E4a 
V.  Bp.  of  Oxford,  Vaugh.  26. 

5.  Tensnt  in  tail  and  his  eon  join  in  a  grut 
of  the  next  avoidance ;  it  is  void  against  the 
son,  and  no  confirmation.  iSSr  j£  WueTi 
case.  Hob.  45. 

6.  Of  a  lease  by  a  parson,  made  in  9  Elii, 
the  confirmation  being  in  14  Eliz.  byinodur 
patron  and  ordinary  than  were  at  the  time  of 
the  lease  made,  is  yet  good.  iSir  J2.  Benulei*t 
case,  Cro.  Car.  38. 

7.  Confirmation  by  the  bishop  dean  umI 
chapter  of  S.,  made  of  a  lease  of  a  panoiufe 
in  the  diocese  of  W.,  annexed  to  a  prebeodar^ 
in  S.,  is  good.  Dr.  Herbert  v.  Jbiufay,  Cn. 
Eliz.  587. 

8.  If  a  bishop  make  three  leases,  and  iJae 
last  be  first  confirmed,  and  then  the  6nt  ii 
confirmed,  the  first  shall  be  good,  not  the  kit 
Anon.  Mo.  66.  pL  180. 

9.  Confirmation  ofa  lease  for  seventy  yean, 
made  by  a  prebend  before  the  statute,  ia^rood, 
though  not  confirmed  till  afler  the  atitatB. 
Spendlowes  v.  Burket,  Hob.  7. 

10.  The  prebendary  of  K.  made  a  leaae  far 
seventy  years,  and  the  bishop  patran  and  dean 
and  chapter  confirmed  the  said  demiaefbrthe 
term  of  fifly.one  years  only  and  no  more; 
held,*  that  this  confirmation  extended  to  tbe 
whole  term  of  seventy  years.  Betti^ord  r. 
Foord,  5  Co.  81  a.  Before  v.  Fo0rd,Cto.n. 
447.  S.  C. 

1 1.  Confirmation  of  part  of  a  term  coDfinDi 
all.    Minter  v.  CoUtn,  1  And.  286. 

12.  If  disseisor  make  a  lease  for  life,  or  ^ft 
in  tail,  confirmation  by  the  disseisor  to  the 
lessee  or  donee,  for  one  hour,  of  the  land,  ooa- 
firms  the  whole  estate,  but  does  not  enure  to 
the  remainder  or  reversion.  Bettitfor^  ▼• 
Foord,5Co.  81a. 

13.  If  disseisor  makes  a  lease  for  Iife,,«nd 
disseisee  confirms  the  estate  of  the  diiseistf i 
he  shall  not  enter  upon  the  tenant  ibr  h^* 
Ddamere  v.  Bernard,  Plow.  349. 

14  Tenant  for  life  and  ho  in  remainder  in 
fee  join  in  a  feoffinent ;  this  is  tbe  con&mjj- 
tion  of  him  in  remainder.  Anon.  3  I^oo.  lu* 
pi.  25. 

15.  If  tenant  in  second  remainder  and  be 
in  possession  in  the  first  join  in  feoffment,  tJui 
is  but  the  confirmation  of  him  hi  the  ew^ 
remainder.  URnttr  v.  CoUin,  1  And. «», 
287. 

16.  Confirmation  of  an  union  oftwo  chnrcWB 
above  8/.  per  annum,  made  by  the  o"*"J*J* 
and  confirmed  by  the  patron,  was  held  gow- 
AuUin  V.  Twyne,  Cro.  Elis.  500, 501.     . 

17.  Where  a  stranger  seises  and  <*«^^* 
villein  in  gross,  a  confirmation  tp  Wm  by  tnc 
lord  is  void.    Jtfoore  v.  Hueeey,  Hob.  99. 


V.  How  IT  SBODLD  SB  FLEinKD- 


1.  Confirmation  cannot  be  pteaded  wjw^ 
first  showing  the  thing  oonfinned.    -o^  " 
V.  .MsyifpR,  pW.  39a 
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9.  ConfeiMtlon  of  an  estate  mnst  be  ■hown 
to  by  the  deed.     ^noikSDy.^.  pL51. 

CONSENT. 

1.  GooieDt  of  parties  to  demur  upon  one 
point  certain,  cannot  quit  the  court  of  their 
office  to  jiMbe  opon  the  whole  record.  FotUr 
y.  /sdbM,  Hob.  56. 

2  Tbe'conaent  of  parties  in  pleadtn|r  can- 
not  prefent  the  court  abating  the  writ,  if  it  is' 
abaleaUe.    Earl  of  ChinncktLrd^t  case,  Hob. 
T,%. 

3.  Consent  of  parties  to  a  mis-trial  will  not 

change  the  law.     Crvie  v.  Edwards^  Hob.  5. 

4  A  mle  was  allowed  to  be  entered  into  by 

consent  that  no  advantage  should  be  taken  on 

the  trial  of  a  presentment  at  the  assizes,  for 

want  of  fiirm  or  substance  in  it    R,  v.  /iiAa6i- 

tanU  of  Lutkboraugh,2  Barnard.  13. 

[  ^335  ]     •s.  But    thouffh  the  consent  of 

parties  cannot  uter  the  law,  yet  if 

ncfa  consent  appear  upon  record,  it  will  not 

be  error.    Rex  y,  PilkingUm,  Skin.  116. 

6>  A  decree  in  equity,  founded  upon  an  or- 
<ier  oade  by  consent,  will  not  be  reversed  upon 
u  appeal  to  the  Lords.  BlundeU  v.  BtacarU 
wy,2Ridgw.557. 

?•  By  consent  of  the  plaintiff  in  a  quare  tm- 
?^i  the  \xa^  may  have  a  writ  to  the  bishop, 
thoQgh  Ilia  title  be  not  clear.  Chaneelhr  of 
Cambridge  ?.  Walgrave,  Hob.  127. 

8.  The  mbseqoent  consent  of  a  woman  for- 
cibly married  will  not  extinguish  the  offence. 
^'  T.  Swnmn  and  oUurt^  7  Mod.  101. 


CONSIDERATION. 

[  Wbot  it  a  tufficient  emmderatianfor  a  pnv 
>^  teeame,  tit.  Assumpsit,  p.  107,  &c 

^Aot  it  a  mffieient  consideration  for  a  use, 
»«?>•<,  tit  Usfc] 

00N8IMILI  CASU. 

^'  If  a  writ  of  consimili  casu  be  brought  by 
^''^  and  feme,  it  must  conclude  to  the  feme 
^7'  EaH  of  Clanriekardy.  Sidney,  Hob.  I. 
.  «•  If  the  demandant  count  of  an  atieoation 
^  ^  yet  the  defendant  shall  make  his  tra- 
^^'^  to  alienation  modo  et  forma;  and  the  de- 
pttadant  can  maintain  the  issue  by  alienation 
^.t>il,orfor  life,  for  they  are  all  material 
^^  ▼.  FUzherberi,  Hob.  105. 


CONSPIRACY. 
I*  Op  ooNSPUucT  IN  geneeal;  and  or  tbx 

ANCIENT  WRIT  OF  OONSPIEACT,  p.  335. 
!!•  op  TOE  ACTION  or  THE  CASE,  IN  THE  NATDEE 
OP  THE  WRrr  OP  OONSPIEACT  ;— 

(a)  WhenUUe$,^2B6. 

(b)  When  U  does  not  lie,  T^  336. 

(c)  Proceedings  in  the  action^  p.  337. 

(d)  Evidence,  p.  337. 

Ill'  IifiiicriiBNT  pom  a  ooNSPimAcr,  pb  337. 
I^*  Inpqemation  ioe  ooNariRACT,  p.  338. 


I.  Op  OONSPIEACT  IN  OENIEAL;  and  of  THE  AN- 
CIENT WRIT  OF  OONSPIEACT. 

1.  A  conspiracy  cannot  be  but  between  two 
at  least    Saunders  v.  Freeman,  Plow.  213. 

3.  Confederacies  punishable  by  law  before 
they  are  executed,  ou^t  to  have  four  inci- 
dents: Ist,  the  confederacy  ought  to  be  de- 
clared b^  some  manner  of  prosecution,  either 
by  making  bond  or  promises  one  to  the  other; 
2ndly,  it  ought  to  be  malicious;  Srdly,  false; 
4thly,  voluntary.  Poulterer's  case,  9  Co.  55 
b.    Moore,  813.  S.C. 

3.  When  a  grand  inquest  indicts  one  of 
murder  or  felony,  and  aflerwards  the  party  is 
acquitted,  no  writ  of  conspiracy  lies  for  him 
against  the  indictors.  Floyd  y.  Barker,  13 
Co.  23. 

4.  When  a  party  indicted  is  conyicted  of 
felony,  upon  not  gmlty  pleaded,  he  shall  never 
have  a  writ  of  conspiracy.  Fioyd  y.  Barker, 
12Ca23. 

5.  No  writ  of  conspiracy  lies  unless  the 
party  is  indicted  and  lawfully  acquitted,  but 
a  ialse  conspiracy  is  punishable  although 
nothing  be  put  in  execution.  PouUerer*s  case, 
9Ca55b. 

6.  It  must  be  alleged  that  the  plaintiff  was 
acquitted,  so  as  to  m  able  to  plead  autrefois 
acquit,    1  Saund.  Rep.  230  a.  n.  [6]. 

7.  The  ancient  writ  of  conspiracy  must  be 
brought  against  two  at  the  least  1  Satmd. 
Rep.  230.    Cro.  Eliz.  701. 

8.  If  a  witness  conspire  out  of  court,  and 
aflerwards  swear  in  the  court,  the  party  ac 
quitted  may  have  a  writ  of  conspiracy  against 
him.    Fhyd  v.  Barker,  12  Co.  23. 

9.  So  it  lay  for  indictinsr  a  man  of  felony. 
Smith  V.  Cranshaw,  2  Ro.  258. 

10.  As  to  when  the  writ  of  conspiracy  lay 
at  common  law,  see  1  Saund.  Rep.  299  a. 
230. 

•11.  If  two  conspire  to  indict  a  |  *336  ] 
man  in  one  county,  and  prosecute 
him  in  another,  conspiracy  lies  in  the  county 
where  they  conspired.    Smith  v.  Cranshaw, 
2R0.259. 

12.  If  the  suit  for  conspiracy  is  against 
three,  and  two  are  acquitted^  the  plaintiff  can- 
not have  judgment  against  the  third.  8kin» 
ner  v.  Guntoni  1  Saund.  230.  Roberts  y.  Sa^ 
vel,  5  Mod.  234,  407. 

13.  fiut  where  one  is  found  guilty,  and  the 
other  comes  not  in  upon  process,  or  dies,  yet 
judgment  shall  be  against  the  other.  1  Vent 
238.    3Salk.97. 

II.  Of  THE  ACTION  ON  THE  CASE,  IN  THE  NATUEX 
OF  THE  ANCIENT  WEIT  OF  OONSPIEACT. 

(a)  When  it  lies. 

1.  A  greater  difference  of  opinion  has  ex- 
isted alwut  actions  of  conspiracy,  than  any 
other  species  of  actions.  Jones  y.  Otsynn,  10 
Mod.  219. 

2.  Where  an  action  was  against  three  for 
procuring  one  to  be  arrested  without  cause  by 
a  conspiracy  between  them,  it  was  doubted 
whether  it  was  an  action  of  conspiracy,  or 
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apon  the  CMe.    Skinner  t.  (Ttmlra,  1  Sumd 
330. 

.  3.  How  thie  aetion  was  intro4ooed,  see  1 
Saund.  Rep.  230. 

4.  This  action  will  lie  when  the  writ  of  con- 
spiracy would  not  Savill  ▼.  Roberts^  Holt, 
150.    Garth.  416.    5  Mod.  394. 

5.  For  before  the  statute  of  33  Kd.  h  de 
eonspiratoribus,  an  action  of  conspiracy  did 
not  lie  for  any  things  besides  for  indicting  one 
for  felony  and  treason;  but,  by  this  statute,  it 
lies  for  trespfiss,  and  against  one  only.  iSb'n* 
ner  ▼.  Gunton,  T.  Raym.  176.  Price  ▼.  CroftSj 
T.  Rayxp.  180. 

6.  An  action  in  the  nature  of  a  eonspiracy 
lies  after  acquittal  for  causing^  a  person  to  be 
falsely  and  maliciously  indicted  for  a  common 
trespass.    Norris  v.  Fabner^  2  Mod.  51. 

7.  It  will  lie  for  a  malicious  indictment, 
though  the  indictment  was  insufficient  Jonet 
V.  Gwvnn^  10  Mod.  216. 

8.  The  writ  of  conspiracy  was  a  strict  ac- 
tion; but  an  action  on  the  case  in  the  nature  of 
it  lies,  although  the  indictment  be  insufficient, 
or  be  not  found.     Thylor^M  case.  Palm.  45. 

9.  Where  several  combine  to  char^  a  man 
with  robbery,  and  to  cause  him  to  be  mdicted, 
ibc,  and  in  execution  of  their  conspiracy  they 
cause  him  to  be  apprehended,  &;c.,  and  to  be 
bound  to  appear  at  the  assizes,  and  then  they 
preftr  a  bill  of  indictment  for  robbery  against 
him,  which  indictment  is  ignored  by  the  grand 
jory,  the  party  ao  grieved  may  have  an  action 
against  them.    PouUerer^s  case,  9  Co.  55  b. 

10.  Case  lies  for  conspiring  with  an  ac 
countant  to  demand  an  allowance  for  a  thing, 
when  he  had  not  expended  any  thing.  Daw- 
beney  v.  Goore^  Moore,  188. 

11.  This  action  lies  for  conspiring  to  cause 
another  to  be  maliciously  prosecuted;  but  it 
must  show  that  the  prosecution  was  before  a 
competent  jurisdiction,  and  how  it  was  deter- 
mined. Tkrogmorton*$  case,  Gro.  EL  563.  1 
Saund.  228. 

12.  The  ancient  writ  of  conspiracy  lay  not 
against  one;  but  case  in  the  nature  of  it  docs. 
JMarsA  v.  Vauhan,  Gro.  Eliz.  701.  1  Saund. 
Rep.  330.  S.  C.  PoUard  v.  EtMn$,  2  Show. 
50. 

(b)  When  it  does  not  Ue. 
>    1.  An  action  will  not  lie  for  a  conspiracy,  if 
nothing  be  put  in  execution.    SavUe  y.  i2o- 
berU,  1  Ld.  Raym.  376. 

3.  It  will  not  lio  without  an  acquittal,  or  the 
prosecution  be  determined.  Parker  t.  Lang- 
ley,  10  Mod.  146, 219. 

3.  And  formerly,  it  must  have  been  such  an 
acquittal  as  might  be  pleaded  in  bar  to  ano- 
ther indietmcnt  Jones  ▼.  6ri0yiifi,  10  Mod. 
316.    Palm.  316. 

4.  Conspiracy  does  not  in  general  lie  upon 
an  indictment  for  treason,  for  the  danger  of 
concealing  it,  and  the  discouragement  of  dis- 
coverers.  Smith  v.  Cranehaw,  Palm.  316. 
i8Wiilft*scase,3Ro.336.    S  Ro.  258. 

5.  So  it  does  not  lie  against  witnesses  who 


pireier  an  indictment,  when  bonnd  to  it  by  a 
justice  of  the  peace.    Anen.  Ma  &  pi.  22. 

6.  It  is  a  good  justification,  that  defondut 
gave  evidence  to  a  jury  upon  his  oath,  tr^ 
versing  the  conspiracy  alUer  avi  alio  moda> 
VarreU  v.  H^Ufos,  Mo.  600. 

(c)  Proceedings  in  the  actiem.[  *33T] 

1.  In  this  action  on  tho  case,  the 
declaration  ought  to  say  tpitkoutprobMeente, 
&,c    Muriel  v.  Tracy,  Holt,  151.  6  Mod.  109. 

3.  In  an  action  on  the  case  for  a  conspiracy, 
the  fact  of  conspiracy  need  not  be  stated  io 
the  declaration,  but  may  be  collected  bj  tlw 
jury  from  the  circumstances  of  the  facti  dis- 
closed in  evidence.  Muriel  v.  TVaey,  6  Mod. 
169. 

3.  It  is  enough  if  the  plaintiff  allege  thit 
the  bill  against  nirn  was  ignored.  1  Saoad. 
Rep.  330  a,  n.  [b]. 

4.  Or  coram  non  judiee,  1  Saand.Rep.230 
a.  n.  [6]. 

5.  Or  that  be  was  acquitted  on  a  defect  io 
the  indictment,  though  formerly  be  mast  hm 
shown  an  acquittal.  Skinner  ▼.  Gunton,  1 
Saund.  339.    1  Saund.  Rep.  330  a.  n.  [b]. 

6.  In  an  action  of  conspiracy,  one  of  the  de* 
fondants  may  be  found  guilty, and  thereat  a^ 
quitted.  Muriel  v.  Tracy,  6  litod.  170. 1  Saund. 
Rep.  230.  230  a.    2  Saund.  117. 

.7.  A  motion  may  be  made  in  arrest  of  judg' 
ment,  given  in  an  action  of  conspiracy.  1 
Saund.  Rep.  301. 

(d)  Evidence. 

1.  Express  malice  ought  to  be  proted  in  tbe 
defendant.  Saffill  v.  RoberU,  Holt,  150.  Caztb. 
416. 

2.  If  the  plaintiiF  alleges  that  he  was  law* 
fully  acquitted,  it  ia  not  enough  to  prove  tint 
a  nolle  pros,  was  entered.  1  saund.  Rep.  S30 
a,  n.  [6].  [Su  aUopost^  tit  Maucmnts  PaoO* 
cunoN.] 

III.  Indicthbivt  for  a  conspieact. 
1.  A  conspiracy,  though  nothing  is  doneia 
pursuance  of  it,  is  an  o&nce,  and  that  whe- 
ther it  be  to  charge  one  with  an  oSenoe  teo* 
poral  or  spiritual  Beg.  v.  Best,  1  Sali.  17i 
3  Ld.  Raym.  1167.    8Mod.  321.S.C. 

3.  And  the  bare  meeting  and  oonsaltin;i0 
charge  falsely  an  innocent  person  ia  indictt* 
ble.    S.G.lSalk.174. 

3.  When  parties  conspire,  and  pnmiiea 
bribe  to  one  to  induce  Mm  to  accuse  anotber 
of  murder,  and  enter  into  articles  in  writiof 
to  share  and  divide  the  estate  of  the  party  ac- 
cused afler  the  attainder,  they  are  punishable 
for  the  misdemeanor  and  conspiracy,  whether 
the  party  accused  is  guilty  or  not  guilty  of  the 
murder.    Ashley's  case,  13  Co.  90. 

4.  Aconspiracymay  be  charged  without  n 
overt  act  Rex  v.  Xinnersley,  1  Stra.  193. 3 
Show.  3.  n.  (m). 

5.  An  illegal  conspiracy  is  indictable,  thoogh 
nothing  be  done  in  pursuance  of  it.  Rtxf' 
Best,  6  Mod.  186. 

6.  In  the  indictment  it  need  net  bs  aMrred 
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thai  the  puty  is  innooent,  ibr  to  charge  fai»dy 
is  tantaiDouiit    Reg,  v.  Btst^  1  Salk.  174. 

7.  It  ii  not  necessary  to  state  **  fiilselj.** 
JRexT.£Jirs^,2Burr.9»a    1  Salk.  174.  S.  C. 

8.  An  iodietment  will  lie  for  falsely  indict- 
ing anodMf  for  a  conspiracy,  before  the  de- 
leodant  is  acquitted  ;  but  not  an  action  on  the 
case.    Rex  t.  Rett,  6  Mod.  138. 

9.  Conspiracy  to  chargfe  another  with  being 
the  /ather  of  a  bastard  is  punishable  by  indict- 
ment TimbtrUy  t.  Childe,  1  Sid.  68.  Rex 
T.  Armair0ng,  1  Vent  305.  Reg,  ▼.  Beat,  Holt, 
151.  6Mod.  137.165.S.C. 

10.  And  the  indictment  is  good,  without 
sTerrioff  that  in  fact  the  child  was  a  bastard. 
Rex  T.  &M«,  11  Mod.  55. 

11.  An  indictment  lies  for  a  conspiracy  in 
giving  a  man  money  to  marry  a  poor  old  wo- 
man, in  order  to  gam  her  a  settlement  Rex 
y.  Edwards,  8  Mod.  320. 

IS.  The  vemre  most  be  where  the  conspiracy 
was,  and  not  where  it  was  pat  in  execution. 
iteg•▼•0««^l  Salk.  174. 

13.  In  an  indictment  of  conspiracy,  the  fact 
was  laid  in  the  town  of  Cambridge,  but  not 
Bsid  in  what  county  that  was :  yet  it  was  held 
good.  Rex  Y.  Tdiim$  of  Cambridge,  8  Mod. 
10, 11. 

14.  Omspiracy  and  confederacies,  Ac  are 
one  of  the  article  to  be  inquired  of  in  the  com. 
mission  of  ener  and  terminer.  Reg,  v.  Beat, 
1  Salk.  174. 

15.  But  justices  at  sessions  cannot  try  an 
indictment  for  a  conspiracy  under  the  com- 
mission of  the  peace.    2  Show.  41 3. 

16.  It  is  not  necessary  to  set  forth  the  means 
Q^  by  the  defondants  in  an  indictment  for  a 
conspiracy.     Wtfismore  t.  Oreenhank,  Willes, 

583.  n.  (a). 
(  *338  ]    •I?.  On  indictment  for  conspiracy 

to  ruin  the  prosecutor's  trade,  eri- 
^Qoe  that  all  the  defendants  acted  in  it,  and 
lived  in  the  same  fiunily,  held  sufficient  Rex 
V.  Cope,  1  Stra.  144. 

18.  Judgment  may  be  against  one  defendant 
Mre  the  other  is  tried.  Rex  v.  Kennereley, 
1  Stra.  193. 

19.  One  conspirator  may  be  oonyicted  after 
tbe  other  ie  dead.  Rex  ▼.  NuAoUe,  2  Stra. 
1227. 

SO.  A  motion  may  be  made  for  a  new  trial, 
>fler  conviction  by  indictment ;  all  the  defend- 
uits  convicted  must  be  present  1  Saund. 
Kfl^  301.  n.  [a]. 

IV.  InFORII ATION  FOR  CONSmiACT. 

1.  An  information  against  one  person  for 
HRetog  with  another  to  prove  that  a  deed  was 
nrged,  lor  the  purpose  of  corruptly  procuring 
a  verdict  in  a  civil  action,  is  good,  although  it 
<)o  not  state  that  the  agreement  was  by  con- 
•pincy  between  the  parties.  Rexy,  Jcknaon, 
SShoW.?. 

3.  The  court  will  grant  an  information 
■gainst  persons  for  conspiring  lo  procure  a 
■namaoe  between  a  geodeman*!  mo  and  a  wo- 
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man  of  infamous  charaoler.    Rax  ▼•  SUiekeU% 
7  Mod.  39.    Rex  v.  Thorp,  5*  Mod.  221. 

3.  Where  a  party  is  convicted  or  attainted 
of  murder  or  felony,  none  of  the  parties  to  the 
proceedings  are  to  be  drawn  in  question  in  the 
Starchambcr  or  elsewhere  for  conspiracy ;  nor, 
in  such  cares,  shall  a  judge  be  charged  before 
any  other  judge  at  the  suit  of  the  king.  Fimfd 
V.  Barker,  12  Co.  23. 

4.  But  a  bill  for  conspiracy  lay  in  the  Star- 
chamber  against  such  as  conspired  to  charge 
a  man  wiui  murder,  although  the  party  ac- 
cused was  not  indicted  and  acquitted  before. 
ilsiUf9*«case,12Co.90. 


CONSTABLE. 
I.  Or  THX  omcB  or  moH  cxhistablb,  p^ 

33a 
II.  Who  mat  be  madi  a  rtit  cosira- 

BLB,  p.  338. 

III.  OrTiraAPPoumiBtTorAOOiiSTABU, 

p.  339. 

IV.  SwBAaiNo  mM  in,  p.  339. 

V.  CONSEQUBNCB  Or  EKWSINO  TO  SKBTB, 

p.  339. 
VI.  RlLATiyB  TO  TAB  omcB  OT  mfT 
C0N8TABLB  GCNBBALLT,  p.  340. 
VII.  ThB  duty  or  a  CONVrABLB  WHSN  A 
WAaKANT  IS  DIBBCTED  TO  HUI,  p. 
340. 
VIII.  POWEB  or  A  CONSTABLE,  p.  340. 
IX.  Ills  PBIVILBOBS,  p.  341. 
X.  ReSFBCTIIHO  THB  BETUBN  OT  A  WAB^ 
BANT,  p.  341. 

XI.  CoNsaaiTBNCE  or  NBeueoTiNo   an 

DITTT,  p.  341. 

XII.  Reiibdt  fOB  ms  EzrENSEi,  p.  341. 

Xin.  Or  THE  UABIIITT  OT  A  OONSTABUi; 
AND   PBOCEBDUIGS  AGAINST  BIM,  pb 

341. 
XIV.  Rklatitb  to  tbe  macBABOB  or  a 

O0N8TABLB,  p.  341. 

I.  Or  THE  omcB  or  high  constable. 

1.  The  high  constable  was  an  officer  at  com* 
mon  law,  before  the  stat  of  Winton,as  well  as 
the  petty  constable.  Reg,y.  Wyat,  1  Salk. 581. 
Id.  175.  Fort  131.  a  C. 

2.  He  is  an  officer  to  justices  of  the  peace, 
as  the  sheriff  is  to  the  court  of  B.  R.  Reg.  v. 
Vfwtt,  Salk.  175.  581. 

3.  Both  high  and  petty  constaUes  are  re- 
movable by  the  justices  in  sessions,  who  are 
the  proper  judges  of  that  matter.    Reg,  ▼. 
White,  Holt,  133.  1  Salk.  150.  S.  C. 

4.  An  inhabitant  of  a  particular  leet  is  not 
thereby  exempt  from  serving  the  office  of  high 
constable  of  the  hundred.  Rex  v.  Jemnagi, 
11  Mod.  215.  227m  and  Rf*  ▼•  Qenge,  11  Mod. 
215.  n. 

5.  Nor  a  tenant  in  ancient  demesne.  Rex 
V.  Betttworth,  2  Show.  75. 

II.  Who  mat  be  uade  a  fbtft  constable. 
1.  A  physician  is  not  exempted  by  the 
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eommon  law  from  terTing  the  office 
[  *339  ]  •of  constable.    Dr.  Poordage*$  case, 

1  Mod.  23. 
9.  But  by  33  H.  8.  c  40.,  members  of  the 
ooHege  of  physicians  are  exempted  from  serv- 
ing  die  office  in  London.     1  Mod.  22.  rtotit. 

3.  Members  of  parliament  and  their  ser- 
▼ants  are  exempted  from  being  constables. 
Conttabie  of  Horntby'9  case,  1  Mod.  13. 

4.  Attornies  and  barristers  while  practising 
in  the  courts  are  exempted.    1  Mod.  22. 

5.  No  man  who  keeps  a  public-house  ought 
to  be  a  constable,    iinon.  6  Mod.  42. 

6.  A  custom  that  all    householders  shaU 
serve  the  office  of  constable  by  turns,  accord 
ing  to  the  situation  of  their  houses,  is  bad. 
FTOud'8  casc,Cro.  Car.  389. 

7.  An  order  for  making  a  constable  was 
quashed,  it  not  appearing  he  was  an  inhabi- 
tant of  the  liberty,    ilnon.  12  Mod.  256. 

III.  Or  THE   APPOIIfTMENT  OF  A  OON8TABLX. 

1.  A  constable  ought  to  be  elected  at  the 
leet  (or  in  defiiult  thereof,  by  the  sheriff's 
tourn,)  by  the  homage,  of  common  rij^ht. 
Btx  V,  Barnard,  12  Mod.  115.  Comb.  360. 
416.    2  Salk.  502.  a  C. 

2.  But  if  chosen  in  the  tourn,  where  there 
is  a  leet,  it  is  not  void,  but  an  encroachment 
on  the  leet    Rex  v.  Hetown,  12  Mod.  180. 

3.  In  de&ult  of  the  leet,  he  may  bo  chosen 
at  the  sessions,    iinon.  Comb.  20. 

4.  Or  by  two  justices.  Rex  v.  HalfortL, 
Comb.  328. 

5.  Or  he  may  be  elected  by  a  corporation, 
t.  e.  by  custom ;  but  this  must  be  specially 
laid  Rex  v.  Barnard,  2  Salk.  502.  1  Ld. 
Raym.  94.  Comb.  416.    12  Mod.  115.  S.  C. 

6.  The  sessions  of  the  peace  have  no  origi- 
Dal  power  to  make  a  constable,  but  they  may 
examine  the  election  in  the  leet  Rex  v.  Sie- 
tens,  T.  Jonea,  212. 

7.  The  sessions  could  only  appoint  consta- 
bles until  the  lord  should  hold  a  court ;  not  for 
a  year,  or  till  others  be  chosen.  Rex  v.  Davis, 
2  Stra.  1050. 

,8.  By  13  ^  14  Car.  2.,  the  sessions  in  par- 
tieular  cases  may  appoint  constables.  Rex  v. 
/fetosen,  12  Mod.  180,  181.    3  Salk.  502. 

9.  The  sessions  in  default  of  the  leet  may 
appoint  constables  in  particular  parishes,  al- 
though no  constables  had  been  before  appoint, 
ed.  CouMtabU  tf  Homebf/a  case,  1  Mod.  13. 
Contra,  12  Mod.  180.,  per  Ho]t,C.  J. 

10.  The  court  will  not  quash  an  order  of 
•cssions  appointing  a  constable,  if  the  matter 
be  donbtfuL    1  Mod.  13. 

IV.  SwKAaiNO  HIM  IN. 

1.  A  constable  may  be  sworn  in  before  a 
justice  of  tke  peace.  Rex  ▼.  Dr.  Franchard, 
2  Stra.  1149. 

2.  Or  by  the  sessions.  Rex  v.  Stevens,  T. 
Jo.  213. 

V.  CoifiBQVENOB  or  ajerusiNo  to  sbrve. 

1.  A  constable  chosen  at  the  leet  is  bound  to 
serre,  or  the  steward  maj  impose  a  fine ;  but 
mch  penalty  cannot  be  distrained  for,  without  | 


express  custom.  Fletcher  v.  Ingram,  1  &tlk. 
175.  Comb.  361.  1  Ld.  Raym.  70.  &C 
Grienietfe  caae,  8  Co.  39. 

2.  But  the  sessions  cannot  set  a  fine.  Atn. 
5  Mod.  96.     Contra,  Cro.  Car.  567. 

3.  They  cannot  imprison  him  for  refiisil, 
but  may  mdict  bim.  Rex  v.  Hetceon,  12  Mod 
180.    Crawley*e  case,  Cro.  Car.  567. 

4.  A  steward  cannot  fine  a  person  for  not 
accepting  that  ofiSce  unless  he  refuse  in  open 
court ;  but  it  must  be  presented  by  the  out 
leet  and  amerced,  and  that  amerciament  tf 
feered.  Fletcher  v.  Ingram,  12  Mod.  88.  Comb. 
361.  S.  C. 

5.  An  action  of  debt  lies  for  the  fine.  Gn» 
ley's  case,  8  Rep.  39. 

6.  An  indictment  for  refusing  the  office  of 
constable  ought  to  show  tliat  the  defendut 
was  chosen  by  suflicient  authority.  Resi. 
Harpur,  5  Mod.  96. 

7.  A  presentment  for  refusing  to  be  sworn 
constable  must  state  before  whom  the  fenioo 
was  held.    Rex  v.  Faios,  1  Mod  24. 

8.  NotUiam  halniU  of  his  being  elected  con- 
stable is  too  general ;  it  should  be 
pleaded,  that  he  was  summoned*  to  [  '340  J 
accept  the  office  in  convenient  tioM 

to  take  oath  before  the  justices  of  tbe  peace. 
12  Mod.  8a 

9.  An  avowry  for  an  amerciameot  for  not 
taking  the  oath  of  constable,  must  show  beibrv 
whom  the    oath  was  ordered  (o  be  tikco. 

Fletcher  v.  Ingram,  5  Mod.  129.     

VI.  CoNCEaMUio  TOTE  omcB  or  Ttrm  as- 


1.  Constables  are  officers  at  common  law, 
and  they  are  the  proper  conservaton  of  tl» 
peace.    Reg.  v.  Wyat,  Fort  128, 129. 

2.  Constables  are  made  subject  to  jostioBot 

the  peace  by  act  of  parliament  R^g-  ▼•  ^9*^* 
Fort  130.  1  Salk.  175. 

3.  He  is  an  officer  of  the  sesskms.  wg-  »• 
Uoyd,  Comb.  204.    Comb.  446. 

4.  The  constable  of  a  hundred  was  m  oft* 
cer  at  common  Uw  before  the  statute  of  wm- 
ton.    Reg.  V.  Wyat,  2  Ld.  Raym.  1192, 119* 

5.  A  conaUble  is  an  officer  only  for  the  par- 
tieular  vill,  except  in  certain  places  bj  cor 
tom,  as  in  London,  &c.  Rex.  v.  Bsrvora, 
Comb.  416.  446.  .  . 

6.  A  constable  can  make  a  ^P"^*/ c  fT 
V.  Wtii«com6e,  1  Ro.  274  Mo.  W-  S-  ^• 
Feak  v.  Bourne,  2  Stra.  943.  S.  C 

7.  Quo  warranto  lies  for  the  office  d  «»• 
stable.    Rex  v.  Goudge,  2  Stra.  1213. 
VII.  Thi  dutv  or  a  oonstablb  wBVt  a  wu- 

RAMT   18  DiaBCTED  TO  HIM. 

1.  On  a  warrant  directed  to  aU  coii»t»N«^ 
it  is  the  same  as  if  directed  to  each  P^^ 
constable,  and  every  one  is  bound  to  ^^ 

it  in  his  particular  jurisdiction ;  but  it  ^« 
constable  returns  he  has  no  <i***'^.  f.-*, 
county  at  large,  it  is  ill.      Rex  v.  Chsimr^ 
12  Mod.  314, 315.    12  Mod.  180.  S.  P. 

2.  If  it  be  directed  to  a  <»^^'if![ 
name,  he  may  ezecnte  it  oat  ofhifpn*^*'^ 
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176.     Rex  T.  Hewion,  12  Mod.  180. 

3.  A  eoitttable  cannot  execute  a  warrant 
(g«norally  directed)  out  of  his  precinct,  anless 
in  Londoo.  Reg.  ▼.  ThoUy^  2  Ld.  Raym. 
1299.    See  1  Salk.  176. 

4.  On  t  search-warrant  the  constable  may 
•earch,  bat  if  he  exceeds  his  power,  he  is  an- 
■werabJe  for  it     Anon.  12  Mod.  344. 

5.  A  constable  is  justified  in  acting  under  a 
warrant  from  a  justice  on  a  conviction  on  a 
penal  statnte,  although  the  conviction  is  er- 
lODcotia.    Rex  v.  Dyer,  6  Mod.  42. 

&  A  constable  must  at  his  peril  take  notice 
that  a  justice  of  the  peace  continues  in  the 
commission.    Normand  v.  Afti/t ,  12  Mod.  347. 

7.  On  a  general  warrant,  the  constable  may 
carry  the  party  arrested  to  what  justice  he 
wilL     Fotter't  case,  5  Co.  59. 

8.  If  a  constable  levy  goods  under  a  war* 
rant  of  distress,  and  sells  them,  but,  upon  an 
idea  that  he  had  no  right  to  sell,  undoes  the 
sale,  and  restores  the  money  and  goods  to  their 
respective  owners,  he  shall  not  to  chargeable 
for  the  imoont,  if  he  acted  honafide  and  to  the 
best  of  his  knowledge,  and  there  was  a  real 
doubt  in  law  whether  he  had  or  had  not  a 
right  t»  lelL    Marley  y.  Stacker,  6  Mod.  83. 

VIII.  Power  of  a  constablk. 

1.  A  constable  has  no  authority  to  commit 
a  person  to  prison,  but  should  first  carry  him 
before  t  jnstice  of  the  peace.  Fulwood  y. 
G«es^e,Stv.9a 

2.  He  caa  arrest  a  man  for  a  breach  of  the 
pnce  opon  himself.    Ckune  v.  Pyot,  1  Ro. 

3.  A  constable  cannot  arrest  after  the  affray 
is  over.    8.  C.  2  Ld.  Raym.  1301. 

4.  Nor  can  he  arrest  for  an  affray  out  of  his 
view  without  warrant,  except  felony  is  likely 
to  ensue.  Sharroek  v.  Hannemer,  Cro.  £1. 
37i 

5.  He  cannot  compel  strangers  to  pass  to 
watch,  nor  ^et  them  in  the  stocks  for  refusing 
■0  to  da  Stretton  y.  Brown,  3  Leon.  208. 
Cffrirs,  Cro.  El.  204. 

6.  Tlie  authority  of  constables  in  Westmin- 
•ter  u  not  enlarged  by  the  statute  27  Gliz. 
Reg.7.  7W<y,2  Ld.  Raym.  1301. 

7.  Constable    may   commit  lewd  women 

till  they  find  securities  for  good  be- 
[  *341  ]  haviour  «    Claxion'o  case  12  Mod. 
566,  567. 

8.  The  deserting  a  child  is  an  offence  for 
which  a  constable  may  justify  imprisoning  the 
ofiender  inibe  stocks.  Beat  v.  Charter,  Cro. 
Elix.283^ 

//^    IX.  Hn  paiTiLmEs. 
A  constable  is   exempt  from    serving  in 
UHMher  office,  during  his  office  of  constable. 
Price's  ease,  T.  Jones,  46. 
X.  RtsracTuco  THS  arruRN  to  a  warrant. 

1.  The  constable  may  keep  his  warrant,  if 
he  certifies  what  ho  has  done  thereon.  Reg. 
'.  Wyat,  Fort  132. 

2.  A  conatable  may  be  indicted,  for  **  unUw- 


fiiUy,  obstinately,  and  oantemptooasly  neglect- 
ing and  refusing**  to  make  a  return  of  what 
he  has  done  un&r  a  warrant  of  dit^tress  direc- 
ted to  him  on  a  conviction  on  the  penal  statute. 
Rex  V.  Wiat,  11  Mod.  53.      Fort  128.  &  a 

XI.  CoNSBaUKNCR  OW  BnCGLKCTlNG   HIS  DUTY. 

A  constable  is  indictable  for  neglecting  his 
duty  required  either  by  common  law  or  stat- 
ute. Reg,  V.  Wiat,  1  Salk.  380.  2  Ld.  Raym. 
1189.    Fort  127.  S.  C. 

XII.  RCMEDT  POa  HIS    IXPENSES. 

Mandamus  lies  to  reimburse  constables  their 
extraordinary  expenses.  Rex  v.  Hvnt,  1  Stra. 
42.    1  Stra.  93.  S.  C. 

XIII.  Of  the  uabilitt  of  a  oonstabli,  amo 

raocEEDiNOs  against  uui. 

1.  An  action  lies  against  a  constable  upon 
the  habeas  corpus  act,  for  not  giving  a  copy 
of  the  commitment,  but  he  may  be  kept  in  cus- 
tody by  virtue  of  a  warrant  or  commitment 
Hudoony.  Aah,  1  Stra.  167. 

2.  A  constable  may  be  indicted  for  refusing 
after  notice  to  pursue  a  felon.  Croutkor^a 
case,  Cro.  £1.  654. 

3.  Or,  for  allowing  a  streetwalker  to  escapa 
out  of  his  custody.  Rex  v.  Bootie,  2  Burr. 
864 

4.  If  a  constable  arrest  a  woman  illegally 
as  a  disorderly  person,  and  confine  her  in  the 
round  ixnise,  and  a  person  endeavouring  to  re- 
lease her  from  such  confinement,  suddenly  and 
without  any  precedent  malice,  kill  a  man  who 
is  acting  by  the  command  and  in  aid  of  the  con- 
stable, It  is  manslaughter  only,  and  not  mur- 
der.   Rex  V.  TtoUy,  11  Mod.  242. 

5.  An  action  will  lie  against  a  constable  for 
quartering  soldiers  at  a  house  at  Tunbridge 
Wells,  though  people  usually  lod^red  and  had 
stables  for  horses  there,  because  it  is  neither 
a  common  inn  nor  an  ale-i.ouse.  Park  v. 
Forater,  5  Mod.  4^. 

6.  It  was  held  that  a  constable  might  justi- 
fy  imprisonment  of  one  who  brought  a  bastard 
child  of  two  months  old  into  a  parish  church, 
and  there  intended  to  leave  it,  because  the  in. 
tent  was  felonious,  to  kill  the  child  for  want  of 
sustenance.    Keale  v.  Carter,  Mo.  284. 

7.  The  constable's  deputy  is  within  the  stat- 
ute of  7  Jac  1.  c  5.  as  to  pleading  the  general 
issue.  PAe/pe  v.  Wtfiscom6«,  lKa275.  Mo. 
845.  S.  C. 

8.  The  action  against  a  constable  is  not 
confined  to  the  proper  count jr,  where  he  does 
not  do  the  act  in  the  execution  of  hb  office. 
Anon.  1  Stra.  446. 

9.  A  constable  acquitted  on  an  action  on  the 
case  for  a  false  presentment,  is  not  entitled  to 
double  costs  under  7  Jac.  1.  c  5.  Stone  t. 
lAngar,  Cro.  Car.  467. 

XIV.  Rxlatiyc  to  tiir  discbarok  of  a  con- 

STABI.K. 

1.  The  old  constable  is  not  discharged  until 
the  new  one  is  sworn.  Claxton^a  case,  IS 
Mod.  256. 

2.  The  sessions  oonnot  discharge  a  coofta- 
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ble  and  appoint  another,  except  on  the  neglect 
of  the  leet    Rex  v.  LvBhmere,  11  Mod.  360. 
3.  Sessions  cannot  discharge  constables  ap* 
pointed  at  the  leet    Coiutable  of  Limingion'8 
case,2Stra.798. 


CONSULTATION. 
See  poatf  tit  Prohibition. 

[  •342  ]         *CONTEMPT. 

I.  What  is  a  oontextt,  p.  343. 
II.  What  is  mot  a  co?itf.mpt,  p.  342. 

IIL  CoNSmUBNCE  of  incurring  A  CONTKUPT, 
AND  PaoCKEDINGt  THERIDPON,  p.  343. 


I.  What  is  a  contempt. 

1.  Unduly  discharging  a  debtor  out  of  their 
prison  by  the  judges  of  an  inferior  court,  sub- 
jects them  to  information  or  attachment. 
Moravia*8  case,  C.  T.  Hardw.  135. 

2.  It  it  a  contempt  in  a  sheriff  not  to  certify 
or  remove  a  record  out  of  the  county  court. 
MUton'$  case,  4  Co.  33. 

3.  Cutt09  brevium  of  C.  B.  was  committed 
for  not  returning  an  original  on  a  certiorari. 
Cork  V.  Baker,  1  Stra.  63. 

4.  To  deliver  a  writ  without  authority,  by 
which  it  was  lost,  is  a  contempt,  and  the 
under-sheriff  was  fined.  ToUr'^t  case,  Holt, 
154 

5.  If,  when  a  mandamus  is  directed  to  two 
bailiflb,  one  of  them  refuses  to  make  return,  it 
is  a  contempt  in  both.  Bailiff  *$  of  Bridge- 
north*$  case,  2  Stra.  808. 

6.  An  attorney  not  entering  an  appearance 
pursuantio  his  undertaking  by  an  indorsement 
on  the  writ,  incurs  contempt  WHlianu  v. 
/^«A,C.T.  Hardw.  131. 

7.  Filling  up  a  writ  aAer  it  is  sealed  is  a 
contempt    ilnon.  6  Mod.  310. 

6.  The  misconduct  of  inferior  law  officers 
acting  in  a  judicial  capacity,  as  in  discharging 
a  jury  before  they  have  given  their  verdict,  is 
a  contempt  of  the  court  of  King's  Bench. 
Wright  V.  Crump,  7  Mod.  2. 

9.  A  county  may  be  in  contempt  fi)r  dis- 
obeying  an  order  of  the  court  of  King's  Bench. 
Rex  V.  WelU,  307. 

10.  It  is  a  contempt  in  a  witness  not  to  obey 
a  subpoBna.  Hammond  v.  Steioart,  1  Stra.  510. 
2  Stra.  810. 1054. 

11.  It  is  a  contempt  knowingly  to  procure 
the  arrest  of  a  person  going  to  court  to  plead 
to  an  indictment  Garibaldo  v.  Cognoni,  6 
Mod.  90. 

12.  So,  service  of  process  on  a  party  attend, 
ing  the  court,  is  a  contempt  Cole  v.  Hawkine, 
2  Stra.  1094.  Andr.  275.  S.C. 

13.  If  recently  afler  a  person  has  been  put 
into  possession  under  an  habere  faeiae  ptsset' 
oionem,  he  be  forcibly  dispossessed,  it  is  a  con- 
tempt of  the  process  of  the  law  for  which  the 
court  will  grant  an  attachment.  Kingodale  v. 
Mann,  6  Mod.  27.     Holt,  154.  S.  C. 

14.  It  is  a  contempt  to  diarge  a  prisoner  in 


execution  for  a  fine,  with  a  ciTil  action,  with- 
out leave  of  the  court     Anon.  6  Mod.  ^ 

15.  Release  by  plaintiff  in  ejectment,  or  as- 
signment of  his  death  for  error,  is  a  contempL 
Moore  v.  Goodright^  2  Stra.  899.  Anon.  Hdt, 
267. 

16.  To  hinder  a  bailiff  from  arresting  & 
roan,  is  a  contempt  of  court  Powell  v.  w, 
6  Mod.  210. 

17.  So  challeogiog'  the  array  when  a  special 
jury  haul  been  atriick.  Rex  v.  Burridgt,  1 
Stra.  593. 

18.  Contemptuoas  words  on  thedeliferjof 
an  ejectment  are  punishable.    Bex  v.  VmU, 

1  Stra.  567. 

19.  It  is  a  contempt  of  court  to  speak  coo. 
temptuousiy  on  a  copv  of  a  writ  being  flfiown 
to  a  person,  althoug-h  he  did  not  know  theooo- 
tents  of  it,  or  out  of  what  court  it  had  issoed 
Rex  V.  Croeae,  6  Mod.  44. 

20.  The  bringing  an  action,  not  to  detensiae 
a  -right  or  controTcrsj,  but  to  deoeifc  the 
court,  and  to  raise  a  prejudice  against  a  third 
person,  is  unlawful,  and  punishable  as  •  oqd- 
tempt    Caxe  v.  PhiUipo^  C.  T.  Hardw.  237. 

21.  Revoking  a  subnoifliion  to  arbitration 
that  has  been  made  a  rule  of  court,  is  a  oon- 
tempt    Rex  v.  Burridge,  1  Stra.  592. 

22.  Drinking  to  the  pious  memory  of  a  per- 
son  executed  for  high  treason,  iaaooateinptof 
the  king  and  his  government  Anen,  3  Mod. 
oo. 

23.  It  is  contempt  to  put  in  fictitious  biili 
and  the  defendants  and  their  attorney  were  pot 
in  the  pillory.    Awm,  1  Stra.  304. 

II.  What  n  hot  a  oontoiit. 

1.  It  is  no  contempt  to  enter  where  the  en- 
try is  lawful    Badger  v.  Floid,H6it,M' 

2.  A  voluntary  escape  ia  not  a  oonteiD;A. 
Gaoler  ef  Shre^tbury^o  case,  2  Stra.  532. 

*3.  Challenging  the  array  of  a  f  "SIS  I 
special  jury  for  the  sheriff  being  in- 
terested,  is  not  a  contempt    RiS  v.  Mnfoa, 

2  Stra.  1000. 

4.  If  the  tenants  of  the  land,  notwithstond- 
ing  notice  of  a  writ  of  estrcpment  direeted  to 
the  sheriff,  commit  waste,  this  is  no  contempt; 
otherwise,  if  the  writ  had  been  dircctedto 
them.  Earl  of  Cumberland  v.  CoantettJ^ 
ager.  Hob.  85.  *'•-«» 

6.  If;  upon  error  brought,  notice  m  w* 
given  to  the  sheriff,  he  does  not  incur  acoO' 
tempt  lor  serving  execution.    March.  54  P 

6.  If  coste  are  not  paid  on  bringing  "^ 
into  court,  the  plaintiff  must  go  on,  and  csbdw 
have  an  attachment  Hand  v.  Udy  Dti^^ 
2  Stra.  1220. 

7.  An  attachment  against  a  defendsnt  cob- 
viclcd  on  the  game  act  for  suing,  and  ig»"" 
the  town-clerk  for  granting,  a  replevin  o/£«Jfl» 
distrained  for  the  penalty,  was  dischtrgM, » 
being  only  a  contempt  to  the  inferior  J«"y 
tion  of  the  justice.  Rex  v.  BurekeO,  i  »^ 
567. 
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IIL  riiwMumm  i  or  incuruno  a  ooimifFT, 

AHD  PtOCKKOINOS  THIRIUrON. 

1.  A  party  incurria^  a  cootcmpt  will  be 
oommitted  to  prison;  a  coiumituieDt  by  a  ma- 
gistrate ibr  cootempt  oiust  be  by  warrant  in 
writing.    2SAimd.  Rep.  182  a.  n.  fa]. 

2.  A  penoo  ordered  to  attend  snaU  not  be 
examined  oo  oath  by  the  advene  party.  Dyton 
Y.  Iremamger^  2  Stra.  1197. 

3.  When  a  party  is  in  custody  for  contempt, 
he  need  not  give  security  to  answer  interrosa- 
lories;  if  he  is  not  in  custody,  interrogatories 
need  not  be  exhibited  till  four  days  aAer  secu- 
rity  given;  if  the  four  days  are  suffered  to 
elapse,  and  no  interrogatories  are  exhibited, 
the  party  is  in  general  entitled  to  be  discharg- 
ed. Amm.  2  Barnard.  163.  See  %lso  1  Bar- 
nard.371. 

4.  One  committed  for  a  oontcmpt  cannot 
have  the  benefit  of  the  rules.  Jonct *s  case,  2 
Stra.  817. 

5.  No  attachment  without  an  tifidaTit  in 
writing.    March,  129.  pL  20a 

6-  An  attachment  ought  not  to  be  granted 
against  the  sheriff  for  contempt  of  his  bailiffs. 
MML  March,  54.  pi.  81. 

7.  Escape  warrant  does  not  lie  against  a 
prisoner  for  a  mere  contempt  HintMcliffe  v. 
i'aviM,  1  Stra.  99. 

o.  It  seems  that  a  man  cannot  be  deprived 
of  aeademical  degrees  for  contemptuous  words 
■poken  of  the  chancellor's  court  to  the  officer, 
upon  service  of  its  process.    Rex  v.  Tke  Unu 

9.  In  every  case  of  contempt  to  the  king, 
the  aetioD  must  be  out  tern.  1  Sannd.  Rep. 
13fi. 

10.  Contempt  of  one  court  is  not  to  be  pun- 
i*bed  by  another.  Rex  t.  BurekeU^  1  Stra. 
5(7. 

[&e  aZs0  ma$^  tiL  Attacrmbnt.] 


CONTINGENT  ESTATE. 

1.  A  term  certain  being  limited  to  one,  and 
■fler  to  go  to  another,  is  not  a  contingent  es- 
tate, but  a  mere  interest  iSKeri^v.  Wrotham^ 
Cro.Jac.5ia 

3.  A  contingent  estate  may  be  supported 
^  a  right  of  entnr,  though  not  by  right  of 
•ction.    JUoytf  V.  BroeiHiig,  2  Lev.  35. 

3.  Whore  an  estate  rests  upon  a  contingen- 
cy, it  cannot  be  executed  before  the  contin- 
gency happens.    Lane  v.  Pannell,  1  Ro.  239. 

4  Thoogh  contingent  estates  be  not  grant- 
sUe  while  they  are  such,  yet  they  are  eztin- 
ffoishahle.    Lane  ▼.  Lady  Vane,  T.  Jones, 

S»  Husband  and  wifo  tenants  for  life,  with 
vsmainder  to  their  first  son,  accept  a  fine  in 
fee  before  issue  bom;  the  contingency  is  des- 
trojed,  and  not  preserved  by  the  possibility 
sbehasto  waive  the  foe  if  she  survives.  Pti- 
rifoa  V.  Rsfirers,  9  l^v.  39. 

[See  further^  fo$t^  tits.  Dktisk  and  Rkmain- 


CONTINUANCE. 

I.  WhKN  CONTINUANCIS  SHOULD  U  XNmiD, 

p.  344. 

II.  WhKN  THST  ark  UKNICCSSART,  p.  344. 
III.  How    TUE    OUNTlNUANCa    IS    TO  [  *344  ] 

BE  MADE,  p.  344. 
IV.  PlEAOINO  a  CONTINUANCE,  p.  344. 


I.  When  continuances  should  n  entered. 

1.  Writs  must  be  regularly  continued.  Att- 
loood  V.  Burr^  7  Mod.  5.  Withers  v.  Harria^ 
ib.6d. 

2.  Where  an  act  of  parliament  aids  the  dis*/ 
continuance  of  the  term,  yet  when  the  term  is 
continued  by  the  statute,  the  party  ought  to 
enter  up  his  continuances,  and,  for  delimit  of 
it,  his  action  is  discontinued.  Srook  v.  EUis^ 
Skin.  572. 

3.  Continuances  must  be  entered  to  keep 
alive  a  writ,  Slc  sued  out  to  save  the  statute 
of  limitations.    2Saund.63d. 

4.  When  a  JL  fa.  or  elegU  is  sued  out,  but 
no  execuUon  is  made,  the  party  can  have  a 
new  JL  fa.  or  elegit  several  years  afterwards, 
if  he  qpters  continuances  from  the  first,  and 
they  can  be  entered  after  the  second  writ  b 
taken  out     Welden  ▼.  Greg,  1  Sid.  59,  60. 

5.  Continuance  of  suit  hylatitai  may  be  for 
several  years  to  avoid  the  statute  of  limita- 
tions, and  the  continuances  may  be  entered 
after  the  statute  is  pleaded.  Davy  v.  Clinch^ 
1  Sid.  53,  59,  60. 

6.  Parties  to  a  suit  were  anciently  demand- 
able  at  every  continuance  day.  SiapU  v.  Ay- 
don,  6  Mod.  5.    See  2  Saund.  Rep.  1  e, 

7.  Continuance  of  an  execution  by  vice-' 
eamee  non  mieit  breve  prevents  the  necessity 
of  sci. /a.  after  the  death.    Anon.  Holt,  156. 

8.  The  practice  on  the  crown  side  is  to  en- 
ter continuances  only  for  those  who  appear. 
Rex  T.  Pilkington,  Skin.  118. 

[Am  to  the  continuance  of  the  bill  to  the  filea 
by  imparlance,  eee  poot,  tit  Imparlance.] 
II.  When  thet  are  unnecebsart. 

1.  Continuances  are  not  entered  in  any  case 
in  the  Common  Pleas.  Cobbe  v.  Sir  J.  Hey' 
don,  1  Ra  31. 

2.  After  the  writ  of  inquiry  of  damages  is 
served,  there  is  no  need  to  make  anjp  continu- 
ance.   Fi^  V.  Alger,  1  Ra  408. 

3.  Continuances  are  not  allowed  in  a  hard 
action,  or  to  let  in  a  contradictory  process. 
Boucher  ▼.  Laweon,  C.  T.  Hardw.  194.  2  Bla. 
Rep.  815.    1  Salk.  178  n.  [a]. 

4.  In  dower,  and  grand  cape,  there  are  no 
continuances  returned  on  a  writ  of  error;  they 
are  only  entered  in  the  filazer's  roll;  but  where 
a  petit  cape  issues,  all  the  process  and  con- 
tinuances must  be  entered.  Anon.  2  Show. 
148. 

III.  How  THE  OONTimJANCI  IS  TO  BE  MADE. 

1.  A  continuance  is  notliing  but  a  curia 
adtfioari  vuk.  Tayl^  t.  MsltAeiM,  10  Mod. 
325. 

2.  Continuances  are  not  entered  in  the 
King's  Bench  till  the  plea  comes  in.    Curie- 
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vn$  V.  fhidUy^  2  Ld.  Raym.  873.    Curlhu  v. 
PadUy,  1  Salk.  179.  S.  C. 

3.  They  may  be  entered  at  anj  time  to  en- 
title the  plaintiflfto  his  judgment  Hawkfr  v. 
Hinton,  8  Mod.  243.    2  Saund.  Rep.  1  </.  83  <f. 

4.  Continuance  is  always  to  a  day  certain. 
Jenk.  Cent  7. 

5.  It  may  be  from  one  day  to  another  in  the 
tame  term.    Marley  v.  BlvnU  12  Mod.  307. 

6.  A  continuance  in  an  inferior  court  until 
the  next  court-day,  is  sufficiently  certain. 
7Vf  son  V.  Laion,  Cro.  Car.  254. 

7.  How  continuances  are  entered  np  in 
counties  palatine,  sec  Anon.  1  Barnard.  1. 

8.  Continuance  should  be  in  the  prcterper- 
fect  tense.  HaU  r.  Clarke,  1  Mod.  81.  2 
Saund.  Rep.  393. 

9.  It  must  bo  of  the  same  writ  2  Saund. 
Rep.  63  <f. 

10.  In  the  Common  Pleas,  the  memoran- 
dum in  the  declaration  is  always  general, 
without  referring  to  any  term,  so  that  the 
judgment  may  be  supported  by  an  original  of 
a  former  term,  by  entering  continuances. 
Martin  v.  BudgeU,  8  Mod.  284. 

11.  Continuance  of  a  writ  of  execution  may 
be  effected  by  any  other  sort  of  writ  of  execu- 
tion.   2  Saund.  Rep.  68. 

IV.  Plea  DING  a  continuance. 

In  pleading  a  continuance,  it  is  not  enough 

to  say  the  action  was  continued, 

[  *345  ]  «but  it  must  be  shown  how.     Hay. 

u>ood  V.  Kinaey,  12  Mod.  578. 

[iit  to  the  amendment  of  a  continuance,  fee 

ante,  tit  Amendment,  p.  5 J.    See  aUo  post,  tit 

DUCUNTINUANCE.] 

CONTRACT. 
I.  What  contracts  ark  valid,  p.  ^liS, 
II.  What  are  invaud,  p.  345. 

III.  Of  the  PERroRMANCE  of  a.co.ttract,  p. 

345. 

IV.  Of  the  determination  andexscissionof 

A  CONTRACT,  p.  345. 
V.  As  TO  THE  division  OR  APPORTIONMENT  OF 
A  CONTRACT,  p.  345. 

VI.  Construction  of  a  contract,  p.  346. 
VII.  Proceedings  upon  contracts,  p.  346. 
[See  also  ante,  tit  Agreement,  p.  45.] 

I.  What  contracts  are  valid. 

1.  There  must  be  a  recompense  on  each 
fide  to  make  the  contract  good.  Harriwm  v. 
AtLttin,  3  Mod.  237. 

2.  The  validity  of  contracts  can  never  de. 
pend  upon  subsequent  contingencies,  but  must 
be  either  good  or  bad  at  the  time  they  are 
made.    Earle  v.  Peale,  10  Mod.  67. 

,  3.  A  contract  to  indemnify  a  sheriff  in  do- 
ing what  he  ought  to  do,  is  good.  Blacket  v. 
Crinop,  \  Ld.  Raym.  278. 

4.  Executory  contracts  for  goods  are  not 
within  the  statute  of  frauds.  Tbioers  v.  Of  • 
borne,  1  Stra.  506. 

11.  What  akb  invaud. 

1.  All  ooQtracts  against  the  common  law  or 


statute  law  are  void.    Broad  ▼.  JUIIe,  3  fift 

202. 

2.  So  a  contract  for  a  thing  which  is  oaade 
unlawful  by  any  statute  is  void,  though  it  if 
not  declared  to  be  so  by  the  statute ;  for  if  there 
is  a  penalty  inflicted,  that  implies  a  prohibi- 
tion.    Bartlett  v.  Viinor,  Carth.  252. 

3.  Contrarieties  in  contracts  make  them 
void.    Jenk.  Cent  96. 

4.  A  man  cannot  sell  the  batter  which  shall 
be  made  from  his  cows,  nor  the  ctAto  which 
shall  come  from  his  mares:  bnt  be  can  sell  all 
the  wool  growing  upon  certain  sheep,  or  the 
tithes  which  shall 'come  from  his  lands  where 
corn  is  sown.     Anon.  Mo.  174.  pL  307. 

III.  Of  the  performance  of  a  ooktract. 

1.  Upon  a  contract  to  do  an  act  upon  the 
6rst  of  two  events,  a  performance  may  be  en- 
forced,  though  it  is  not  called  for  until  both 
have  happened.  Loggin  v.  Counieto  of  Orrery, 
1  Ld.  Raym.  133. 

2.  If  a  statute  imposes  a  regulation  apoa 
contracts  for  the  performance  of  particnlar 
acts  after  a  certain  day,  a  contract,  under 
which  the  act  might  have  been  performed  be- 
fore the  day,  is  not  within  the  statute,  though 
the  performance  is  delayed  until  aflertbeday. 
Smithy.  Wettall,  1  Ld.  Raym.  316. 

IV.  Of  the  determination  and  wMacmaon  of 

A  contract. 

1 .  Contracts  of  equal  degree  do  not  extin- 
guish or  determine  each  other,  and  thercibrs 
the  acceptance  of  one  bond  cannot  be  pleaded 
in  discharge  of  another.  Lutteiford  ▼.  Pder 
he  Mayre,  Cra  Jac.  579. 

2.  After  a  sale  and  parting  with  the  |oodfl, 
the  vendor  may  maintain  an  action  against  a 
stranger,  if  the  contract  be  rescinded.  3 
Saund.  Rep.  47  b.  h.  [/]. 

3.  Where  money  is  paid,  and  the  thiogeoo. 
tracted  for  not  delivered,  it  is  money  received 
to  his  use.    1  Stra.  407. 

4.  Aaeumpeit  for  money  paid  under  a  re- 
scinded contract  may  be  general  1  Saond. 
Rep.  269  b.  n.  [i.] 

V.  As  TO  THE  division  OE  APPOETIONMEWT  Of  a 

contract. 

1 .  Where  a  man  by  contract  subjecU  him- 
sclf  to  one  action  only,  it  cannot  be  divided  so 
as  to  subject  him  to  two.  Counteu  o/  P^- 
mouth  V.  Tlirogmorton,  1  Salk.  65. 

2.  A  bill  of  exchange  cannot  be 
apportioned*  by  endorsement.   Hato-  [  '346  ] 
king  V.  Cardy,  1  Ld.  Raym.  360.  744 

3.  Therefore  indorsee  of  part  of  a  sum  ins 
6i7/  of  exchange,  cannot  have  an  action  for 
that  part  without  showing  the  other  part  to  be 
satisfied.    S.  C.  1  Salk.  65. 

4.  A  contract  under  hand  and  seal  for  a  fom 
certain,  shall  not  in  an  action  be  apportiaied 
pro  rata;  as  if  it  be  for  a  year's  service,  the 
plaintiff  must  serve  a  year,  and  aver  it,  thoopi 
the  contract  is  executory.  Counteu  ef  P^h 
mouth  V.  TTirogmoHon,  3  Mod.  153.  1  Salk. 
65.  a  C.  ^ 

5.  And  80  of  other  entire  contracts  not  under 
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■eal,  as  lor  annuitiei,  wages,  debts,  &c.  the 
oontraci  cannot  be  apportioned.  1  Salk.  65. 
2Saund.303a. 

VL  Co»TRnC7T10N  OF  A  CONTRACT. 

The  fbroe  ind  eflfect  of  a  contract  is  in  the 
intent  of  the  parties,  and  not  in  the  strict  sense 
of  the  ietter.  Throckmerton  v.  Tracy.  Plow. 
161. 

VIL  PaOCEBDINGS  UPON  CONTRACTS. 

1.  Upon  every  executory  contract,  each 
party  can  have  assumpsit  against  the  other  for 
non-perforraanoc  of  his  part,  and  recover  in 
damages  his  special  loss.  Heath  v.  DauntUy^ 
Cro.  Jsc  644 

2.  They  must  all  join  in  an  action  on  the 
contract     1  Saund.  Rep.  154.  231. 

3.  And  all  must  be  sued,  tlioagh  one  have  a 
good  defence  in  his  personal  discharge.  1 
Saand.Rep.2U7a.  n.  [t]. 

4  The  venue  may  be  laid  any  where ;  for 
a  contract  in  one  place  makes  a  man  a  debtor 
in  every  place.     1  Saund.  Rep.  73.  n.  (2). 

5.  The  contract  most,  in  pleading,  be  stated 
accurately.    2  Saund.  Rep.  203  a. 

6.  A  bond  may  be  pleaded  in  bar  of  a  sim- 
ple contract.    Sheldon  v.  Clipsham,  T.  Jo.  1 58. 

7.  Soflbring  judgment  logo  by  default  is  an 
admission  of  the  contract  declared  on.  East 
^tdia  Company  y.  Olaver,  1  Stra.  612. 

C50NTRIBUTION. 

1.  If  one  who  confesses  a  judgment  aliens 
part  of  his  land,  and  the  rest  descends,  the 
heir  shall  not  have  contribution  against  the 
purchaser.   Harvey  v.  Woodhouse,  W.  Kely.  3. 

2.  If  two  persons  are  jointly  bound  for  a 
^ird,  who  dies  insolvent,  and  one  of  them  b 
>ued  for  the  debt  and  pays  it,  the  other  shall 
^  compelled  in  equity  to  contribute  his  pro- 
portionable part  Fleetwood  v.  Chamock,  Nels. 
10.   See  ante,  p.  240.  div.  XIII. 

CONUSANCK 

I*  Whcn  conusance  of  PIX4S  MAT  U  CLAIM- 
ED, p.  346. 
n.  When  not,  p.  347. 

IIL  How  IT  UUHJLD  be  DEMANDED,  p.  347. 

L  Wben  conusance  or  pleas  mat  be  claimed. 

1.  The  chancellor  of  the  universities  of  Ox- 
ford or  Cambridge  shall  be  allowed  conusance 
of  an  action  brought  in  the  superior  court 
Huost  the  president  and  scholars  of  a  college 
^  goods  sold  and  delivered  to  iheir  use.  Mag- 
wn  College  case,  1  Mod.  164 

2.  Such  claim  should  be  made  prima  die. 
^9odeoeke  v.  Brooke,  C.  T.  Hardw.  241. 

3.  A  baron  of  the  cinque  ports,  impleaded 
^  Ihe  city  of  Oxford,  can  pray  conusance, 
^ww.  Ma  249.  pl.  3J6. 

4  Thongh  the  bishop  of  Ely  be  a  party,  his 
bailiff  of  the  isle  may  claim  conusance.  Lucas 
▼•  Bp,  of  Ely,  2  Dy.  156.  pl.  26. 

5.  Where  the  conusance  of  pleas  is  granted 
*ith  exduaive  words,  the  party  impleaded 
Bay  make  tlw  claim ;  otherwise,  only  tho  lord. 


Case  of  the  University  of  CamMdge,  10  Mod. 
127. 

6.  Conusance  of  pica  may  be  claimed,  not- 
withstanding the  suit  is  brought  in  the  Ex. 
chequer  by  quo  minus,    10  Mod.  128. 

7.  Conusance  is  granted  to  A  with- 

in  'certain  bounds,  and  afterwards  [  *347  ] 
to  B  within  the  same  bounds;   C 
brings  a  pr<Bcipe  quod  reddat  against  D ;  botb 
A  and  B  claim  conusance ;  it  shall  be  granted 
to  him  who  first  demands  it    Jcnk.  19. 
II.  When  not. 

1.  When  the  chancellor,  &c.  of  a  college  is 
party,  conusance  ought  not  to  be  allowed.  Dr, 
Bonkam*8  case,  8  Co.  118. 

2.  Conusance  of  pleas  is  not  grantable  to  en 
inferior  court  against  tho  oocrt  of  King's 
Bench.    Lord  Anderoon'H cai9c,3  Leon.  149. 

3.  Conusance  will  not  be  granted  to  the 
palatine  court  in  a  transitory  action.  Bp.  of 
E/y'tcase,  1  Sid.  103. 

4.  It  is  not  grantable  if  the  plaintiff  be  pri- 
vileged in  the  courts  at  Westminster.  Lord 
Anderson's  ease,  3  Leon.  149. 

5.  Where  courts  have  a  concurrent  juris- 
diction, priority  of  suit  gives  the  preforence. 
Case  of  University  of  Cambridge,  10  Mod* 
129. 

6.  A  grant  of  the  conusance  of  all  pleas 
does  not  extend  to  assizes.    Jenk.  31. 33. 

7.  The  university  of  Oxford  cannot  claim 
conusance  of  an  ejectment  brought  to  recover 
possession  of  a  term.  Halley's  case,  Cro.  Car. 
87. 

III.  How  IT  8H0DLD  BE  DEMANDED. 

1.  Conusance  ought  to  be  demanded  the 
first  day,  before  imparlance.  Monkeys  case,  1 
And.  85.  2  Ld.  Raym.  1339.  C.T.  Hardw.  241. 
Case  of  the  University  of  Cambridge,  10  Mod. 
129.  2  Saund.  2.  WeUes  v.  Trahem,  WiUes, 
233. 

2.  The  defondant  ought  not  to  pray  judg. 
ment  si  actio;  but  the  parties  should  pray 
conusance.  Oodfrid  v.  Hayward,  Mo.  276. 
603. 

3.  In  a  writ  of  right,  it  must  be  shown  be- 
fore whom  to  be  holden.  Anon,  3  Leon.  148. 
pL  197. 

4.  In  ejectment  for  lands  in  the  isle  of  Ely, 
after  non  evlp.  pleaded,  a  suggestion  of  con- 
usance entered  on  the  roll,  without  any  nient 
dedire  or  confession  of  the  other  party,  was 
held  good.  Coilen  v.  Johnson,  1  Salk.  183. 
Carth.  109.  S.  C. 

5.  The  true  way  of  pleading  is  to  allege  an 
immemorial  usage,  and  then  produce  the  al- 
lowance in  B.  R.  or  Eyre.  Foster  v.  Mitton,  1 
Salk.  184.  xl  Ld.  Raym.  427.  S.  C. 

6.  And  the  record  of  such  allowance  must 
be  produced.    1  Salk.  184.  S.  C. 

7.  How  conusance  by  an  university  is  to  be 
claimed,  see  Pern  v.  ilfanners.  Fort  155. 

8.  A  claim  of  conusance  musi  be  in  person, 
or  by  attorney.  Parker  v.  Edwards,  1  Show. 
352. 

9.  Prescription  to  hold  pleas  is  good,  bat 
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not  to  have  eomutnee.  JftUon  ▼.  CoU,  Comb. 
282. 

10.  Co^fnizuioe  of  pleaa,  when  aDowed, 
does  not  remove  the  record.    Jenk.  Cent  31 . 

CONVENTICLE. 

1.  AlthoQffh  an  information  on  the  conven- 
ticle act  ofSS  Car.  2.  c.  1.  be  laid  by  two  per- 
sons, yet  one  may  have  an  action  for  the 
penalty.  Smith  q.  t.  v.  Langham^  2  Show.  234. 

2.  In  debt  against  a  juHtioe  of  the  peace,  for 
the  penalty  for  not  granting  a  warrant  as  di- 
rected by  the  conventicle  act,  the  declaration 
need  not  aver  that  the  persons  informed 
against  were  above  sixteen  years  of  age,  pro- 
vided it  state  that  the  persons  congregated  at 
the  conventicle  were  above  that  age.  S.  C.  2 
Show.  234. 

3.  By  1  W.&  M.  c  18.,*neither  35  Eliz.  c 
1.,  nor  the  conventicle  act  of  22  Car.  2.  c.  1., 
shall  extend  to  any  person  present  at,  nor  to 
any  preacher  in,  any  congregation,  who  shall 
have  registered  a  certi6<:»te  from  the  bishop, 
and  have  taken  the  oaths,  6tc.  as  the  act  di- 
rects. 2  Show.  233.  n.  (b.) 

4.  In  an  action  of  debt  on  23  Eliz.  c.  1.  for 
not  coming  to  church,  the  court,  on  a  sugges- 
tion  of  conformity,  will,  afler  verdict  for  the 
plaintiff,  allow  the  defendant  time  to  enter  the 
plea.    Peten  q.  t  v.  WhiU,  2  Show.  239. 

5.  The  23  Eliz.  c.  1.  extends  to  protestants 
as  well  as  to  papists,  and  the  indictment  may 
be  found  in  any  county.  Rex  v.  Hurtt^  2 
Show.  298.    Skin.  99.  S.  C. 

6.  An  action  on  23  Eliz.  c.  1. 
[  *348  ]  against  *a  wife,  shall  not  be  stayed 
on  the  conformity  of  the  husband. 
Workmen  q.  t  v.  GUlardy  2  Show.  331. 

7.  To  meet  tumultuoosly  at  a  conventicle  is 
a  breach  of  the  peace.  Rex  v.  BlisHt^  1  Mod. 
13. 

8.  A  dissenting  minister  committed  on  the 
Oxford  act,  ( 17  Qir.  2.  c.  2.)  for  residing  with- 
in  five  miles  of  a  corporation,  Will  be  discharg- 
ed, unless  it  appear  upon  the  warrant  that  he 
is  a  parson,  vicar,  or  other  beneficed  person. 
Rex  V.  Woodward,  2  Show.  330. 

CONVEYANCE 
I.  RnnDCTiNo  contktances  in  oxifn.AL,  p. 
348. 

11.  CONCKRNINO  FRAnmjLEMT  OONVXTAIfCBS ; 

(a)  Whot  are  eo^p,  S€8. 

(b)  What  are  not,  p.  349.. 

(c)  Conoequmee  of  conveyance  being 

fratidulent,  p.  350. 

1.  RxsraCTlNO  OONYKTANCCS  lit  OKNCaAL. 

1.  A  fine  and  a  deed  to  lead  the  uses  make 
one  conveyance.  Addioon  v.  Ottoay,  2  Mod. 
933. 

2.  A  deed,  recovery,  and  fine,  though  eze- 
eated  at  different  times,  are  but  one  convey- 
ance.  CromweCe  ease,  2  Co.  69  b.  Ahhot  t. 
BuHon,  11  Mod.  184.  S.  P. 

3.  Where  many  acts  are  done,  some  former 


and  some  later,  and  all  aoffieient  between  Ifae 
parties,  they  shaU  be  looked  upon  as  one  cat- 
veyance;  but  as  lo  the  interest  of  a  stranger, 
and  for  his  advantage,  they  shall  be  considered 
apart    Herring  v.  Brown,  Skin.  186. 

4.  Where  an  act  is  iropertect,  and  is  to  re- 
ceive its  perfection  from  a  subsoquent  ict, 
there  of  necessity  they  must  be  taken  as  one 
entire  conveyance ;  but  when  the  first  act  is 
su£Scient  to  pass  an  estate,  the  law  will  not 
expect  a  future  act,  though  to  some  coUatenl 
purposes  it  would  pass  it  stronger.  S.CSkio. 
186. 

5.  A  lease  and  release  by  termor  and  the 
reversioner  will  convey  the  inheritance.  CkL 
Uner  v.  Daoiee,  1  Ld.  Raym.  403. 

6.  If  through  any  defect  a  deed  iM  ioopen^ 
tive  as  the  species  of  conveyance  intended,  the 
court  will,  if  possible,  construe  it  to  operateis 
another.    2  Saund.  Rep.  966. 

7.  Conveyances  by  way  of  use  shall  lie 
construed  according  to  the  intention  fiX  ibe 
parties,  and  shall  not  be  confined  to  tlie  strid 
rules  of  conveyances  at  common  law.  M^ 
peace  v.  Fletcher,  2  Com.  459. 

8.  A  womsn  seised  by  deooeni  ex  ftrte  pe- 
tema,  intending  to  marry  B,  by  rtconry  and 
deed  grants  to  herself  and  Ba  feebymistalre; 
she  may  correct  this  after  roarrisfe  by  a  se- 
cond  deed  between  herself  and  B  and  C  her 
heir  ex  parU  patema,  B  and  she  covcnantuf 
to  sUnd  seised  in  special  tail  only,  wiUi  re- 
mainder toC,  as  was  intended  before.  3  Dj- 
307.  pi.  71.  , 

9.  At  common  law,  there  must  be  «»•«»" 
entry  to  make  a  conveyance  good ;  but  where 
a  use  is  raised,  it  is  executed  by  ^^^ 
without  entry.    Barker  v.  Keate,  9  Mod.  251. 

10.  Conveyances  at  conunon  law,  (notwc° 
as  work  by  the  statute  of  uses,  or  ■nrreiKW« 
of  copyholds,)  divest  the  estate  oat  ofbiin  m 
makes  them  immediately,  and  put  it  w  W 
party  to  whom  such  conveyance  i«  ">«*• 
though  in  his  absence,  or  without  b»  n«»J 
till  he  shows  his  disagreement  2ww/»» 
V.  Z>a4;A,2Vent201.  ^^ 

11.  A  man  cannot  reserve  Co  *»«»«" ''T 
estate  than  he  has  already,  unless  be  i^ 
with  the  whole,  and  retakes  the  lesi  ^  *»J 
of  use.    Crsiimer's  ease,  3  I>y.  309.  pt '  • 

II.  CONCXRNING  TKAVDVIXHT  COSVttASCSSlr 

(a)  What  are  §0, 

1.  Every  conveyance,  grant,  ch^JS*'!?^ 
incumbrance,  and  limiUtionof  use,  oftin,orw 

of  any  manors,  lands,  &c  for  the  "^^^[^ 
purpose  to  deceive  and  defraud  •"{ J^ 
who  has  purchased  or  may  P*"****®  ^,w 
lands,  Ac  shall  be  deemed,  only  w  ^^ 
such  purchaser,  void,  frustrate,  md  oi  n^ 
eflect    St.  27  El.  c.  4.  .    .    ,„i«,t 

2.  A  vduntsry  oonvcyaDce  w  rnanoi^ 
against  a  purchaser  for  a  valuable  ^  . 
•consideration.  Watkino  v.  Steoene,  [  '^^  ^ 

Nels.161.  .  ji^-niiitT. 

3.  A  vduntery  oonveyanoe  ii  hid  »  eq»»  / 
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agunrt  bond    debts  oontncted  aflerwards. 
Amand  ▼.  Jersey^  1  Com.  255. 

*!.  Bvery  Toluntary  convejance  is  prima 
facie  intended  ^oid  aa  against  a  parchaser,  but 
circamatanoes  may  alter  the  case.  Idtvender 
▼.  Blaekwtoue^  2  Lct.  147. 

5.  A  eoDTeyance  by  an  administrator  to  the 
niece  of  the  intestate  (for  a  debt  due  to  her  by 
the  intestate)  is  fraudulent  as  against  creditors 
anJess  it  be  proved  that  the  administrator  had 
assets  at  the  time  in  his  hands.  Battman*$ 
case,  1  Mod.  76. 

6.  J  being  in  Newgate  for  robbery  and  bur- 

glary,  makes  a  bill  of  sale  of  his  goods,  as  a 

proviaon  for  the  plaintiff  his  son,  who  (afler 

the  execution  of  his  father)  brings  an  action 

of  troTer  for  these  goods  against  the  defendant, 

who  was  sheriff  ot  London ;  the  bill  was  held 

to  be  fraadulent,  for  it  can  be  intended  to  no 

other  purpose  than  to  prevent  a  forfeiture  and 

defraud  the  king ;  and,  that  the  father  bein^ 

convicted  of  a  fact  done  before  the  sale,  it 

should  relate  back  and  avoid  the  sale.    Jone% 

V.  Aiknrtt^  Skm.  337. 

7.  A  (being  indebted  to  B  in  400/.,  and  to 
C  in  200t.)  being  sued  in  debt  by  C,  pending 
the  writ,  makes  a  secret  assignment  of  all  his 
goods  and  chattels  to  B  generally,  without  ex- 
ception,  in  satisfaction  of  his  debt,  but  still 
continues  in  possession,  and  sells  some  sheep 
and  seto  his  mark  on  others ;  held,  that  this 
was  a  fraudulent  gift  within  the  13  Eliz.  c  5.: 
1st,  Because  the  gift  was  general,  without  ex- 
ception of  his  apparel,  dec. ;  the  donor  conti- 
Boed  in  possession  and  used  them  as  his  own ; 
it  was  made  in  secret  pending  the  writ ;  there 
was  a  trust  between  the  parties,  and  the  deed 
eontained  an  nnusual  clause,  **that  it  was 
made  iosa  fidt^  dec.**  2dly,  That  a  good  consi* 
deration  is  not  sufficient  to  take  a  case  out  of 
^  ttatnte,  unless  the  deed  be  made  bonajide 
«lso.    TVsvne's  case,  3  Co.  80  b.* 

B.  A  gin  of  goods  will  be  fraudulent,  though 
It  be  mi^  upon  consideration  of  saving  harm- 
less from  debts,  if  not  made  bonajide.  Mo.  638. 
9*  If  one  secretly  settle  his  estete  upon  his 
eoQsin  hy  fine  and  recovery,  and  then  sell  it 
|o  J.  8.  for  a  valuable  consideration,  the  first 
ii  fi^odulent  as  to  the  purchaser.  FUzjamet 
▼•  Moys,  1  Sid.  133. 

10.  Conveyance  to  one  in  trust  to  pay  all 
his  debts  mentioned  in  a  schedule,  and  all  his 
other  debts,  is  fraudulent  against  a  purchaser. 
laneton  v.  AthUy^  Ncls.  126. 

Ih  Before  trial  and  after  issue  joined  in  M. 
12  &  13  Eliz.,  the  defendant,  to  defraud  the 
plaintiff  of  execution,  conveyed  his  lands  to 
friends,  and  took  the  profits  himself,  and  this 
the  sheriff  returned  to  the  eUgit;  but  on  the 
pitting  of  13  Eliz.  c  5^  a  ptartes  elegit  was 
fcw&rded.    Anon,  3  Dy.  294.  pL  8. 

12.  A  conveyance  made  with  a  power  of  re- 
vocation is  fraudulent,  as  against  a  purchaser, 
tbough  the  power  be  fbtore,  or  to  be  exercised 
with  the  assent  of  another  person ;  so,  if  the 
power  be  aflerwards  extinguished  by  fine,  to 
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defHnd  a  purchaser,  the  fine  is  void  u  to  hinL 
TYoyiM's  case,  3  Co.  80  b. 

13.  Conveyances  made  by  fraud  will  be  void 
in  the  case  of  the  king  as  well  as  of  a  common 
person.     Warren  v.  Smiths,  1  Ro.  169. 
(b)   What  are  not. 

1.  A  man  promises  his  wife,  that  if  she 
would  join  in  a  sale  of  his  lands,  he  would 
give  a  bond  of  1400/.  to  her  use ;  this  bond  is 
not  void  against  his  creditors.  Lavender  v. 
Blackfftone,  2  Lev.  147. 

2.  Settlement  upon  a  daughter  before  mar- 
riage is  fraudulent  in  its  creation,  and  void  at 
against  purchasers,  as  being  a  fraudulent 
conveyance,  but  is  made  ffood  when  the  mar- 
riage tekcs  effect  Proajgera  v.  Laugham,  1 
Sid.  133, 134. 

3.  The  wife-joins  with  her  husband  in  alien- 
ing her  jointure,  and  the  same  day,  without 
articles,  has  another  jointure  made  in  lieu  of 
the  former,  it  is  not  void  against  a  purchaser. 
Scott  V.  Bell,  2  Lev.  70. 

4  A  lease  for  five  hundred  years  without 
consideration,  is  assigned  for  money ;  this  is 
good  against  him  who  aflerwards  purchases 
the  inheriUnce.  Smartle  v.  l^tUiame^  3  Lev. 
38a    1  Salk.  245.  280.  S.  C. 

5.  Continuance  of  possession  by  the  feofibr, 
Slc  does  not  make  the  deed  fraudu- 
lent,* where  the  consideration,  (or  [  *350  ] 
condition,  in  the  case  of  a  mortgage,) 

is  future.  Stone  v.  Sir  R,  OruEbam^  I  Ro.  3. 

6.  A  conveyance  shall  not  be  fraudulent  if 
it  be  made  upon  good  consideration,  though  it 
was  concealed  and  secretly  made.  ColviU  v. 
Parker^  Cra  Jac.  158. 

7.  A  conveyance  will  not  be  void  as  against 
the  person  himself  who  made  it  Warren  v, 
Magdalen  College,  1  Ro.  169. 

(c)  ConMeguenee  of  conveyance  being  fraudU" 

lent, 

1.  A  purchaser  shall  avoid  a  f^udulent  con* 
veyance,  made  with  intent  to  deceive  pur- 
chasers against  stet  27  Eliz.,  althouffh  (before 
his  purchase)  he  had  notice  of  such  convey- 
ance.   Roue  V.  Oooeh,  5  Co.  60  a. 

52.  Where  a  man  secretly  makes  a  jointare 
to  his  wife  by  fraud  and  covin,  to  defraud  a 
purchaser  to  whom  he  intended  to  sell  the 
land,  the  purchaser  shall  avoid  it  Burrei  v. 
Holmes,  6  Co.  72  a. 

3.  If  the  fiither  makes  a  lease  by  fraod  and 
covin  of  his  land,  to  defraud  others  to  whom 
he  shall  demise  or  sell  it,  (and  all  fhiudulent 
leases  shall  be  so  intended,)  and  (before  the 
father  sells  or  demises  it)  he  dies,  and  the  son, 
knowing  or  not  knowing  of  the  lease,  sells  the 
land  on  good  consideration,  the  vendee  shall 
avoid  the  lease  by  the  act  of  27  Elix.  c.  4. 
Burrei  v.  Hohnei,  6  Co.  72  a. 

4.  If  the  fiither  assigns  his  term  fraudulently 
to  his  son,  having,  at  the  time,  nothing  in  the 
inheritance  of  the  lands,  yet,  when  the  father 
sells  the  lands  (upon  the  mheritance  desoend- 
inr  upon  him,)  with  a  covenant  to  be  clear  of 
alTleases,  itc  his  vendee  shall  avoid  the  term 
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by  the  tct  of  the  87  Elix.    Burrd  v.  Hdmu, 
6Co.7da. 

5.  In  debt  egfiiDBt  an  executor  on  a  bond 
fi>r  payment  o(  money,  the  defendants  plead 
that  the  obli^r  was  bound  in  a  etatute  condi- 
tioned not  to  convey  certain  lands  longer  than 
fox  term  of  life,  and  shows  a  breach  by  a  con- 
Teyance  in  tail,  to  which  the  plaintiff  replies 
the  27  Eliz.  c.  4.  of  fraudulent  conveyances ; 
it  was  hold  on  demurrer,  that  although  the 
fraudulent  conveyance  was  void,  yet,  notwith- 
•tanding,  it  was  a  breach  of  the  condition  of 
the  statute,  and  the  conusee  should  be  satisfied 
before  the  creditor  by  bond.  Gewen  v.  Roll 
and  IVi/e,  executrix,  Cro.  Jac.  131. 

6.  If  a  conveyance  be  set  aside  for  fraud, 
■gainst  which  (it  being  good  at  law)  the 
grantor  is  obliged  to  come  to  Chancery  to  get 
relief,  he  shall  not  be  relieved  without  doing 
equity  by  allowing  lasting  improvements.  At- 
lorney-Gerural  v.  Balud  CoUege^  Oxford,  9 
Mod.  412. 

7.  So  in  the  case  of  turning  absolute  con- 
veyances into  securities  for  the  money  ad- 
ranoed  only.  AUomey-Oentral  v.  Baliol  CoL 
lege,  Oxford,  9  Mod.  4112. 
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L  Or  CONYICTIONS  BEFORE  MAOOnULTn,  GV- 
MBaALLT,  p.  351. 
II.  RXIPBCTINO  THE  FORM  OF  A  CONYICTION  BE- 
FORE MAGISTRATES  ; 

(a)  Of  thepartiee  to  a  eonviction,  p.  351. 

(b)  Afore  whatjtutice  Uehoulabe,p, 

351. 
(e)  Of  the  eummone,  p.  351. 

(d)  Cffthe  information,  p.  352. 

(e)  (H  etating  the  evidence,  p.  352. 

(f)  \\hen  it  muet  be  on  oath,  p.  352. 

(g)  When  a  confeeeion  ie  ni^fficient,  p. 

352. 
(h)  It  muet  he  in  the  present  tense,  p. 

353. 
(i)  Relative  to  the  time,  p,  353. 
(j)  Relative  to  the  place,  p.  3o3. 
(Jl)  Asto  negativing  exceptions  in  the 

act,  p.  353. 
(1)  What  certainty  is  necessary,  p.  353. 
(ffi)  Of  the  judgment,  p.  354. 

IIL  RbSPIOTINO  TBS  FORM  OF  COlfTXCTlONS  IN 

PARTXCin.AR  instances; — 

(a)  For  cutting  trees,  p.  354. 

(b)  Deer  stealing,  p.  354. 

(c)  Forcible  ewtru  and  detainer,  p.  354. 
[•951  ]    *(d)  Under  the  game  aeU,  p.  354. 

(e)  For  swearing,  p.  355. 

(f)  For  other  ^nces,^.  355, 

IV.  RbSPECTING    THE    REMOVAL  OF  A  CON- 
VICTION, p.  355. 
V.  Error  on  a  conviction,  p.  355. 

VI.  EZBCOTION  ON  IT,  p.  355. 

VII.  Conclusiveness  of  a  conviction,  p. 

355. 
[Respecting  a  comrietionfor  felony,  see  post, 
lit  Felont.] 


I.  Of  ooNviCTioin  bbforr  maoistratd,  om- 

rally. 

1.  Summary  convictions  are  not,  b  itrid- 
ness,  allowed  by  Magna  Charta.  Ru  t. 
WhistUr,  Holt,  215. 

2.  A  conviction  cannot  be  unless  the  pro- 
ceedings  be  against  a  person.  Rex  v.  Udmi 
Say.  7. 

3.  Convictions  in  a  summary  way  are  to  be 
by  a  record  made  in  the  way  of  adjudicatioDL 
Rex  V.  Chandler,  Holt,  215. 

4.  An  act  done  by  virtue  of  a  statute  ii  not 
to  be  deemed  a  conviction,  unless  the  word 
"conviction/*  or  words  tantamount  thereto, 
are  contained  in  the  statute.  Rex  v.  Biuu^ 
Say.  305. 

5.  Summary  convictions  are  to  be  cocstroed 
strictly.    Rex  v.  Chandler,  1  Salk.  378. 

6.  In  summary  convictions,  form  is  to  be 
dispensed  with  as  much  as  possible.  Rti  r. 
Chandler,  1  Ld.  Raym.  561. 

7.  The  words  ••  coiuideratum  est,^  or "  «»• 
tra  pacem,**  are  not  necessary.  Sb  C  1 U 
Raym.  583. 

ti.  Although  the  ^words  of  a  statute  be  f^ 
neral,  the  description  of  an  offence  is  a  coo- 
viction  upon  the  sUtute  must  be  particular. 
JRex  V.  Chapman,  Say.  204. 

9.  Where  the  several  reasons  of  cnoviction 
are  set  out,  some  of  which  areg«)od,an<lothen 
not,  the  conviction  is  ilL  Rex  v.  Bryan,  Audi. 
85. 

10.  A  general  form  is  given  by  stat  3G.  i 
c.  23.;  by  which  act,  where  the  mcriu  haw 
been  tried,  a  conviction  is  not  to  be  Bet  aiido 
for  formal  defects  in  it.  See  1  Bum  J.  24  ed. 
730.    1  Saund.  Rep.  263  6.  n.  [*].       . 

U.  A  conviction  is  presumed  to  be  ^^J 
the  contrary  does  not  appear.  Re*  v.  Ik^ 
I  Stra.  608. 

12.  The  conviction  may  be  drawn  up  at  an; 
time.    1  Saund.  Rep.  263  a,  n.  [k]. 

13.  A  conviction  was  affirmed  after  «» 
death  of  the  party.  Rex  v.  Roberts,  i  5W. 
937. 

14.  Where  there  is  a  conviction,  the  coart 
will  not  discharge  on  the  warrant  of  cofflOl^ 
ment  without  having  the  conviction  bewre 
them.    Rex  v.  ElweU,  2  Stra.  794. 

II.  Rbsfbctino  the  form  of  a  oonvjcttow  u- 

FORE  magistrates. 

(a)  Of  fAe  parties  to  a  conviction, 
A  husband  need  not  be  joined  in  a  coonc- 
Uon  against  his  wife  for  selling  gin  «»J?7 
to  9  G.  2.  c.  23.    Rex  v.  Crofti,  7  Mod.  397. 
(b)  Before  what  justices  it  should  be. 

1.  The  authority  to  convict  must  be  dwwn 
hi  a  conviction.    Rex  v.  GoodaU,  Say.  129' 

2.  It  must  appear  in  the  conviction  fhjf  wj 
justices  are  of  that  county  where  the  oB«cb 
was  committed.    Rex  v.  Johnson,  1  Stra.  20i. 

(c)  Of  the  summons. 
1.  A  summons  is  necessary  in  "I^^^^JS 
convictions,  unless  defendant  appeara  wilJJ» 
Rexy.  Dyer,  1  Salk.  181.    Holt,  157.  S.  t. 
Saund.  Rep.  262  c. 
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9.  And  theref!ire,  if  a  oonyietion  itate  that 
"  the  defendant  was  summoned,  and  did,  by 
virtue  thereof,  appear  on  Tuesday,  the  17th  of 
April,**  and  it  appears  by  the  almanac,  (of 
which  the  court  is  bound  to  take  notice),  that 
the  17th  of  April  was  on  a  Friday,  the  con- 
viction shall  be  quashed ;  for  the  time  of  the 
summons  being  impossible,  it  is  the  same  as  if 
there  had  been  no  summons.  JRex  v.  Dyer,  6 
Mod.  41.    1  SalJc.l8t.S.C. 

3L  On  ooodenmingr  a  house  under  the  acts 
fer  pieseiving  the  highways,  the  owner  must 
be  summoned.     Bex  v.  Sergiion,  2  Stra.  1181. 

4.  A  conviction  where  no  summons  is  stated 
to  have  issncxi  was  quashed.  Rex  y.  Hawker^ 
C.  T.  Hardw.  130. 

5.  So  a  conviction  on  the  game  act 
[  *352  ]  *was  quashed,  because  the  summons 
and  appearance  were  before  the  in- 
fcrmation.     Rex  v.  Xienl,  2  Ld.  Raym.  1546. 

6.  The  defendant*sappearance  cures  defects 
m  the  summons  and  the  want  of  it.  lirx  v. 
JUa'on,  1  Str.  961.  1  Salk.  181.  n.  (a).  1 
Saund.  Rep.  262  e, 

7.  It  has  been  held  there  is  no  need  to  set 
Ibrth  a  summons  in  the  conviction.  Rex  v. 
VemUtM,  1  Str.  630,  631,  overruling  Reg,  v. 
Green^  there  cited :  1  Saund.  Rep.  262  e.,  and 
taaea  there  cited ;  but  a  summons  or  the  de. 
iendant*s  appearance  b,  in  practice,  stated. 
Sec  1  Born  J.  730. 

(d)  Of  the  information. 

1.  Under  an  authority  to  hear  and  determine 
sn  oflencc,  a  man  cannot  be  convicted,  unless 
an  information  has  been  laid  against  him  for 
•nch  ofience.  Rex  v.  Fuller,  I  Ld.  Raym.  509. 
1  Saund.  Rep.  262. 

?•  The  information  is  not  required  to  be 
Qpon  oath,  bnt  is  not  bad  because  so  taken.  1 
fitond.  Rep.  262.  n.  (1). 

3.  It  should  specify  the  loeno  in  ^o,  and 
■tate  the  evidence  proving  the  offence  to  have 
^n  committed  there,  neg.  v.  Hifrhmore,  2 
I^-  Raym.  1220.    1  Saund.  Rep.  262  a.  n.  [a]. 

(e)  Of  $tating  the  evidence, 
!•  In  convictions,  the  evidence  must  be  set 
«ot.    Reg,  V.   Tkeed,  2  Stra.  919.    Rex  v. 
^ex,  Say.  305.    Rex  v.  Bryan,  Andr.  81. 
8tra.  67. 999. 

2.  The  evidence  must  be  stated  to  have  been 

S*^en  in  the  presence  of  the  defendant.    1 
Lond.  Rep.  262  d, 

3*  A  conviction  on  the  statute  of  assize  of 
^ift^A  was  quashed,  because  the  evidence  was 
Jwt  set  forth.  Reg,  v.  Brown,  Gilb.  244.  Reg, 
^'  Orey,  id.    Reg,  v.  Randfil  Gilb.  245. 

^  Where,  in  a  conviction  for  keeping  an 
^hoQse  without  license,  a  general  license  only 
^  Kt  out,  and  defendant  convicted  because 
^  license  was  not  granted  at  a  general  meeti 
*??("  required  by  2  G.  2.  c.  28.),  the  convic- 
^Q  is  ill,  for  want  of  showing  sufficient 
•^daace.  Rex  v.  Bryan,  Andr.  82. 
.  5*  A  conviction  on  an  uifbrmation  (or  hav- 
"t  eooosaled  w«sh.backs  was  quashed,  be- 


cause  the  evidence  was  iiim2o  Aaiet    Bex  v. 
FuUer,  1  Ld.  Raym.  509. 

6.  A  conviction  upon  5  A.  c.  14.  for  keep- 
ing setting-dogs,  Blc,  was  quashed,  because 
made  upon  the  evidence  of  the  informer  only. 
Hex  V.  Blaney,  Andr,  240. 

7.  Also  a  conviction  of  deer-stealing  for  the 
like  reason.    2  Ld.  Raym.  1545. 

8.  Tho  name  ot*  the  witness  must  be  stated. 
1  Saund.  Rep.  262  d. 

9.  In  summary  convictions,  the  evidence 
must  go  to  the  fact,  and  not  generally  that  the 
defendant  is  guilty.    Rex  v.  Baker,  1  Stra. 

3ia 

10.  The  evidence  must  be  sd  forth  partico* 
larly,  both  for  and  against  the  defendant.  1 
Saund.  Rep.  263.  263  a, 

11.  1'hatthe  witness  was  sworn  de  veritatt 
pr<Bmi8$orum  is  not  sufficient  in  convictions, 
because  the  nature  of  the  evidence  ought  to  ap- 
pear to  the  court.  Reg.  v.  Green,  10  Mod.  213. 

12.  Though  an  oath  made  de  veritate  prs* 
miesontm  has  been  held  sufficient    Id.  ibid. 

13.  A  conviction  was  held  good,  where  it 
was  only  laid  that  the  evidence  was  read  to 
the  party.    Rex  v.  Baker,  2  Stra.  1240. 

14.  The  magistrate  is  sole  judge  of  the 
weight  of  the  evidence.    1  Saund.  Rep.  263  a, 

15.  In  convictions  before  justices,  what  ap- 
pears upon  evidence  will  not  supply  a  defect  in 
in  the  charge.    1  Salk.  385. 686. 

(f )  When  it  must  be  on  oath. 

1.  The  conviction  must  state,  not  only  that 
the  offence  was  proved  on  oath,  but  that  the 
magistrate  had  authority  to  administer  it  1 
Saund.  Rep.  262  c. 

2.  An  oath  made  de  veritate  preaniaoofrum  is 
sufficient  iu  convictions.  Rex  v.  PuUen^  1 
Salk.  369. 

(g)  When  a  eonfeesion  is  svffieient. 

1.  Where  justices  have  a  power  to  convict 
on  oath,  they  may  convict  on  confession. 
Rex  V.  Gage,  1  Stra.  54S.  8  Mod.  63,  64.  1 
Saund.  Rep.  262  c. 

2.  It  is  sufficient  if  it  be  made  to  others,  and 
proved  to  the  magistrate.  1  Saund.  Rep.  263  e, 

3.  The  confession  will  only  extend 

to  the  facts  laid  in  the  information.  [  *353  ] 
•Rex  V.  LiUle,  1  Burr.  605.  1  Saund. 
Rep.  262  d, 

(h)  It  must  be  in  the  present  tense, 

1.  Proceedings  upon  convictions  must  be  in 
the  present  tense.  Rex  v.  Roberts,  1  Stra.  608. 
Rex  V.  Fuller,  2  Barnard.  287. 

2.  And  a  conviction  was  quaslicd  because 
it  was  not  so.  Rex  v.  Roberts,  2  Ld.  Raym. 
1376.    1  Saund.  262.  262  a. 

3.  A  conviction  of  forcible  detainer  was 
quashed,  the  verbs  in  the  adjudication  being 
in  the  past,  when  they  should  have  been  in 
the  present  tense.  Rex  v.  Watson,  6  Mod.  65, 
66.    Rex  V.  Landen,  1  Stra.  443. 

(i)  Relative  to  the  time* 
1.  If  a  time  for  prosecuting  be  limited  by  a 
statute  creating  an  offence,  the  precise  day, 
both  of  the  oflbnce  and  of  the  conviction,  masi 
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•iastical  me,  and  it  is  now  almoit  ezcliuively 

applied  to  an  anemblj  of  the  clergy.   See 

Burn's  Ecc  Law,  vol.  ii.  tit  Convocation. 
3.  The  convocation  is  under  the  power  and 

authority  of  the  king;  and  tlierefbre,  a  convo- 
cation  cannot  assemble  at  their  own 

[  *356  ]  or  the  archbishop's  ^request,  with- 
out the  assent  of  the  king ;  t.  e.  by 

writ  St  25  H.  8.  c.  16.    4  Inst.  322.    21  E. 

4  45  B.   Case  of  Convoeation$,  H  Co.  72. 

3.  The  archbishop  of  Canterbury  and  the 
archbishop  of  York  hold  their  convocations 
separately.    21  E.  4.  46.  B. 

4.  After  their  assembling,  they  cannot  con. 
fer  together  to  constitute  any  canons,  without 
the  king's  license.  Case  of  ConvocoHons,  12 
Co.  72. 

5.  When  they  (upon  conference)  conclude 
any  canon,  yet  they  cannot  execute  it  without 
the  royal  assent  Case  of  Convocations,  12 
Co.  72. 

6.  They  cannot  execute  any  (afler  royal 
assent)  but  with  these  four  limiutions :  Ist, 
that  they  be  not  against  the  prerogative  of  the 
king;  2dly,  nor  against  the  common  law; 
3dly,  nor  against  any  statute  law ;  4thly,  nor 
against  any  custom  of  the  realm.  Case  of 
Convocationt,  12  Co.  72. 

7.  The  convocation  is  spiritual,  and  all  their 
constitations  are  spiritual ;  and  they  have  ju. 
risdiction  in  spiritual  matters,  as  heresy, 
schism.    21  E.  4. 47.    4  Inst  322. 

8.  The  reason  why  constitutions  made  by 
a  convocation  bind  the  spiritualty  and  not  the 
temporalty  is,  that  all  the  clergy  in  person  or 
by  representation  are  present,  but  not  the  tern, 
porahy.    12  Co.  73. 

ISee  ante,  tit  Canon,  p.  248.] 

COPYHOLD. 
I.    What  ;  and  how,  and   by  whok, 

GRANTABLE,  p.  356. 

II.  Op  the  surrender  ; — 

(a)  By  and  to  whom  it  may  be  made,  p. 

357. 

(b)  On  condition,  p.  358. 

(c)  By  husband  and  wife,  p.  358. 

(d)  Jn  whoae  favour  supplied,  p.  358. 

(e)  lU  effect,  p.  359. 

(f)  Cons/ruef ion,  p.  359. 

III.  Entails,  p.  359. 

IV.  Remainders  and  reversions,  p.  360. 
V.  Admittance,  p.  360. 

VL  Fine,  p.  362. 

VII.  Forfeiture; — 

(a)  What  is  a  forfeiture,  p.  362. 

(b)  What  is  not,  p.  Zei, 

(c)  Who  can  UUce  advantage  of  it,  p. 

364. 

VIII.  Enfranchisement  and  bxtxnguisb- 

MENT,  p.  365. 
IX.  Incidents. 

(a)  Court  and  steward,  p,^QS, 

(h)  Customs,  p.  see, 

(c)  Descent,  p.  367. 

(d)  Heriot,  p.  367. 


(e)  Cfcff esy,  p.  367. 

(f)  Dower  and  fteeheneh,j^ZS1. 

(g)  Escheat,  p.  367. 
(h)  Occupancy,  p.  368. 
(i)  Common,  p.  368. 

(j)  Waste^  mines,  trees,  p.  368. 
(k)  Lease,  p.  368. 
(1)  Assets,  p.  368. 
(m)  Execution,  p.  369. 

X.  Statutes;— 

(a)  What  otatuteo  comprehend  cspf- 

holds,  p,  369. 

(b)  Whatnot,  p. 369. 

XI.  Remedy  ; — 

(a)  Ejectment,  p.  369. 

(b)  Writ  of  right,  p,  369, 

(c)  Covenant  and  debt,  p.  369. 
XII.  Pleading,  p.  369. 


I.  What  ;  and  how,  and  by  whom  orantable. 

1.  Copyhold  is  held  at  the  will  of  the  kffd, 
according  to  the  costom  of  the  manor,  aiuf 
cannot  he  transferred  by  deed,  bat  only  by 
surrender.    Loveday  ▼.  Winter,  5  Mod.  245. 

2.  A  copyhold  is  but  a  particular  estate, 
though  it  bo  a  fee.  Brown* s  case,  4  Co.  21  s. 
Croucher  v.  i'Vyer,  Yelv.  2.  semb, 

3.  Lands  holden  according  to  enttoni,  l>at 
not  at  the  will  of  the  lord,  are  not  copyholds, 
but  customary  freeholds.  Gale  ▼.  NoiiU,  Carlh. 
432.    Dage  v.  Smith,  Holt,  161.    Comb.  387. 

4.  Copyhold  escheated,  after  remaining  in 
the  lord's  hands  many  years,  may  be  re-grant- 
ed.  Smith  v.  Reynard,  2  Ka  236;  Herrit 
V.  Toys,  Cro.  Eliz.  699 ;  other- 
wise,*  if  the  lands  are  purchased  by  [  *357  J 
him.    ilnon.  12  Mod.  138. 

5.  Copyholds  are  ;>«rc</ ofthedemetseiof 
the  manor,  and  will  bo  included  in  an  eicep- 
tion  of  the  demesnes.  Winter  v.  LnedstfA 
Com.  40.  lSalk.186.  12  Mod.  147.  £*lk. 
573.    1  Saund.  277  b. 

6.  Underwood,  herbage,  common,  or  wx. 
may  be  granted  by  copy,  but  tithes  not  /*» 
V.  Taylor,  A  Co,  30  b.  Mo.  355.  &»«▼• 
Drury,  Cro.  Elis.  814.  ^  ,. 

7.  The  lord  may  grant  a  forfeited  copyh^d 
without  seizure.  Page  v.  SwUh,  Holt,  161- 
1  Lev.  62. 

8.  A  tenant  at  sufTeranoe  cannot  gr«»V* 
copyhold  for  life ;  but  he  can  make  h^m^ 
tance.  as  if  he  had  u  copyhold  of  inherJtaflO. 

Rous  V,  Ariois,  Ma  236.  ,.- 

9.  A  particular  tenant  ofthe  manor  for  aw, 

or  in  dower,  can  grant  copies  in  reversioDi*** 
though  they  are  not  executed  in  their  Uve* 

Sir  P,  Car  em's  case,  Mo.  147.  .. 

10.  No  attornment  is  necessary  upon  few"* 

a  reversion  of  copyhold  lands.  Anon,  1 1^** 
297. 

11.  A  custom  to  grant  in  iee  «»«««• 
grant  for  years,  for  life,  or  in  tail  ^<*^ 
V.  7bdd,4Co.23a.    Holt,  163.    1  ^/JJ 

12.  So,  a  custom  to  grant  to  three  0rw?| 
lives  successively,  warrants  a  grant  tonne"* 
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three  fives.     &n€rti€  ▼.  PenhaJhw^  1  Salk. 
188.    2  Ld.  lUym.  995.  &  C. 

13.  Where  grants  have  been  made  by  copy 
for  life,  a  gnni  durante  mduUate  is  good,  but 
not  vice  verm.    Down  v,  Hopkins,  4  Co.  29  b. 

14.  If  free  land  and  copyhold  land  be  de- 
mised together,  rendering  rent,  all  the  rent 
ueoes  oat  of  the  free  land.    Anon»  Mo.  50. 

^  15.  Rent  to  A  pur  outer  vie,  ceases  by  A's 
death.    SimartU  v.  PenkaUow,  I  Salk.  189. 

16.  C6py  holds  are  to  be  governed  by  the 
mles  of  coaimon  law,  unless  a  })articolar  cus- 
torn  intervenes.  JPtsfter  v.  WiggB,  12  Mod. 
301. 

17.  If  copyholds  come  into  the  lord's  hands 

by  unheal  or  otherwise,  and  he  make  a  lease 

for  yeazB  or  other  estate  by  deed,  or  without 

deed,  or  if  he  make  a  feoffment  on  condition, 

and  aflerwards  enter  for  breach  of  the  condi- 

tioo,  the  copyhold  can  never  after  be  grant- 

cd  by  copy  during  such  estate,  for  it  was  not 

devisable  ;  but  if  he  keep  them  in  his  hands 

ever  so  long,  or  grant  them  at  will,  the  heir  or 

tsaignee  may  re-grant  them  by  copy ;  so,  if 

the  interruption  be  tortious,  as,  if  the  lord  be 

disseised,  and  the  disseisor  die  seised,  and  af^ 

terwards  the  lord's  estate  re-oontinue,  the  lord 

''^y  re-grant  them  by  copy ;  but  not  if  the 

copyhold  be  extended  in  Uie  lord's  hands,  or 

his  wife  be  endowed.    French's  case,  4  Co. 

31  a. 

18.  He  who  disseises  a  copyholder  gains 
no  estate.    Anderson's  case,  3  Leon.  ^1. 

19.  So,  a  release  of  a  copyholder  to  a  dis- 
seisor has  00  effect  Wakeford's  case,  1  Leon. 
102. 

20.  Lords  by  defeasible  title,  as  disseisors, 
^c,  cannot  grant  to  bind  the  rightful  owner, 
bat  tbey  may  admit  Clarke  v.  Pennifather, 
4  Ca  24  a. 

21.  Tenant  in  dower  may  grant  a  reversion, 
tbongh  she  die  before  the  reversion  fall  in. 
Oay  V.  Xay,  Cro.  Eliz.  662. 

^  If  tenant  pur  auter  vie,  of  a  manor  grant 
W  copy,  after  the  death  of  cestui  que  vie,  it 
wtU  not  bind  the  lessor,  for  he  was  a  tenant  at 
nffiuance ;  and  a  writ  of  entry  ad  termintan 
qnpreteriit  lies  against  him ;  but  it  is  other- 
vise  as  to  admittances  by  him.  iZous  v.  Ar- 
tov,  4  Ca  24  a. 

23.  Grants  by  copy  by  bishops  bind  their 
■oecessors,  and  the  king,  when  the  temporal- 
tiet  are  in  his  hands ;  and  the  grantee  may 
bave  aid  of  the  king.  Broum's  case,  4  Co. 
21  a. 

24  Where  the  queen  is  tenant  for  life  of  a 
nuor,  she  may  make  vbluntar^  grants  of 
eopyholds  escheated,  which  shall  bmd  the  king 
hy  the  custom  of  the  manor ;  so,  every  person 
flkviog  a  lawful  interest  in  a  manor,  whether 
in  fee,  m  tail,  dower,  curtesy,  for  life,  years,  as 
gurdian,  or  at  will,  ^.c,  may  make  Toluntar^ 
puta  of  copyholds  escheated  or  come  to  their 
(iinds,  rendering  the  ancient  rents  and  servi- 
eet,  though  under  personal  disabilities.  Clarke 
V.  Peiim/alA«r,  4  Co.  23  b. 


IL  Of  toe  somftSMOBR  ^— 

(a)  By  and  to  whom  it  may  he  mads^ 

1.  A  surrender  may  be  made  by 
attorney.*    Parker  v.  Keek,  I  Com.  [  •358  1 
85.    4  Leon.  HI.  241. 

2.  The  steward  may  take  a  surrender  out 
of  the  manor.  Dudjield  t.  iin^retos,  1  Salk. 
184. 

3.  Surrender  of  a  deputy  steward  out  of 
court  is  good.  Parker  v.  Keck,  \  Com.  84.  1 
Ld.  Raym.  658. 

4.  Surrenderee  of  a  copyhold  cannot  sur- 
render before  admittance.  Rawlinson  v.  Grew, 
Popb.  128. 

5.  If  an  infant  copyholder  surrender,  and 
the  party  was  admitted,  still  at  full  age  the  in. 
fknt  can  enter.     GooUs  v.  Grane,  Mo.  597. 

6.  An  action  in  nature  of  a  dumfuU  infra 
atatem  lies  where  an  infant  surrenders. 
Knight  y.  Footman,  1  Leon.  95. 

7.  An  equity  of  redemption  cannot  be  sur- 
rendered.   2  Saund.  Rep.  422  d,  n.  [6]. 

8.  The  surrender  ef  an  idiot  is  void,  and  will 
not  destroy  contingent  remainders.  Thamp^ 
fon  V.  Leach,  Comb.  438. 

9.  A  surrender  cannot  be  to  the  use  of  one 
in  venire  sa  mere,  nor  to  the  use  of  another  at 
a  day  to  come.  Simpson  v.  Souihwood,  1  Ro. 
109.  137.  sem6. 

10.  Surrender  for  a  thousand  years  is  good, 
if  the  lord  admit  the  surrender.  Anon,  Comb. 
445. 

1 1.  But  the  lord  is  not  compellable  in  equity 
to  admit  a  termor,  as  executors  pay  no  fine  on 
admittance.    Comb.  445. 

(b)  On  condition, 

1.  A  surrender  may  be  on  condition,  reserv- 
ing rent    Brown's  case,  4  Co.  21  a. 

2.  A  surrender  out  of  court  upon  condition 
having  been  presented  witliout  the  condition, 
and  the  surrenderee  being  dead,  the  steward 
admitted  the  heir,  to  whom  the  surrenderor  re- 
leased  by  deed ;  it  was  held,  that  the  present- 
ment of  the  surrender  was  void;  otherwise,  if 
the  presentment  had  been  truly  made,  and  the 
steward  on  entering  it  had  omitted  the  condi* 
tion ;  and  upon  proof  thereof  the  roll  might 
have  been  amended.  Kite  v.  Queinton,  4  Ca 
25  a. 

3.  Surrender  on  condition,  and  release  sf- 
ter,  is  good.    HaU  v  Shardbrook,  Cra  Jac.  36. 

(c)  By  husband  and  wife, 

1.  The  surrender  in  court  by  husband  and 
wife  to  a  tenant  in  possession  by  a  wrongful 
title,  the  wife  being  examined  by  the  steward, 
binds  the  wife,  although  there  is  no  custom  to 
support  it    Stone  v.  &eton,  2  Show.  83. 

2.  A  woman  copyholder  for  life  marries; 
the  reversion,  after  the  death,  surrender,  or 
fbrfeiture  of  the  wife,  is  granted  to  A  B  and  C, 
successively,  according  to  the  custom;  the 
husband  surrenders  to  A,  who  is  admitted,  and 
dies ;  B  dies ;  C  has  no  right,  as  the  wife  ma? 
claim  afler  her  husband's  death,  till  which 
time  the  lord  may  retain  it  as  occupant ;  but  if 


858 


COPYHOLD. 


they  release  all  her  interaiit  to  C,  the  lord  is 
bound  to  receive  him.     3  Dy.  364.  pi.  38. 
(d)  In  wha»e  favour  mpplied, 

1.  £2quitjr  may  supply  a  defective  tmrrender. 
Coventry  v.  Coventry,  10  Mod.  471. 

3.  Or  even  decree  one,  where  there  is  none. 
Cock  V.  GoodfeUow,  10  Mod.  471.  49a 

3.  But  this  oug^ht  to  be  done  only  in  favour 
of  purchasers  and  creditors.  Coventry  v.  C<w> 
entry,  10  Mod.  471. 

4.  Or  of  a  wife  and  children,  who  are  con* 
sidered  in  law  as  purchasers  and  creditors. 
Cock  v.  Goodfellow,  10  Mod.  497. 

5.  A  devises  his  real  estate  to  be  sold  to  pay 
debts  and  legacies,  and  (subject  to  debts  and 
legacies)  his  personal  estate  to  his  sister ;  the 
defect  of  a  surrender  of  copyhold  to  the  use  of 
his  will  shall  not  be  supplied,  if  the  other  es- 
tates are  sufficient  to  pav  the  debt  MaUabar 
y.Mallahar,  Ca.  T.  tJb.  78.  80. 

&  A  copyholder  in  fee  surrendered  to  the 
use  of  the  mortgagee  in  fee,  but,  before  the  pre- 
sentment  of  the  6urrender,  became  a  bankrupt; 
this  defective  surrender  was  estoblished  by 
Lord  Cowper  against  the  creditors.  Cock  v. 
Goodfellow,  10  Mod.  493.  494,  495. 

7.  Equity  ought  only  to  supply  a  surrender 
against  the  heir  in  favour  of  a  son  or  daughter, 
&C.    1  Salk.  187. 

8.  A  decree  of  Lord  Somers^s  to  supply  a 
surrender  in  favour  of  a  grandchild,  was  re- 
versed  in  the  House  of  Lords.  Coventry  v. 
Coventry,  10  Mod.  471. 

9.  A  defective  surrender  was  re- 
[  *359  ]  fused  *to  be  made  good,  in  case  of  a 
wife  provided  for  before.    10  Mod. 
471. 

(e)  JU  effect. 

1.  The  surrenderee  when  admitted  is  in 
flom  the  surrender,  not  fhmi  the  admittance. 
BenooH  v.  ScoU,  Comb.  333. 

3.  Tlie  surrender  of  a  copyhold  binds  the 
land  and  estate  and  interest,  so  that  if  it  be 
presented  at  the  next  court,  all  mesne  acte  by 
the  surrenderor  or  his  heirs,  will  be  void  by  re- 
lation afler  admittance,  as  against  the  surren- 
deree or  his  heirs.  Payne  v.  Barker,  Orl. 
Bridg.  34 

3.  If  a  surrender  be  made  by  one  joint-ten- 
ant,  who  devises  his  moiety  and  dies,  his  de- 
▼isee  ought  to  be  admitted,  for  the  land  was 
bound  by  the  surrender  by  way  of  relation. 
Beneon  t.  Scott,  4  Mod.  353. 

4  On  surrender,  the  estote  remains  in  the 
■urrenderor  till  admittance  of  the  surrenderee. 
1  Mod.  130. 

5.  When  a  copyholder  surrenders  to  the  use 
of  his  will,  the  estate  remains  in  the  copyhold. 
er,  and  not  in  the  lord.  FU^  v.  Stuekley,  4 
Ck>.23a. 

6.  A  oovenante  to  assure  all  his  copyhold 
lands,  and  af^rwards  surrenders  divers  parcels 
by  names  and  abuttals ;  the  surrender  is  in- 
rolled  accordingly,  with  the  addition  of  per  no- 
mom  •*  of  an  his  copyhold  lands  there  ;**  yet  no 


more  shall  ipmm  than  were  suned  in  thsior. 
render.    2  Dy.  951.  pi.  93. 

7.  Surrender  of  a  copyhold  in  tail  it  i  dii. 
continuance.  Stephens  y.  JS/te(,  Cra  Elii.481 

8.  A  surrender  in  fee  by  the  fausbaod  is  no 
discontinuance  of  his  wife'a  copyhold  estilBB. 
BuUock  V.  DiUey,  4  Co.  33  a. 

9.  A  surrender  does  not  destroy  a  contiogcBt 
remainder.    3  Sannd.  Rep.  386. 

10.  Surrender  to  the  use  of  his  right  hein, 
cannot  vest  during  the  ancestor's  tife.  1  Leoo. 
103. 

11.  A  copyhold  cannot  be  surrendered  at  i 
day  to  come.    Leigh  v.  Brace,  5  Mod.  267. 

12.  A  surrender  of  a  copyhold  **to  the  t» 
of  the  surrenderor  for  life,  and,  after  his  de. 
cease,  to  the  use  of  A  and  his  wife  their  bein 
and  assigns  for  lif^,  and,  for  default  of  ndt 
issue,  to  the  use  of  the  right  heirs  of  Um  nr- 
renderor  for  ever,"  conveys  an  estate  is  fee  to 
the  husband  and  wife;  but  bysnchi^mM, 
they  would  have  only  taken  an  esUte  tail  IdU 
V.  Cook,  11  Mod.  67,  68. 

13.  If  a  copyhold  tenant  for  life  surrender, 
no  use  is  lefl  in  htm ;  and  therefore,  whoever 
is  afterwards  admitted  comes  in  ooder  (he 
lord ;  but  this  is  to  be  understood  only  of  copy- 
holds that  are  customary  estetes  fer  life,  ind 
not  of  copyholds  granted  for  Ji/e  with  remain- 
der in  fee.  Keen  v.  Kirby,  1  Mod*  300.  T. 
Rayro.403. 

14  Where  there  is  no  custom  to  bar  by  r^ 
covery,  it  may  be  a  common  surrender.  9 
Saund.  Rep.  433  e. 

(0  ConotruetunL 

1.  The  surrender  of  a  copyhold  is  to  btw 
the  same  favourable  construction  ^^^ 
Fioher  V.  Wigg,  1  Com,  93.  1  hd.Ujm.^ 

3.  Or,  as  a  conveyance  at  commc*  l*w. 
Idle  V.  Cook,  2  Ld.  Raym.  1145. 

3.  Tlie  intent  of  the  parties  is  not  then* 
to  construe  a  limitetion  npon  a  wrrendef,  •• 

it  is  in  a  will.    IdU  t.  Coke,  Holt  164 

4.  Surrenders  receive  the  same  coD8tnictifli| 

as  deeds  operating  by  the  stotute  «  u»»» 
and  therefore,  cross-remainders  cannot  be  ib- 
plied.    1  Saund.  Rep.  186  &  . 

5.  If  a  surrender  of  a  copyhold  be  n»«w 
the  use  of  the  surrenderor  for  life,  with  re- 
mainder  in  toil  to  bis  son  John,  if  he  «««»» 
the  age  of  eighteen  years,  and  if  he  die  bew» 
that  age  without  issue  male,  then  tohu  r^ 
heirs,  this  is  a  vested  and  not  a  wnJ^KrT 
mainder.    Stocker  etuxy.  Edwardt,^^*^' 

398. 

6.  A  copyhold  estete  surrendered  to^ 
ral,  equally  to  be  divided,  and  to  f»«"r  re^ 
tive  heirs,  is  not  a  joint  estete,  1>"*«"S^ % 
common.    FUher  r.  Wigg,  1  ^^*^'  ^ 
Mod.  39a  ^  w  de 

7.  Copyhdd  estetes  are  regnlstod  of 
rules  of  law,  unless  there  be  a  speciil  cnw«J 
to  the  contrary,  as  that  tiW  K  ^^^ZJZr. 
aMiMofw,  dke.  shall  create  ft  A0-  -^**'*^ 
LepingweU,  A  Co.  39  a. 
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in.  ElVTAlLS. 

1.  Copyhold  esUtea  may  be  entailed.  BuU 
Uyn  T.  Grant,  1  Leon.  174,  175.  1  Ro.  317. 
S.P. 

*2.  But  there  most  he  a  ciutom  to 
I  'aeO  ]  that  effect    1  Sid.  268. 314.  2  Keb. 
127.  pi.  81.,  and  823.  pi.  41.   Contra, 
Adams  T.  Hinkloe,  11  Mod.  199. 

3>  They  are  entailable  by  the  equity  of  the 
fltatote  of  Westm.  2.,  and  a  custom  to  bar  the 
issue  by  a  surrender  is  unreasonable.  Mo. 
188.  Sedvide,2  Stra.  1197.  2  Vcs.  sen.  596. 

4.  Where  a  copyhold  is  entailed  by  custom, 
a  oommoa  recovery  in  the  lord's  court  will  bar 
the  issue  in  tail  and  those  in  remainder.  Hunt 
T.  Bourne^  1  Com.  129. 

5.  Where  by  custom  copyholds  may  be  en- 
ttiled,  a  recovery  suffered  in  the  lord's  court 
operates  as  a  discontinuance  to  the  issue  in 
tail    DeUy.Rigden,4Co.23tL. 

IV.  Remainders  and  eeveesions. 
1.  In  a  grant  to  A  for  life,  remainder  to  B 
far  life,  where  the  custom  is,  that  the  first  life 
may  surrender  to  destroy  the  remainder,  if  A 
joins  the  lord  in  a  fine  at  common  law,  this 
does  not  bar  the  remainder,  for  as  to  the  in- 
terests of  third  persons,  a  fine  cannot  be  con- 
sidered  as  a  surrender.  Zinzon  ▼.  Talnuuk,  2 
Show.  131.  Poll.  564. 571.  T.  Jo.  142. 

2.  If  a  eopyholder  in  fte  surrender  to  the 
use  of  one  for  lifo,  with  remainder  to  the  heirs 
of  the  body  of  the  surrenderor  and  his  wifo,it 
18  a  good  remainder.    1  Ro.  317. 

3.  If  a  copyholder  for  years  or  for  lifo  sur- 
I'ender  with  warranty  or  rendering  rent,  the 
■orrender  is  good,  but  the  use,  warranty,  and 
rent,  are  void.    Portman  ▼.  Willis^  Mo.  352. 

i.  Where  there  is  a  custom  to  grant  to  three 
niccessively  as  they  are  named,  the  tenant  in 
possession  may  defeat  the  remainders.  iSSniar- 
tU  r.  PenhaOow,  Holt  164 

5.  Remainder-man  in  fee  may  surrender,  if 
tbere  be  no  custom  to  the  contraxr*  BuUer 
T.  Ughtfool,  4  Leon.  9. 1  Saund.  147  (a.) 

6.  If  a  copyholder  devise  by  license,  he  may 
iorrender  tho  rcrersion  so  nomtne  if  there  be 
iH)  custom  to  the  contrary.  Swinntrion  ▼. 
ITtOer,  Hob.  177.  3  Leon.  239. 

7.  In  which  case  there  needs  no  attornment 
Bkek  y.  MoU,  T.  Raym.  la 

8.  If  a  copyholder  in  reversion  enter  upon 
the  tenant  for  lifo,  he  is  a  disseisor,  and  a  sur- 
render by  him  is  void.  Kteny,  Kitby^  1  Mod. 
199.  2  Mod.  32. 

9.  If  a  copyholder,  having  an  estate  per  att- 
ire nie^  surrenders  all  his  estate  in  possession, 
remainder,  or  expectancy,  to  the  use  of  his 
will,  and  afterwards  takes  the  fee  b^  descent, 
ud  then  disposes  of  the  fee  by  will,  the  foe 
will  not  pass,  for  he  had  not  the  fee  at  the  time 
of  the  surrender.    11  Mod.  130.  n. 

10.  If  a  copyholder  in  possession  sorrender 
the  reversion  of  his  land  po&t  mortem  tuam  to 
the  lord  to  an  use,  nothing  is  thereby  passed. 
Clamp  V.  Clamp,  4  Leon.  8. 

11.  A  copyholder  in  remainder  sorrendered 

Vol.  I.  34 


to  the  copyholder  for  life  for  his  life,  remain- 
der over ;  the  remainder  was  held  to  be  good. 
Wade  y<  Baehe,  1  Sid.  360. 

# 

V.  AnvrrTANCE. 

1 .  If  a  surrender  of  a  copyhold  be  presentedi 
yet  the  surrenderee  has  no  more  right  to  ad* 
mittance  than  he  had  before  the  presentment; 
he  has  but  an  inchoation  of  a  right  Payne  t. 
Barker,  Orl.  Bridg.  22. 

2.  If  the  person,  by  whose  hands  the  sur- 
render was  made,  die,  yet  it  may  be  presented 
on  good  proof  I  and  if  the  surrenderee  die  be- 
fore admittance,  yet  his  heirs  shall  be  admit* 
ted.    Bunting  v.  LepingweU,  4  Ca  92  a. 

3.  A  copyholder,who  dies  before  admittance« 
has  stricUy  no  right  to  the  tenement ;  but  he 
has  a  ecintiUajurie,  a  right  in  tho  larger  sense, 
upon  a  contingency,  t.  e.  if  the  presentment  be 
made,  he  has  a  right  to  compel  the  lord  by  a 
suit  in  Chancery  to  admit  him,  which  right 
descends  to  his  heir.    Orl.  Bridg.  25. 

4.  He  who  is  entitled  to  a  copyhold  is  a 
mere  stranger  as  to  any  possession  or  posses- 
sory action,  till  admittance.  Payne  v.  Barker^ 
Orl.  Bridg.  33. 

5.  The  heir  before  admittance  may  enter 
and  take  the  profits  |  and  there  may  be  afos* 
seseio  fratrie  ;  and  his  surrender  is  good  with- 
out prejudice  to  the  lord^s  fine.  Broum*9  case* 
4  Co.  21  a. 

6.  The  lord's  grantee  has  tjtle 
without*  admittance.    2  Saund.  [   *3^    ) 
Rep.422i2.  n.ra.]    ' 

7.  In  case  of  bankruptcy,  the  estate  is  vest- 
ed in  the  bargainee  before  admittance,  and  the 
widow  of  the  bankrupt  shall  not  have  her  free^ 
bench.    Beneon  v.  Seott,  4  Mod.  252. 

8.  Surrenderee  cannot  forfeit  for  felony  be- 
fore admission.    2  Saund.  Rep.  422  c.  n.  (2). 

9.  The  heir  may  take  surrenders  before  ad> 
mittance.    1  Keb.  25.  p).  74. 

10.  So,  he  may  maintain  ejectment  er  tres- 
pass, and  make  surrender  before  admittance. 
King  V.  Oeborn,  1  Com.  241.  Clarke  y.Pen- 
nifatker,  4  Co.  23  b.  1  Leon.  100, 174, 175w 
3  Leon.  70. 

11.  He  may  also  make  leases  before  admit- 
tance.   Kinfi^  V.  Oebom,  I  Com.  241.  a. 

12.  An  heir  by  descent  may  lease,  er  bring 
trespass,  without  any  admittance;  (1  Leon. 
1094)  and  also  enter.  1  Leon.  174,  175.  3 
Leon.  70. 

Id.  A  copyholder  (before  admission)  ha* 
neither  jua  in  re  nor  jua  ad  rem.  8  Mod.  358» 
Bridg.  82. 

14.  Till  admittance  the  estate  is  in  the  sur- 
renderor.   2  Saund.  Rep.  422  d. 

15.  Admittance  of  the  lord  is  necessary  ta 
give  the  party  seisin  upon  the  descent  of  a 
copyhold.    Hare  v.  Biekley,  Plow..  929. 

16.  A  surrender  is  not  of  effi^t  to  a  pur- 
chaser till  admittance!  and  the  admittance  of 
the  surrenderee  is  of  no  avaiK   Wilson  v.  Wed* 
deU,  Yelv.  144. 

17.  Devise  of  a  copyhold^en  condition  to  paj" 
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money  to  J.  El;  if  the  oondition  is  broken,  J. 
S.  most  be  admitted  and  make  an  entry  before 
be  can  surrender.  Clerk  v,  Howe,  1  Ld. 
Kaym.  726. 

18.  An  admittance  relates  to  the  surrender, 
and  the  surrenderee's  title  beg^ins  from  thence. 
lSalk.185.    4  Mod.  242. 

19.  The  lord  has  only  power  to  make  ad- 
mittance according  to  the  form  and  efiect  of  a 
surrender.    Orl.  Bridf .  33. 

20.  In  makiijg^  admittances,  the  lord  is  only 
an  instrument,  and  the  surrenderee  when  ad- 
mitted is  in  by  the  surrenderor,  and  para- 
mount the  char|re8  and  incumbrances  of  the 
lord.  Thverner  ▼.  CromweU,  4  Co.  27  a.  4 
Co.  28a.' 

21.  If  surrenderee  dies  before  admittance, 
his  heir  is  entitled  to  be  admitted.  2  Sid.  38, 
51.    2Saund.  Rep.  422<i. 

22.  And  the  widow  to  her  free-bench.  2 
Saund.  Rep.  422 12. 

23.  But  the  heir  beings  an  infant,  is  not 
bound  to  come  to  any  court  during  his  non- 
age, to  pray  admittance  or  tender  his  fine. 
Andenon  v.  Heywood,  4  Leon.  31. 

24  A  copyholder  dies  leaving  two  daugh- 
ters by  different  Tenters,  who  enter;  the  eldest 
dies  before  admittance,  yet  her  possession  is 
enough  to  entitle  the  collateral  heir.  3  Dy. 
291.  pL  69. 

25.  So,  possession  by  a  guardian,  to  whom 
custody  is  committed  by  me  lord  during  mi- 
nority of  an  infant,  is  enough  to  entitle  his 
heir  to  be  admitted  if  the  infant  die  before  ad- 
mittance.   3  Dy.  292.  pi.  69. 

26.  If  a  lord  pro  tempore  take  a  surrender, 
and  his  estate  be  determined  before  admit- 
tance, yet  the  person  shall  be  admitted  ac- 
cording to  the  surrender.    4  Mod.  83. 

27.  The  devisee  of  a  copyhold  estate  has 
only  a  title  until  admittance,  and  such  a  right 
cannot  be  forfeited  to  the  lord,  but  will  con- 
tinue in  the  heirs  of  the  surrenderor.  Jeffe- 
rie$  V. ,  1  Keny.  1 10. 

28.  If  a  copyhold  be  surrendered,  and  a  fine 
assessed,  but  no  admittance,  the  heir  of  the 
surrenderee  has  no  title.  Brown  t.  Dyer,  11 
Mod  73. 

29.  If  a  copyholder,  to  whose  use  a  surren- 
der is  made,  prays  to  be  admitted  into  court, 
and  is  refused,  he  shall  be  tenant  against  the 
lord,  though  the  lord  loses  his  fine,  ^ng  v. 
Oeborn,  I  Com.  245. 

30.  If  a  surrender  be  to  A,  and  A  and  his 
wife  are  admitted,  it  is  void  as  to  the  wife, 
without  a  special  custom.  fVeetwick  ▼.  fVyer, 
4  Co.  28  a. 

31.  The  admittance  by  the  lord  of  a  strang- 
er to  a  copyholder  is  no  disseisin  to  the  oopy- 
bolder,  for  an  estate  at  will  only  passes.  Anon. 
3  Leon.  210. 

32.  If  upon  a  surrender  of  a  copyhold,  the 
lord  admit  a  wrong  person,  he  may  afUrwards 
admit  the  right  person;  and,  till  such  admit- 
tance of  the  right  person,  the  surrenderor  has 
ths  estate.    OrL  Bridg.  33. 


33.  A  surrender  may  be  mads  to 
the  ^steward  out  of  the  manor,  bnt[  *3(S  ] 
otherwise  of  an  admittance.     T\tkdy 
V.  Hawkine,  1  Ld.  Raym.  76. 

34  Several  devisees  of  a  copyhold  hokiiEf 
in  common,  must  be  severally  admitted  3 
Saund.  Rep.  168  6.  n.  [a], 

35.  The  adroittaace  of  a  particular  tenant, 
is  the  admittance  of  the  remainder-mao,  bat 
without  preiudioe  to  the  lord*s  fine.  Wermn 
V.  AbeO,  5  Mod.  306.    4  Co.  21  a.    Ma  35a 

1  Mod.  102, 120. 

36.  So,  admittance  of  tenant  for  years  is  u 
admittance  of  him  in  the  remainder.  Bat- 
more  V.  Gruveo,  1  Vent  260.  3  Keb.  S63.  pL 
11. 

37.  But  the  lord  cannot  enforce  the  somn- 
deree  to  be  admitted  and  become  tenant  OrL 
Bridg.  23. 

38.  No  action  lies  against  a  kird  of  a  manff 
for  non-admittanoe.  Ford  v.  Hukim,  Cn. 
Jac.368.    2  KeU  357.  pi.  59. 

39.  The  tenant's  remedy  is  in  chanosry. 
Cra  Jac  36a 

40.  Or  by  mandamus  to  compel  admiaiiai- 

2  Saund.  Rep.  423  <<.  n.  [6J. 

41.  An  admittance  to  a  copyhold  may  be 
pleaded  as  a  granL    4  Co.  21  a. 

VI.   OFTBEFDrC 

1.  Tenant  for  life  (by  a  marriage fctfieiKnt) 
of  a  manor,  is  entitled  to  a  general  fine  troa 
the  customary  tenanta  upon  the  detlb  of  tw 
last  admitting  lord.  Duke  of  Samered  t. 
Fmnee,  1  Stra.  654. 

2.  No  fine  is  doe  either  npon  adesoestor 
surrender  till  admittance,  for  that  is  the  came 
of  the  fine;  and  if  the  tenant  afterwards  rOTsei 
pajrment,  it  is  a  forfeiture.  iMort  ▼•  *■* 
monii,  4  Co.  27  b.    2  Saund.  422  ^  n.  [6]. 

3.  A  copyhold  fine  may  be  appointed  to  » 
paid  out  of  the  manor.  Yaxley  v.  Bemer,  i 
Ld.  Raym.  45.  ^ 

4.  Uncertain  fines  are  to  be  «^»!^^ 
cording  to  the  improved  value,  flir  It.  /**• 
tonv.  &iisse2,2Stra.l042.  .    .^ 

5.  An  infiint  heir  need  not  tender  the  fiw» 
till  of  age.    BuUenr.  Godfrey,  1^0-^^'    .. 

6.  A  fine  of  5i.  upon  admission  to  ^^^^ 
U10»./»er«iniim  is  unreasonable.    IK^ 

7.  A  copyholder  need  not  pay  an  wccrw" 
fine  immediately;  but  if  the  lord  appoint  a  wr- 
tain  day  for  payment,  he  shaU  have  a  cooj^ 

nient  time  to  pay  it;  and  ^«".""^„j!jLT. 
mand;  seetis  as  to  fines  certain.  -"J^ir' 
Hammond,  4  Co.  27  b.  Cro.  Elii.  779.  i- 
a.  42.  .  J  - 

Whether  a  fine  be  reasonable  or  not " 
ion  fi>r  a  jury.    Hobart  v.  iTsfssiws, 


Ravm.  42. 

question 


9.  The  question  whether  a  fine  be  nw*^ 
able,  or  the  rofiisal  to  pay  it  a  forfeiture.  W 
be  tried  in  an  action  of  debt  to  '^^^jj  be 
but  an  ejectment  will  not  liSi  ."^   n^^Mgr 
It  b  a  proper  case  for  equity,   i"^ 


an  e 
doubtful, 


V.  Blake,  2  Mod.  231.  .  , 

10.  If  it  is  necessary  for  an  execuiw 
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admitted,  he  mmt  pay  a  fine.    BdU  t.  Almty, 
1  Kcny.  471. 

11.  Surrencier  to  A  for  life,  remainder  to  B 
in  tee;  the  admittance  of  A  is  also  an  admit- 
tanoe  of  B,  and  but  one  fine  is  due.  Oyppyn 
T.  Bunney,  Cro-  Eliz.  504. 

12.  If  several  copyholds  descend  to  one  heir, 
there  ought  to  be  several  fines;  ibr  he  may  ac- 
cept of  some  and  refuse  others.  DaUon  v. 
Unumd,  Cro.  Eliz.  778,  780. 

13*  Ubder  a  custom  that  persons  already 
copyholders  shall  pay  a  smaller  fine  than  a 
stranger,  a  man  may  purchase  a  small  pro- 
perty and  get  admission  for  the  purpose  of 
^ounUhing  the  fine  on  an  expected  admis- 
sion to  a  larger  copyhold.  2  Sauud.  Rep.  422. 
d.  e.  n.  [6]. 

14.  The  lord  can  have  debt  for  his  fine 
against  his  copyholder,  which  is  not  within 
statoto  of  limitations.  Whetler  v.  Honour^  I 
Sid.  58.  Hodgson  ▼.  Harris,  1  Lev.  273.  2 
Saond.  67  a, 

15.  An  indebitatus  assumpsit  will  lie  to  re- 
cover a  fine  due  from  a  copyholder.  Grant 
▼.  AstU^  7  Mod.  1-Z  n. 

Vlt.  FORFDTURK. 

(a)  What  is  a  forfeiture. 

1.  Alienation  by  a  copyholder  is  a  disseisin 
<tf  the  lord,  and  a  forfeiture  of  hb  estate. 
BrwDn's  case,  4  Co.  21  a. 

2-  A  lease  for  years  by  a  copyholder  is  a 
forfeiture,  but  no  disseisin  to  the  lord.  Asft- 
fitid  V.  AAJield,  Noy.  92.    Cro.  Eliz.  499. 

3.  A  leaae  for  years  made  without  writing 

and  without  license,  though  it  *be 
[  *363  ]to  commence  at  a  fiiture  day,  is  a 

forfeiture,  unless  the  custom  dis- 
penses  with  it    Mo.  332. 

4.  Copyhold  tenant  for  years  makes  a  feoff- 
nent,  it  is  a  forfeiture;  not  so  where  he 
■nakes  a  lease  for  a  longer  term.  Eastcourt  v. 
Wttks,  1  Salk.  187. 

5.  Bond  and  covenant  to  grant  a  lease 
unoants  to  a  present  lease,  and  is  a  forfoit- 
ue.    Richards  v.  Sely,  2  Mod.  79,  80. 

6.  If  a  copyholder  has  license  to  make  a 
Itsae  to  commence  at  Michaelmas,  and  he 
iB&kes  a  lease  to  commence  before,  it  is  a  for- 
feitare.    Mo.  184. 

7.  If  a  copyholder  makes  a  lease  for  two 
T^rs,  exceptmg  the  last  da^  in  every  year, 
this  does  not  avoid  the  fbrfoiture.  litttereU 
Y.  Weston,  Cro.  Jac.  30a 

8.  If  a  copyholder  make  a  lease  for  a  year, 
^tiede  anno  in  annum  during  ten  years,  it 
i*  a  good  lease  for  ten  years,  and  a  forfeiture 
of  the  copyhold  estete,  although  warranted  to 
o^^ke  a  lease  for  a  year  by  the  custom  of  the 
manor.    Richards  v.  Sely,  2  Mod.  81.  - 

9.  An  infant  entitled  to  be  admitted  forfeits 
his  copyhold,  if  not  admitted  after  three  pro* 
cUmations.  Hex  ▼.  i>iWston,  Carth.  41.  See 
9G.1.C29. 

10.  Mortgagor  surrenders  into  the  hands 
^  two  customary  tenants,  to  the  use  of  the 
Biortgagee,  upon  conditian  to  be  yoid  if  the 


money  be  paid  at  sucIl  a  day ;  and,  to  avoid 
the  lord*s  fine,  this  surrender  was  not  pre- 
sented at  the  next  court,  but  after  the  court 
was  over,  a  new  presentment  was  made ;  the 
lord  insisted  upon  this  non.presentment  as  a 
forfeiture,  and  relief  was  denied  in  equity, 
ilnon.  Skin.  142. 

11.  If  the  copyholder,  afler  a  special  sum- 
mons to  come  to  court,  do  not  come,  it  is  a 
forfeiture;  otherwise,  after  a  general  sum- 
mons in  the  church.  Crtsp  v.  TVyer,  Cro* 
Eliz.  506. 

12.  If  a  copyholder  refuse  to  do  suit  of 
court,  it  is  a  forfeiture.  Buttevant  v.  Pick- 
staffe,  1  Ro.  429. 

13.  If  a  copyholder  neglecte  to  do  the  ser- 
vice after  being  demanded,  it  is  a  forfeiture. 
Johnson's  case,  Lat  14. 

14.  The  lord  demands  the  rent  at  Michael- 
mas at  the  copyhold  messuage,  the  tenant 
does  not  pay  it,  still  he  does  not  actually  re- 
fuse, but  it  is  a  forfeiture  of  his  estate.  Mo. 
350. 

15.  Cutting  trees  is  a  forfeiture,  unless  the 
custom  allows  it,  and  the  reparations  are 
made  in  due  time.    Ma  392. 

16.  Voluntary  waste  of  any  sort  is  a  for- 
foiture  of  the  copyhold.  CraJac.  436.  Noy. 
55. 

17.  Three  copyholders  for  life  successively; 
if  one  commiU  waste,  he  forfeits  all  their  es- 
tates. Mo.  49. 

18.  If  a  feme  copyholder  for  life  takes  hus- 
band, who  commita  waste,  it  is  a  forfeiture 
of  her  estate;  otherwise,  if  waste  be  commit- 
ed  by  a  stranger  without  the  consent  of  the 
husband.    Clifton  v.  AfoZyneux,  4  Co.  27  a. 

19.  That  may  make  a  forfeiture  in  a  copy- 
hold for  life,  which  will  not  in  a  copyhold  of 
inheriteuce.    Belfield  v.  Adams,  3  Bulst  81. 

20.  If  A  be  copyholder  for  life,  with  re- 
mainder to  B  for  life, "  to  commence  from  and 
afler  the  death  of  A,  or  other  sooner  determi- 
nation  of  his  estete,**  and  A  is  attainted  of 
high  treason,  the  copyhold  is  forfeited  to  the 
lord,  and  he  in  remainder  may  enter  with- 
out presentment,  although  the  offence  be  par- 
doned.   Benson  v.  Strode,  2  Show.  150. 

31.  Surrender  to  use  of  will  is  forfeited  by 
treason.    2  Keb.  564.  pL  65. 

22.  The  estete  of  a  copyholder  for  life  ab- 
solutely determines  by  any  atteinder  for  folo* 
ny  without  the  lord*s  entry.  Bentson  v.  Strode, 
T.  Jones,  189.    Poll.  617. 

23.  No  escheat  for  want  of  an  heir  until 

5 reclamation  in  court.  Anderson  v.  Hayward, 
Leon.  221. 

24.  A  fine  in  C.  P.  bars  a  copyhold.  Taylor 
V.  ShaWt  Carter,  22. 

25.  A  copyhold  estete  is  granted  to  A,  ha- 
bendum to  A,  B,  and  C  for  their  lives,  succes- 
sively, as  named  in  the  copy;  and  there  is  a 
custom  in  the  manor,  that  the  first  named  in 
the  copy  may  surrender  and  destroy  the  es- 
tete of  those  named  in  the  remainder;  the 
manor  comet  to  three  daughters,  whereof  the 
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party  fint  named  in  the  grant  was  one;  she 
and  her  sisters  join  in  a  fine  $ur  conusance  de 
droUj  h.c  to  a  stran^fer;  this  shall  not  bar 
those  in  remainder,  ^nxan  v.  7\ilmadge, 
Poll.  564.  571.    2  Show.  130. 

26.  Copyholder  accepts  a  lease  of  his  copy- 

hold from  the  lord ;  this  determines* 
[  *364  ]  his    customary    estate.     Smith   v. 
Lanes,  1  r«eon.  170. 

27.  No  relief  against  a  voluntary  forfeiture 
of  copyhold.  Sir  H,  Peachy  y.  Duke  of  So- 
merset,  1  Stra.  447. 

{h)  What  i8  not. 

1.  A  custom  within  a  manor,  that,  upon  a 
surrender  made  to  one  and  his  heirs,  if  the 
surrenderee  comes  not  in  upon  the  third  pro- 
clamation, he  shall  forfeit  his  estate,  if  a  sur- 
render be  made  to  the  use  of  A  for  life,  the 
remainder  to  B  in  fee,  if  A  comes  not  in,  B 
shall  not  forfeit  Zinxan  v.  Ziman,  T.  Raym. 
404. 

2.  If  several  copyholds  are  held  by  several 
tenures,  waste  in  one  of  them  is  a  forfeiture 
of  that  estate  only,  though  they  were  all 
granted  by  the  same  copy.  So,  if  the  copy- 
holder surrender  his  several  copyholds  to  one 
and  his  heirs,  and  the  lurd  admit  him  to  hold 
by  the  ancient  services,  or  if  several  copyholds 
escheat  to  the  lord,  and  he  grants  them  to 
hold  in  like  manner,  a  forfeiture  in  one  is  no 

,  forfeiture  of  the  others.     Taeemer  v.  Crom- 
ipfU,  4  Co.  27  a. 

3.  Surrender  of  a  copyhold  to  the  following 
uses,  declared  by  a  marriage  settlement  **  to 
the  settler  for  lire,  remainder  to  the  first  son, 
Slc  in  tail,  Slc."  if  there  has  been  an  admit- 
tance upon  it,  the  act  of  the  tenant  for  life 
cannot  mduce  a  forfeiture  so  as  to  affect  the 
right  of  a  son;  but  it  seems  otherwise  if  there 
has  been  no  son.  Sir  H.  Peachy  v.  Duke  of 
Somerset,  1  Stra.  454. 

4.  A  recovery  in  a  court  baron  suffered  by 
a  copyholder  for  life  as  tenant  of  the  fee,  is 
not  a  forfeiture  of  his  estate.  1  Mod.  199, 
200.    2  Mod.  33. 

5.  A  surrender  to  the  use  of  another  in  fee 
by  tenant  for  life  is  no  forfeiture.  BuUock  v. 
Z)tM<y,  4  Co.  23  a. 

6.  If  a  copyholder  purchases  a  wood  of  his 
lord,  he  can  cut  it  without  forfeiture;  but  as 
to  the  wood  to  grow  afterwards,  qu<tre.  Mo. 
94 

7.  If,  on  a  survey  being  taken  of  a  manor, 
the  copyholders  be  decreed  to  pay  a  year's 
value  to  tlie  lord  as  a  fine  on  every  admittance, 
leaving  it  uncertain  whether  it  shall  be  com- 
puted according  to  the  improved  value,  or  ac- 
cording to  the  rent  at  the  time  the  decree  was 
made,  the  lord  cannot  enter  as  for  a  forfeit- 
ore  on  the  non-payment  of  a  fine  assessed  ac- 
cording to  the  improved  value.  Trotter  v. 
Blake,  2  Mod.  230. 

8.  If  there  be  a  real  doubt  whether  the  cus- 
tom be  to  pay  a  fine  certain  or  uncertain,  if 
the  tenant  deny  to  pay  an  uncertain  fine,  this 
U  not  any  ferieiture,  although  it  be  found  a£>  | 


terwards  that  the  fine  ought  to  be  eertiin; 
but  then  such  doubt  ought  to  be  red  ud 
not  covinous.  Wheeler  t.  Honour,  T.  Rajm. 
42. 

9.  The  non-payment  of  an  onreasonifale 
fine,  where  the  custom  is  uncertain,  is  do  far. 
feiture  of  a  copyhold.  IMtari  v.  Hammaid^i 
Co.  27  b.    Hob.  135. 

10.  Copyhold  is  not  forfeited  by  fekny  with- 
out  custom.    Skin.  8. 

11.  The  heir's  being  beyond  sea  excoRS 
a  forfeiture.  UnderhiU  r.  KeUey,  Cro.  Jac. 
226. 

(c)  Who  can  take  advantage  of  it 

1.  The  lord  of  a  manor  only  and  no  odier 
person  can  take  advantage  of  the  forfeitore 
of  a  copyhold  estate.  Kren  v.  Kirby,  3  Mod. 
33. 

2.  On  forfeiture  by  tenant  fiir  life,  the  lord 
shall  enjoy  during  that  life,  and  not  the  re- 
mainder-man. Head  v.  Taylor,  12  Mod. 
123.  Holt,  161.  1  Mod.  199.  2  Ld.Bsjm. 
1000. 

3.  Forfeiture  by  copyholder  for  life  docs  not 
forfeit  or  bar  an  estate  in  remainder.  BaspeU 
v.  Long,  Yelv.  1. 

4  But  the  lord  can  enter  for  the  forfeiture. 
Smith  V.  Paynton,  Carter,  86, 87.2a 

5.  Lessee  of  a  feoffee  of  the  inheritance  of 
copyhold  land  may  take  advantage  of  a  for- 
feiture by  cutting  trees,  although  the  tr^ 
have  been  cut  five  years  before.  East  f.  Bard- 
ing,  Cra  Eliz.  499. 

&  Lessee  for  years  of  the  freehold  of  a  co- 
pyhold can  take  advanta^  of  all  forfeiturM 
of  the  copyholderB  touching  the  land  itsetti 
but  not  foreign,  as  courts,  suits,  Stc.  Mo. 
392. 

7.  The  steward  of  a  manor  may  ^^^f^ 
copyhold  forfeited  for  the  non-payment  of  tje 
fine  assessed  upon  admittance,  ^**^*'^',°TV* 
ing  a  precept,  or  having  a  written  authonty 
from  the  lord,  provided  he  has  made  a  per- 
sonal demand  on  the  tenant,  and  the  ^^ 
tenant  has  ^expressly  refiised   to  [  •3w»  J 

Sy  the  fine.     Trotter  v.  Blake,  2 
od.  229.  ^      . 

8.  The  lord  cannot  take  advantage  of  an  art 
done  by  a  surrenderee  before  admittance,  anj 
more  than  if  the  act  were  done  by  »  rosn 
stranger.    Orl.  Bridg.  23.  j .  »k« 

9.  Causes  of  forfeiture  donotdewendto"* 
heir.    1  Salk.  186.  ,      ^ 

10.  The  lord  cannot  take  «^'*°'^j^ 
waste  committed  in  the  time  of  the  preceflwf 
lord.    Chamberlain  v.  Drake,  2  Sid.  0- 

11.  Copyholder  makes  a  lease  oan^'^ 
the  custom,  the  lord  dies,  the  reversioner  ifl^ 
not  take  the  forfeiture.  Lady  Mont^g^  *  ""* 
CraJac301.  ,    „  ^„t^ 

12.  AccepUnce  of  rent  bars  Jerd  •  en«7 
afler  forfeiture.    1  Keb.  15.  pi «. 

13.  Forfeiture  is  not  purged  by  accepting 
heriot    3  Keb.  641.  pi.  47.         ^  ^..  ^  •-. 

14  The  lord  may  enter  for  a  forfeiture  «^ 
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fen  a  ptMentment.    Eatt  t.  Barding^  Cro. 

Eliz.499. 

VIII.  EwmAWUHwmprr  and  MrnnouiBHMKWT. 

1.  If  aoofiyholder  in  fee  takes  a  lease  for 
yean  of  the  manor,  the  -  copyhold  ia  extinct 
forever.    Amnu  Mo.  185.  pL  330. 

2.  A  nmrender  into  the  lord's  hands  de- 
stroys the  copyhold.    Kinge  t.  Loder^  W.  Jo. 

3.  If  a  copyholder  pnrchase  the  manor,  he 
may  grant  the  copyhold  affain;  but  if  he  pat 
the  copyhold  from  the  freehold,  it  is  gone. 
Tn/lor  T.  Shaw^  Carter,  34. 

4.  Lord  sells,  and  copyholder  releases;  the 
tenare  is  extinct.  Wakeford**  case,  1  Leon. 
102. 

5.  Enfianchisement  destroys  a  contingent 
remainder.     2  Sannd.  Rep.  396.  n.  [b]. 

6.  The  severance  of  the  inheritance  of  all 
lands  holden  by  copy  of  a  manor,  does  not  de- 
itrojr  the  copyholds.  Melwieh  ▼.  LmIct-,  4  Ca 
26a. 

7.  Copyholder  in  tail  accepts  a  feoffment 
from  the  lord,  it  destroys  not  the  copyhold  so 
u  to  conclude  hia  issoe.  Tavlor  v.  Shaw^ 
Carter,  6, 7. 

B.  If  the  lord  demises  the  freehold  of  all  the 
copyholds  within  his  manor  for  two  thousand 
ycaira,  the  copyholds  remain,  and  the  lessee 
■hitt  hold  customary  coorts.  Neal  and  Jaek- 
•oa's  case,  4  Co.  26  b. 

9.  A  copyhold  is  not  destroyed  by  severance 
of  the  inheritance  of  the  copyhold  from  the 
>>>uor:  after  such  severance,  the  copyholder 
^viBU  devise,  for  the  grantee  cannot  take  a 
i^'nAder,  nor  can  the  copyholder  alien,  other- 
wise than  by  decree  in  Chancery,  by  which 
the  interest  in  the  land  is  not  boand,  bat  the 
pcnon  only;  but  the  cop^hdder  shall  pay  his 
rent,  and  all   such  services   to  the  grantee 
*Uch  are   due,  withoat    keeping  a  coart, 
^^MQgh  suit  of  coart  and  fines  for  alienation 
*nd  admittance  are  gone;  and  the  grantee 
■ball  take  advantage  of  all  those  things  which 
were  (brfeitores  before,  as  the  makin?  a  feoff- 
ment, waste,  Slc     Murrell  v.  Smiui^  4  Ca 
24  b. 

10.  A  lease  of  a  copyhold  by  the  baron,  or 
tenant  for  lifo  of  a  manor,  destroys  not  the 
enstomagainstthe  wife,  or  reversioner.  J2a«. 
tel  V.  Turner,  Cro.  Eliz.  59a 

11.  If  there  be  copyholder  for  lifo,  with  re- 
BBonder  for  life,  and  the  remainder  man  for 
^  torrenders  the  copyhold  to  a  lord  pro  tern- 
^e,  who  is  a  disseisor  of  the  manor,  tU  inde 
f*tiat  wAantatem  stiam,  this  surrender  does 

!  not  extingubh  the  copyhold ;  but  if  it  had  been 

nnde  to  a  stranger,  thoagh  a  disseisor,  it 
would  afler  admittance  have  been  good.  Ifoor 
^.Ptt,2Mod.287. 

12.  Bat  copyhold  may  be  extinguished 
without  actual  surrender.  Hastet  v.  Humher- 
<(eii«,Hntt.€5. 

13.  A  surrender  by  a  copyholder  to  a  dis- 
seisor of  the  manor  does  not  extinguish  the 
copyhold.    Fitt  V.  JMbors,  2  Show.  153. 


IX.  IffCTVIMTi. 

(fi)Ofthe  court  and  steward, 

1.  The  lord  of  a  manor  may  retain  one  to 
be  his  steward  by  parol,  and  it  continues  until 
his  discharge.  Hartie  v.  Jay,  4  Co.  30  a. 
Down  V.  Hopkine,  4  Co.  29  b. 

2.  Steward  of  a  manor  may  be  retained  for 
years  without  deed,  and  may  hold  courts,  but 
cannot  take  surrenders  out  of  court.  Owen  v. 
Saunders,  1  Ld.  Raym.  159. 

*3.  A  steward  of  a  manor  re-  [  *366  ] 
tained  generally  by  parol  may  take 
surrenders  out  of  court;  for,  till  he  is  dis. 
charged,  he  is  steward  of  the  manor,  as  weH 
when  retained  by  parol,  as  by  deed.  HoUroJVe 
case,  4  Ca  30  b. 

4.  The  king*s  auditor  or  receiver  has  no 
power  to  retain  a  steward  to  hold  the  king's 
courts;  but  he  ought  to  have  letters  patent  uf 
the  stewardship  of  the  manor  to  make  volun- 
tary grants.    Harris  v.  Jay,  4  Ca  30  a. 

5.  A  grant  by  the  king's  steward  of  a  copy- 
hold escheated  without  warrant  is  good,  thoagh 
not  agreeable  to  his  duty.  Harris  v.  Jay,  4 
Ca30a. 

6.  If  one  of  two  joint  stewards  hold  the 
court  alone  and  grant  copies,  it  is  good. 
Knowles  v.  Luce,  iMo.  112. 

7.  So  it  is  in  all  cases  where  a  steward  has 
a  colour  of  right  to  hold  courts,  though  he 
may  not  have  right    Mo.  112. 

8.  A  court  to  admit  copyholders  may  be  , 
held  out  of  the  manor.    Ld.  Dacrt's  case,  1 
Leon.  289. 

9.  A  lord  may  make  admittances  or  grants 
at  any  place  out  of  the  manor ;  but  the  stew- 
ard cannot  do  so  at  any  court  held  off  the 
manor.    Melwich  v.  Later,  4  Co.  26  a. 

10.  If  the  steward  of  a  manor  holds  a  court 
out  of  it,  all  the  grants  and  admittances  there 
made  are  void,  for  a  court  baron  ought  to  be 
held  within  the  manor,  unless  there  be  a  cus- 
tom to  hold  it  out  of  the  manor.  Clifton  v« 
Molyneux,  4  Co.  27  a. 

11.  If  a  lord  will  not  hold  a  court  for  the 
copyholders,  he  may  be  compelled  in  chan- 
cery.   Ld,  Zouck  V.  Sir  E,  Moore,  2  Ro.  274. 

12.  The  mis-entry  of  the  day  of  holding  the 
court  does  not  hurt  the  copies,  but  may  be 
averred  against    1  Leon.  289,  290. 

13.  Distress  lies  for  non-appearance  at  a 
court,  but  the  goods  are  not  forfeited.  Gonter- 
saU  V.  MedgaU,  Yelv.  194. 

(b)  CusAoms, 

1.  Custom  that  a  copyholder  for  lifo  can 
nominate  his  successor,  is  good.  Forde  v. 
IfotJHfis,  1  Ra  125.  1  Sid.  267. 

2.  Custom,  that  if  the  will  was  not  presented 
in  court  within  a  year  and  a  day,  the  devise  to 
be  void,  is  good.  Smitk  v.  Paymtan,  Carter, 
71,  72. 

3.  A  custom,  that  a  grant  not  presented 
shall  be  void,  is  good.    cSirter,  73. 

4.  Custom  that  after  the  death  of  tenant  for 
life,  the  lord  shall  make  a  grant  to  the  eldest 
son,  is  good.    Ma  788. 
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5.  CuBtom  that  tlie  fint  perion  named  in 
the  copy,  mar,  by  lorrender,  bar  the  remain- 
der, good.    Zinxan  v.  TBlmage^  T.  Jones,  142. 

6.  A  custom  that  the  copyholder  shall  be 
discharged  of  suit  to  the  lord*s  court  upon 
paying  so  much  yearly,  is  good,  not  if  it  be  a 
customary  court     Forlbury  ▼.  lAgingham^  1 

Sid.  361. 

7.  Custom,  that  if  a  copyhold  is  not  claimed 
within  a  year  and  a  day  after  the  death  of  the 
ancestor)  it  shall  be  lost  for  ever,  good.  Flow. 
372. 

&  A  custom,  that  every  tenant,  who  shall 
be  admitted  to  any  copyhold  estate,  sliall  pay 
**  so  much  as  the  lands  or  tenements  shall  he 
worth  a  year  at  the  time  of  such  admission, 
and  not  more,**  is  a  good  custom ;  for  although 
it  is  uncertain  what  the  value  may  be,  yet  it 
may  be  ascertaiited  by  a  jury ;  and  id  cerium 
est,  qiMd  cerium  reddipotett,  Perkins  v.  TUu$^ 
2  Show.  50a    3  Lev.  255.  S.  C. 

9.  Custom  to  bar  entails  of  copyholds  by  re> 
oovery  or  surrender,  is  good.  EveraU  v  Smal" 
ley,  2  Stra.  1197. 

10.  Custom  of  barring  entails  by  forfeiture 
and  regrant,  good.    2  Saund.  Rep.  422  6. 

11.  Custom  to  bar  by  surrender  may  sub- 
sist concurrently  with  another  custom  to  bar 
by  recovery.    2  Saund.  Rep.  42^  c. 

12.  What  ts  good  custom  in  one  manor  is 
so  in  all.    2  Saund.  Rep.  422  b. 

13.  A  custom,  that  if  any  tenant  surren. 
dered  unto  the  lord,  to  the  use  of  himself  and 
the  heirs  of  his  body,  and  the  lord  admits  him, 
and  that  if  such  tenant  would  bar  his  heirs,  he 
shall  make  a  feoffment  of  it  to  the  lord,  and 
the  lord  to  seize  it  as  forfeited,  is  a  bad  cus- 
tom.    Taylor  v.  Shaw,  Carter,  23. 

,14.  Prescription  by  copyholder  for  life  to 

cut  timber  trees  upon  his  tenement  and  sell 

them,  is  bad ;  but  otherwise,  bv  oopy- 

r  •9&r  1  holder  of  inheritance.    •W,  Ja  245. 

Anon.  11  Mod.  68.    Hob.  6. 11. 

15.  An  infant  is  not  bound  by  the  custom 

of  a  manor.    Semb.  Comb.  118, 119. 

(c)  DeecerU. 

1.  If  customary  descent  be  borough  Eng- 
lish, and  surrender  i»  made  to  A,  who  dies 
before  admittance,  his  youngest  son  is  the 
proper  person  to  be  admitted.  Blackburn  v. 
Chaves,  1  Mod.  102.  See  also  anU,  p.  ^40.  tit 
BoaouGH  Enqush. 

2.  Descent  of  a  copyholder  shall  not  take 
away  the  entry  of  another  copyholder  who 
has  right ;  and  the  heir*s  entry  without  ad- 
mission is  lawful,  and,  being  in,  his  surren- 
der is  good.    Joyner  v.  LamJberi,  Cro.  Jac  36. 

3.  A  copyholder  dies,  leaving  a  son  and  a 
daughter  by  one  venter,  and  a  son  by  another 
Tenter,  the  premises  being  in  lease  for  years 
by  license;  the  eldest  son  dies  before  ad- 
mittance; held,  that  the  daughter  should 
inherit,  not  the  son.  Brown^s  case,  4  Co.  21  a. 

'  4.  Surrender  to  a  stranger  for  life,  remain- 
4er  to  the  right  heirs  of  the  surrenderor;  the 
heir  is  in  by  purchaae ;  fscus,  where  aa  es- 


tate is  limitad  to  the  mimiideror  hlmsalC  1 
Leon.  101. 

5.  Though  a  copyholder  has  in  judgowDt 
of  law  but  an  estate  at  will,  yet  custom  hu 
so  established  hia  estate,  that  it  is  detoendi. 
ble,  and  his  heirs  shall  inherit,  and  lo  hii 
estate  is  not  merely  ad  voLuntatem  dsflitin,bat 
ad  isluniaUm  damini  secundum  cvtuutlMSr 
nem  manerii:  and,  though  custom  has  cretted 
such  inheritance,  the  descent  must  bs  icooni- 
ing  to  the  rules  of  the  common  law,  as  in  ilie 
case  of  uses;  but  it  does  not  partake  at  the 
collateral  qualities  of  descent  of  other  inberi. 
tances  not  bein^  assets,  nor  subject  to  doirer 
or  courtesy,  without  a  special  cusUim,  nor 
tolling  entry  by  descent  cast  Brown't  cue, 
4  Ca  21  a. 

6.  A  copyholder  ex  parU  matema  dcriiM 
to  his  heir,  who  dies  before  admittaaoe,  the 
lands  remain  descendible  to  the  heir  on  Oie 
part  of  the  mother.  Smiths.  Trigf^  1  Stia 
487. 

1.  Descent  of  a  copyhold  wiH  not  tiic 
away  an  entry.  Gravenor  v.  IbcW,  4  Co. » 
a.    March,  6.  pi.  13.  8.  f. 

8.  Descent  of  a  copyhold  to  a  cehtbeate- 
man  gives  him  a  settiement  Sssf^Bsreiur 
Parish,  11  Mod.  293.  ^   .  . 

9.  A  copyhold  shaU  he  taken  by  tb«  ^* 
not  by  purchase,  but  bv  descent;  for  where 
two  righU  meet  in  the  same  penoo,  \» 
best  shall  be  preferred.  SmiiM  v.  Ji^g. » 
Mod.  23. 

(d)  HeriaL 
The  lord  shaU  not  have  a  heriot  npqB »» 
death  of  an  assignee  of  a  bankrupt,  brfapj« 
the  death  of  the  bankrupt  SmariUyJ'^ 
Aa//oto,2Ld.  Rayin.1002.  See^«-li«- 
aioT. 

(e)  Curiesy. 
A  husband  cannot  be  tenant  b^  the  ^r- 
tesy  of  a  copyhold,  except  by  speaal  cortooj 
i«iw*'*case,4Co.2ab.    Ewer^.Astisu*^^ 
And.  192.  S.  P. 

(0  Dower  and  freebeneh, 

1.  A  wife  is  not  dowable  of  »  9??^^; 
without  a  special  custom.  Shaw  v. /TTT 
4  Co.  30  b.  2R0.179.  £u>«rv.  i***"*''' 
And.  192.  S.  P.  .    .    «^ 

2.  And  the  husband  roust  die  •c«*2^p^ 
son  V.  &o</,  12  Mod- 49.  Skin.406.S.r.  a" 
also  ante,  div.V.pL  7. 21,22.         ,.^a-b. 

a  Therefore  the  wife  is  not  taiUH^  »  «T 
bench,  if  the  husband  becomea  banirup- 
Benson  v.  fibott,  4  Mod.  252.  .  . 

4.  Freebench  hinders  the  d««»"|j?7 
the  conUnuance  of  that  estate,    tfr^ 
Dyer,  Holt,  165, 166.  ^  „    j^,^ 

5.  Custom  to  have  frwbench  of  all  '^*«^ 

her  husband  died  seised ;  he  8«f "?^*^;.V 
stranger,  who  is  not  admitted  till  f^^^^ 
cease ;  the  wife  thereby  loses  her  ^'l^jj. 
Benson  v.  Scott,  3  Lev.  385.  Comb.  9^  » 

406.    4  Mod. 253.  S. a  .,^*«A)ir- 

6.  The  wife  of  a  copyholder  entiUedwo«^ 

er  may  recover  the  value  i»  <hin*«* 
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eooTtlMnB,  altliovffh  thej  exceed  40».  Shaw 
Y  ThiBmp$om^  4  Co.  30  b, 

7.  Debt  viU  iiot.]ie  in  B.  R.  cm  a  judgment 

obtained  by  a  wift  of  a  copyholder  for  her 

dower  in  the  oomt  baron,  the  remedy  being 

in  the  manor  ooart  or  in  Chancery.    Shaw  ▼. 

,  4  Co.  do  K    Contra,  Mo.  410. 

{g)  EichetU. 

A  copyhold  manor  is  not  capable  of  an  ei- 

cheat  of  a  freehold.    Re*  ▼.  SUtverton^  Yelv. 

191.     See  also  ante,  diT.  I.  pL  4. 
[  •WS  ]  *(h)  Oeeupaney. 

There  can  be  nooccapantof  a  co- 
pyhold eatate,  without  special  coatom.  SmoT" 
tU  ▼.  Penkmliow,  Holt,  164 
(i)  Common, 

1.  Copyholders  may  claim  common  or  even 
■eparate  pasture  in  the  lord's  wastes  by  cus- 
tom.   Poll.  13, 14, 15. 

2.  But  they  cannot  prescribe  against  the 
lord  to  have  eolam  ef  nparaUm  paaiuranL 
Vauj^b.  254, 255. 

3.  Common  is  not  incident  to  the  copyhold 
estate,  but  gained  by  cutflom.  Maooam  r. 
HmwUt,  Yehr.  190. 

4  A  custom   for  one  copvholder  to  have 
eomiDon  or  estoYcra,  dtc  in  his  lord's  soil,  is 
good ;  and  he   may  claim  it  as  a  custom, 
"that,  within  the  manor,  there  has  been  a 
cnslom  from  time  immemorial,  that  all  cus- 
tomary tenants  of  certain  messuages  should 
have  common  in  such  a  place,  &c.:"  ibr 
where  a  copyholder  claims  common  in  the 
■ul  of  another,  he  must  lay  a  prescription  in 
the  lord :  but  where  he  daims  common  in  the 
•oil  of  the  lord,  he  cannot  prescribe  in  the  name 
of  the  lord ;  and  as  he  cannot  prescribe  in  his 
own  name,  the  law  allows  him  to  allege  it  by 
vay  of  custom,    ^rsloii  v.  Craekrooae,  4  Co. 
31b. 

S.  Copyholders  have  estovers  of  common 
right,  without  special  custom.    Athmond  v. 
Aiii^,  12  Mod.  380.    Holt,  163. 
(j)  TFosfe,  mtnet,  <ree«. 

1*  Lord  cannot  open  mines  in  a  copyhold 
inheritance.    1  Keb.557.  pL  76. 

2L  Neither  can  he  without  a  custom  cut 
down  timber  on  a  co(^hold.  Athmead  v. 
^"ger,  1  Com.  72.    12  Mod.  378. 

3.  A  copyholder  for  life  cannot  cut  timber 
trees,    ilium.  11  Mod.  68.    Cro.Jac30. 

4.  If  a  lord  of  a  manor  cut  down  trees  where 
a  eopvholder  may  take  them  ibr  repairs,  tree- 
(*>■  lies.  AMkmead  v.  Ranger,  1  Com.  71. 
Hoh,  102. 

5.  Also  for  cutting  down  trees  not  being 
timber.    Anon.  1  Leon.  272. 

6.  Where  a  copyholder  by  custom  cuts 
^own  trees  for  reparations,  he  shall  have  the 
top  lop  and  bark  towards  defraying  the 
^ge  thereof.    Sanford  v.  Stevem,  3  Bolst 

7.  Copyholders  cannot  pull  down  inclosures 
^  the  common,  unless  they  are  thereby  to- 
t^y  exchided  from  the  enjoyment  thereof  in 
it  ndl  and  ample  a  manner  aa  they  ought  to 


have  it;  and  even  then,  they  cannot  poll  them 
down  either  riotously,  or  any  further  than  is 
necessary  to  obtain  access  to  the  common; 
but  they  may  have  an  action  on  the  case 
against  the  lord  for  any  injurv  they  receive 
from  his  abridging  them  o^  the  use  of  the 
comnum.  Rex  v.  H'yetii,  7  Mod.  28&  Sad- 
grave  V.  Atr6y,  7  Mod.  287  n. 

(k)  Leaoe. 

1.  A  copyholder,  by  the  common  law,  with- 
out  special  custom,  cannot  make  a  lease  for  a 
vear;  if  he  do,  it  is  a  forfeiture.  HolAeios  v. 
Whetton,  Cro.  Car.  233,  234. 

2  Copyholder  by  custom  may  lease  for 
ninety-nine  years.    3  Keb.  668.  pi.  31. 

3.  If  copyholder  for  life  have  a  license  to 
lease  for  twenty -one  years,  if  he  so  long  live, 
and  lease  for  twenty 4x10  years  absolutely,  it 
is  £ood.    Orl.  Bridg.  "ZOS, 

4  A  copyholder  for  life  (having  license  to 
lease  for  three  lives  if  he  live  so  long)  leases 
absdutely,  the  lease  is  good;  otherwise  of  a 
copyholder  in  fee.  Haddon  v.  Arrowmnitk, 
Cro.  Eliz.  462. 

5.  Copyholder  makes  a  lease  for  years  of 
land  whereof  feme  by  custom  has  widow*s  es- 
tate ;  she  shall  not  avoid  the  lease  unless  there 
be  a  special  custom  for  it  Fardey'o  case, 
Cro.  Jac  36. 

6.  The  lessee  of  a  copyholder  for  one  year 
may  maintain  ejectment,  such  term  being 
warranted  by  the  generad  custom  of  the  rcdm. 
Melwieh  v.  iMier,  4  Co.  26  a.  See  further, 
ante,  div.  I. 

(1)  Aooef. 

1.  A  copyhold  descending  in  fee  is  not  as- 
sets in  the  hands  of  the  heir.  2  Saund.  Rep. 
8e. 

2.  Copyhold  land  demisable  for  life  which 
comes  into  the  lord's  hands  is  liable  to  his     ' 
incumbrances,  although  he  demises  it  again 
for  life  by  copy.    Mo.  94. 

3.  A  copyholder's  estate  is  not  liable  to  a 
rent-charge  granted  by  the  lord.  Sando  v. 
HempoUm,  2  Leon.  109. 

*4.  A  copyhold  for  years  goes  to  [  1399  ] 
executors.  iJedieoWe  case,  3  Leon.  9. 
(m)  £reciitton. 

1.  A  copyhold  estate  cannot  be  seized  upon 
a  recognizance.  Anon,  7  Mod.  38.  2  Ld. 
Ravm.  996.  1000. 

2.  A  copyhold  is  not  extendible  under  an 
elegiL    2  Saund.  Rep.  68  /. 

X.  Statutcs. 
(a)  What  etatutes  comprehend  eop^hoido, 

1.  Copyholds  are  within  the  32  Hen.  8.  c.  9., 
as  to  boymg  pretended  titles.  Kite  and  Quen» 
ton'e  case,  4  Co.  25  a. 

2.  The  grantee  or  surrenderee  of  a  copyhold 
reversion  may  bring  debt,  dtc  against  the  les- 
see, by  St  32  Hen.  8.  c  34  OTooer  v.  Cope, 
Holt,  159.    Comb.  186. 

3.  If  a  copyholder  m  fee  make  a  lease  for 

vears  warranted  by  the  custom,  in  which  the 

lessee  covenants  to  repair  during  the  term,  a 

surrenderee  of  the  assignee  of  the  reversion 
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may  maintain  covenant  for  non-repair  against 
the  original  leasee,  although  he  had  assigned 
the  term  before  the  reversion  was  surrendered 
to  the  plaintiff,  for  a  copjholder  is  within  the 
Stat  33  Hen.  8.  c  34  GUmer  v.  Cope,  4 
Mod.  81.  Skin.  297.  S.  C. 

4.  Vbt  in  all  cases  of  general  statutes,  copy, 
holds  are  within  them,  except  a  prejudice  ac- 
crue to  the  lord,  or  there  be  an  alteration  of 
the  custom.     G^ooer  v.  Cope,  Skin.  297. 

5.  Copyholds  are  within  the  statute  of  sew- 
ers,  to  be  taxed,  but  not  to  be  sold.  Glover  v. 
Cope,  Skin.  297. 

6.  Copyhold  is  within  the  statutes  13  Eliz. 
and  1  Jac.  1.  of  bankrupts.  Critp  v.  Prat, 
March,  36. 

7.  A  copyhold  is  within  the  statute  of  limi- 
tations.   Shaw  V.  TTumipaon,  1  Mo.  410, 411. 

(b)  What  not, 

1.  Copyholds  are  not  within  the  statute  of 
wills.    2  fio.  383.    4  Leon.  236. 

2.  Nor  the  12C4ir.  2.,  of  testamentary  guar- 
dians. Comb.  253.  3  Lev.  395.  1  Ld.  fiaym. 
132. 

3.  The  Stat,  of  8  H.  6.  of  forcible  entries  does 
not  extend  to  copyholds,  but  21  Jac  1.  does. 
Comb.  85. 

4.  Nor  the  statute  of  uses.  2  Saund.  Rep. 
11  e. 

5.  Nor  the  statute  of  tenures,  12  Car.  2. 
1  Saund.  Rep.  276  d.n.  [d.] 

6.  Nor  the  statute  de  donit.  1  Saund.  Rep. 
348.  n.  [<]. 

7.  Copyhold  estates  are  not  within  the  stat- 
ute of  monasteries  and  chantries.  3  Bulst 
152. 

8.  A  copyhold  is  not  within  the  fifth  sec- 
tion of  tiie  statute  of  frauds;  and  therefore  a 
will  by  a  copyholder  need  not  be  in  writing, 
dec.    1  Saund.  Rep.  276  d,  n.  [al. 

9.  Where  statutes  speak  generally  of  lands 
&c.  given  to  the  king  as  forfeited,  copyhold 
lands  are  not  intended.  1  Leon.  98,  99. 

XI.   RXMKDT. 

(a)  Ejectment. 

1.  The  lessee  of  a  copyholder  can  have 
ejectment    Ma  569.  539. 

2.  Ejectment  does  not  lie  for  a  copyhold 
without  declaring  the  custom,  the  lease,  and 
the  ejectment    Mo.  679. 

3.  A  person  who  has  mortgaged  a  copyhold 
estate,  is  not  a  competent  witness  in  an  eject- 
ment concerning  it    Anon.  11  Mod.  354. 

4'.  A  copyholder  is  estopped  from  disputing 
in  an  action  of  ejectment  for  a  forfeiture,  the 
title  of  the  lord  who  admitted  him.  1  Saund. 
Rep.  325  a.  n.  [c], 

(b)  Writ  of  right 
A  writ  of  right  lies  not  of  copyhold  lands. 
Brittle  V.  Dade,  1  Salk.  186. 

(c) .  Covenant  and  debt. 

1.  Surrenderee  of  a  reversion  of  a  copyhold 
may  have  an  action  of  covenant  against  the 
lessee.     Glover  v.  Cope,  4  Mod.  86. 

2.  Though  he  has  assigned  his  term.  S.  C. 
1  Show.  aSi,  285. 


3.  An  executor  cunof  bring  debt  fir  u* 
rears  of  copyhold  rents  dne  in  the  life  of  the 
testator.    AppUton  v.  Ihily,  Yelv.  135. 
XIL  Plxaduig. 

1.  Lands  do  not  appear  to  be  copyholds  br 
saying  they  were  held  according  to  custom, 
unless  it  be  said  **  at  the  will  of  the  k>nL" 
Rofero  v.  Bradly,  2  Vent  144.  Lutw.  1166. 
1171.  [472]. 

*2.  In  pleading  a  copyhold,  the  [  *37Dj 
grant  of  the    lord  motit  be  shown. 
Wade  V.  Baker,  1  Ld.  Raym.  131,  132. 

3.  A  copyholder,  in  pleading,  need  not  ehov 
admittance  where  the  title  does  not  come  ia 
question ;  as  in  avowry  for  rent  reserved  from 
his  under  tenant  Adamo  v.  Croee,  2  Tent 
182. 

4.  An  averment  of  entry  into  a  copyhold  it 
necessary,  but  not  traversable.  1  Saund.  Refn 
146.    Id',  n.  (2). 

5.  An  inquisition  of  forcible  entry  on  a  copy- 
hold estate,  alleging  that  the  party  was  scued 
of  a  customary  estate  in  fee  at  the  will  of  the 
lord,  without  saying  it  was  demited  and  de- 
misable at  the  will  of  the  lord,  is  bad.  Cow 
per*9  case,  6  Mod.  90. 

6.  In  pleading  a  lease  for  life,  it  oeed  ooi 
be  averred  to  be  warranted  by  the  custom,  bat 
must  be  challenged  on  the  other  part.  1  LeoiL 
100. 

7.  In  debt  for  rent  on  a  lease  of  copyhold 
and  freehold  lands,  if  the  defeodaDt  plead 
eviction  from  all  the  lands  in  bar,  and  the 
plaintiff  reply,  that  another  person  was  seised 
of  the  freehold,  and  traverse  the  seisio  allefed 
in  the  plea,  a  general  verdict  for  the  plaintif 
is  good.    Randal  v.  Breeae,  2  Show.  ^* 

8.  Where  the  admission  of  a  copybold^f  j* 
recited  in  a  court*roll,  and  the  court^roU » 
found  as  a  special  verdict,  that  admissioa  is 
not  part  of  the  finding  of  the  jury,  t'^f  ^' 
Barker,  Orl.  Bridg.  33. 

CORONER. 

I.  Or  THE  OPFIGB  OF  COaOHBt  GlimAlXTr 

p.  370. 
II.  Duty  of  thc  ooaoMEa,  p»  370. 

III.  Op  ms  UABiuTT,  p.  371. 

IV.  Of  the  coroner*s  iNamamBii,  p.  371. 

V.  Of  the  execution  of  waiT»Br'«wo«»'» 

p.  372. 


I.  Of  the  office  of  coronee  <*'"'^^^_ 

1.  Being  elected  by  thc  county,  his  office  d«f 
not  determ  ine  by  the  king*s  death.  Tamb»  ^ 
Ethnnffton,  1  Lev.  120.  .  ^^ 

2.  If  a  coroner  be  made  sherift  it  drtj- 
mines  his  office  of  coroner.  Gybton  v.  SttfUf 
Cro.  Jac  84.  i^uw 

3.  The  office  of  conmer  cannot  be  M»  OJ 
deputy.    1  Saund.  Rep.  363.  n.  [b]- 

4.  The  six  coroners  of  the  county  ^^ 
of  Lancaster  make  bat  one  officer;  »»«7^ 
fore,  if  a  writ  be  directed  to  them  all,  tud  ow 
of  them  neglect  to  execute  it,  snd  w^/J 
make  a  false  return,  an  action  will  lie  >P"" 
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tiiem  allybot  notifit  hadbeenapenonaltort 
Naylor  ▼.  Skarple$9,  2  Mod.  24. 

^  5.  The  kin|[r  may  remove  a  coroner  by  writ 
directed  to  hi  en  for  a  cause  which  cannot  be 
trayened.  Specot  ▼.  Bp,  of  Exeter^  5  Co.  57  a. 

IL   £>I7TT   OF  THE  CORONER. 

1.  Upon  an  untimely  death,  it  is  proper  for 
the  oorooer  immediately  to  have  notice  there- 
of^ and  to  take  a  view  whilst  the  body  is  in  the 
■ame  situation  as  when  the  person  died.  Rex 
r.SdUeuard^  Andr.235. 

2.  He  may  cause  the^body  to  be  dug  up 
•ooo  after  barial,  but  not  a  long  time  after. 
Rcff.  V.  CUrk,  1  Salk.  377. 

3.  He  cannot  take  up  the  body  after  it  is 
buried  for  a  year.    Rex  v.  Bonny^  Cartli.  72. 

4.  Coroner  ought  to  view  the  whole  body ; 
and  therefore  the  filing  of  an  inquisition  taken 
9uper  vitum  eorporis  five  years  afler  the  death, 
when  only  the  head  was  to  be  found,  was 
staid ;  seven  months  has  been  held  to  be  too 
late.    Rex  ▼.  Bond,  1  Stra.  22. 

5.  Coroners,  acting  as  ministers  of  justice, 
must  all  join;  as  judges,  they  may  divide. 
Lambe  y.  Wiseman,  Hob.  70. 

^  Where  a  man  of  war  is  infra  corpus  com,, 
the  land  coroner  may  go  aboard.  Rex  v.  Sol' 
g^rd,  2  Slra.  1097. 

7.  The  coroners  may  provide  against  waste, 
by  taking  the  posse  eomitattiS.  Earl  of  Cum- 
berland V.  Countess  Dowager,  Hob.  85. 

8.  Coroners  super  visum  corporis  can  in- 
quire  of  accessories  afler  the  fact  Aium, 
Ma  29. 

*ni.  Of  Hia  LiAnuTY. 
[  "STI  J  1.  If  there  be  two  coroners,  and  one 

of  them  (who  is  insolvent)  suffer  an 
ocape,  yet  the  other  shall  not  be  charged. 
^wm,  6  Mod.  38.  See  Taylor  ▼.  Clerk,  3  Lev. 

2.  A  coroner  is  not  to  be  punished  for  an 
^bsord  presentment  of  a  jury,  for  ho  cannot 
rrfuse  their  presentment.  Smith's  case,  Comb. 

3-  A  coroner  may  be  punished  for  mal-prac- 
tices.    Rexv.  Wakefield,  I  SiTti.  69, 

^  Information  lies  against  a  coroner  for 
^*king  off  a  juryman  afler  he  was  sworn.  Rex 
Y.  Stukeley,  12  Mod.  493. 

IV.  Of  the  coroner's  iNQUiarrioN. 

1*  Inquisitions  of  felony  ought  to  be  as  cer- 
tun  as  indictments.    Reg.  v.  Clerk,  Holt,  167. 

2.  Nothing  shall  be  taken  by  intendment  in 
^m.    1  Saund.  Rep.  356. 

3.  A  coroner's  inquest  oTfelo  de  se  is  not 
food  without  the  word  **  murder.'*  Rex  v. 
(^rk,  7  Mod.  16. 

4.  In  an  inquisition  of  murder,  the  word 
**  murdraviV*  is  necessary.  1  Saund.  Rep.  356. 

,  5.  The  court  reftised  to  quash  an  inquisi- 
^  before  a  coroner,  whereby  it  was  found, 
^t  only  the  near  forewheel  of  a  wagon  did 
BQove  to  the  death  of  a  man.  Rex  ▼.  Chew,  co- 
nfer of  Middlesex,  Say.  250.  Rex  ▼.  Rofe,  2 
fitmard.  82. 
&  A  ooroner'i  inquest  wasquaahad,  because 
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the  wound  not  set  fbrth,  nor  that  the  party 
died  of  it.  Reg,  v.  Clerk,  1  Salk.  377. 6  Mod.  1 6. 

7.  Inquisition  taken  before  a  coroner  re- 
turned to  be  "  nof  eerie  eredimus  esse  eausam 
mortis"  is  ill,  for  it  should  be  positive.  Anon, 
12  Mod.  112. 

8.  The  inquisition  mnsihomper  visum  cor* 
poris.   Rex  v.  Shepherd,  11  Mod.  271. 

9.  The  inquisition  is  not  returned  to  K.  R 
since  the  statute  W.  3.    1  Saund.  271  a, 

10.  On  proof  of  corrupt  practice  in  a  coro- 
ner in  taking  on  inquisition  super  visum  cor- 
poris, the  court  will  quash  the  writ,  and  grant 
a  melius  inquirendum.  Rex  v.  Stanltuce,  1 
Mod.  S2. 

11.  An  inquest  finding  that  J.  S.  emergit  ss 
was  quashed,  and  a  commission  to  the  justices 
of  assize  or  of  the  peace  to  make  a  better  in- 
quiry ;  and  when  a  coroner'?  inquest  is  tra- 
versable or  not,  see  Rex  v.  Parker,  2  Lev.  141. 
152. 

12.  An  inquisition  super  visum  was  quashed 
for  mal-practice  in  the  coroner.  Reg,  v.  Clerk^ 
Holt,  167. 

13.  If  a  coroner's  inquest  be  quashed,  ha 
must  make  a  new  one  super  visum  eorporis. 
Rex  V.  Bunney,  1  Salk.  190. 

14.  But  if  a  melius  inquirendum  be  on  a 
male  se  gessit  of  the  coroner,  the  inquiry  must 
be  before  the  sheriff  or  commissioners  upon 
affidavit,  for  none  but  the  coroner  can  inquire 
super  visum  corporis,    1  Salk.  190. 

15.  The  court  will  set  aside  an  inquisition 
on  motion  properly  supported  by  affidavits. 
Rex  V.  Rofe,  2  Barnard.  82. 

16.  There  cannot  be  a  melius  inquirendum 
when  the  inquisition  is  virtute  officii.  Rex  t. 
Atkinson,  12  Mod.  496. 

17.  A  rule  was  made  for  the  coroner  to  take 
up  the  body  on  the  inquisition  being  quashed. 
Anon,  1  Stra.  533. 

18.  A  coroner's  inquisition  can  be  amended 
in  every  point  except  the  finding  of  the  jury. 
Rex  V.  Shepherd,  11  Mod.  271.  1  Saund.  Rep^ 
250  d,  356. 

19.  The  coroner  must  have  leave  of  the 
court  to  take  a  new  inquisition  super  visum 
corporis.    Rex  v.  Saunders,  1  Stra.  167. 

20.  No  motion  for  a  melius  intpiirendum 
will  be  heard  afler  an  inquisition  by  the  coro- 
ner that  one  vrnsfelo  de  se,  but  the  proper  way 
is  to  remove  the  mquisition  into  K.  B.  by  cer- 
a'orart,  and  traverse  it  Ripley's  case, T.Jones, 
198. 

21.  The  return  of  the  inquisition  not  being 
filed  was  quashed,  and  it  may  be  set  aside  for 
mal-practice.  If  there  be  a  new  inquest,  it 
must  be  of  those  who  had  view  of  this  body. 
12  Mod.  493. 

22.  A  certiorari  to  remove  an  inqubitioD, 
stating  it  to  have  been  lately  taken,  is  good. 
Rex  y.  Shepherd,  11  Mod.  271. 

23.  The  coroner's  inquest  is  traversable. 
Reie  v.  Clerk,  7  Mod.  16. 

24  If  he  take  an  inquisition  super  visum 
corporis,  it  la  not  traversable ;  bat  if  upon  a 
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meZtttff  inquirendum,  it  may.    Rex  v.  Bonny, 
Garth.  73. 

35.  The  rale  seems  to  he,  that  a 
[  *372  ]  traverse*  cannot  be  taken  where 
the  inquisition  finds  that  the  parly 
was  Qot/eZo  de  ee ;  but  that  if  it  does,  it  is  tra- 
▼ersable  by  the  representatives.  Anon,  1  Vent 
339.  3  Sid.  101.  5  Com.  Dig.  304.  T.Jo. 
19a    7  Mod.  16.    1  Saund.  363  11. 

36.  The  coroner  is  not  obliged  to  return  the 
depositions.  Case  of  Coroner  of  Weetmineter, 
3Stra.l073. 

37.  But  if  the  coroner,  on  taking  an  inqui- 
sition euper  vinim,  has  been  guilty  of  any  cor- 
rupt practice,  he  may,  it  seems,  on  the  court 
ordering  him  to  attend,  be  directed  to  bring 
the  examinations  with  him  into  court  Bex  v. 
Stanlake,  1  Mod.  83. 

3a  By  the  7th  6. 4  c  64.  s.  4.,  he  is  directed 
on  every  inquisition  of  murder  or  manslaugh- 
ter  taken  before  him,  to  put  in  writing  the 
evidence  given  to  the  jury,  or  as  much  as  is 
material;  to  bind  the  witnesses  by  recogni- 
sance to  appear  on  the  trial,  and  to  certify  and 
subscribe  the  evidence  and  recognizances  and 
the  inquisition,  and  deliver  them  to  the  proper 
officer  of  the  court  where  the  trial  is  to  be  be- 
fore, or  at  the  opening  of  the  court  See  also 
id.  s.  5,  6. 

'  y.  Or   THE  KZXCOnON  OF  WRITS  BT  CORONERS. 

1.  Where  there  is  but  one  sheriff,  and  he  is 
challenged  for  favour,  &,c.  the  ventre,  &c. 
must  go  to  the  coroners.  Anon.  I  Salk.  153. 
Loader  v,Samu)eU,  Cro.  Jac.  551.  Hob.  85. 

3.  But  if  there  are  two  sheriffs,  and  but  one 
only  challenged,  it  must  issue  to  the  other 
sheriff.    Rex  v.  Warrington,  1  Salk.  153. 

3.  So,  if  two  coroners  are,  and  one  is  chal- 
lenged, the  other  must  act    1  Salk.  153. 

4.  If  a  dietringas  issue  against  the  sheriff, 
it  should  be  directed  to  the  coroner.  2  Saund. 
Rep,  47  r. 

5.  A  return  of  a  venire  by  three  coroners, 
where  there  are  four,  is  error  at  common  law, 
but  helped  by  the  statute.  LambeY,  Wiseman, 
Hob.  70. 

6.  If  coroners  return  a  writ,  they  ought  to 
name  themselves  coroners,  but  it  is  not  cause 
of  error.  Scroge  v.  Sir  J,  Spencer,  Cra  El. 
703.    Mo.  54a  eemb,  eont. 
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I.  DiFFlRSNT  KINDS  OF,  |K  373. 

IL  Relative  to  the  creation  of  ; — 

(a)  By  whom  made,  p.  373. 

(b)  By  what  meant,  p.  373. 

(c)  Am  to  the  persons  composing  it,  p. 

373. 
HI.  Relative  to  the  surrender  of  their 

CHARTER,  p.  373. 

IV.  Acceptance  of  a  new  charter,  p.  373. 
V.  FoRFErruRE,  destruction,  and  disso- 
lution OF  A  corporation,  p.  373. 

VI.  RZLATITE  TO  THE  NAME  OF  A  CORPORA- 
TION, p.  374. 


VIL  CrnnainiiCB  of  a  CHanox  or  maii^  p. 

374. 
VIII.  Power  of  a  corporation,  p.  375. 

DL  RXLATTVE  TO  THE    POWDt    OF  PART  Of 
THE  BODY  TO  BIND  THE  RSST,  p.  375. 

X.  Of  the  CAPAcrrr  to  taks  lands  it 

GRANT  OR  DESCENT,  p.  375. 

XI.  Respecting  grants  maob  bt  tukm,  p. 

375. 
XII.  Incapacitirs  of,  p.  376. 

XIII.  When  and  how  tbst  mat  dblbgats 

THEIR  POWER,  p.  376* 

XIV.  Wren  the  oorporation  8xax<  0  hbcd- 

SART,  p.  376. 
XV.  Tret  must  adhere  to  tbk  cbakiir,  p. 

37& 
XVI.  Of  the  different  m»»»»^«  of  tb 


corporation  ;— 
(a)  Generally,  p.  376. 
(h)  Relating  to  the  mayor  and  kis  dee- 

lion,  p.  376. 
(c)  Of  the  inferior  members  andthar 
deeiion,  p.  377. 
XVII.  Rbspbctino  the  removal  of  a  oouo* 

RATOR,  p.  378. 

XVIII.  Restoration  to  offici,  p.  379. 

*XIX.  Liasiutt   of   a    corpora.  [^373] 
tion;— 

(a)  As  to  a  eerporate  body,p,Zt9. 

(b)  IndimduaUy,  p.  379. 

XX.  LlABIUTT  OF  THE  PROPERTT  OV  A  OaR* 
PORATION,  p.  379. 

XXI.  Prescriptions  bt  them,  pb  379. 
XXII.  Returns  to  wrpts,  p.  379. 
XXIII.  Proceeding^  at  law; — 

(a)  By  a  corporation,  p.  380. 

(b)  Against  them,  p.  380. 

(c)  Plea  of  misnomer,  p.  380. 

(d)  Pleading  an  estate  derned  frsm 
them,  p.  381. 

(e)  Justifying  under,  p.  361. 

(f )  Quo  warranto,  p.  381. 


I.  Different  kinds. 
There  are  two  sorts  of  corporations;  one,  for 
public  government,  the  other,  (or  private  cbs* 
rity.    Bentley  v.  Bp.  of  Ely,  Fort.  299. 
II.  Relative  to  their  creation. 

(a)  By  whom  made. 

1.  Held,  that  the  king  may  incorporate 
merchants,  and  give  them  the  exclusive  right 
tu  trade  in  certain  districts  beyond  the  seat. 
East  India  Company  v.  Sands,  2  Show.  367. 
Skin.  132, 165, 197,  m    7  St  Tr.  493. 

2.  The  city  of  London  may  make  a  gnild, 
but  not  a  corporation.    Comb.  373, 411. 

(b)  By  what  means. 

A  corporation  must  either  be  by  charter  or 
prescription,  and  cannot  be  by  custom.  Rig' 
V.  Corporation  of  Durham,  10  Mod.  147.  1 
And.  Rep. 

(c)  As  to  the  persons  composing  it 

1.  Although  all  aliens  are  capable  of  t 
king^s  grant  far  the  advancement  of  trade,  still 
they  are  not  a  oorporation  for  other  pnrposei. 
Rex  V.  Hanger,  1  Ro.  148. 
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2.  Ghqichwrnrdeng  an  a  corporatinD.  Comb. 
417.    March,    67.     See  ante,   tit  Chuecb- 

WiULDKIl,  p.  290. 

III.  Rklatxtz  to  the  bubeendke  or  tbxui 

CBAKTra. 

1.  The  sarrender  of  a  charter  of  incorpora- 
tioQ  is  void  withoat  ezuolment    1  Salk.  191. 

2.  A  new  charter  graQted  in  consideration 
of  the  surrender  of  an  old  one,  which  surren- 
der was  not  enrolled,  ia  void.  BuUy  ▼.  Palm' 
<r,  12  Mod.  247.     Holt,  170. 

3.  And  if  there  be  any  persona  in  the  new, 
erne,  which  were  not  in  the  old,  any  laws  made 
by  them  are  void.    12  Mod.  247. 

IV.  AoCfEPTANCK  or  A  NEW  CHARTER. 

1*  A  corporation  accepting  a  new  charter, 
may  use  it  as  a  grant  or  coimrmation.  Rex 
if  kee.  T.  Larwoodj  1  Ld.  Raym.  32. 

2.  If  a  corporation  has  franchises  or  privi- 


le^  by  ^ant  or  prescription,  and  afterwards 

tbey  are  incorporated  by  another  name,  the 

new  body  shall  enjoy  all  the  privileges,  Slc, 

which  the  old  corporation  had  either  by  grant 

or  prescription.    LuttrePt  case,  4  Co.  86. 

3.  Where  time  out  of  mind  a  cy>rporation 

bad  power  to  remove  an  alderman  for  reason- 

*Ua  eanse,  though  they  take  a  new  charter 

wberein  there  is  no  such  power  given  to  the 

^rpoTation,  yet  the  same  power  still  remains; 

for  the  new  charter  does  not  merge  or  extin- 

C^iish  any  of  the  ancient  privileges,  but  the 

corporation  may  use  them  as  before.    Had- 

^oett  esse,  T.  Raym.  439. 

4  Where  members  under  a  good  old  char- 

^  join  with  members  under  a  new  bad  one, 

^ir  acts  are  void.    Butler  v.  Palmer,  1  Salk. 
191. 

^  A  corporation  shall  be  intended  to  act 
lOMier  the  old  charter,  unless  the  contrary  ap- 
P^*    Rex  V.  Mayor  of  Bridgwater,  11  Mod. 

&  They  are  subject  to  bonds,  annuities,  6ui. 
u  before.    1  Saund.  Rep.  344. 

V.  FoarKmmE,  destruction,  and  dissolution 
or  a  corporation. 

!•  A  corporation  is  created  upon  a  trust; 
ud  if  that  be  broken,'  it  is  forfeited.  Smith's 
caK,4Mod.58. 

2«  A  corporation  cannot  subsist  without  a 
head ;  so  that  if  a  mayor  be  not  *cho. 
[  *374  ]  sen  within  the  time  prescribed  by  the 
charter,  and  there  is  no  provision  in 
^  charier  for  the  old  mayor's  continuance  in 
his  offioe  till  a  new  one  be  chosen,  the  corpo- 
^^oa  is  dissolved.  Reg.  v.  Corporation  of 
Sanbury,  10  Mod.  346. 

3>  It  IB  not  in  their  power  in  such  a  case  to 
f^Te  itself  by  chooaing  a  new  head.    Id. 


4  By  a  surrender  of  liberties  and  privileges, 
^  corporation  is  not  dissolved.  Rex  v.  Biayor 
«f  londoR,  12  Mod.  19.    1  Show.  280. 

5.  But  if  a  corporation  be  made  to  a  parti- 
cular pijrpose,  and  they  divest  themselves  of 
•U  right,  so  that  the  end  of  the  institution  fails, 


the  corporation  is  dissolved.    Rex  v.  London^ 
12  Mod.  19.    1  Show.  280. 

61  A  judgment  in  quo  vHirranto  to  seize  the 
liberties  of  a  city,  does  not  dissolve  the  corpo- 
ration. 2  Show.  279.  notit.  Sir  J.  SmiUt'o 
case,  4  Mod.  53. 

7.  A  corporation  aggregate  may  be  forfeit- 
ed by  a  breach  of  the  trust  upon  which  it  was 
granted;  and  the  corporation  of  London  is,  in 
this  respect,  like  every  other  corporation;  and 
therefore,  if  the  mayor  and  common  council 
extort  (under  pretence  of  a  bye-law)  money 
from  all  the  king's  subjects  who  shall  resort 
to  the  city  markets,  or  make  and  publish  a 
scandalous  and  libellous  petition,  it  is  a  for- 
feiture of  their  franchises;  for  the  acts  of  the 
mayor  and  common  council  are  the  acts  of  the 
corporation,  for  which  an  information  in  quo 
toarranto  may  be  maintained,  and  on  judgment 
for  the  king,  the  fi-anchise  may  be  seized  into 
the  king's  hands.  Rex  v.  Corporation  of  Lon- 
don, 2  Show.  264, 

8.  But  by  2  W.  &  M.,  s.  1.  c.  8.,  the  judg- 
ment  given  in  the  above  case  is  declared  ille- 
gal   2  Show.  279.  notio, 

9.  A  monastery  u  dissolved  if  all  the  monks 
die.    Mariot  v.  Maecai,  1  And.  210. 

10.\  If  a  corporation  be  dissolved,  the  donor 
shall  have  his  land  again.  Dean  and  Canoaa 
of  Windwr  v.  Webb,  Godb.  211. 

11.  If  lands  are  given  to  corporate  bodies, 
and  corporation  leases,  or  is  dissolved^  the  land 
will  not  escheat,  but  will  revert  to  the  donor. 
Attorney.Oen^al  v.  Lord  Gower,  9  Mod.  226. 
VI.  Relative  to  the  name  or  a  corporation. 

1.  The  name  of  a  corporation  may  be  ac- 
quired by  reputation.  Dutch  W.  L  C.  v.  Mooea, 
lStra.614. 

2.  The  name  of  a  corporation  may  be  either 
expressed  in  the  grant,  dr  implied;  as  if  a  grant 
be  to  the  inhabitants  of  D,  with  power  to  choose 
a  mayor,  this  is  a  good  corporation  by  the 
name  of  the  mayor  and  commonalty.  Anon, 
1  Salk.  191. 

3.  A  corporation  by  prescription  may  haTa 
several  names;  if  by  charter,  it  can  have  but 
one  name,  at  the  same  time,  and  for  the  same 
purpose.  Knight  v.  WeUo,  1  Ld.  Raym.  80. 
Anon,  3  Salk.  102.     Vide  1  Saund.  340.  n.  (2). 

4.  In  all  deeds  and  suits  by  them,  their 
names  ou^ht  in  substance  to  agree  with  the 
names  of  incorporation.  1  And.  23. 190.  202 
to  219. 248.  W.  Jo.  16a  Vide  54  G.  3.  c 
173.    6  Taunt  467. 

5.  The  name  of  a  corporation  in  grants  or 
conveyances,  need  not  Iw  exact  in  words  and 
syllables;  it  is  sufficient,  if  it  be  right  in  sense 
and  effect  Case  of  the  Mayor  ana  Burgene» 
of  Lynne,  10  Ca  122  b.  Alcoek  v.  Ayray,  11 
Go.  18  b.  Marriau  and  PaoeaWe  case,  1  Leon. 
159  to  163. 217.  2  Leon.  97.  165.  3  Leon. 
220.    Gilb.Rep.250. 

6.  The  king  incorporated  a  borough  by  the 
name  of  the  mayor  and  burgesses  of  his 
borough  of  Lynne  Regis,  commonly  caBed 
King's  Lynne;  one  becune  bound  to  the  cor- 


874 


CORPORATION. 


pontion  in  a  bond,  bj  the  name  of  the  mayor 
and  burgeaset  of  Ljnne  Regis:  held,  the  bond 
is  good,  and  the  variance  immaterial.  Mayor 
and  BurguteB  of  Lynne^$  case,  10  Co.  122  b. 

7.  Held,  that  a  lease  of  lands  to  the  men  of 
Che<iterfield,  by  name  of  aldermen  of  C,  was 
good,  bat  that  they  could  not  by  that  name 
make  a  grant  of  those  lands.  Aldermen  of 
Chetterjield't  case,  Cro.  Eliz.  35. 

6.  Their  name  must  be  strictly  pursued  in 
writs  and  actions  Univeroity  of  Cambridge 
V.  Croft,  Gilb.  Rep.  250. 

VII.  CoNSBaUENCX  OP  A  CUANGX  OF  HAMK. 

1.  A  corporation  aggregate  continues, 
though  its  name  be  changed.    Jenk.  Cent 

99. 
[  •STS  ]     •S.  A  change  of  name  does  not 

merge  or  extinguish  its  privileges, 
whether  it  bo  by  grant  or  prescription.  MSIot 
V.  Spateman,  1  Saund.  Rep.  343.  343.  n.  (1). 
344. 

VIII.  Power  of  a  corporation. 

1.  A  corporation  may  make  a  fraternity, 
and  also  bye^laws  to  bind  strangers,  for  pub- 
lie  convenience.  Cuddon  v.  Easturiek,  1  Salk. 
192.  ^ 

9.  A  corporation  cannot,  by  any  ordinance 
made  by  them,  prohibit  any  one  from  oxer- 
cising  his  trade,  till  he  has  presented  himself 
before  them,  or  till  they  allow  him  to  be  a 
workman.  Tailor  $  of  Jpawich  case,  11  Co. 
53  a. 

IX.  RSULTIVK  TO  THE  POWRR  OF  PART  OP  TBI 
BOOY  TO  BINO  TBX  RR8T. 

1.  In  a  body  aggregate  of  many,  the  mas- 
ter alone  cannot,  by  his  acceptance  of  rent, 
divest  any  right  or  interest  which  is  in  him 
and  the  fellows,  especially  if  such  acceptance 
be  without  deed.  Magdalen  College  case,  11 
Co.  66  b. 

2.  The  head  of  a  corporation,  and  also  mem. 
bars  of  the  quorum,  roust  be  present  at  assem- 
blies.  Qttff n  v.  Bailiffe  of  Jpetoick,  2  Ld. 
Raym.  1236.    1  Stra.  53.    1  Str.  385.  S.  P. 

3.  Qd  a  summons  of  the  members,  if  one  is 
omitted,  it  is  not  a  corporate  assembly;  and 
the  omission  avoids  the  acts  of  that  meeting. 
Rex  V.  Mayor,  Sec.  of  Shrewsbury,  C.  T. 
Hardw.  147.  2  Str.  1051. 

4.  The  acts  of  a  corporation  shall  not  be 
Tacated  for  want  of  summons  to  such  persons 
as  are  <ie  faeio  disfranchised,  though  still 
members  de  jure.  Reg.  r.  Borough  of  Al- 
brough,  10  Mod.  76,  77. 

5.  If  a  patent  is  procured  by  any  persons 
of  a  corporation,  and  the  greater  part  do  not 
assent  to  it,  it  does  not  bmd  the  corporation. 
Btfg'o  case,  1  Ro.  226. 

£  Where  particular  powers  are  lodged  in  a 
■elect  number,  they  must  be  summoned  ac> 
cordingly,  and  cannot  act  upon  a  general 
summons  of  the  whole  body;  but  though  their 
presence  is  necessary,  their  consent  is  not 
Rex  V.  Carliele,  1  Strau  385.  Cstton  v.  Daviee^ 
1  Stra.  53.  2  Ld.  Raym.  1236. 


7.  Two  are  bailifi  of  a  corporation;  if 
makes  a  lease  of  the  corporation  lands  to  tbc 
other,  it  is  void.  Salter  v.  Grotoeiwr,  8  Mod 
303. 

8.  Hie  corporation  aeal  pat  to  a  deed  by  a 
person  who  is  not  mayor,  does  not  make  it 
the  deed  of  the  corporation.  Amou.  12  Mod 
423. 

X.  QFTHlIRCAPACrrTT0TAXXI.A]mBBT6aAJn 
OR  DKSCENT. 

1.  A  corporation  may  be  seised  of  a  kas 
estate  than  a  fee  aimple.  1  Saund.  Rep.  197. 
n.  (1). 

2.  Where  corporations  have  a  doaUe  capa- 
city, they  may  take  by  descent  or  purchase  in 
either,and  the  one  capacity  ia  not  opnibunded 
by  the  other.    Plow.  234 

3.  A  body  corporate  seised  in  fee,  is  seiied 
to  them  and  the  successors.    2  Saund.  Bepi 

3ia 

4.  Churchwardens  in  London  are  a  corpo- 
ration, and  may  purchase  lands  to  the  benefit 
of  the  ehurch;  but  churchwardens  in  the 
country,  though  a  corporation,  are  capable 
only  to  pi^rchase  goods  for  the  benefit  of  the 
church.    March,  67.  pi.  104. 

5.  A  corporation  cannot  takewithont  deed; 
and  if  they  grant  over,  the  grantee  may  entitle 
himself  without  showing  the  deed.  Predjf- 
man  v.  Wodry,  Cro.  Jac.  1 10. 

XI.   RksPECTIKO  GRANTS  MAnB  IT  TBUL 

1.  Corporations  can  by  their  grants  biod 
their  successors.  Smith  v.  Barrett  and  Clif' 
ford,  1  Sid.  162. 

2.  A  corporation  aggregate  cannot  grant  ts 
the  head  of  the  corporation.  Rex  v.  Bogertf 
2  Ld.  Rapm.  77a 

3.  A  corporation  aggregate  (aa  abbot  ind 
convent)  cannot  make  a  lease  without  deed 
Plowd.  150. 

4.  Prior  and  convent  cannot  make  a  demise, 
but  it  is  called  the  demise  of  the  prior  oolj. 
WroUeley  v.  Adama,  Plow.  199. 

5.  Though  a  statute  dedarea  their  grant 
void,  yet  held  only  voidable,  for  it  ia  not  void 
as  against  the  parties  themselves;  as  in  esse  of 
grant  by  bishop  against  1  £liz., 
which  can  only  *be  avoided  by  hia  [  *376  ] 
successor.  Magdalen  College  case, 
1  Ro.  169. 

XII.  iNCAPAcrrm. 

1.  A  corporation  aggregate  cannot  preaent 
its  head  to  a  church.    Jenk.  Cent  200. 

2.  The  master  and  brethren  of  an  hospital 
may  preaent  a  brother  to  a  benefice,  bat  eta* 
not  present  the  raaater.  City  of  Lamdim  ▼• 
Wood,  12  Mod.  672. 

3.  A  corporation  cannot  be  seised  to  a  we. 
Jenk.  195.  Plowd.  103. 538.  fiaUaiuf  v.  Ami» 
2  Leon.  122. 

4.  But  they  may  charge  their  poasessioDi 
with  an  use.  Hmland  and  £oina*8  esse,  3 
Leon.  176. 

5.  A  corporation  cannot  aue  aa  a  eommon 
infivmer.  Weaver**  Camp,  q.  L  v.  Forreet,  9 
Stra.  1241. 
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AMD  HDW    TBIT  MAT    mLBSATI 
THKIX  POWXR. 

1.  A  oarporation  cannot  delegate  a  power  to 
■eixe  for  a  forfeiture,  or  enter  for  condition 
broken,  except  by  deed  ander  the  common 
eeaL    Htrne  y.  /cy,  1  Mod.  la 

2.  Corporations  must  acknowledge  deeds, 
and  kry  fines,  Slc*  by  warrant  of  attornej. 
Holland  r.  Fraitklin^  1  Leon.  184. 

3.  Corporation  aggregate  may  appoint  a 
bailiff  to  distrain,  £&,  or  cook,  or  butler, 
without  deed.  Can  v.  Mattkews,  I  Salk.  191. 
467. 

4.  Corporation  may  acknowledge  a  deed  in 
their  chapter«house  before  a  judge,  without  a 
letter  of  attorney.  Garrard  v.  Dean  and 
CkajpUr  of  Roehetter,  Mo.  676. 

5.  Corporation  having  return  of  writs,  can 
make  a  bailiff  to  execute  them  without  writ> 

Vbetosor'a  case.  Ma  5.32. 

V.  WkKN  THM  OOEPORATION  seal  18  NECZS- 

8ARY. 

A  eorporation  may  do  acts  upon  record 
without  their  common  seal,  but  not  in  pais. 
Mayor  of  Thetford^o  case,  Holt,  171.  1  Salk. 
192.  3  Salk.  103.  &  C. 

XV.  TrKT  must  ADHCaS  TO  THE  ciuaTsa. 

1.  The  direction  of  a  charter  of  incorpora- 
tion cannot  be  controlled  by  any  length  of 
usage.    tUx  v.  Orootenor^  7  Mod.  19a 

2.  If  a  corporation  has  a  charter  to  hold  a 
court  upon  the  Monday  in  any  week,  they 
mtyi  for  reasonable  cause,  (as  when  it  falls 
on  a  fotstday,)  adjourn  for  a  week,  without 
prejodice  to  their  privileges.  Anon,  2  Ra 
87. 

XVI.  Qr  THE  DIFTEKEirr  MEMBERS  OW  THE  COE- 

roSATION. 

(a)  GentraUy, 

1*  The  members  of  a  corporation  are  the 
pvties  interested  in  all  the  revenues  and  pri. 
^eges  of  the  corporation.  MeUer  v.  Spateman^ 
1  Satind.  344. 

2.  Annual  officers  continue  until  successors 
UB  chosen.  1  Stra.  625.  See  anU^  div.  V. 
pL2. 

(b)  Rdatwe  to  the  mayor  and  hi$  election, 

1.  The  mayor  of  a  corporation  is  no  officer 
at  the  common  law,  and  he  has  no  more 
power  than  an  alderman  in  the  corporation 
where  he  is  mayor.  Rex  ▼.  Sir  R,  Atkintt  3 
Mod.  9. 

2.  The  mayor  is  named  in  the' grant  as 
psrt  of  the  name  of  the  corporation,  and  is  not 
of  the  quorum  without  naming  him  to  bo  so, 
ud  coaid  not  act  ti  nomine^  but  by  the  express 
power  given  in  the  charter.    Id.  ibid. 

3.  The  presiding  officer  at  the  election  of  a 
i^yor,  pursuant  to  11  G.  1.  c.  4.,  may  also  be 
nominated  at  the  same  time  as  a  candidate 
for  the  office ;  for  though  he  cannot  swear  him- 
fs^io,  the  crown  may  appoint  a  person  to  do 
It    Rex  Y,  Vance,  7  kod,Ul, 

4.  Mandamus  may  be  granted  to  go  to  an 
^^on,  though  there  is  a  mayor  de  facto, 
^9nagh  ef  &a$iny  ▼.  Tintagel,  2  Stra.  1003. 


5.  If  a  charter  appoint  the  eltotioii  of  a 
mayor,  to  be  the  next  dav  after  a  month 
from  the  prescription-day,  it  means  a  lunar 
month  aAer  such  day.  Rex  v.  Morgan^  7  Mod. 
312. 

6.  Where  the  mayor  is  to  be  sworn  before 
the  last  mayor,  there  must  be  his  assent  to  the 
swearing,  as  well  as  his  presence.  Rex  y. 
EUia,  2  Stra.  994. 

7.  The  election  of  a  mayor  may  be  re- 
strained by  a  bye-law  to  a  select  number, 
though  appointed  by  the  charter  to 

be  'out  of  the  whole  body.    Bar6er  [  *377  ] 
V.  Boalton,  1  Stra.  314. 

8.  A  juror,  who  has  neglected  to  take  the 
sacrament,  pursuant  to  13  Car.  2.  c.  1.,  may  be 
elected  mayor ;  for  the  5  Geo.  1.  c  6.  prevents 
him  from  being  proceeded  against  for  this 
omission.    Afar<tn  v.  Jenkino,  7  Mod.  365. 

9.  A  free  burgess  who  acts  at  an  election  on 
the  statute-day  u  the  place  of  the  mayor,  does 
not  thereby  lose  his  right  to  nominate  a  can- 
didate for  the  mayoruty.  Rex  ▼.  Nance,  7 
Mod.  342. . 

10.  One  made  capital  burgess  under  the 
new  charter,  was  made  mayor  under  the  old 
one ;  he  shall  be  deemed  a  legal  mayor,  being 
in  possession  of  the  office,  till  the  contrary  ap- 
pear, and  should  be  first  removed  from  being 
capital  burgess.  Ptper  v.  Dennie,  12  Mod. 
253. 

11.  If  a  mayor  be  chosen  on  the  day  pre- 
scribed by  11  Greo.  1.  c.  4,  it  is  sufficient  to 
swear  him  in  before  the  presiding  officer,  as 
the  statute  requires,  although  by  the  constitu- 
tion of  the  borough  a  new  mayor  is  to  be  pre- 
sented at  the  next  court  leet,  and  sworn  in  be- 
fore the  town-clerk.  Rex  t.  Nance,  7  Mod. 
337. 

12.  Although  infancy  in  the  mayor,  bailiff^ 
or  other  head  of  a  corporation,  shall  not  avoid 
the  deeds  or  grants  of  a  corporation,  because 
he  acts  in  his  corporate,  and  not  in  his  natural 
capacity,  yet  this  does  not  affi;ct  the  question 
with  respect  to  members  of  the  corporation. 
Rex  V.  White,  Ca.  T.  Hardw.  8. 

(c)  Of  the  inferior  membero  and  their  election. 

1.  The  office  of  burgess  or  alderman  in  a 
public  office  that  concerns  the  administration 
of  Justice.    Reg,  v.  Pomfret,  10  Mod.  108. 

2.  A  corporation  having  accepted  of  a  char- 
ter, empowering  the  body  thereafter  to  elect 
persons  in  the  room  of  such  members  as  should 
die  or  be  disfranchijted,  cannot  elect  any  per- 
sons except  there  be  vacancies  by  such  events. 
Pfige  V.  Rex  (in  error),  2  Ridgw.  445. 

3.  Where  an  ancient  charter  vests  the  elec- 
tion of  sheriffis,  Alc.  in  the  citizens  and  com- 
monalty, and  a  latter  charter  of  confirmation 
appoints  that  the  mayor,  sberiffii  and  aldennen 
shall  elect,  ^c,  such  election  is  good ;  for  the 
king  may  commit  the  execution  of  their  power 
to  part  of  the  corporation,  (f .  e.  where  it  is  by 
the  consent  and  acceptance  of  the  whole,)  as 
they  themselves  may  do  without  him.  Rex  t. 
IdmDQod,  Comb.  316. 
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4.  Eleetioiu,  &c  to  be  made  origiinUy  bj 
the  body  at  lar^,  may  by  osage  and  bye-laws 
be  restrained  to  a  select  number.  Butler  ▼. 
Palmer,  1  Salk.  190. 

5.  Also  the  election  may  be  in  one  body, 
and  approbation  in  another.    2  Salk.  436. 

6.  An  election  of  a  member  by  the  other 
members  of  a  corporation  not  corporately  as- 
■embled  must  be  assented  to  by  every  one. 
Musgrai>e  v.  JVemnson,  2  Ld.  Raym.  1359. 

7.  Full  notice  should  be  given  of  corpora* 
tion  elections,  particularly  when  held  upon 
bye-days,  and  any  tbinf  like  surprise  vitiates 
the  election.    Page  v.  jRex,  2  Ridgw.  445. 

8.  Where  the  election  is  to  be  by  twenty 
burgesses,  and  one  is  unqualified,  the  election 
b  void.    Rex  v.  Mayor  of  Bedford,  8  Mod.  36. 

9.  If  there  be  a  new  election,  he  who  is 
qualified  b  duly  elected,  and  not  he  who  has 
most  votes  next  to  him  who  is  unqualified ;  but 
if  one  unqualified  is  elected  a  common-coun- 
cilman, &.C.  with  others  that  are  qualified,  it  is 
void  as  to  him  only.    Id.  ibid. 

10.  If  by  charter  they  are  obliged  to  elect 
at  a  particular  day,  nothing  will  excuse  the 
not  doing  it ;  but  this  is  provided  for  by  11  G. 
1.  c  4.  Jiex  V.  Borough  of  Abingdon,  12  Mod. 
308.  Rex  V.  Mayor  and  Burgestet  of  Tre- 
gony,8Mod,l29, 

11.  And  if  there  be  no  power  to  hold  over, 
the  poll  cannot  even  be  adjourned.  Rex  v. 
Pole,  7  Mod.  194. 

12.  Where,  by  the  charter  of  incorporation, 
the  mayor,  recorder  (or  in  his  absence  the  de- 
puty recorder)  and  capital  burgesses,  vel  major 
pare  eorundem,  are  impowercd  to  choose  capi- 
tal  burgesses,  such  election  may  be  made  with- 
out the  presence  of  the  recorder  (or  his  de- 
puty) ;  for  the  major  pare  eorundem  refers  not 
only  to  the  capital  burgesses,  but  to  all  the  per- 
sons before  named;   and  therefore, 

[  *378  ]  though  the  'presence  of  the  mayor 
be  necessary  to  corporate  acts,  it  is 
not  because  he  is  particularly  named,  but  be- 
cause he  is  the  head  of  the  corporation.  Reg, 
v.SuMo«,  10  Mod.  75. 

13.  The  presiding  officer  at  an  election 
(under  the  statute  11  G.  1.  c.  4.),  must  be  the 
nearest  person  in  place  and  office  to  the  absent 
mayor.     Jiex  v.  Morgan,  7  Mod.  322. 

14.  At  common  law,  the  presence  of  the 
mayor  was  not  required  at  the  choosing  of  an 
alderman.    3  Mod.  11. 14. 

15.  He  is  not  of  the  quorum  for  electing  an 
alderman,  nor  has  he  a  casting  voice,  without 
a  particular  usage  for  it.  Anon,  7  Mod.  12. 
3  Mod.  10. 

16.  An  irregular  election  may  be  aided  by 
subsequent  acts.    Holt,  170. 

17.  A  newly  elected  member  of  a  corpora- 
tion who  sues  to  be  admitted,  must  prove  that 
he  received  the  sacrament  within  a  year  be- 
fore his  election.  T\iflon  v.  Nevineon,  2  Ld. 
Raym.  1354.  Sir  C.  Muagrave  v.  Nevineon,  1 
Stra.585. 

18.  Common  freemen  are  not  within  the  cor- 


poration and  test  acts.    Borough  ef  Cknai' 
Church  case,  2  Stra.82a 

19.  If  a  corporator  be  not  sworn  into  him 
office  within  a  reasonable  time  afler  his  elec- 
tion, it  is  a  waiver  of  the  electioo.  Bex  ▼. 
Jordan,  C.  T.  Hardw.  255. 

XVII.  RUPBCTUIO  THE  BCMOVAL  OP  ▲  OOKR^ 

SATOIU 

1.  The  cause  of  disfranchising  a  citixen, 
freeman,  or  burgess,  ought  to  be  grounded 
upon  an  act  which  is  against  the  duty  of  a 
citizen  or  burgess,  and  against  the  pubhcgood 
of  the  city  or  borough,  and  against  his  oath 
which  he  took  when  he  was  sworn  a  freanaii 
of  the  city  or  borough ;  but  words  of  contempt, 
or  contra  bonoe  moree,  although  against  the 
chief  officer  or  his  brethren,  are  not  good 
causes  of  disfranchisement ;  nor  are  endea- 
vours, &.C.  to  do  a  thing  against  the  duty  or 
trust  of  his  freedom.  Bagg*e  case,  11  Co, 
93  b. 

2.  If  a  corporator  totally  desert  the  eorpora' 
tion,  he  may  be  removed  from  his  office.  Rex 
V.  IVuebody,  11  Mod.  75.  2  Ld.  Raym.  1275. 
Comb.  197. 

3.  Deserting  an  office,  and  absenting  from 
the  council,  are  causes  of  dlsfianchisement. 
Holt,  169, 170. 

4.  Non-attendance  of  a  burgess  at  the  ses- 
sions is  not  a  good  cause  of  removal  Reg.  v. 
Poiri/re/,  lOMod.  108. 

5.  But  a  recorder's  non-attendance  at  the 
sessions  of  the  peace,  is  a  cause  of  fbrfeitnre. 
Beg.  V.  Bailife  of  Ipewich,  2  Ld.  Raym.  1237. 

6.  A  corporation  that  has  a  patent  to  make 
a  town-clerk  durante  bene  plactto  of  the  major 
and  alderman,  may  turn  him  out  at  their  will 
and  pleasure ;  but  an  alderman  cannot  be  so 
turned  out    Dighion'e  case,  T.  Raym.  188.^ 

7.  A  capital  burgess  cannot  be  disfranchir 
ed  for  preventing  the  corporation  from  receiv- 
ing a  toll  pretended  to  be  due  to  it  by  pie* 
scription.    Reg,  v.  Vicare,  11  Mod.  f  14 

8.  A  corporation  cannot  remove  a  freemsB 
unless  by  virtue  of  a  charter  or  prescriptioik 
2  Ld.  Raym.  1566. 

9.  If  a  charter  require  acts  to  be  done  by> 
majority  of  tlie  corporation,  no  persons  can  be 
removed  but  by  a  majority  of  the  whole 
number,  including  the  persons  to  be  remored 
Reg,  V.  SuUon,  10  Mod.  76. 

10.  Misdemeanor  in  the  office  of  a  cham* 
berlain  is  no  cause  to  remove  a  capital  bv* 
gess.  Rex  v.  Mayor,  Sfc,  of  York,  2  Ld.  Raym. 
1566. 

11.  A  corporator  cannot  be  deposed  fbrie- 
fusing  to  pay  his  part  towards  renewing  the 
charter.    jRex  v.  Mayor  of  Rippon,  1  Sid.  28^ 

12.  If  a  recorder  be  liable  to  removal  at  the 
pleasure  of  the  corporation,  the  choosing  an- 
other person  recorder  is  a  declaratioD  of  tbfl 
pleasure  of  the  corporation.  Rex  v.  ibyortf 
Canterbury,!!  Mod. 403. 

13.  A  removal,  without  hearing  the  party 
removed,  is  bad.    Bagg*e  eaae,  11  Co.  93  K 
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14.  But  a  mumnom  to  attend  b  not  necea- 
tMTf  prevkrasly  to  removal,  where  a  member 
of  a  corporation  is  not  resident  within  the 
town.  Ritx  T.  TVuebody,  11  Mod.  75  n.  Grime9*» 
caM,  5  Burr.  2398.    1  Kyd.  on  Corp.  443. 

15.  The  corporation  may  remove  a  capital 
citixen  far  an  offence  against  bis  dotv,  without 
oonvictioo  at  hiw.  Rex  v.  Mayor  of  CarlUU^ 
Fort30a 

16.  Bribery  is  a  good  canae  to  re- 
[  *379  ]  jourre  *one  from  ius  office  before  con- 
viction*   Rex  V.  Mayor  of  Tiverton, 
e  Mod.  186. 

17.  But  it  neems  that  a  corporation  cannot 
without  special  custom  disfranchise,  without 
proof  tut  the  o^nca  by  trial  at  law.  Rex  v. 
Ckalk,  Comb.  397. 

18l  No  froeman  of  any  corporation  can  be 
disfranchised  by  the  corporation,  unless  they 
hate  aolhoritj  to  do  it,  either  by  the  express 
words  of  the  charter,  or  by  prescription ;  if 
they  have  no  snch  autliority,  the  party 
Qu^t  to  be  convicted  by  course  of  law,  be- 
fore he  can  be  temoved.  Bagg*9  case,  11  Co. 
93  b. 

19.  Although  it  be  undecided  whether  a 
borgen  having  committed  an  offence  indicta- 
ble at  common  law,  together  with  a  breach  of 
bis  oath  and  duty,  can  be  disfranchised  pre- 
▼ioQsly  to  conviction  of  the  indictable  offence, 
vet  if  it  appear  that  an  indictment  would  not 
have  determined  the  matter,  he  may  be  dis- 
franchised for  the  acts  amounting  to  a  breach 
of  his  oath  and  duty.  Rex  v.  Shyor,  Sfc.  of 
Derby,  C  T.  Hardw.  153. 

XVIII.  Rbtokation  to  oifici. 
1.  Mandamus  lies  to  restore  the  recorder 
^  a  corporation.     WkUaere^e  case,  11  Mod. 
67. 

3.  If  a  party  is  disfranchised,  and  writ  to 
restore  the  party  or  signify  the  cause,  dLc.  is 
a>virded  in  K.  B.  if  a  sufficient  cause  of  re- 
BMvil  is  cotified,  but  which  is  false,  the  court 
cuuiot  award  a  writ  to  restore  the  party,  but 
^  P^rty  grieved  may  have  a  special  action 
OQ  the  case ;  and,  upon  obtaining  judgment,  a 
^t  of  restitution  shall  be  awarded.  Baggie 
ease,llCo.93b. 

XIX.  LlABIUTT  or  A  OOEPORATION. 

(a)  ils  a  corporotefiody, 
1*  A  corporation  as  such  is  not  indictable, 
but  the  members  of  it  are*    Anon,  12  Mod. 
559. 

^  A  corporation  cannot  be  excommunicat- 
ed, but  the  persons  who  are  members  of  it 
may.    2  Mod.  255. 

^  A  corporation  cannot  bind  themselves, 
except  by  deed  under  their  common  seaL  1 
SattQd.Rep.340a. 

4.  But  they  are  liable  without  deed  where 
a  etatote  gives  them  authority  to  draw  and 
accept  bilk  1  Saund.  Rep.  340  a.  and  cases 
there  died. 

(b)  Individually, 

If  a  bond  be  sealed  with  the  common  seal, 
tad  the  mayor,  dLc.  signs  it,  if  the  corporation 


is  dissolved,  the  individual  members  of  the 
corporation  are  not  suable.  Edmunde  v. 
^rotcn,  1  Lev.  237. 

XX.   LXABIUTY  OF  TBK  PROFERTT  OF  A  OOEFO* 

EATION. 

1.  The  goods  and  debts  of  a  corporation  are 
liable  to  the  custom  of  foreign  attachment  1 
Mod.  212. 

2.  Possessions  in  the  hands  of  an  ecclesia»> 
cal  corporation  may  be  sequestered.  2  Mod. 
257. 

XXI.  PaEscaimoNs  it  them. 
1*  A  corporation  cannot  prescribe  in  them- 
selves, without  showing  that  they  are  a  cor- 
poration by  prescription,  and  have  existed 
from  time  immemorial.  PitU  v.  Oainee,  1 
Ld.  Raym.  558.    1  Saund.  Rep.  340. 

2.  A  corporation  may  prescribe  for  com- 
mon in  gross  for  the  benefit  of  their  particular 
members,  but  not  for  common  in  gross  with- 
out number.  MeUor  v.  Spateman,  1  Saund. 
344, 345,  346.    1  Mod.  7.  S.  C.  eemb.  eont, 

3.  A  custom  of  excluding  foreigners  firom 
buying  and  selling  in  a  cit^,  dtc  can  only  ex- 
ist by  custom  in  a  corporation  by  prescription. 
1  Saund.  Rep.  3 12. 

4.  A  corporation  may  take  a  grant  or  pre- 
scribe for  the  benefit  of  its  members,  who  may 
prescribe  in  right  of  the  corporation.  2  Lev. 
253.    Hifike  v.  Clerk,  1  Saund.  344. 

XXII.  Returns  TO  warrs. 

1.  The  late  mayor  is  the  proper  officer  of  a 
borough  to  make  a  return  to  a  writ  of  manda- 
mus ;  and  'it,  in  making  such  return  (whether 
true  or  fiilse)  as  to  the  matter  of  fact,  he  allesre 
that  it  is  the  return  of  others  also,  when  in 
truth  it  is  not,  it  is  a  contempt  for  which  an 
attachment  will  be  granted.  Tamen  ^puere. 
Rex  V.  Hoekine,  C.  T.  Hardw.  183. 

2.  The  hand  of  the  mayor  is  not  neces* 
sary  to  a  return  to  a  mandamus,  for 

*at  common  law,  no  officer  was  [  *380  ] 
hound  to  sign  a  return.    Mayor  of 
Thetford'e  case,  1  Salk.  192.    Holt,  171.  S.  C. 
Yelv.  34. 

3.  The  return  of  disfranchisement  ought  to 
be  certain.     Baggie  case,  11  Co.  93  b. 

4  The  return  of  a  disfranchisement  ought 
to  say  that  the  party  was  summoned.  Ciiy  (of 
Eexter  v.  Gledee,  Holt,  170. 

5.  A  refiisal  to  obey  bye-laws  gencrallv  it 
not  sufficient  to  be  returned  as  a  cause  of  re- 
moval.   2  Ld.  Raym.  1566. 

6.  Removal  of  a  common  councilman  at 
discretion  is  a  good  return  to  a  mandamus. 
Rex  V.  Burgtun  Andover,  1  Ld.  Raym.  710. 

7.  A  custom  to  choose  members  of  a  corpo- 
ration, and  remove  them  ad  lilntum,  ought  to 
be  speciallv  averred  in  the  return  to  a  man- 
damus. Rex  V.  Mayor  of  Coventry,  1  Ld. 
Raym.  391. 

XXIII.  PROCEEDIKOS  AT  LAW. 

(a)  By  a  corporation, 
I,  AMOumoeU  lies  by  a  corporation  for  mo- 
ney fi)rieitea  by  a  bye-law  made  by  the  cut- 
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tool  of  a  corporation.     Barber  Swrgeom  tf 
London  v,  PeUon^  2  Lev.  252. 

2.  The  mayor  cannot  sue  in  his  own  court 
for  a  penalty  of  a  bye-law.  City  of  London 
V.  WbcNf,  12Mod.669.  . 

3.  A  corporation  may  sue  by  the  name  of 
incorporation  where  they  have  one  name  of 
incorporation  and  another  to  sue  by.  Dr,  Sal- 
mon's case,  cited  in  Unitersity  of  Cambridge 
V.  Crofte,  Gilb.  Rep.  249.    Salk.  434. 451.    1 
Saund.  343. 

4-  There  is  a  distinction  between  actions 
by  and  against  a  corporation ;  in  the  former 
they  may  declare  without  setting  out  their 
name  of  incorporation,  or  any  title,  but  in 
the  latter  they  must  do  so.  1  Saund.  Rep. 
340. 

5.  If  a  pretended  corporation  sue,  and  they 
are  no  corporation,  the  defendant  may  have 
the  benefit  of  it  upon  the  general  issue.  Hen- 
riqueM  V,  Dutch  West  Ind,  Comp.  S  Ld.  Raym. 
1535. 

6.  In  ejectment  by  a  corporation,  the  de- 
mise need  not  be  stated  to  have  been  by  deed ; 
and  if  so  stated,  the  deed  need  not  be  proved. 
S  Saund.  Rep.  305  6.  n.  [e]. 

7.  In  all  proceedings  which  concern  a 
corporation,  it  must  be  alleged  that  there  is 
one,  and  how  erected,  whether  by  grant  or 

Srescription.     Rex  v.  Sir  Robert  Atkins^  3 
Iod.6. 

8.  Nul  tiel  corporation  can  only  be  pleaded 
in  bar.    1  Saund.  Rep.  340  a. 

(b)  Against  them, 

1.  Attachment  does  not  lie  against  a  cor- 
poration.   T.  Raym.  152.  | 

2.  Case  lies  against  a  corporation  for  a  false 
return  by  the  name  on  a  writ.  WitheringUm^s 
case,  1  Keb.  68.  pi.  39. 

3.  An  indictment  will  lie  against  them  on  a 
prescription  for  not  repairing  a  highway  or 
bridge.    2  Saund.  Rep.  158.  e. 

4  The  old  name  of  a  corporation  was, 
"  mayor,  masters,  and  burgesses  ;**  by  a  new 
charter,  their  name  was  changed,  and  by  that 
name,  a  mayor  de  facto^  &c.  made  a  bond, 
which  was  put  in  suit  against  them  by  their 
old  name  witli  an  alias  aictus;  the  bond  was 
held  good,  but  that  they  were  not  well  sued. 
Knight  V.  Corp,  of  Wells,  1  Lutw.  50a  519. 
[188.] 

5.  An  action  lies  against  the  members  of  a 
corporation  by  their  private  names,  for  a  false 
return  to  a  mandamus  hy  their  corporate 
name.    Rng  v.  Rippon^  1  Com.  86. 

6.  A  corporation  aggregate  cannot  be  de- 
clared against  as  in  cuttodia  maresehaUi, 
Anon,  6  Mod.  183. 

7.  Corporation  cannot  be  essoigned,  or  en- 
ter into  a  recognizance.  BurghiU  v.  Arbp,  of 
For*,  1  Ld.  Raym.  79.    Ma  68. 

8.  Appearance  by  a  corporation  most  be  by 
warrant  under  seaL  Rex  v.  City  of  Chetter, 
2  Show.  366. 

9.  A  prescription  **  that  time  out  of  mind 
mich  a  corporation  did  repair  the  aide  of  a 


chnrch,  ratUme  eujus  the  mayor  and  aldennen 
sat  there,"  is  well  pleaded.  Jacob  r.  DaUs^  S 
Mod.  331. 

(c)  Plea  of  mienomer, 

1.  Misnomer  of  a  corporation  most  be  tsket. 
advantage  of  (if  at  ail)  in  abatemenL  1  Saund. 
Rep.  340  a, 

S.  Mere  matter  of  addition  does  not  amooot 
to  a  misnomer.  1  Saund.  Rep.  340  a.  Id.  b. 
[b].    See  ante,  div.  VI.  p.  374. 

3.  A  plea,  alleging  that  the  name  of  the 
corporation    is    changed,    without 
^showing  how,  is  ill.  Adney  v.  Fer-  [  *38l  ] 
non,  3  I^v.  243. 

4.  If  misnomer  of  a  corporation  (plaintifi) 
be  pleaded,  if  they  have  power  to  sue  by  that 
name,  it  is  for  them  to  show  it,  and  not  the 
defendant  University  of  Cambridge  v.  Crv/ki, 
Gilb.  Rep.  253. 

(d)  Pleading  an  estate  derived  from  them, 

1.  In  pleadmg  a  particular  estate  derired 
from  a  corporation,  it  must  be  shown  of  what 
estate  the  corporation  was  aeised  at  the  time 
of  the  grant;  and  quo  jure,  if  the  corporation 
bo  sole ;  though  it  is  otherwise,  in  the  case  of 
a  corporation  aggregate.  Davenawt  v.  Bp.  of 
Sarum,  2  Lev.  68.  Cat  14. 121. 2Lotw.  1233. 
1  Leon.  153.    1  Saund.  Rep.  187.  n. 

2.  In  writs  in  actions  real,  it  should  be  **  vt 
jus  et  hereditatem  ipnuseustodiseteoUegii,iLe, 
AU  Souls  Coll,  Oxford  v.  Tamworth,  1  And. 
272.    1  Leon.  15a  S.C. 

(e)  Justifying  under. 
To  justify  a  trespass  by  authority  of  a  cor- 
poration, the  defendant  must  sliow  an  authori- 
ty by  deed  under  the  common  seaL    Home  v. 
Ivy,  1  Mod.  18. 

(f)  Quo  warranto, 

1.  Plea  setting  out  a  bad  title  to  an  office  is 
a  confession  of  an  usurpation.  Rex  v.  Phil- 
lips, 1  Stra.  394. 

2.  Judgment  of  seizure  quousque  shall  be 
given  on  non-appearance  of  a  corporation  to 
an  information  in  nature  of  mio  toarranto.  Bex 
V.  City  of  ChesUr,  2  Show.  366. 

3.  If  a  corporation  neglect  to  plead  after 
judgment  of  seizure  quousque^  final  judgment 
shafi  be  given.  Id.  ibid. 

COSTS. 

I.  RXSPBCTINQ  COSTS  GKNZKALLT,  p.  389. 

II.  In  what  actions  costs  arm  allowd^ 
AND  to  what  amount  ; — 

(a)  Case,  p.  S82. 

(b)  Debi,p,  3S2, 

(c)  Doufer,  p.  382. 
(d;  Ejectment,  p.  382. 

(e)  JVoctanter,  ^  SB2, 

(f )  Quare  impedit,  p.  382. 

(g)  Real  aetions,  p.  382. 
(h)  Replevin,  p.  383. 
(i)  Scire  facias,  p.  383. 

p.  383. 


Cj)  Upon  statutes, 
(k)  IrespasSf — 

1.  When  full  costa  are 
able,  pu  383. 


recowr- 
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a.  When  not,  n.  384. 
(I)  TVtwer,  p.  385. 
Cm)  fVoMie,  p.  385. 

IIL  TMxnouLjkM  uiBTAiicn  nf  which  ooBn 

AlK  OtL  AKS  ROT  FATABLX  ; 

(a)  0«  aivMiBcffiMnlf,  p.  385. 

(b)  Where  the  dedaratian  u  defect- 

ive^ p.  386. 

(c)  Where  the  ieeue  ie  immaterial, 

p.  386. 

fd)  Hemcirrer,  p.  386. 
e)  Discontinuanee,^386. 
Cn  ITonmiit,  p.  386. 
Ck)  On  reference  of  the  eauee,  p.  386. 
(B)  Hemiwal  of  the  cause,  ^3S6. 
0)  i^cpi^er,  p.  386. 
(j)    l?Aife*  Me  eour/  of  refueete  act, 

p.  386. 
(k)  Where  money  ie  paid  inta  court, 

p.  386. 

(1)  Ar  not  executing  inquiry,  p.  387. 

(m)  JPor  nof  ^oin/  on  /o  triti,  p,  387. 

(n)  On  oerdict  fir  defendant  on  eome 

of  the  iuuee,  and  on  other 

ioinie.  p.  387. 

(o)  When  one  of  eeoeral  drfendante 

gete  a  o»diet,  p.  367. 
(p)  Sf^dal  verdict,  p.  387. 
(q)  Where  proceedinge  ere  set  aaide, 

p387. 
its  New  trial,  p.  388. 
(i)  On  m>ealt  to  the  BoueeofLordi, 
p.  388. 

ly.  fjvxcr  or  cosn  bkino  oivBif  whin 

TBET  OUGHT  NOT  TO  IB,  pi  388. 
V.  fiSLATXVS  TO  THB  OnC&IYTlON  OF  rOU 
■ONS  UABLB  TO  FAT  THXM  J — 

(a)  King,  p.  388. 

(b)  Infant,  p.  388. 

(c)  Froehein  amy,  p.  388. 

(d)  Huehand  and  wife^  p.  388. 

1  *381  ]       •(e)  Exeeuiore    and    adminU- 

tratores—^ 

1.  When  U&ble  to  pay  them,  p. 
38a  r-^  r 

S.  When  not,  p.  389. 
(f )  Informer,  p.  390. 
(ff)  Pevjwr,  p.  390. 

y*  RXLATIVK  TO  THB  FAETT  XNTITLBD  TO 


XI.  Of  OBTAumiQ  ncummr  ros  ooen,  p. 
393. 

XII.  Of  eTATING   FEOCSKDimi  TlLLCOen 

AKX  FAin,  p.  393. 


(a)  Where  ^tereatfeeteraldefendantei 

p.  391. 

(b)  A  eaee  of  death,  p.  991. 

VIL  What  ooen  abs  allowed  on  taxa- 
tion^-* 

(a)  Of  a  opeeialjury,  p.  391. 

(b)  Cfwitneeeee,  p.  391. 
(e)  Other  eoeto,  p.  391. 

VIIL  Of  ncKBAnD  ooen,  p.  391. 
IX.  DouBLB  oa  trxbue  ooen,  p.  393. 
X.  RxMEDT  Foa  com ; — 

(a)  By  attachment,  2'^9^ 

(b)  By  action,  p.  399. 

(c)  Byoetting  them  q(f,  pw  393. 

Vol.  I.  36 


L  RssFBCTiNa  ooen  oineeallt. 

1.  No  costs  were  given  at  common  Uw  in 
any  case  whaterer.  KenddU  y.  John,  Fort 
116. 

2.  The  jory  are  not  bound  as  to  costs  by 
the  statute  of  22  &  23  Car.  2.  Ihboeon  r. 
Broton,  Ca.  Prac.  C.  P.  149. 

3.  Two  judgments  cannot  be  given  for 
costs  at  common  law :  though  it  is  otherwise 
in  equity.    Middleton  y.  Croft,  Andr.  60. 

4.  Costs  may  be  given  in  the  spiritual 
court    CUrk  r.  Lee,  10  Mod.  262. 

II.  In  what  actions  oosn  aee  allowed  :  and 

TO  WHAT  AMOUNT. 

(a)  Cste. 

1.  The  Stat  22  &  23  Car.  2.  c  9.  s.  149., 
which  gives  no  more  costs  than  damages, 
where  the  damages  are  under  40s.,  unless  the 
judge  certifies  that  a  title  was  principally  in 
question,  does  not  extend  to  an  action  for  dis- 
turbance of  common.  Styleman  v.  Patrick,  2 
Mod.  141. 

2.  Case  is  not  within  the  statute  of  W.  3., 
that  gives  costs  to  an  acquitted  defendant 
Z>tMeii  V.  Cool:e,2  Stra.  1005. 

(b)  Debt. 

In  an  action  for  a  penalty  of  40s.  on  a  bye- 
law,  being  for  a  sum  certain,  costs  are  allowed 
to  the  plamtiff  where  the  action  is  brought  by 
the  party  grieved ;  otherwbe  where  brought 
by  a  common  informer.  CutUrt*  Company  r, 
Buekin,  12  Mod.  46,  47. 

(c)  Dower, 

In  dower,  costs  are  given  by  the  statute  of 
Gloucester.  2  Saund.  Rep.  44  e, 

(d)  Efectment, 

In  ejectment,  one  defendant  confessed  lease, 
Slc  and  a  verdict  was  against  him  for  a  third 
part;  another  defendant  did  not  confess  it: 
coste  were  allowed  as  against  him  on  motion. 
Cfoodrighi  v.  Dregartha,  I  Barnes,  94. 118. 

(e)  Noetanter. 

In  proceedingB  upon  a  writ  of  noetanter,  the 
court  cannot  give  costs.    Resr,  Maltitanto 
ef  Olastonby.  C.  T.  Hardw,  355.  2  Stra.  1069. 
(f)  QuareimpedH. 

1.  In  general,  no  coste  are  allowed  in  quare 
impedit  Lomaxr,  Bp.ofLondon,2Bmeo, 
118.    Fort.  117.    Jmk.  Cent  324 

2.  Quare  impedit  durinff  a  vacancy  is  at 
common  law ;  when  the  church  is  fuD,  it  is 
upon  the  statute :  in  the  first  case,  there  shall 
be  coste;  in  the  last,  not  Holt  v.  Holland, 
8km.  25. 

(g)  Realaetiono, 

1.  In  real  actions,  none  are  alliowed  at  com- 
mon law.    2  Saund.  Rep.  45.  m.    Fort  116. 

2.  In  a  writ  of  entry  m  the  post  upon  a  dis- 
seisin made  to  the  demandant  himself^  he  shall 
recover  ooste  and  damages ;  eeeue,  if  the  dia- 
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■eisin  were  made  to  hit  eaoeetor.    3  Dy.  370. 
pi  61. 

3.  By  the  statute  of  Gloucester  (6  Edw.  1. 
c.  1.  8.  2.)  it  is  provided,  that  the  demand- 
ant may  recover  aguinst  the  ten- 

[  *383  ]  ant*  the  costs  of  the  writ  purchased, 
together  with  the  damages,  and  that 
this  shall  hold  place  in  all  cases  where  a  man 
recovers  damages.  Thorp  v.  FotoZs,  2  Mod. 
58. 

4.  This  has  heen  held  to  extend  to  the  whole 
costs  of  the  demandant's  suit  Thorp  v. 
FowU,  2  Mod.  sa 

5.  In  fbrmedon  in  remainder,  where  judg- 
ment is  given  for  the  tenant  on  demurrer,  he 
•hall  have  no  costs.  Miller  v.  Selgrave^  Ca. 
Prac.  C.  P.  25. 

(h)  Replevin, 
3.  A  defendant  in  replevin  shall  not  have 
costs  on  the  plaintiff  *s  confeasinsf  a  plea  of 
miMel  en  auter  Uetu    Smith  v.   naiker,  2  Ld. 
Kaym.  786. 

2.  Costs  are  allowed  to  an  avowant  for  an 
amercement  in  a  leet  by  the  stat  21  Hen.  8. 
Loder  v.  Sanniel,  Mo.  893. 

(i)  Scire  faeiat: 

1.  No  costs  were  fi>rmerly  given  in  scire 
fiicias.  Alfright  v.  Blackmoire^  Lat  101.  Fort 
117. 

2.  Where  a  scire  fiicias  is  abated  by  a  plea« 
there  shall  be  no  costs.  Pocklingtoa  v.  Peekt 
1  Stra.  638. 

3.  Otherwise,  where  a  party  moves  to  quash 
his  writ  before  plea.  S.  C.  Stra.  638. 

4.  No  costs  on  a  scire  facias  before  the  de- 
fendant has  pleaded.  Finer  v.  Whitehaidf  Ca. 
Prac.  a  P.  74. 

(j)  In  actiona  upon  ttatuteM. 

1.  Where  a  penalty  is  given  by  a  statute 
(even  subsequent  to  the  statute  of  ulouoester) 
to  the  party  grieved,  he  is  entitled  to  costs  if 
he  succeed.  Mayor,  Sec.  of  Plymouth  v.  Wer- 
ring,  Willes,  440.  Bellaets  v.  Burbriche,  Ld. 
Raym.  17^  Lutw.  214.  S.  C.  Shore  v.  Madia- 
ten^  1  Salk.  206.  Corp,  of  Plymouth  v.  CoU 
Unge,  Carth.  230.  Dix  v.  Somerjield,  Ca. 
Prac  C.  P.  37. 

2.  And  if,  in  such  case,  he  be  nonsuit,  or  a 
verdict  pass  against  him,  he  is  liable  to  pay 
eosto  to  the  defendant    Willes,  440. 

3.  Where  a  statute  gives  a  penalty  to  the 
part^  grieved,  to  be  recovered  by  action,  &.c. 
this  is  a  duty  vested  before  the  action  brought, 
and  costs  shall  be  ^iven  for  the  delay ;  but  in 
case  of  an  information  or  action  popular,  then 
the  party  is  not  entitled  to  the  money  before 
the  information  ;  and  therefore  he  cannot  de- 
mand it  Company  of  Cutler$^.  Ruolin.  Skin. 
363.367.  Holt,  172. 

4.  Where  damages  are  made  certain  by 
any  statute,  costs  shall  be  recovered  as  well 
as  damages ;  but  where  they  are  uncertain, 
coste  shall  not  be  had.  3  Salk«  114.  Cutlers' 
Comp,v.  Hureley,  Comb.  HSU.  North  y.  Win. 
gaU,  Cro.  Car.  560. 

5.  Thus  in  debt  by  the  party  grieved  for 


not  appearing  as  a  wiinesa,  the  plaintiff  ahiH 
have  costs.    Shore  ▼.  Meddioon^  Comb.  449. 

6.  Formerly  costs  were  not  given  in  anac 
tion  popular.    Eaion  v.  Barker^  1  Vent  133. 

7.  No  costs  to  be  allowed  where  treblt  da* 
mages  are  given  by  any  statute ;  as  in  debt, 
for  not  setting  out  tithes.  Daggt  v.  Perietst, 
Cro.  Jac.  70. 

8.  But  the  plaintiflr  shall  have  costs  upon  5 
Eliz.  for  hunting  in  his  park,  notwithstaod. 
ing  the  statute  gives  treble  damages.  Onm't 
case,  4  Leon.  36. 

9.  Upon  a  verdict  agrainst  an  inferior  tndes- 
roan  for  killing  grame,  he  must  pay  oosti. 
Wickam  v.  TVa&er,  1  Barnes,  100. 

10.  The  stet  18  Eli*,  c  5.  s.  3.,  which |if« 
coste  to  the  defendant  in  a  |x>pular  actioo  if 
the  plaintiff  be  nonsuit,  extends  to  sabfiequest 
as  well  as  prior  statutes.  WiUiome  q.  L  r. 
Drewe,  Willes,  392.  Mayor^  Sfc.  o/Plyamti 
V.  Wernng,  WUles,  441. 

(k)  Treopaa: 
1.  When  fUll  coste  are  recoverable. 

1.  In  trespass  per  quod  sereituns  astuif, 
the  plaintiff  shall  have  full  costs,  though  the 
damages  are  under  409.  BaUet  Y.lowtoa,  7 
Mod.  238. 

2.  In  trespass  for  putting  disessed  cattle 
into  a  close,  full  costs,  though  under  40«.  da. 
mages.    Andereon  v.  Buekton^  1  Stra.  19^ 

3.  Full  coste  for  procuring  the  plamliff  to 
be  carried  before  a  justice.  Carter  v.  FuK  1 
Stra.  645. 

4.  Where  an  action  is  brought  for  warda, 
and  also  for  carrying  before  ajustice of  peaoci 
Slc.  full  coste  shall  be  given,  though  the  da^. 
mages  are  under  40».  Barry  v.  Perry,  2  Ld. 
Raym.  1589. 

•5.  Full  coste  shall  be  given  in  [•3M] 
trespass  removed  by  habeae  corpue, 
though  the  damages  are  under  40$.    ^^^ 
of  Canterbury  v.  Fuller,  1  Ld.  Raym.  395. 

6.  In  trespass  for  taking,  driving,  wo 
wounding  his  sheep,  the  plaintiff  shaU  haw 
full  coste.     Ven  v.  PhiUi^,  1  Salk.  20a 

7.  In  trespass  for  chasing  cattle.  A<«»^' 
Whietler,  1  Stra.  534.  551. 

a  Where  the  tiUe  coroes  in  question, orMJ 
thing  is  carried  away,  full  costs  shall  be  ai- 
lowed.    Lately  v.  Fry,  1  Com.  20. 

9.  On  an  asportation  or  injury  ^p?*^ 
personal  chattel,  phuntiff  must  have  hia  asw, 
though  damages  under  40#.  CMstmesf' 
Chase,  1  Barnes,  91.  Arnold  v.  ThoiMon,l*- 
Prac.  C.  P.  99.  BossUerY.  BoUing,C^y^ 
C.  P.24.  .    .   .^ 

10.  Where  in  trespass  «  et  armtt  for  i" • 
ing  plainUff's  horse,  he  recover  damages  unfl« 
40«.  he  is  entitled  to  full  costs.   JforperV"fV 

fer,  C.  T.  Hardw.  375.  ^     .  ,  qi 

11.  If  any  trespass,  not  within  the  atawi 
Car.  2.  c.  9.  (as  a  spoliation  of  perfnal  cflw- 
tels,)  bo  steted  in  the  declaration  of  an  acown 
of  assault  and  battery  as  a  «^^^Zhd 
independent  injury,  and  for  which  a  tlu^ 
satisfaction  might  be  obtained  in  »  •cpM»»» 
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■ctioD,  Ifae  pbintiff,  on  a  general  Terdict  in 
his  &Toor,  shall  have  full  coats,  though  the 
damages  an  onder  40s.  MUboume  v.  Mead, 
7  Mo£469. 

12.  As  in  trespass  (or  an  assault  and  for 
teannf  plaintiff's  clothes.  Ca.  Prac  C.  P. 
lOa  Cmrrutherg  t.  Lamb,  1  Barnes,  93. 

IX  San  aaaauU  admits  a  battery,  and 
amounts  to  a  certificate  to  entitle  the  plaintiff 
to  fall  costs.    W.  Kely.94. 

14»  In  trespass,  where  the  defendant  con. 
sents  to  a  view,  the  plaintiff  shall  recover  fuU 
costs.  Kemptier  v.  Deacon,  1  Ld.  Raym. 
76. 

15.  In  trespass,  where  there  is  an  injury 
done  to  a  personal  chattel,  and  no  freehold 
comes  in  question,  the  judge  need  not  certify, 
and  the  plaintiff  shall  have  full  costs  though 
damages  found  be  under  40«.  Parke  v.  Davit, 
Ca.  Prac  C.  P.  49. 

16.  Costa  may  be  allowed  for  a  malicious 
trespass,  though  the  jury  rive  less  than  40c. 
damages.     Dove  v.  iSlmitA,  Holt,  194. 

17.  If  it  appear  on  the  trial,  that  the  injury 
(however  small)  was  committed  after  notice, 
and  the  jury  give  less  than  40«.  damages,  the 
jodge  is  bound  under  the  statute  8  &  9  W.  3. 
c  U.  s.  ^  to  certify  that  the  trespass  was  wil- 
inl  and  malicious,  in  order  to  entitle  the 
plaintiff  to  his  full  costs.  ReywAds  v.  JStf- 
mrda,  11  Mod.  198.  n 

18.  The  statute  8  &  9  W.  ac.  11.  only  ex- 
cludes accidental  trespasses  from  full  costs. 
Dffoe  Y.Smdk,  6  Mod.  153. 

19.  In  trespass  for  breaking  a  close  and 
impounding  cattle,  and  damages  given  under 
40*.,  the  pkintiff  shall  have  his  costs.  Barnes 
r.Edgard,3  Mod.  39. 

90.  In  trespass  fi>r  breaking  his  close  and 
soil,  no  more  costs  than  damages;  but  for 
fha^ang  the  soil,  full  costs.  Reynolds  v. 
Otftoume,  5  Mod.  74. 

21.  In  trespass  for  destroying  stands  in  a 
&ir,  though  annexed  to  the  freehold,  the  plain- 
tiffs,  shall  have  full  costs  though  the  damages 
are  under  40«.  SmUh  v.  Batterton,  3  Show. 
25a 

23.  For  the  statute  of  33  Al  33  Car.  3.  c.  9. 
extends  only  to  actions  where  the  freehold  can 
apparently  oome  in  question.  S.  C.  Raym.  487, 

48a 

23.  Otherwise,  if  the  judge  certifies.  Smiih 
T.  Batterton,  3  Show.  358. 

24  FuU  costs  where  the  trespass  is  done 
onder  a  daim  of  title.  Blackly  v.  Fry,  1  Salk. 
193. 

25  .Where  the  defendant  justifies  for  a  way, 
ind  the  plaintiff  replies  extra  viam,  he  shall 
have  full  costs,  though  the  damages  be  under 
40t.  Higgins  r.  Jennings,  3  Ld.  Raym.  1444. 
2  Stra.  736.  S.  C.  Beak  v.  Moore,  3  Stra.  1168. 
Contra,  ilsser  v.  Finch,  3  Lev.  334. 

26.  The  plaintiff  shall  have  full  costs  in 
trespass  for  entering  a  house  and  consuming 
provisions,  though  damagea  are  under  40*. 
Smitk  V.  CUrke,  %  Stra.  Ii3a 


3.  When  not 

1.  A  certificate  may  be  upon  the  43  Eliz. 
c  6.  if  an  interest  in  land  be  no'  directly  in 
question.  Howard  v.  Cheshire,  Say.  251. 
Walker  v.  Robinson,  3  Stra.  1333. 

3.  An  issue  on  a  plea  of  license,  in  an  ac- 
tion of  trespass  found  for  plaintiff,  with  Id. 
damages,    warrants   a  certificate 
*oftheiudge  under  tlie  43d  of  Eliz.  [  *385  ] 
Howard  v.  Cheshyre,  1  Ken^.  34!^. 

3.  In  trespass  for  breaking  and  entering 
the  plaintiff's  close  and  cutting  down  his  corn, 
there  shall  be  no  more  costs  than  damages, 
unless  the  judge  certify  under  32  ^  23  Car. 
2,  c.  9.  that  the  freehold  or  title  was  in  ques- 
tion.    BlanchUy  v.  Fry,  5  Mod.  315. 

4.  In  trespass,  where  the  freehold  might 
have  come  in  question,  a  judge's  certificate  is 
necessary  to  entitle  the  plaintiff  to  full  costs. 
Dixie  V.  Somerfield,  Ca.  Prac.  C.  P.  86. 

5.  If  in  trespass  where  a  justification  is 
pleaded,  there  be  a  certificate  upon  the  43  Eliz. 
c  6.,  the  plaintiff  is  not  entitled  under  the  4  Ann. 
c  16.  to  the  costs  of  any  plea  pleaded  with 
leave  of  the  court;  thoagh  the  issue  joined  be 
found  for  htm,  and  the  judge  has  not  certified 
that  the  defendant  had  a  probable  cause.  Hoiw^ 
ard  V.  Cheshyre,  Say.  261. 

6.  Several  trespasses,  inter  alia  for  turning 
up  the  soil  with  ploughs,  and  damages  found 
under  40s.,  no  costs  de  incremento.  Smith' 
fend  V.  Long,  Ca.  Prac  C.  P.  3. 

7.  In  trespass,  the  special  matter  laid  being 
found  for  the  defendant,  and  the  rest  for  the 
plaintiff,  he  shall  have  no  more  costa  than 
damages.  Tondinson  r.  White,  Ca.  Prac  C. 
P.  117. 

8.  Several  trespasses  being  alleged,  the  de- 
fondant  pleaded  not  guilty  to  some,  and  justi- 
fied others ;  and  the  jary  found  for  the  plain- 
tiff on  one  issue,  and  for  the  defendant  on  the 
other ;  no  more  costs  than  damages.  Anon. 
2  Vent  180.  195. 

9.  In  trespass  which  concerns  a  freehold, 
and  an  assault  and  battery  joined,  the  plaintiff 
shall  have  no  more  costs  than  damages.  Beck 
V.  NichoUs,  Ca.  Prac  C.  P.  24. 

10.  In  trespass,  inter  alia,  for  breaking  a 
a  lock  upon  a  gate,  there  shall  be  no  more 
costs  than  damages,  unless  the  Judge  certifies. 
Btaler  V.  Cozens,  11  Mod.  198. 

11.  So^  on  bresiking  a  door  which  was  fixed 
to  the  house,  and  fid.  damages.  IhmUnson  v. 
White,  1  Barnes,  93. 

13.  Full  costo  not  to  be  given  for  tearing 
down  hedges,  without  an  osportaviL  Anon. 
1  Stra.  633.    Rex  v.  Slatford,  Comb.  430. 

13.  Nor  for  keeping  the  plaintiff  out  of  pos- 
session.   Btank  v.  Mither^  1  Stra.  645. 

14.  When  damages  are  under  40s.  in  tres- 
pass for  wounding  and  disturbing  in  posses- 
sion, full  costs  are  not  to  be  given.  Boiturs  r. 
Woolrieh,  1  Ld.  Raym.  56a 

15.  A  charsre  of  beating  the  plaintififs  horse 
will  not  entitle  him  to  more  costa  than  dama- 
ges.   Beck  V.  Nichols^  1  Stra.  624. 
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16.  AMAult  and  bstterj  agaiiift  two,  who 
plead  Mveral  matten;  verdict  idr  one  defend- 
ant in  one  plea,  Imt  costs  denied ;  the  4  &.  5 
Ann.  not  extending  to  the  case.  Bamwclough 
T.  Webster  2  Barnes,  126. 

17.  The  pUintiffis  not  entitled  to  fhU  costs 
for  an  injtirj  done  to  a  personal  chattel,  if  the 
injury  were  ocwiseqaentiai.  Hampmrn  ▼.  Ad- 
thead,  Saj.  ^2. 

18.  WheA  there  is  a  Tsrdictior  the  defend- 
ant ttpon  a  justification,  a  Yerdict  agfainst  him 
upon  the  not  guilty  shall  not  entitle  to  full 
costs.    Btck  T.  JVteiMs,  1  Stra.  577. 

19.  On  not  guilty  to  anew  assignment,  and 
damages  under  40t.,  no  more  costs  than  dam- 
ages.   ibftoCson  T.  Brmone,  1  Barnes,  98. 

(1)  TVooer. 
In  trorer  against  three,  if  two  are  acquitted, 
no  costs  are  allowed  them.    Pool  y.  Avultoii, 
2  Barnes,  lia 

(m)  Waste, 
No  costs  are  recoverable  in  an  action  of 
waste.    Greene  r.  Cole,  2  Saund.  257. 

III.  PAaTIOULAR    niSTANCES    DT    WmCB  OO0TB 
Ami  Oa  JJtS  NOT  PAYABLE  'i — 

(a)  On  amendmenls. 

1.  Costs  are  not  payable  when  both  parties 
amend.  Pendavie  y.  CoUtff«,  1  Keb.  175. 
pi.  134. 

2.  On  amendment  afler  a  writ  of  error 
brought,  coots  must  be  paid.    3  Mod.  113. 

See  also,  ante^  p.  68.  div.  V. 
[  •ase  I  •(b)  Where  the  declaration  iedefecHve, 
The  defendant  shall  have  costs 
where  the  declaration  is  ill.    —  v.  Heylere^ 
Cro.  Car.  175. 

(c)  Where  the  issue  is  immaterial. 
Where  the  plaintiff  joins  in  an  immaterial 
issue,  he  is  not  entitled  to  costs.    Craven  v. 
Hsnley,  2  Ckim.  550.  n.  (3). 

(d)  On  demurrer. 

1.  Where  judgment  is  for  the  defendant  on 
a  demurrer  in  a  quare  tmpedtf,  he  shall  have 
costs,    iinon.  Ca.  Prac.  C.  P.  4. 

2.  Upon  demurrer,  by  stat  23  H.  8.  c.  16., 
defendant  shall  have  costs.  1  And.  117.  pL 
163. 

(e)  Disctmtinuanee. 

1.  There  are  no  costs  upon  a  discontinuance 
in  law.  St.  John  y.  ChanuhelL,  Holt,  156.  1 
Leon.  115.  iMiDMon  Yi  mitfon,  Comb.  197. 
299. 

2.  A  defendant  is  not  entitled  to  costs  upon 
a  discontinuance  ailer  demurrer,  because  it  is 
not  within  the  statute.  Mayer  ef  Southam]^ 
ton  Y.  Richards,  1  Sid.  142. 

3.  But  when  a  plaintiff  praya  leaYO  to  dis- 
continue,  he  must  pay  costs.  Bushel  v. 
Haynes,  1%  Mod.  170. 

4  Costs  were  not  albwed  for  want  of  a  de- 
claration on  a  writof  priyilege.  MoAun'tcase, 
GUb.  Rep.  24a 

(f )  Nonsuit 

1.  Costs  are  ffiven  in  those  cases  where  ac- 
tions are  brought  which  will  not  lie.  Bird  y. 
line,  1  Com.  191. 


ft.  Where  plaintiff  i«  mmaiiitad,  dafoidnt 
(though  he  plead  an  insufficient  plea)  is  itiD 
entitled  to  coots.    Ludd  r.  Wr^gM,  BI&  625. 

3.  Issue  on  a  plea  in  abatement,  aad  the 
plaintiff  nonsuited  at  the  aasiies,  the  defendinl 
was  allowed  coots.  ApUm  y.  CoiitfoUe,  U. 
Prac.  a  P.  35. 

4.  If  the  plaintiff  be  nonsuited  in  an  ictiai 
upon  an  eocape,  the  detodant  shall  not  lute 
costs,    ilnon.  4  Leon.  182. 

5.  Coots  of  a  former  trial  were  giTen  opoB 
a  nonsuit    DavHa  r.  Herrtng,  1  Stra.  300. 

(g)  On  reference  of  we  eause. 

1.  No  costs  on  a  reference  or  rmad. 
Braeher  y.  Cotton,  Ga.  Plrac  C  P.  13& 

2.  A  party  praying  a  refbrence  of  woceed. 
ings  to  seoondar J  must  pay  costs.  1  Keb.  It 
pL  34. 

(h)  Removal  of  ike  cause. 
Where  a  cause  is  remoYed  by  a  defeodast, 
in  such  case  the  plaintiff  may  haYO  moreeoib 
than  damages.    3  Salk.  115. 
(i)  Repleader. 

1.  No  costs  to  either  party  upon  a  nfkd- 
er.    iinott.  2  Vent  196. 

2.  On  a  repleader  and  judgmentfbrphmtifl; 
no  costs  allowed  for  the  immaterisl  pletdingi. 
Noble  Y.  Lancaster,  l  Barnes,  99. 

3.  CosU  of  repleader  denied,  where  the  pltiD- 
tiff  had  proceeded  to  trial  on  a  plea  of  wm  »• 
sumpsit  to  an  action  of  troYer.  Ntlk  r.  Iss- 
caster,  Ca.  Prac.  C.  P.  116. 

4.  But  though  costs  are  not  allowed  upoa  t 
repleader,  upon  the  amendment  of  a  j^  u 
paper  the  party  is  entitled  to  costs.    St^^- 

Heyden,  6  Mod.  3. 

(j)  Under  the  court  of  requesU  set 

1.  If  the  plaintiff  be  liable  to  costs  in  «« 
the  debt  to  be  recoYcred  do  not  amount  to  Wn 
heisUaUe  in  case  he  donotobtainaTerdKt 
for  40«.     Weston  v.  DoneUy,  Say.  274. 

2.  If  by  a  priYate  act  of  parliament  itiii«- 
acted,  that  where  the  damages  do  not  ciceefl 
40sn  the  plaintiff  shaU  haYO  no  jud^neiit,  bat 
the  defendant  ahall  have  costs,  and  ^im^ 
is  giyen  with  30f.  damages,  the  deftndani 
shJl  haye  no  costs,  because  the  jodgmoit  « 
the  inferior  court  ought  to  haye  <1»"«*J°/T 
jury  to  find  for  the  defendant    iisw.  5JH<hl 

367.  -^ 

3.  Costs  on  the  statute  fbr  the  court  ofo«- 
science  shaU  include  the  costs  of  tfaesa|S?<^ 
Uon.    J»tdbiiaiiY.C^,d  Stra.  1020. 

(k)  Where  money  is  paid  into  eewi. 

1.  Any  person  sued  in  an  action  of  a^ 
coYenant,  or  any  other  action,  or  sny  ^^ . 
policy  of  insurance,  may  bring  *into[    ^  J 

court  any  sum  or  sums  of  money »  -. 

and  if  the  plaintiff  ahaU  refuse  to  f^TV 
with  costs  taxed  in  fbU  discharge,  and  tbe  J^ 
shall  not  assess  aboYO  the  sam,  ^J^^ 
shaU  pay  the  coots,    iiiwm.  H  Mod.  370j^ 

2.  If  the  plaintiff  proceeds  after  tto*^ 
dant  has  paid  money  into  court,  the  ^^^ 
allow  him  befbre  trial  to  take  it  f^^'^rrZ 
to  the  time  of  payingdt  in,  on  hie  p»ywK 
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deftndant  his  subteqneiit  ooite.  DnU  v. 
MsumO,  WiOea,  19L 

3.  Bat  if  lie  proceed  to  trial  and  fiul,  he  is 
not  entitled  to  the  oosts,  even  up  to  the  time 
of  the  deftndant*8  paying  money  into  court 
Willea,lSl.ii.(c). 

^  Nor  if  he  proceed  to  trial,  and  a  jarer  is 
withdrawn.    Willes,  191.  n.  (e). 

5.  Nor  if  he  enter  into  a  consolidation  rule 
in  aecians  ofa  a  policy  of  insurance,  and  be- 
come nonniit  in  one,  is  he  entitled  to  the  costs 
op  Co  the  time  of  paying  money  into  court  in 
the  other  atctictis  that  were  not  tried.  Willes, 
VXL  n.  (c). 

6.  Nor  aUhoag^h  he  afterwards  discontinue. 
Betmiek^  ▼.  Symimdt^  Say.  196. 

7.  On  brin^iiig  in  principal  and  interest  on 
the  act  for  amendmmit  of  the  law,  costs  on  a 
writ  of  error  brought  by  an  executor  are  not 
•flowed.    SaUern  r.  TTynnc,  S  Stra.  1073. 

8.  \¥1ierB  an  executor  is  plaintiff,  and 
nMoey  is  hroo^t  into  court,  if  he  recoYcrs 
less,  he  shall  only  lose  his  subsequent  costs. 
Crafet^cld  T.  fifeott,  9  atra.  796. 

(1)  JFor  not  exeeuHng  inquiry. 
Costs  were  ibrmerly  refused  ibr  not  exe- 
CDting  an  iaqairy  according  to  notice;  but  thev 
ue  DOW  allowecC  as  in  the  case  of  not  proceed. 
ing  to  triaL  Zaueh  r.  BeUs,  1  Barnes,  90. 
IK  96.  KdU  V.  JSronwott,  1  Barnes,  155. 
S^adfwd  T.  AMftmn,  1  Stra.  317.    S  Stra. 

(m)  Ear  not  going  on  to  trioL 
1.  Hie  rdaior  in  an  inrormation  is  liable  to 

costs  §ar  not  proceeding  to  trial  pursuant  to 

Botioe.    iiaon.Say.130.    A€x  ▼.  FoiofU,  Stra. 

33.    JSerr.  Fernet,  CT.Hardw.  159. 
^  Tlie  time  allowed  is  a  year  after  issue 

joined.    12ex  ▼.  iibieeZI,  Ca.  T.  Hardw.  347. 
3.  Plaintiff  shall  not  pay  costs  for  not  pro- 

^Bediag  to  trial  aocordii^  to  notice,  where  his 

de&olt  is  not  wilful  Og&T.H^itf,  2  Barnes, 

107.  • 

^  A  caose  having  been  made  a  remanet  at 
the  instance  of  the  pUintiff,  ibr  deftult  of 
viewersi  after  a  view  by  three  only  by  consent, 
*pd  not  returned  by  the  sheriff,  on  an  api^ca. 
tioo  to  the  court  by  the  defendant  for  costs 
fiv  not  going  to  trial,  they  directed  them  to 
ibikm  the  erent  of  the  cause.  Lord  Mount- 
cAarlea  y.  Yorke,  1  Kenj.  341. 

5.  Equity  will  not  give  costs  for  not  going 
to  trial  on  ah  issue  from  Chancery,  but  where 
«  court  of  law  would  have  done  it  Moore  r. 
Awi,  1  Ken^.  7a 

(n)  On  verdict  for  defendant  on  $ome  of  tke 
iMti«f  ,  and  on  olhere  not. 

1.  Where  a  defendant  sufiers  judgment  as 
to  put,  and  succeeds  on  all  the  issues  as  to 
the  reit,  he  is  entitled  to  the  general  costs.  1 
8aii]id.Rep^a00a.n.[/]. 

S>  When  defendant  pleads  any  one  plea 
which  goes  to  the  whole  cause  of  action,  and 
■Qcoeedi  in  it,  he  will  be  entitled  to  the  fene- 
'*1  costs,  though  he  plead  the  general  issue, 
udfiulinit    1  Sannd. Rep. 336  6.  n.  [g]. 


(o)  When,  one  of  eeverat  defendant  gete  a 

verdict. 

If  one  defendant  make  no  defence,  and  su^ 
ftcs  judgment  by  default,  the  plaintiff  does  not 
pay  costa,  though  the  other  defendant  get  a 
verdict    Wikoeke  v.  Poiee2,  Comb.  364. 
(p)  Special  verdict. 

Costs  are  given  upon  a  special  verdict,  as 
well  as  upon  a  ireneral  one;  fer  the  judgment 
is  the  same.    iDsop  v.  Cleydon^  Cro.  EUz.  465. 
(q)  Where  moceedinge  are  eetaoide, 

1.  No  costs  where  proceedings  are  set  aside 
for  irregularity,    ilnon.  13  Mwi.  435. 

3.  CmIb  are  allowed  to  the  defendant  on  the 
plaintiff^s  setting  aside  his  own  writ  of  in- 
qniry.    Ca.  Prac.  C.  P.  93. 

(r)  New  trial  [  •SSS  ] 

If  a  new  trial  be  granted  fer  irre- 
gularity, there  shall  be  no  costs;  oUter  if  on  the 
merits,    iinon.  13  Mod.  370. 

(s)  On  appeala  to  tke  Home  of  horde, 

1.  In  appeals,  the  lords  exercise  a  discretion 
with  respect  to  coots  upon  writs  of  efror;  they 
do  not  give  more  than  ordinary  costs.  Man' 
deviUe  v.  Ld.  Garriek,  3  Rtdgw.  373. 

S.  When  the  House  of  Lords  directs  the 
court  of  K.  R  to  award  a  venire  de  rom,  and 
omits  all  mention  of  costs,  that  court  must 
award  such  writ,  without  imposing  costs  upon 
the  party  through  whose  defenlt  it  became  ne- 
cessary.  jKtnoston  v.  JHoyor,  Ac,  of  SAretos. 
bury  (in  error),  C  T.  Hardw.  377. 

3.  The  House  of  Lords  gives  costs  accord- 
ing to  the  statutes.    MiddGton  v.  Crofts  Andr. 
60. 
IV.  EmcT  or  costs  mmr  oivsn  wokn  thxt 

OUGBT  NOT  TO  VL 

1.  If  costs  of  suit  are  given  by  the  jury 
where  they  are  not  recoverable,  yet  the  court 
will  give  judgment  nuUo  hahito  reepeetu  to  the 
costs,  altnoogh  the  partv  does  not  release 
them.    Greene  v.  Cole,  3  Saund.  257. 

3.  No  costs  shall  be  had  on  stat  1  &  3  P. 
&  M.  c.  13n  although  the  jury  assess  them. 
3  Dy.  173.  pL  33. 

3.  If  damages  be  several,  and  costs  entire, 
though  part  of  the  action  fkil,  and  judgment 
for  that  part  be  reversed,  yet  the  entire  costs 
shall  stand.    MUee  v.  JacA,  Hob.  6. 

V.  RXLATIVK  TO  THX  OIBCaiPTION  OF  PBRSOMS 
•  UABLK  TO  PAT  THXM  ; — 

(a)  IRnf. 

1.  The  king  pays  costs  lor  amendments,  but 
not  for  not  going  on  to  trial.  Rex  v.  Edioarde^ 
1  Salk.  193. 

3.  But  where  there  is  a  prosecutor,  he  shall 
pay  it  in  both  cases.    Id.  ibid. 

(b)  Jn/afi«. 

1.  An  infent  pays  no  costs  on  a  bill  filed  by 
the  proehein  amy.  T\tmer  v*  7Vf mer,  1  Stra. 
70a 

3.  Costs  shall  not  be  paid  by  an  infant  if  he 
be  nonsuited.  Oreave  t.  ^eeee,  Cra  Eliz. 
33. 

(c)  Proehein  amy, 

1.  f^  proehein  amy  of  an  infent  (plaintiff) 
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is  liable  to  ooiU,  in  the  event  of  the  defendant 
obtaining-  jadgment  SlaugfUer  r,  TalboU^ 
Wille8,190.    1  Barnes,  104.  S.  P. 

3.  A  prochein  amy  shall  pay  costs  for  not 
proceeding  to  triaL  Engl^fiela  v.  i2ottiMi,Ca. 
Prac.  C.  P.  32. 

(d)  Huiband  aiul  wife. 

Debt  agfainst  husband  and  wife  (executors) 
and  judgment;  the  wife  sunrises;  she  shall  be 
charged  for  the  debt  and  damages,  but  not  the 
costs.    Horsy  T.  Danid,  2  Ley.  151. 

(e)  Executors  and  administrtUors. 
1,  When  liable  to  pay  them. 

1.  An  executor  or  administrator  shsll  pay 
costs,  where  he  brings  an  action  as  executor 
or  administrator  which  he  might  have  brought 
without  naming  himself  such.  Ible  ▼.  Kiag^ 
1  Com.  162.    JenkinM  y.  Plume,  11  Mod.  174. 

3.  As  where  he  sues  for  a  cause  of  action 
accrued  to  himself  since  his  testator*s  death. 
Marsh  T.  Jennedy,  Andr.  359. 

3.  So  where  he  has  one  cause  of  action  as 
executor,  and  another  in  his  own  right  Id. 
ibid.  359. 

4.  Where,  in  assumpsit,  plaintiff  declared, 
that  whereas  his  testator  had  drawn,  Slc  seve- 
ral writings,  &c.  for  defendant  as  an  attorney, 
and  had  laid  out  302.  on  his  account,  and  that 
whereas  the  plaintiff  (as  executor)  had  laid 
out  301.  for  defendant,  and  had  finished  the 
said  business,  the  defendant  afler  testator's 
death  had  promised  to  pay,  &c;  the  plaintiff 
<upon  being  nonsuited,)  was  held  liable  to  pay 
oosU.    S.C.  Andr.  356. 

5.  If  husband  and  wife  declare  upon  an  in^ 
debitatus  assumpsit  to  them  as  executors,  on 
nonsuit,  they  shall  pay  costs.  Jenkins  and 
toife  V.  Plume,  1  Salk.  207. 

6.  If  an  administrator  declare  on  two 
counts,  one  on  a  promise  to  the  intestate,  the 

other  to  himself  as  administrator, 
{  *389  ]  *and  be  nonsuit,  he  shall  pay  costs 

for  the  whole.  Jones  v.  WUson,  11 
Mod.  256. 

7.  In  an  action  upon  an  insimul  eompuiasset 
with  himself,  he  is  liable  to  costs.  Nicolas,  ad- 
ministrator,  v.  Killigrew,  1  Ld.  Raym.  437. 

8.  If  a  wife  bo  made  executrix,  and  thehus- 
liand  and  wife  brinpr  an  action  for  money  had 
and  received  to  their  use  in  right  of  the  wife 
as  executrix,  yet  they  shall  pay  costs  on  being 
aon-suited;  for  the  receipt  being  afler  the 
death  of  the  testator,  and  the  cause  of  action 
arising  in  their  own  time,  it  was  not  only  ne- 
cessary to  have  named  the  wifo  executrix. 
Jenkins  4r  vnfe  v.  Plumbe,  6  Mod.  92. 181. 

9.  In  assumpsit,  the  executor  shall  pay 
•costs,  where  the  money  was  received  after  tes- 
Utor*s  death.  Modely  v.  York,  11  Mod.  135. 
Bangs  V.  Bangs,  1  Barnes,  90.  Elwies  v. 
Mocata,  2  Ld.  Raym.  865. 

10.  Wherever  an  executor  or  administrator 
can  bring  an  action  in  his  own  right,  vet 
brings  it  as  executor  tir  administrator,  and  is 
sionsaited,  he  shall  pay  costs.    II  Mod.  135.  n. 


iUdbey  T.  HiMftie,  W.  Ja  341.  Mtrski.Yd. 
2otDZ|/,2Stra.ll06.  11  Mod.  135. n.  IMtt, 
administrator,  t.  Killigrew,  1  Ld.  Rsym.  437. 

11.  Where  an  executor  or  administntord^ 
clares  in  trover  on  the  possession  of  his  testr 
tor  or  intestate  and  a  oonverson  afler  la 
death,  and  is  nonsuit,  or  has  judgment  tpiai 
him,  he  must  pay  costs.  Harris  ss^  Vx.  % 
Hanna,  C.  T.  Hardw.  204.  Aikins,  adminir 
trator,  v.  Spenct,  Ca.  Prac  C.  P.  61.  Gelti, 
7^2,  Skin.  400.     4  Mod.  245.  a  C. 

12.  An  executor  plaintiff  shall  piv  costs  os 
a  non-pros.  Lamley  v.  Niekds,  Ca.  rrte.  C  P. 
14    Willes,  316.  n.  (a).    1  Salk.  3R 

13.  Though  not  on  a  nonsuit,  or  jodgmeBt 
in  the  nature  tfaereoC     1  SalM.  314  n. 

14  The  reason  why  an  executor  or  pomoit 
does  not  pay  costs  is,  on  account  of  his  n^ 
posed  ignorance.  *  Anon,  13  Mod.  440. 

15.  uhe  countermands  notice  of  trii],  k 
must  pay  the  costs  it  has  occasioned.  Asm. 
12  Mod.  560. 

16.  And  he  pays  costs  for  not  ecing  os  to 
trial  according  to  notice,    ^nsii.  7  Mod.  118. 

Willes,  316.  n.  a. 

17.  If  an  executor  disoootiooe,  be  sbsUpij 
costs.  HaydonY.  N6non,C^fnca¥.1% 
Hale  V.  Norton^  1  Barnes,  110. 

•  18.  He  msy  make  himself  UsUe*  to  oosti, 
by  applying  to  be  made  party  to  a  mk  of  cooit 
in  which  costs  are  reserved,  flbiafc'f  &«r 
tors  V.  WaUe,  Willes,  31 6.  n.  a. 

19.  He  shall  pay  costs  on  a  writof  crrcyof 
a    judgment  after  devasiaviL      Csivdi  r. 

JVbrman,  2  Stra.  977. 
90.  Ifanadministratorbringawritoferror, 

and  judgment  be  affirmed*  he  shsll  ptjoo^ 
OaUv.  Till,  A  Mod.  fas. 

21.  Executors  and  administrators,  if  ito; 
tifis  in  the  original  action,  are  not  liaUe  to 
costs  on  error,  thougrh  the  judgment  beaffinn- 
ed ;  but  if  they  arc  defendants  in  the  ongw« 
action,  they  are  liable  to  costs  in  error.  Oeu 
V.  Tia,  4  Mod.  245.  .  ,. . ,  ^ 

22.  The  rale  is,  that  whenever  he  isbiWeto 
them  in  the  oririnal  action,  he  is  so  m  eiror. 
2Saund.Rep.l01y.n.W.    lMod.77.«JW' 

3.  When  not  . 

1.  Where  an  executor  or  administfstoTBW 

declare  as  such,  he  shall  pay  no  costs-   * 
man  v.  Came,  1  Stra.  682.    Bligh  v.  Ofi^^ 
Barnes,  122.  -. 

2.  As  where  an  action  is  brought  by  ^  "; 
ecutor  upon  an  entire  contract  ^^f^l^ 
gun  by  his  testator,  though  perfected  try  outy 
self.    Marsh  v.  Jennedy,  Andr.  361.       ^ 

3.  So,  if  plaintiffs  are  nonsuited  on sff* 
upon  a  promise  made  to  the  testator.  '^^^ 
V.  Cooke,  Ca.  Prac  C.  P.  20.  j  't-nto 

4  An  executor  who  sues  on  a  ^^f!^^ 
his  testator,  and  assigns  s  breacJi  mftw^  ^ 
time,  shsll  not  be  liable  to  costs.  i'wW^  ' 
Cane, 2 U.  Raym.  14lS.         ^.i^asts- 

6.  In  assumpsit  by  executor  vJ^Jfl^A^ 
tor's  money  received  to  the  plaintiff  iO*^ 
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encntorihaUnotparocMlsoiiiKmfUit  Ett9e$ 
T.  flbeoto,  1  Salk.  314.  S  Ld.  Raym.  865. 
S,C. 

6.  Anexeeutor  plaintiff  broug-ht  aBsnmpBit 

fat  moDey  of  his  testator  had  and  re- 
[  *390  jceived  after  hia  death  by  the  *de. 

feodant  to  the  use  of  the  plaintiff  as 
ezecator,  and  was  nonsuited ;  it  was  held,  that 
the  plaintiff  should  not  pay  costs,  because  he 
cooid  not  sue  otherwise  than  as  executor,  and 
that  it  was  immaterial  whether  the  money  was 
received  by  the  defendant  since  the  death  of 
the  testator  or  before.  Elway  v.  Mocatta,  cited 
U  Mod.  174  n.     Sed  vide  anU,  p.  389.  pL  9. 

7.  It  was  formerly  held,  that  an  executor 
•hoold  not  pay  costs  in  a  suit  on  an  account  to 
hinueli:    Biib  y.  Poimer,  2  Lev.  165. 

8.  No  costs  against  f^intiff  administrator, 
where  conversion  was  in  testator's  lifetime. 
Dmsnec  v.  Shafts  2  Barnes,  99. 

9.  Otherwise,  where  in  his  own  time  though 
the  contrary  was  formerly  held.  Grey  v.  Lock' 
«DMd,2  Banies,  106.  Maaan  y.  Jackson^  3  Lev. 
60.375. 

10.  In  trover  for  goods,  the  first  count  stated 
the  trover  and  conversion  in  the  time  of  the 
tntalor;  the  second  count  stated  the  trover  in 
the  time  of  the  testator,  and  the  conversion  af- 
terwards ;  and  the  third  count  was  for  a  trover 
and  conversion  after  the  death  of  the  testator; 
the  pliintiflb  were  nonsuited;  but  the  only 
evidence  «t  the  trial  was  applicable  to  the  first 
copnt;  lad  the  court  held  that  the  plaintiff  in 
this  ease  was  not  liaUe  to  costs.  Coekerell  ▼. 
^fiwrfy,  6  Mod.  92.  n. 

11.  Administrators  or  executors  (f^ntifis) 
if  nonsuited,  or  non.prossed,  or  a  verdict  goes 
gainst  them,  pay  no  costs,  ^trd  v.  Smiik,  W. 
^(^17.70.  AryuMrtA  V.  Ilfftm/,Cro.  Jac.229. 
360.  HfWfard  ▼.  Badbum,  2  Barnes,  102. 
W  V-  WintiMmbe,  I  Ro.  63.  Valden  v.  Hunt, 
2R0.87.  1  Vent.  94.  Cro.E1.503.  WiUes, 
316.  n.  (0). 

12.  Bat  if  an  executor  be  sued,  and  the  plain- 
wi  u  nootnited,  the  executor  shall  have  costs. 
^•«fl  V.  iVirffoH,  1  Vent  94.  FetherHon  v. 
^ftw,CraEliz.503. 

13.  Administrator  discontinues  without 
<^<"ts-    AsynAnffiv.JIfsttAeiM,  2Stra.871. 

U.  It  was  held  he  might  discontinue  by 
leave  of  the  court  without  paying  costs,  and  af- 
terwards bring  a  fresh  action  for  the  same  mat- 
l;^-  Bird  V.  SWiiM,  W.  Kcly.  70.  Str,  871. 
«rf  wde  ante,  p.  389.  pi.  17. 

1^'  No  costs  payable  by  an  administrator  on 
•  nonsuit,  upon  a  prohibition  prayed  by  him. 
^^  V.  Pitcame,  Ca.  Prac.  C.  P.  157.  7 
^0^299.    1  Barnes,  103. 

.  16.  On  acirefaciaa  against  an  executor,  a 
J^<lgiQent  for  the  plaintiff  with  costs  was  re- 
versed as  to  the  costs,  and  affirmed  as  to  the 
'^^^oe.    Beifow  V.  ilyZmer,  Stra.  188. 

17*  There  may  be  judgment  as  in  case  of  a 
^Qsoit  against  an  executor  plaintiff  for  not 
r»ng  on  to  trial,  under  stotute  14  6. 2  c.  17., 


but  without  costs.     Howard  t.  Bathhorne^ 
Willes,  316. 

18.  None  allowed  against  an  executor  on  a 
judg>ment  of  assets  in  fkture.  1  Saund.  Rep. 
336  6. 33^  6.  n.  [A]. 

19.  An  executor  is  not  liable  for  the  general 
costs,  though  the  general  issue  is  found  against 
him,  if  he  succeeds  in  any  one  plea  which 
goes  to  the  whole  cause  of  action.  1  Sound. 
Rep.336  6.  336  6.  n.  [AJ. 

20.  Executor  on  a  writ  of  error  (being  non- 
suit) pays  no  costs.  Legg  v.  jRiekard$,  1  Mod. 
77.    Prac.Ca.K.  B.57.S.C. 

21.  Though  the  judgment  be  de  boni$  pr<h 
priii.    Holrai  v.  Ebison,  10  Mod.  276, 277. 

22.  So  also  when  the  judgment  is  affirmed, 
^c.  Gale  V.  7W,  4  Mod.  245,  246.  Prac  Ca. 
K.  B.57.  3  Lev.  375.  Garth.  281.  Skin.  400. 
Legg  v.  Riehards,  1  Mod.  77. 

(f)  Informer. 

1.  On  verdict  against  a  common  informer, 
he  must  pay  costs.  EyUa  v.  Smart,  1  Barnes, 
97,  98. 

2.  Held,  that  an  informer  suing  by  infor- 
mation sluUl  pay  costs,  by  stat  18  £1.  5.;  other- 
wise, if  he  sue  by  action.  Kneoet  v.  ,  1 
And.  116. 

(g)  Pauper. 

1.  A  pauper  pays  no  costs,  unless  npon  » 
nonsuit  or  verdict  against  him.  Anon.  3  Salk. 
107.    7  Mod.  114. 

2.  Costs  were  taxed  arainst  a  pauper  for  not 
proceeding  to  trial  '  Walker  v.  Packer,  Ca. 
Prac.  C.  P.  47. 

3.  But  a  pauper  shall  not  pay  costs  for  not 
going  on  to  trial,  until  he  is  dispaupered. 
Gough  V.  Simpson,  11  Mod.  277. 

4.  If  one   be  dispaupered  before 

issue  *joined,  it  seems  he  does  not  [  *391  ] 
pay  costs.    1  Ro.  88. 

VL  RSLATIVE  TO  THE  PARTY  BNTTrUCD  TO  ftS- 
CKIVE  THEM  ; 

(a)  Where  there  aie  eeteral  defendants. 
In  ejectment,  the  plaintiff  has  bis  election 
to  pay  costs  to  which  defendant  he  likes.  Jot' 
dan  V.  Harper,  1  Stra.  516. 

(b)  In  case  nf  death. 

1.  Costs  are  to  be  paid  on  the  common 
rule  in  ejectment  to  the  representative  of 
plaintiffs  lessor.     Ooodright  v.   Holton,  1 
Barnes,  91. 

2.  On  a  point  reserved,  and  judgment  for 
defendant,  who  dies,  costs  must  be  paid  to  his 
executor.  Hammond  v.  Woolmer,  1  Barnes, 
93.    Ca.  Prac.  C.  P.  13.  a  C. 

3.  Where  a  prosecutor  is  liable  to  pay  costs 
for  not  going  on  to  trial,  if  the  defendant 
dies,  his  executor  shall  not  have  them.  2  Stra. 
874. 

4.  If  costs  are  doe  upon  a  judgment,  or  un- 
der a  rule  of  court  (in  which  sne  is  named 
with  her  husband,)  in  an  action  by  or  against 
a  husband  and  wife,  the  wife,  in  case  she  sur- 
vive her  husband,  is  entitled  to  the  costs. 
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TOt  T.  BartUt  and  Wife,  Say.  136.    1  Keny. 
104 

5.  Costs  of  an  afflendment  paid  to  plain- 
tiff*8  agent  tAist  plaintiff's  death,  were  order- 
ed to  be  retorncNi.  Tyson  ▼.  Cooi^e,  ^  Barnes, 
116. 

VII.  What  oosts  ark  allowed  on  taxa- 
tion;— 
(a)  Of  a  B^cialjury, 

1.  In  case  of  a  special  jury,  the  loser  must 
pay  all  the  costs  of  the  jwy  sabsequent  to  the 
striking.    Andr.  51.  53. 

3.  The  chargre  of  striking  a  special  inry  is 
to  be  paid  by  the  party  who  applied  tor  the 
special  jury;  but  the  other  necessary  charges 
are  to  be  allowed.  EyUa  v.  Smarts  Ca.  Prac 
C.  P.  138. 

3.  Costs  of  striking  a  special  jury  not  to  be 
allowed  under  the  34  6. 2^  but  all  other  rea^ 
BOhaUe  costs  relating  thereto  may.  E^leg, 
bart.  v.Smari,  1  Barnes,  97. 

(b)  Of  toUn$$9e$. 

\m  The  charge  of  a  witness  was  allowed, 
though  the  Judge  would  not  permit  him  to  be 
examined.    Senhtnue  ▼.  SameM,  Ca.  Prac.  C. 

P.  9a 

3.  Where  countermand  of  trial  is  regular, 
costs  cannot  be  allowed  for  a  witness  who  set 
out  before  it    Huter  r.  HaU,  3  Barnes,  341. 

(c)  Other  eoit$, 

1.  Costs  of  a  reference  on  withdrawing  a 
juror  are  not  to  be  allowed.  Braeher  v.  Coi' 
ton^  1  Barnes,  97. 

S.  Though  arbitrators  award  costs  of  suit 
and  reference,  yet  prothonotary  can  only  tax 
up  to  the  reference.  T\pUe  v.  £eery,  2  Barnes, 
54. 

3.  If  a  feigned  issue  be  ordered  by  a  court 
of  law,  the  costs  fellow  the  verdict  Say.  35. 
253 ;  but  only  the  costs  subsequently  to  the 
ordering  of  the  issue  are  to  be  paid.  Htrbert 
V.  WmiamB,  Say.  35. 330. 353. 

4  If  a  cause  made  a  rtmatut  at  one  assizes 
be  tried  at  another,  the  costs  of  both  assizes 
fellow  the  verdict  WheatUy  v:  Hail,  1  Keny. 
338.    Stoniien  V.  ifott.  Say.  373. 

5.  On  an  agreement  to  pay  debt  and  costs, 
the  costs  shall  not  be  taxed  as  between  attor- 
ney and  client  Dueil  t.  Stow,  Ca.  Prac  C. 
P.  60. 

6.  On  an  award  to  pay  costs,  the  costs  to 
be  taxed  shall  be  as  between  party  and  party, 
and  not  as  between  attorney  and  client,  ex- 
cept there  be  a  special  agreement  Durrant 
V.  jKerr,  and  Durrant  v.  Later,  Ca.  Prac.  C 
P.  70. 

7.  Where  a  conviction  fer  deer-stealing  is 
aflirmed  after  certiorari,  the  prosecutor  is  en- 
titled to  taxed  costs  only,  on  3  W.  Ad  M.  c.  10. 
JRng  V.  Dart,  Andr.  353. 

8.  Where  plaintiff  succeeds  in  part  of  his 
demand,  and  fails  in  the  rest,  he  is  entitled 
to  the  general  costs.    1  Saund.  Rep.  300  a,  n. 

9.  EqmtaUe  costs  are  not  allowed  out  of  the 


penalty  of  the  recoffninaoo  of  baiL   Bdktm 
V  Morgan,  3  Stnu  836. 

VIII.  Op  oRmxASKD  costs. 

1.  In  an  actioii  of  debt,  damaces  maj  be 
increased  by  the  court  under  toe  head  of 
costs,  where  they  see  cause ;  but  after  jndg- 
ment  entered,  an  application  fer  that  par 
pose  is  too  lato.  Ralakm  v.  Jioifl,  Skio. 
561. 

•3.  Th»  court  are  bound  by  the[  'SW ) 
clause  in  31  Jac  c  16,  for  increasing 
costs,  but  the  jury  not    Broian  v.  GUimyl 
Salk.  307. 

3.  If  the  damages  are  increased  by  OQiti,it 
ought  to  be  expressed  to  be  ec  aeeenn  jet- 
ttum,  or  per  petiHanem  ^verfttftt;  otherwite, 
it  is  erroneous.  Canailade  v.  Afrte,  Palm.  148. 
l?Mlevv.Miities,Poph.209.  fiscAtv.  Ytmt^ 
Cra  Jac.  587. 

4.  But  if  by  mistake  it  be  not  entered  it 
bemg  at  the  request  of  the  party  ftr  wfaoD 
judgment  is  given,  the  judgment  out  k 
amended  by  16  and  17  Car. 2.  SSauncLR^ 

46  b. 

DC.  Or  nouBLi  oE  TEOU  cssm 

I.  Treble  costs  as  well  as  damaM0o2w. 
&.  M.  c.  6,  for  pound  breach.  SkmU^ 
V.  Story,  1  Ld.  Raym.  19.  Carth.221.  Bolt. 
113. 

3.  Treble  costs  in  an  action  ontbe^te 

6  H.  6,  of  forcible  entry.    Skier  v.  A&sMu, 

I  Vent  23. 
3.  Where  the  defendant  justified  aa  eolhe' 

tor  of  the  taxes,  and  so  cert&ed  by  tht  Joi^ 
on  the  postea,  he  shall  have  trsbbcQita  nU- 

leUy.  7V<2y, Carth.  189.  lSMod.16. 

i.  Treble  eosis  allowed  a  oanunisBKner  ot 
the  hnd  tax  where  the  plaintiff  was  mo- 
suited,  though  the  Judge  had  not  certified. 
Hwd  Y.RolSn$on  and  dAers, Ca. Fnc. & ^ 

5.  Double  costs  for  suing  m  the  admiistty 
for  a  thing  done  at  land.     Saade,  q-  t  r- 

CA{U,3Lev.358.  ,     ,, 

6.  la  an  action  tpon  the  Stat  3  E  4.  c.  H, 

the  plaintiffisentiUed  to  double  costs.   8^7- 

159.  pi.  3a 

7.  Upon  a  nonsuit  or  discontinuance  m  » 
action  brought  against  ofiioers,  tbey  hw' 
have  their  double  costs  by  statute  21  i^  '' 
SlEaetv.Siri{.Co«,yaugLll7.  , 

a  In  an  action  against  a  constable  lor  (^ 

taming  without  warrant,  where  he  was  aoqnj^ 
ted  on  evidence  of  plaintifPs  consoo^  do^ 
ooste  were  not  given,    iftuisimv.ii*.!'*^ 

9.  An  wowant  for  a  rent^charge  »5*r* 
tided  to  double  coete,  under  stat  11  ^'f\^ 
19.  s.  23,  when  the  plamtiff  is  nonsmtetf-  ^ 
don  V.  CoStna,  Willes,  439.  ^     . 

10.  Case  against  a  mayor  fer  refaM* 
vote  at  the  election  of  a  new  nwyj'Jto 
plainCiiT  nonsuited  shall  not  p»yA»*»*ST 
onlJac.  1.    MkrHngv,FU»eh,^l^'^. 

II.  Where  damages  and  cosU  •»  r^jJJ 
common  law,  and  double  damagti  tf«  >^°^ 
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by  may  Btatote,  it  dnws  with  it  double  costs. 
CkUd  V.  Sand$^  Garth.  297.  Skin.  555.  HoJt, 
1*12. 

12.  By  2  W.  d&  M.  8. 1.  c.  5,  the  pUintiff 
shall  reeover  treble  costs  as  well  as  treble 
damages.    Xoioson  ▼.  Storie,  1  Salk.  205. 

13.  Suggestion  for  double  costs  against  the 
plaintiff  be  being  nonsuited,  allowed  upon  an 
affidavit  of  the  facta  to  be  entered  on  the  roll ; 
there  being  no  other  way  (as  the  facts  were 
not  apparent  upon  the  record)  ior  obtaining 
the  doable  costs.  Barton  ▼.  MileSj  C.  1. 
Hardw.  125. 

14  Where  there  is  a  unica  taxiUio,  and 
some  defendants  are  collectors,  and  as  such 
entitled  to  doable  costs,  and  others  not,  the 
eoort  will  not  notice  the  several  capacities  of 
the  defendants.  Barton  y.  BSUes  and  other*^ 
C.  T.  Hardw.  125. 

Is.  Costs  de  ineremento  are  to  be  doubled 
u  well  as  those  given  by  the  jury.  Smith  ▼. 
Du9ee^2  Stra.  104a 

16.  Treble  costs  should  be  prayed  at  the 
trial ;  they  are  not  grantable  on  motion.  Ca- 
therold  V.  Cooper,  W.  Kely.  59. 

17.  The  court  cannot  allow  double  costs, 
unless  the  Judge  of  assize  caused  the  poitea  to 
be  marked.     Anon.  2  Vent  45. 

X.  RXMKDT  FOR  COSTS  ; 

(a)  By  attachment, 

1.  Attachment  lies  for  not  paying  costs  to 
an  administrator  or  executor.  Hayet  v.  Thorn-' 
ton,  1  Barnes,  95. 

2.  A  demand  of  costs  must  be  made  at  the 
same  time  the  rule  is  served.  Button  v.  Diek- 
treon,  1  Barnes,  92. 

[Set  anU,  p.  125.  pi.  29,  30,  31,  32,  and  p. 
126.  pL  7.] 

(b)  Byacti&n, 
Pending  a  writ  of  error  on  a  nonsuit  in  C. 
B.,  defen&nt  may  sue  for  the  costs  recovered 
in  the  origmv^  action,  and  he  shall 
[  *393  ]  have  Ihem,  though  *tbe  judgment 
be  reversed.    Anon*  1  Dy.  32.  pi.  5. 
{c)  By  setting  them  off, 

1.  Costs  eould  not  formerly  be  set  against 
eosU    Duthy  v.  TUe,  3  Stra.  1203. 

2.  Costs  in  one  cause  in  ejectment  were  re- 
^UBcd  to  be  set  against  costs  in  another,  the 
parties  not  being  the  same.  GoodtttU,  dem. 
Cienlov,  V.  Lowe,  and  Lowe  v.  Lowe^  2  Barnes, 
102. 

3.  But  granted  in  trespass  when  the  parties 
were  the  same.  Seqffin  v.  RobineoTi,  2  Barnes, 
128.  2  Bing.  455.  Tidd.  Pr.  8th  ed.  1028, 
1029. 

XI.  Of  obtaining  sbcvrity  for  costs. 

1.  In  ejectment,  where  the  lessor  of  the 
plaintiff  is  an  infant,  security  must  be  given 
for  costs.    Birehman  v.  Noright,  C.  T.  Hardw. 

00. 

2.  But  it  is  not  always  granted.  Roe  v.  Doe, 
^m.  FUzherbert,  1  Barnes,  123. 

3.  Security  for  costs  cannot  be  required 
from  a  wife  who  brings  an  action  in  her  bus- 
bind^s  name,  he  being  abroad,  on  a  promise 
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expressly  made  to  her.    BRngatHv,  i>»«in- 
mond,  1  Keny.  469. 

4.  No  security  for  costs  need  begiven  by  an 
informer.  Shindler  v.  Roberts,  1  Barnes,  101, 
102. 

5.  Foreigner  not  obliged  to  give  security 
for  costs.    Real  v.  Maeky,  2  Stra.  1206. 

6.  Plaintiffhaving  gone  abroad,  a  motion  that 
he  should  give  security  for  costs,  was  denied. 
BoeweU  v.  IrUh,  Prac.  Ca.  K.  B.  58. 

XII.  Of  stating  rROCEKDiNos  TILL  costs  akx 

PAin. 

1.  Plaintiff  having  lost  a  trial  at  bar,  brought 
a  fresh  action,  which  was  ordered  to  be  stayed 
till  the  costs  of  the  first  were  paid.  Hachet  v. 
Newborn,  Prac.  Ca.  K.  B.  56. 

2.  A  plaintiff  nonsuited,  not  upon  the  me- 
rits, shall  not  be  stayed  in  a  new  action  till 
payment  of  costs.  Baas  v.  Firmen,  I  Ld.  Raym. 
697. 

3.  Costs  were  payable  for  not  going  to  trial ; 
a  fresh  action  was  brought,  and  the  plaintiff 
went  beyond  sea ;  the  court  refused  to  stay 
proceedings  till  costs  paid.  Chapman  v.  Brovm^ 
W.  Kcly.  163.  Id.  62. 

4.  But  in  such  case,  an  attachment  lief. 
Knock  V.  Wilkins,  W.  Kely.  62. 

5.  The  plaintiff  is  not  to  proceed  in  a  new 
ejectment  before  he  pays  the  costs  taxed  on 
the  first    Crundel  v.  Bodily,  7  Mod.  225. 

6.  If  an  ejectment  be  brought  on  the  de« 
mise  of  husband  and  wife,  the  wife  is  includefl 
in  a  rule  of  court  that  the  lessor  of  the  plain- 
tiff shall  pay  the  costs ;  and  if,  ailer  the  death 
of  her  husband,  she  bring  a  new  ejectment  for 
the  same  premises,  the  court  of  Ktng*s  Bench 
will  stay  the  proceedings  until  the  costs  of 
the  former  action  be  paid,  although  such  ac- 
tion was  brought  in,  and  the  ride  for  costs 
made  by,  the  court  of  Common  Pleas.  Hamil- 
ton V.  Atherly,  7  Mod.  420. 

7.  So  an  ejectment  in  C.  P.  was  staid,  tiU 
costs  in  a  former  action  brought  in  K.  B.  were 
paid.    Holdfala  v.  Jackson,  2  Barnes,  107. 

8.  In  no  action  but  ejectment  are  the  pro- 
ceedings  to  be  stayed  till  payment  of  the  costs 
of  not  going  to  trial,  even  though  the  plaintiff 
be  necessitous.  Wareingy.  Potter,  Andr.  17. 
Lazarus  v.  Pritchard^  1  Barnes,  100. 

9.  And  not  in  ejectment,  if  the  party  be  in 
prison.    Benn  v.  Venn,  1  Barnes,  127. 

10.  But  a  rule  was  made  for  staying  the 
proceedings  of  an  action  for  the  mesne prqfits, 
brought  in  the  name  of  the  nominal  plaintiff 
in  the  action  of  ejectment,  until  security  should 
be  given  for  the  costs  in  the  present  action. 
Piifcev.CwWn,  Say.  78. 

COTTAGE. 

1.  A  cottage  may  as  such  have  common  ap- 
pendant to  it.  Emerton  v.  Selby,  Holt  174.  1 
Sallt.  169. 195. 

2.  A  cottage  car. not  be  erected  by  a  copy- 
holder.   2  Keb.  6C6.  pi.  38. 

3.  An  indictment  upon  the  statute  31  Elix. 
for  erecting  a  cottage  was  quashed,  because  it 
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tion  if  pending  in  C.  P.  to  commence  another 
in  B.  R.  for  the  same  cause.    Anon,  Sav.  14 
II.  Respecting  the  different  courts  of  jus- 

TICE,  AND  THEIR  JURISDICTION  ; — 

(a)  House  of  Lords, 
The  House  of  Lords  does  not  try  matters  of 
fact  in  any  action.    KnolVi  case,  Holt,  278. 

3  Salk.  145. 

(b)  Exchequer  Chamber. 

1.  Error  lies  to  the  Exchequer  Chamber 
from  K.  B.  in  qui  tarn  actions.     Parris*s  case, 

1  Vent  49.     Whiiton  v.  Preston,  1  Vent  49. 

2  Saund.  Rep.  101  d.    Uoyd  7.  SaUty  Dougl. 
353. 

2.  Error  in  the  Exchequer  Chamber  lies 
upon  a  sci.fa.  to  revive  a  judgment.  Hartop 
V.  Holt,  1  Ld.  Raym.  98.  2  Saund.  Rep. 
101  e. 

3.  But  not  upon  an  award  of  execution. 
Bertie  v.  Clutterbuck,  2  Str.  1102.  2  Saund. 
Rep.  101  e.    Hob.  72. 

4.  Nor  in  a  set.  fa,  upon  a  recognizance  of 
bail.  Vaughan  v.  WUliams,  Cra  Jac  171.  2 
Saund  Rep.  101  c. 

5.  No  writ  of  error  lies  in  the  Exchequer 
Chamber  on  a  scire  facias  taken  out  on  a 
judgment  affirmed  there.  Hartop  v.  Holt,  12 
Mod.  105. 

6.  No  writ  of  error  lies  to  this  Court  from 
K.  B.,  if  judgment  be  affirmed  there.  2  Saund. 
Rep.  101  c. 

7.  If  a  judgment  given  in  the  court  of 
King's  Bench   be   reversed  in   the   Exche- 
quer Chamber,  the   King's  Bench 

[  *397  j  *cannot  award  a  writ  of  execution  of 
damages  in  the  Exchequer  Chamber. 

4  Mod.  126. 

8.  When  the  first  writ  of  error  is  abated,  a 
new  one  cannot  be  brought  there,  quod  coram 
vobis  residet.    Hob.  72. 

9.  No  writ  of  error  lies  here  from  K.  B.  ex- 
cept  in  the  seven  actions  named  in  stat  27 
Eliz.  2  Saund.  Rep.  101  c. 

10.  The  Exchequer  Chamber  has  only 
power  to  affirm  or  reverse;  yet,  where  judg- 
roents  are  given  for  defendants  and  reversed 
in  the  Exdiequer  Chamber,  they  may  award 
a  judgment  quod  recuperare  debeat,  4  Mod. 
126, 

11.  If  judgment  given  in  B.  R.  for  defend- 
ant be  reversed  in  .the  Exchequer  Chamber, 
an  interlocutory  judgment  quod  querent  recu- 
peret must  be  given  there,  and  B.  R.  award 
the  writ  of  inquiry  of  damages.  Anon,  12 
Mod.  153. 

(c)  Chancery, 

1.  The  power  of  the  chancellor  respecting 
writs  at  common  law  is  circumscribed  and 
defined  by  the  common  law.    Plow,  74. 

2.  Writ  of  debt  was  never  returnable  into 
the  Chancery.    Plow.  208. 

3.  The  court  of  Chancery  cannot  award 
an  audita  querela  where  thfi  record  of  the 
judgment  is  in  another  court    Mo.  850. 

4.  It  was  held,  that  the  court  of  King's 
Jtench  could  not  pretend  to  the  exclusive 


power  of  discluirging'  priaoners  upen  AsWif 
corpus  (unless  in  cases  of  privilege,)  buttbit 
the  chancery  had  a  sioular  power.  Busk&t 
case,  Vaugh.  157. 

5.  Tiie  chancellor  cannot  upon  a  bare  sor- 
misc  change  the  proper  officer  appointed  to 
execute  writs,  nor  the  form  of  the  writ,  cor 
the  jurisdiction  of  the  proper  court  Wtmlat^ 
V.  WiUoughby,  Plow.  74. 

6.  A  bill  may  be  in  Chancery  to  foreclose 
a  mortgage  on  lands  out  of  its  jurisdictioiv  ^ 
the  person  be  within  it  1  Salk.  404. 

[See  also  ante,  tit  Chancery,  p.  275. 
(d)  J^tn^'s  Bench, 

1.  This  court  is  ancient  and  general,  and 
presumed  to  extend  to  all  personal  real  and 
mixed  actions  before  Magna  Charta,  and  ever 
since,  to  all  personal  ones  by  original  or  bill 
Barker  v.  Dormer,  1  Show.  192. 

2.  The  King's  Bench  exercises  whaterer 
authority  was  lawfully  exercised  in  the  Slar 
Chamber.    Reg,  v.  Ak»n,  10  Mod.  187. 

3.  This  court  is  invested  with  a  geneni 
jurisdiction  over  inferior  courts.  Bttrgk  t. 
Blunt,  10  Mod.  349,  350. 

4.  And  inspects  their  proceedinga  Groe^ 
veh  v.  Burwell,  Holt,  184. 

5.  Misdemeanors  extrajudicial  (tendiDg  to 
oppression)  are  corrigible  in  R  R-  1  W. 
Raym.  6. 

6.  The  King's  Bench  has  joriBdicUon 
within  the  verge.     T.  Jones,  53. 

7.  The  power  of  R  R.  extends  to  all  inftrior 
inafistrates  whatsoever,  to  compel  them  to  do 
their  duty.  Rex  v.  HeathcoU,  10  Afod.  4& 
60. 

8.  The  court  of  Kind's  Bench  may  fine  a 
county  clerk  for  negligence  in  his  office- 
Anon,  1  Mod.  249,  250. 

9.  All  misdemeanors  of  judicial  officers  arc 
contempts  of  R  R.  Anor^  1  Salk.  ^h 

10.  The  King's  Bench  may  quash  the  or- 
der  of  commitment  upon  a  certiorari*  ButkeW$ 
case,  Vaugh.  157. 

11.  This  court  refused  a  mandamna  after » 
verdict  in  C.  B.  for  a  false  return,  because  Ifte 
verdict  was  not  in  B.  R.    Hdt,  183. 

12.  The  court  of  King's  Bench  may  pro- 
hibit  any  court  if  they  exceed  their  junsdic. 
tion.  Sir  H,  Warner  v.  Sackerman,  3  Baisi 
120.  Vaugh.  157.  S.  P.  ,     .   . 

13.  The  court  of  King's  Bench  hasjans. 
diction  over  the  ecclesiastical  judge  for  noD- 
feasance  or  misfeasance.    Anon,  2  Ro.  lU  • 

14.  The  sheriff  by  his  return  ought  not » 
dispute  thejurisdiction  of  this  court  l^reper 

v.  Blaney,  2  Saund.  193.  ^        ,  ^ 

15.  The  13  Eliz.  c  9.  which  makes  or^ 
of  commissioners  of  sewers  ^^''^^? ''^^^ 
tjie  royal  assent,  and  enacts  that  they  sd»" 
not  be  reversed  but  by  other  conmujsioowj 
does  not  thereby  restrain  the  court «'.  *i°f 
Bench  of  its  general  jurisdiction  over  inlcnw 
courts.    Smith's  case,  1  Mod.  45.  , 

16.  The  general  jurisdiction  of  the  hing 
Bench  is  not  restrained  by  a  itatute,  uiue» 
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there  be  ezpreai  ne^tive  words  to  that  effect 
Rex  V.  Moor,U  Mod.  129. 

[  *398  1  *17.  The  court  ofB.  R.  has  power 
to  bail  in  all  cases  of  treason,  even 

thoQvh  they  cannot  try  the  {Nirty  bailed.  Ld» 

Daiiy''9  case.  Skin.  163. 

18.  Upon  the  return  of  the  habeas  eorpuM^ 
the  Kiji^s  Bench  may,if  tbcy  please,  bail  the 
prisoner ;  but  the  Common  Pleas  must  remand 
hioi,  if  the  cause  of  the  imprisonment  returned 
is  just    Yaugh.  157. 

19.  The  court  of  King's  Bench  has  no  juris- 
diction with  respect  to  a  commitment  by  the 
House  of  Lords  or  House  of  Commons  during 
the  sluing  of  parliament  Lord  Shaftesbury*  t 
case,  1  Mod.  164.  Skin.  163. 

20.  Held  that  common  process  from  K.  R 
did  not  run  into  Wales;  but  that  the  course  was 
to  proceed  by  original.  Floide  v.  Berthold,fi 
Ro.141. 

21.  And  that  a  suit,  commenced  by  original 
in  K.  B.,  could  be  laid  in  any  county  the  plaintiff 
chose,  and  the  court  could  not  compel  him  to 
change  it    3  Ro.  141. 

22.  In  pleading  any  thing  done  in  the  King's 
Bench,  it  ought  to  be  shown  where  it  sat,  be- 
cause  that  court  is  remoyable.  Thomson  v. 
CUrk,  Cro.  Eliz.  604. 

23.  If  a  judgment  from  an  inferior  court  is 
removed  into  K.  B.  by  error,  and  af&rmed,  exe- 
cution may  issue  into  any  part  of  England.  1 
Sannd.  Rep.  135  c.  n.  (5.) 

24  When  a  record  comes  into  R  R.,  it  shall 
never  be  removed  out  of  it  Jeffreson  v.  Mor^ 
ton,2Saand.27.  Id.n.(l.)  FowlesY,  Bridges^ 
1  Show.  187. 

25.  The  record  remains  there,  notwith- 
Btanding  error  in  ths  Exchequer  Chamber ; 
otherwise,  in  C.  P.  Fowles  ▼.  Bridges^  1  Show. 
187. 

26.  There  is  a  difierence  allowed  between 
this  court  and  the  Exchequer ;  in  the  one,  the 
record  is  actually  removed ;  and  in  the  other, 
there  is  only  a  commission,  and  that  is  between 
the  parties  and  no  others.  Burnet  v.  Fox^  2 
Keb.  594.    1  Show.  187, 18a 

27.  Where  in  Chaneery  one  of  the  defend- 
ants pleads  to  issue,  and  the  other  demurs,  and 
the  record  comes  entire  into  the  King's  Bench, 
ts  it  ought  to  do,  the  K.  R  shall  give  judg- 
ment b^  on  the  verdict  and  the  demurrer, 
umI  the  record  shall  not  be  remanded  into 
Chancery.  Jeffreson  y.  Aforton,  2  Saund. 
27. 

28.  In  ejectment,  if  judgment  be  given  in 
the  court  of  King's  Bench  that  the  plaintiff 
nl  camat  per  biSam^  and,  on  a  writ  of  error 
hrought,  the  Exchequer  Chamber  give  judg- 
ment that  the  said  judgment  given  in  tne 
Kbg't  Bench  shall  be  reversed  and  the  plain- 
tiff restored,  &.C.,  the  court  of  King's  Bench 
cannot  give  a  new  judgment  that  the  plaintiff 
■hall  recover  his  term,  &c.  Philips  v.  Bury, 
4  Mod.  126. 

29.  The  King's  Bench  will  not  adjourn  a 
writ  of  error  into  the  Exchequer  Chamber, 


where  the  judges  are  equally  divided.  Thornby 
V.  Fleetwood,  1  Stra.  383. 

30.  An  issue  joined  in  Chancery  (the  re- 
cord being  delivered  into  the  King's  Bench) 
may  well  be  tried  by  nut  prius  out  of  the 
King's  Bench.  Eyres  v.  Taunton,  Cro.  Car. 
313. 

(e)  Common  Pleas, 

1.  The  Common  Pleas  court  is  the  proper 
court  to  try  the  validity  of  a  fine.  Lord  Say  and 
&/e'«ca9e,  lOMod.44. 

2.  Prohibitions  for  encroachment  of  juris, 
diction  may  issue  as  well  out  of  the  Common 
Pleas  as  King's  Bench.  Vauffh.  209.  Bush. 
eWs  case,  Vaugh.  157.  HaUey'*s  case,  Cro. 
Car.  88. 

3.  The  Common  Bench  cannot  write  to  the 
King's  Bench  for  a  record.  Brett  v.  Sheppard, 

1  Leon.  90. 

4.  But  they  may  send  to  an  inferior  court 
for  the  tenor  of  the  record,  by  certiorari  out  of 
their  own.    Pie  v.  ThriU,  Hob.  135. 

5.  By  31  Car.  2.  c  2.,  the  courts  of  Common 
Pleas  and  King's  Bench  in  term  time,  and 
any  judge  of  eiUier  of  those  courts,  or  baron 
of  the  Exchequer,  may,  in  the  vacation,  award 
a  habeas  corpus  ^r  any  prisoner  whatsoever. 

2  Mod.  199.  notis. 

6.  By  16  Car.  1.  c.  10.,  the  court  of  Com. 
mon  Pleas  may  grant  a  habeas  corpus  to  any 
person  committed  by  the  privy  council  2 
Mod.  199.  notis. 

7.  The  Court  of  Common  Pleas  may,  by 
the  common  law,  grant  a  ftabeas  corpus  in  all 
cases  of  misdemeanor.  Jamen's  case,  1  Mod. 
235.    Jones's  case,  2  Mod.  198. 

8.  The  Common  Picas  or  Exchequer  may» 
upon  the  return  of  a  habeas  ^corpus, 
discharge  a  prisoner,  if  it  appear  the  [  *399  ] 
imprisonment  is  against  law.   Bush- 

eWs  case,  Vaugh.  157. 

9.  If  the  imprisonment  is  just,  or  doubtful 
and  uncertain,  the  Common  rleas  cannot  bail 
him,  but  must  remand  him.   S.  C.  Vaugh.  157. 

10.  This  court  may  make  order  for  the  re- 
gulation of  the  Fleet  prison.    2  Mod.  221. 

11.  No  recognizance  lies  on  a  capias  in  the 
Common  Pleas.    Anon.  11  Mod.  45. 

(f )  Exchequer. 

1.  The  court  of  Exchequer  can  hold  all 
common  pleas  between  the  king's  subjects. 
Stradling  v.  Morgan,  Plow.  208, 209. 

2.  But  a  surmise  of  privilege  is  necessary 
to  be  made  by  plaintiff,  in  order  to  give  juris- 
diction to  the  court    Plow.  208. 

3.  The  court  of  Exchequer  may  hold  plea 
of  an  annuity  of  the  grant  of  the  king,  and 
may  compel  the  treasurer  and  chamberlain  to 
make  payment  to  the  grantee.  Banker^s  case. 
Skin.  609,  610, 611. 

4.  Debt  on  simple  contract  lies  here  lUfainst 
an  executor.    1  Saund.  Rep.  217.  n.  [cj, 

5.  It  was  formerly  considered  that  they 
could  not  hold  plea  of  an  action  of  debt  upon 
abend.    Plow. 208. 

6.  Where  a  statute  gives  outlawry  upon  an 
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informatiaii,  the  foit  cannot  be  brought  in  the 
Exchequer.    2  And.  128. 

7.  monstrans  de  droit  lies  only  in  the  Chan- 
cexT  or  Exchequer,  except  in  a  special  case. 
Skin.  609. 

8.  Exchequer  ought  not  to  hold  plea  of 
franktenement  by  information,  nor  for  any  but 
the  king*8  ministers  and  debtors.  Agard  v. 
Tandish,  2  And.  129, 130. 

9.  The  claim  upon  a  seisure  by  an  officer  of 
the  revenue  can  only  be  in  this  court  Par- 
ker, 69. 

10.  If  goods  be  condemned  by  this  court, 
and  proclaimed  as  forfeited,  the  property  is 
altered,  so  as  no  action  of  trespass  or  trover 
will  lie  by  the  proprietor  against  the  person 
that  seizes  them.    T.  Raym.  336. 

11.  This  court  holds,  that  when  a  purchaser 
of  the  king's  debtor  conveys  the  land  to  the 
king,  who  re-conveys  it,  the  land  is  still  lia- 
ble,  without  a  special  grant  of  discharge.  Hob. 
46. 

12.  The  king  may  dispose  of  the  land  itself 
of  a  person  outlawed,  by  the  course  of  the  Ex- 
cheouer.    T.  Raym.  17. 

13.  The  court  of  Exchequer  may  devise  as 
well  for  life  as  for  years  the  king*s  lands,  un- 
der the  Exchequer  seaL  Kemp  v.  Barnard^ 
Cro.  Car.  513. 

14  Though  writs  are  directed  to  the  trea. 
surer  and  barons,  yet  the  treasurer  has  not 
any  jurisdiction  in  the  Court  of  Pleas.  Skin. 
610. 

(g)  Sftar  Chamber, 

1.  The  Star  Chamber  was  not  a  court  of  re- 
cord.   1  And.  132. 

2.  The  King's  Bench  now  has  all  the  lawful 
power  which  ue  Star  Chamber  formerly  pos- 
messed.    Holt,  361. 

(h)  High  camminum, 

1.  It  WIS  held  that  the  high  commissioners 
had  not  authority  on  commission  to  order  the 
payment  of  a  pension  out  of  a  rectory  impro- 
priate;  and  that  the  Stat  1  Eliz.  did  not  extend 
to  such  a  case.    Boper*9  case,  12  C&  45. 

2.  By  express  proviso,  the  high  commis- 
aioners  cannot  intermeddle  with  aU  heresies, 
but  only  with  exorbitant  heresies,  &.C.;  other 
heresies  shall  be  determined  before  the  ordi- 
nary.   Roper't  case,  12  Co.  47. 

3.  Held,  upon  a  return  to  a  habeas  eorptu, 
that  the  high  commissioner  cannot  impnson 
any  one  by  force  of  stat  1  El.  for  adultery,  and 
fbr  denying  alimony  of  his  wife.  The  return 
was  held  had  in  form,  for  not  showing  when 
the  adultery  was  committed,  and  beoaiise  it 
enjoined  the  allowance  to  the  wifo  of  a  compe- 
tent maintenance,  without  any  certainty,  &c. 
Chaneey'B  case,  12  Co.  82.  2  Brownl.  la 
S.C. 

4.  Slandering  the  proceedings  there,  held 
not  to  be  puniuable  in  that  court,  bnt  at  the 
common  law.  Edwards's  case,  13  Co.9.  S. 
P.    3Bulstl46. 

5.  Upon  special  verdict,  it  appeared  that  one 
C  was  deprived  for  preaching  against  the  oom- 


3 


mon  prayer;  held,  though  there  wu  anotker 
punishment  appointed  by  the  statute,  ud  not 
deprivation  until  the  second  ofienoe,  the  bisbop 
of  London  and  his  colleagaes,  by  virtue  of  the 
high  commission  to  them  and  others 
directed,  might  proceed*  by  the  ec-  [  *400  ] 
desiastical  law,  and  deprive  him  for 
the  first,  it  being  against  the  duty  of  hisoffiei 
as  a  minister,  and  they  having  power  to  |Rirf« 
their  body  of  all  scandalous  member^  the  &na 
of  the  sentence  was,  that  the  said  bishop,  by 
and  with  the  consent  of  others  of  the  said  ooo- 
misaioners  his  companions,  ^c.:  held,  that  the 
sentence  was  good.  Caudrey  v.  Aiton^  5  Ca 
la. 

6.  As  to  the  form  of  a  commitment  bj  the 
high  conunission  court,  see  Bttrrpt0er*«caw,3 
Bul8t48. 

7.  It  was  held,  that  if  articles  were  exhibit. 
ed  there  against  a  man,  he  ought  to  have  copia 
of  them;  and  if  denied,  a  prohibition  la-  ' 
Bulst  51. 

(i)  Cottft  haron, 

1.  A  court  baron  held  in  the  nigfht  is  gtxxJ, 
and  the  lord  is  a  chancellor  in  his  court  isM- 
Mo.  68. 

2.  Court  baron  cannot  be  by  preMriptiaD; 
for  it  is  incident  to  a  manor,  ftfi  ▼•  Tff^^'* 
Cro.  EUz.  792. 

3.  It  may  be  held  before  the  steward  hj 
prescription.  Lambert  t.  Thenim^  1  La. 
Raym.  92. 

4.  The  stewardship  of  a  court  baroa  u 
grantable  in  reversion.  Sir  U.  Houard  ^ 
Wood,  T.  Jones,  12a 

5.  It  is  grantable  to  two,  and  fbr  years,  *c 
S.  C.  T.  Jones,  127. 

6.  Custom  fbr  tenants  to  approw  by  pre- 
sentment of  a  court  baron,  does  not  rcstram  the 
lord's  right    1  Saund.  Rep.  353  6.  n.  [bj- 

7.  In  the  court  baion,  the  process  w  wd. 
mens,  attachment,  and  distress.  Tuberm  ▼• 
Tip>er,12Ro,m.  .    .   .^ 

a  If  the  court  baron  award  a  «i5^m«J^ 

and  the  bailiff  assent,  he  is  a  *«*H***y"J? 
court  has  no  power  in  any  case  toawwd  ««* 
a  process.    T\ihenfiU  v.  Tapper,  2Ra  494 

9.  A  court  baron  cannot  be  h<J^^JT2 
two  fireehold  tenants  of  the  manor.    Chetwota 

V.  Crewe,  Willes,  614.  ,  , 

10.  Such  freehold  tenants  cannot  be  cr«wo 
at  this  day.  If  the  lord  now  «»^«7.P^  " 
the  demesne  of  the  manor  to  A  and  w»  **J 
and  other  part  to  B  and  his  heirs,  to  hold  tf" 
his  manor  by  fealty  and  suit  of  court,  and  uiw 
hold  a  court  before  those  two  ^0*°.^  \Z 
tenants,  the  court  is  improperly  ^°'^[^ 
consequently,  any  amercement  at  that  ooo" 
bad.    WiUc8,614.  ^, 

11.  An  amercement  at  a  court  w^f^n 
free  suitor  must  be  affeered  by  two  frjenow 
tenants  of  the  manor.    Willes.  619-  n.  iV' 

12.  Distress  does  not  lie  for  an  amcrceow 
in  a  court  baron.    Ma  185.  *«-  . 

[See  also,  ante,  tit.  CorrnoLD,  dir-  ^-  r 
365.] 


COVENANT. 


401 


(j)  County  court. 

1.  In  a  oounty-coort,  a]thoii|fh  the  tuitora 
are  the  judges,  jet,  by  prescription,  it  may 
Clike  a  court  baron)  be  held  before  the  sheriff. 
1  Mod.  171, 173. 

3.  A  ooort  described  as  an  ancient  oonrt, 
bolden  beibre  the  sheriff  of  the  cottntj-coort, 
Ugood.    1  Mod.  171. 

3.  Trespass  on  the  case  may  be  brought  in 
the  eoanty..coart,  bat  not  trespass  vi  et  armts. 
ITti^  ▼.  Jaekoonj  1  Mod.  215. 

4.  The  suitors  and  clerk  of  a  county ^xiurt 
may  be  amerced  by  the  court  of  King's  Bench 
lor  Ticioos  pleadings.    1  Mod.  249, 250. 

[See  ^ott,  tiL  Hdndrkd.] 

(k)  MarahaUea  court. 

1.  Tbe  court  of  the  Marshalsea  is  a  court 
by  prescription.  Penson  %  Cartwright^  1 
Balst.208. 

3.  What  jurisdiction  the  court  of  the  Mar- 
ahalsea  had  at  the  common  law,  beibre  the  act 
'^ArtievU  auper  chartao,^  and  in  what  action, 
and  to  what  places  and  persons  their  jurisdic- 
tion extended,  see  the  Marshaliea  case,  10.  Co. 
68  K 

3.  *Qd  an  tnstmiil  computasoet  brought  there, 
a  bare  accounting  together  is  sufficient  to  give 
a  jurisdiction  to  that  court  Spackman  y.  Sfuo- 
s«y,8Mod.77. 

4.  Debt  lies  not  in  the  Marshalsea  on  a 
judgment  in  B.  R.  Salk.  439. 

5.  The  ooort  of  the  Marshalsea  has  no  juris- 
diction  in  auumpait,  where  neither  the  plain- 
tiff nor  defendant  is  of  the  king's  household; 
and  if,  in  such  case,  judgment  has  been  ob- 
tained against  the  principal,  and  one  of  the 
bail  is  arrested  by  process  out  of  the  Marshal- 
sea, such  bail  may  maintain  an  action  for  false 
imprisonment  against  the  party  who  sued  out 
the  process,  the  marshal  who  directed  the  exe- 
cution of  the  process,  and  the  officer 

[  *401  ]  who  executed  it    *HaU  y.  Stanley 
and  takers^  10  Co.  68  b.    I  Brownl. 
199.    2  BrownL  124  S.  C.    2  Ra  498.  S.  P. 

6.  On  an  indictment  and  acquittal  in  B.Rm 
an  action  was  brought  in  the  Marshalsea  for 
a  malicious  prosecution;  but  on  giving  bail 
above,  the  proceedings  were  stayed.  Rex  v. 
RoberU,  307,  308.  See  1  Sid.  280.  1  Salk. 
209. 

7.  If  the  marshal  holds  plea  of  a  thing  done 
oat  of  the  verge,  it  is  void,  and  coram  nonju- 
dke.    Plow.  37. 

8.  But  though  their  judgmentof  things  not 
within  their  jurisdiction  is  void,  yet  a  writ  of 
error  lies  of  it  Baptist  v.  Michelbourn^  Cro. 
£112.502. 

(1)  Court  cf  honour. 

1.  This  ooort  has  the  ordering  of  preced- 
ency, arms,  and  funerals,  and  is  now  held  be- 
ibre the  eorl-marshal  only.  Ilie  court  of  life 
and  member  is  held  berore  the  constable  and 
■teward.    Poriter**  case,  1  Lev.  230. 

%  The  court  of  the  constable  and  marshal 
onnot  punish  private  parsons  for  marshalling 


funerals,  or  ptintuig  arms  contrary  to  herald- 
ry.    Ruooel  v.  Oldish  and  otkers^  1  Show.  353. 
3.  Fees  cannot  be  sued  for  in  this  court 
CUrk  y.  Lee,  10  Mod.  264. 

(m)  Court  ofreoueoto. 

1.  The  ancient  court,  called  the  court  of  re- 
quests, had  not  any  power  by  commission, 
statute,  or  common  law.  Stepney  y.  Uoyd^ 
Cro.  Eliz.  647. 

2.  It  was  held,  that  no  commission  was 
awardable  from  a  court  of  conscience,  to  seize 
the  defendant's  goods  but  only  imprisonment 
for  not  obeying.  Brogravt  y.  Watte,  Cro.  Eliz. 
651. 

3.  The  taking  of  goods  by  a  sheriff  of  Lou* 
don  by  a  commission  out  of  the  court  of  re- 
quests, is  not  justifiable  in  detinue.  Evtring^ 
ilomy.  Watts,  Mo.  549. 

(n)  Piepowder-court. 

1.  The  piepowder  courts  are  only  for  mar- 
ket  causes.    Hob*  12. 

JL  Information  andjudgment  there  are  only 
voidable  by  error.     WiUcinoon  v.  Netheroi^ 
Cro.  Eliz.  530. 
HI.  Of  what  tbihos  courts  takk  judioiai. 

MOTlCa. 

1.  Every  court  is  bound  to  take  judicial  no- 
tice of  the  customs  of  the  other  superior 
courts ;  eeeuo  of  inferior  courts.  Lane^i  case, 
2  Co.  16  b. 

2.  The  courts  will  take  judicial  notice  of  the 
order  and  proceedings  in  parliament,  and  of 
their  committees.    1  Saund.  131  a.  n.  (1).  133. 

3.  If  ecclesiastical  or  marine  matters  come 
before  the  common  law  judges,  they  must  take 
notice  of  the  ecclesiastical  or  marine  law<» 
OrL  Bridg.  243. 

4.  Notice  of  a  public  act  will  be  taken,  but 
the  p&rty  must  bring  himself  within  it  % 
Saund.  Kep.  155. 

5.  The  law  takes  notice  of  the  difierent  seals 
of  tiie  king ;  as  the  great  seal,  the  exchequer 
seal,  and  the  privy  s^ ;  also  of  the  privy  sig. 
net    Lane^e  case,  2  Co.  16  b. 

6.  The  court  will  not  take  judicial  notice  of 
any  other  judges  but  its  own*  Hook  y.  SMpp^ 
Andr.  74. 

7.  The  court  vriil  take  judicial  notice  of  the 
end  and  beginning  of  terms.  1  Saund.  Rep* 
300  d.  n.  (7). 

8.  Ako  of  the  days  on  which  writs  are  made 
returnable.    Brou^h  v.  Perkmo,  6  Mod.  81. 

9.  And  on  what  day  the  king  dies.  Cole  v. 
Henry,  7  Mod.  104. 

COVENANT. 
I.  What  woans  makk  a  covenant,  on 
wHion  AN  action  will  uc,  p.  402. 
II.  Of  express  oa  implied  coyENANTS, 
p.  403. 

III.  Of  joint  or  several  covenants,  p. 

403. 

IV.  Of  mutual  coyENANTS,  p^  403. 
V.  Disjunctive  covenants,  p.  404. 

VI.  Relative  to  the  entirsness  op  a 
OOyENANT,  p,  404. 
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.  Or  00VENANT8  WHICH  EUN  WTTR  THE 
UiKD,  p.  404. 
General  roles  respbctinq  the  con- 
struction OF  COVENANTS,  p.    404. 

]    *IX.    How     ONE  COVENANT   MAT     BE 

affected  bt  another,  p.  404. 
Construction  of  particular   cove- 
nants;— 

(a)  Covenant  to  make  further  a$9ur' 

ance^  p.  405. 

(b)  For  renewal^  p.  405. 

(c)  For  auiet  enjoyment ; — 

1.  How  coDBtrued,  p.  405. 

2.  What  is  a  breach,  p.  406. 

3.  What  is  not,  p.  406. 

(d)  Covenant  to  eland  seised,  p.  406. 

(e)  Other  eooenants,  p.  408. 
Relative  to  the  performance  of  a 

covenant  ,* — 
(a)  Generally,  p.  409. 
(  b)  When  notice  is  necessary,  p.  410. 
(c)  When  a  demand  is  necessary,  p. 
410. 

To  WHOM    A    COVENANT    EXTENDS,   a 
410. 

Effect  of  a  covenant,  p.  410. 

How  looked  upon  in  EauiTT,  p.  410. 

Respecting  void  covenants,  p.  410. 

When  a  covenant  ib  avoided  or  dis- 
charged, p.  411. 

What  is  a  breach  of  covenant,  p. 
412. 

What  is  not  a  breach,  p.  413. 

Relative  to  the   action    of  cove- 
nant;— 

(a)  When  it  is  the  proper  form  of 

action,  p.  413. 

(b)  When  covenant  does  not  Ite,  p. 

413. 

(c)  At  what  time  it  lies,  p.  414. 

(d)  Parties  to  the  actum; 

1.  Plaintiffs,  p.  414. 

2.  Defendants,  p.  415. 

(e)  Venue,  p.  417. 

(f)  Declaration,  p.  417. 

(?)  How  the  breach  should  be,  p.  419. 
(h)  Of  oyer,  p.  422. 
(i)  Pleas  ;^ 

1.  What  are  good,  p.  422. 

2.  What  are  not,  p.  423. 
(j)  Replication,  p.  425. 

(k)  Rejoinder,  p.  425. 
<i)  Damages,  p.  425. 


I.  What  words  make  a  covenant,  on  which 

AN  ACTION  WILL  LIE. 

1.  **  It  is  agreed'*  that  A  shall  pay  to  B 
700/.  tor  the  land  in  D ;  covenant  lies,  if  B 
will  not  convey  the  land.  Pordage  v.  Cole,  1 
Sid.  423.  T.  Raym.  183.  S.  C. 

2.  Proviso  to  pay,  amoants  to  a  covenant  to 
pay.    Clapham  v.  MogU,  1  Lev.  155. 

3^  The  words  **  it  is  provided  and  arreed," 
amount  to  a  covenant  Dr.  Samtoays  v.  Sldsly, 
2  Mod.  77. 

4.  If  A  agree  for  himself,  his  ezecutors,  &c. 


to  pay  B  his  proportion  of  the  money  thttlirub 
shall  sell  for  leas  than  such  a  som, "  ao  si  B 
give  him  notice  in  writing  of  the  sale,"  tlui 
amoants  to  a  covenant,  (althoagh  the  vor^ 
**  covenant,  grant,**  &c.  are  wanting,)  a 
which  the  executor  of  A,  having  notice  of  tibe 
sale,  is  liable  to  an  action,  althonehnonotke 
was  given  to  his  teatalor.  Harwooay,  ISUisr^ 
2  Mod.  26a 

5.  An  action  of  covenant  will  lie  oa  the 
word  assignavit,  Fronatin  v.  SmaU,  2  hi 
Ravm.  1419.     1  Stra.  705.  &  C 

6.  Covenant  lies  on  the  word  dimisi  Hatbt 
v.(7Zooer,  10  Mod.  143. 

7.  The  words  **  yielding  and  paying,**  make 
an  express  covenant  Hellier  v.  Caibard,  1 
Sid.  266.  2  Mod.  92.  1  Saund.  Rep.  m  n 
(1).  Harver  v.  Bifd,  T.  Jones,  102. 

8.  A  clause  in'  a  lease*  that  the  lessee, "  paj. 
ing  the  rent,  and  perlbrming  the  oofenaotsflo 
his  part  to  be  pcHbrmed,  shall  quietly  enjo^ 
the  premises,**  is  a  covenant,  and  not  a  ooodip 
tion.    Hays  v.  Bickerstaffe,  2  Mod.  35. 

9.  The  assignee  of  a  lessee  may  hawcof- 
enant  upon  the  words  "  demise,  gnnt"  &c 
Noke's  case,  4  Co.  80  b.  Cn.  EL  S15. 
S  C 

*10.  It  Ucs  upon  the  word  «  w.[  '^OS  ] 
ranty,**  in  a  grant  of  the  ice.    Jeab 
V.  Miles,  1  Ro.  26. 

11.  Covenant  lies  upon  a  warranty,  wheare 
the  grantee  of  the  reversion  is  kept  out  by  th« 
second  lessee  fi>r  years.     Id.  ibid. 

12.  Lessee  to  have  conveniens  U^mtm,  wm 
succidendo  arbores,  Slcj;  covenant  he»  (or  cut- 
ting.   March ,  9.     1  Show.  389.  n.  (a). 

13.  If  husband  and  wile  levy  a  fine  ror  ««- 
eessit  to  A  for  ninety-nine  years,  if  he  «^ 
so  long  live,  with  a  general  warranty  aga»» 
aU  persons  during  the  said  term,  an  adwaol 
covenant  will,  on  the  death  of  the  husbwd, 
lie  against  the  wife  uoon  a  warranty,  waww 
V.  Heal,  1  Mod.  290.  *  1  Lev.  301.  S.  G. 

14.  A  covenant  in  a  deed  of  bargain  j^a 
sale  not  inroUed,  is  binding.  NortheoU  v.  t>«- 
derhiU,  1  Ld.  Raym.  388. 

II.  Op  express  or  impued  co^*'**!"*,  ,j 

1.  The  word  "  demise**  raises  an  impaw 
covenant  Deering  v.  FarringUm^  1  J»<* 
113 

2.  A  covenant  in  law  is  made  by  ^e  wort 
concessit,    Coleman  v.  Sherwin,  Cartn. so- 

3.  All  co,-nints  between  the  le«*»^^ 
lessee  are  either  covenants  in  law  or  ^f^..^ 
covenants.    Hayes  v.  Biekerstnff,  Vaagh.  uo- 

4.  An  express  covenant  restrains tneg^^ 
rality  of  a  covenant  in  law.  ^<*;i  ^L 
80.    Hayes  v.  Bickerstaff,  Vaugh.  126.  tro. 

Eaz.436. 675.  „.i^mfl. 

5.  If  A  assign  and  transfer  to  B  aflfben^ 

ney  that  shall  be  allowed  in Ucu  of  0"^^ 

in  a  ship,  B  may  maintain  ■".■5***^,^tl» 
A,  on  the  implied  covenant  arising  (JT.  j. 
words  "— s*"  -"'«  ♦*-«-&!•*•  notwitnw*"'^ 

ing  the 


assign  and  transfer,**  potwiuu^ 
subject  of  the  covenant  »•    ,,- 


in  action.    Veering  v.  FarringUfn^ 


1  Mod.  113- 
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UL  Or  joorr  oe  ibvzrai.  ootinaiitb. 

1.  A  ooveiuuit,  ''that  A  and  B  covenant 
Ibr  themselves  and  each  of  them,**  is  joint 
and  severaL  Bobinaon  \.  Walker^  7  Mod.  154. 

2.  Coreoant  with  two  jointly  or  severally, 
is  joint  or  several  according  to  the  case.  Mo. 
849.    Mareh,  103.  pi.  17& 

3.  A  covenant  with  several,  et  eum  qucUbet 
€t  fttftUbii  eartm^  is  a  several  covenant  only 
where  there  are  several  interests :  where  the 
interest  is  joint,  the  words  cum  quolibet  et  qua- 
libel  mrem  are  void,  and  the  covenant  is  joint 
Sling9^  V.  Btekwith,  5  Ca  16  a.  Coleman  v. 
Sherman,  Comb.  163.  1  Salk.  137, 13a  John- 
son  V.  WiUon,  Willes,  254. 

4  Althoogh  seven  join  in  a  covenant,  yet 
the  word  teparatim  makes  it  a  several  cove- 
nant, and  not  a  joint  covenant.  Mathewwn  v. 
/;ydMie,5Co.22b. 

IV.  Of  MUTUAL  COVENANTS. 

1.  If  A  covenant  to  pay  seamen  their  wages 
yearly,  and  B  **in  consideration  thereof**  co- 
venant to  pay  A  42s.  every  month,  tliose  are 
motoal  oovenaata^  iiiissen  v.  CMnf^  7  Mod. 
236. 

2.  So  if  A  covenant  to  assign  a  lease  to  B, 
and  B  covenant  to  pay  proinde  such  a  sum  of 
money,  A  cannot  recover  the  money  until  he 
has  assigned  the  lease,  or  delivered  it  to  the 
defendants  use,  and  tendered  it  Smith  v.  SheL 
berry,  2  Blod.  34.    1  Freem.  195.  a  C. 

3.  If  it  be  agreed  between  A  and  B,  that  B 
■hall  pay  A  a  sum  of  money  ibr  his  lands,  Slc 
on  a  particular  day,  these  words  amount  to  a 
covenant  by  A  to  convey  the  lands;  for 
**  agreed**  is  the  word  of  both ;  but  it  is  an  in- 
dependent covenant,  and  A  may  bring  an  ac- 
tion for  the  money  before  any  conveyance  by 
him  of  the  land.  Par  doge  v.  Cole^  1  Sound. 
319, 320. 

4  But  if  A  covenant  with  B  to  convey  cer* 
tain  lands,  so  that  the  said  B  pay  to  A  so 
moch  money  by  such  a  day,  A  is  not  obliged 
to  convey  this  lands  until  the  money  is  paid ; 
ibr  the  ito  qmod  makes  the  payment  a  condi- 
tioii  pteoedent  FeUham  v.  C^toort&,  7  Mod. 
11. 

5.  Covenant  by  A  with  B,  to  assign  to  him 
or  to  any  other  whom  he  should  appoint,  on 
the  30th  of  January  next,  one  hundred  shares 
Uk  such  a  corporation,  and  the  de^dant  co- 
venants with  the  plaintiff  to  accept 

[  *40i  ]  them  'the  said  30th  January,  and 
at  the  same  time  to  pay  the  plaintiff 
11002.;  the  assignment  ought  to  precede  the 
payment  Ehokk  v.  CuSwvrih^  Lutw.  493, 
493.  [179]. 

6.  A  covenanted  to  convey  the  freehold  to 
ft  copyholder,  in  consideration  of  a  covenant 
perfbrmed ;  and  the  copyholder  covenanted  to 
pey  such  a  sum ;  held,  he  is  bound  to  pay  the 
■mn  before  the  sMuranca  made;  but  other- 
wife,  of  a  covenant  to  be  perftrmed.  Broea»*$ 
cue,  3  Leon.  219. 

7.  Mutual  eovenasts  cannot  arise  upon  a 
dcedpoH    Semb.Loeki.Wr^,8UoL4h 

Vol.  I.  38 


8.  Covenant  upon  surrender  of  a  lease  to 
make  another ;  the  covenantor  levies  a  fine  to 
J.  S.;  tender  of  a  surrender  is  unnecessary, 
fbr  the  covenantor  hu  disabled  himself.    Scat 

V.  Maynie,  Cro.  Eliz.  450. 

9.  On  mutual  independent  covenants,  an 
action  may  be  maintained  by  either  party 
without  performing  his  own  part  Drench  v. 
TVetotn,  1  LdLRaym.  124. 

v.  DisjuNcrrvK  covenants. 

1.  If  one  is  bound  to  make  a  lease  to  J.  S. 
before  Michaelmas,  or  to  pay  him  100/.  and  J. 
S.  dies  before  Michaelmas,  the  100/.  ought  to 
be  paid.    Studholme  v.  Afanda//,  1  Lutw.  694 ' 

2.  Covenant  to  make  an  assurance  to  the 
obligee  and  hb  heirs,  the  conjunction  **  and** 
shall  be  taken  in  the  disjunctive.  Shipley  v. 
Chappel,  3  Mod.  235. 

3.  If  one  binds  himself  to  pay  10/.  or  so 
much  as  J.  S.  shall  appoint,  if  J.  S.  will  not 
appoint  any  sum,  the  10/.  ought  to  be  paid. 
Studhdme  v.  MandaU,  1  Lutw.  694 

VI.  RXLATIVZ  TO  TBS  DmRXNISS  OF  ▲  COVC- 

NANT. 

A  covenant  is  entire  and  cannot  be  appor- 
tioned.   Needier  v.  Ctueet,  Aleyn,  9. 

VII.  Or  CDVXNANTS  WHICH   RUN  WITH  THS    ' 

LAND. 

1.  A  covenant  cannot  run  with  rent  1 
Saund.  Rep.  241  a.  n.  [q]. 

2.  A  covenant  to  repair  runs  with  the  land. 
Spencer  v.  Clark,  5  Co.  16  a.  3  IjCV.  326.  1 
Salk.  317. 

3.  A  covenant  not  to  assign  a  lease  without 
license,  doee  not  run  with  the  land.  1  Saund. 
Rep.  288  h. 

4.  Covenant  that  A,  his  heirs  and  assigns 
■hall  be  paid  a  rent-charge  free  from  taxes,  is 
a  covenant  which  shall  cmarge  the  lend,  and 
runs  along  with  it  Brewiter  v.  Kidgd,  12 
Mod.  166, 167. 171. 

VIII.    GeNUUL  rules   RBSPBCTtNO  THE  CON- 
STRUCnON  OF  COVENANTS. 

1.  Where  a  man  is  bound  to  perform  the 
covenants  in  such  an  indenture,  this  is  to  be 
intended  all  the  covenants.    Plow.  34 

2.  Covenants  are  to  be  construed  according 
to  the  intention  of  the  parties.  1  Saund.  Rep. 
320  a.    1  Saund.  Rep.  60.  60  a. 

3.  Covenants  are  to  be  taken  strictly.  Hob. 
25. 

4  The  law  will  never  adjudge  that  a  man 
covenants  against  the  wrongful  acts  of  strang- 
ers, except  the  words  are  full  and  express ; 
and  therefore,  when  the  covenant  is  to  enjoy 
against  all  men,  the  covenant  is  not^  ex- 
pressly to  enjoy  against  tortious  acts,  neither 
will  the  law  so  interpret  it  Vaugh.  131. 123. 
125. 

5.  A  covenant  must  be  taken  with  reepeet 
to  the  whole  context  and  contents  of  the  deed. 
Hob.  275. 

IX.  How  ONE  OOVENANT  MAT  IB  ATrECTED  IT 

ANOTHER. 

1.  A  eovemat  may  be  qualified  by  other 
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fepecial  covenants  in  the  nme  inBtrnment    3 
Saund.  Rep.  176.  n.  (6).    1  Lev.  73. 

2.  The  tranaposition  of  a  covenant  in  a 
deed  does  not  affect  its  precedency.  1  Saund. 
Rep.  60. 

3.  If  a  man  covenant  that  he  has  a  lawful 
right  to  grant,  and  that  the  covenantor  shall 
enjoy  notwithstanding  any  person  claiming 
under  the  covenantor,  these  are  two  sevenu 
covenants,  and  the  first  bein^  general,  is  not 
restrained  b^the  second.    1  Mod.  101. 

4.  A  particular  express  covenant  may  re- 
strain a  general  covenant  in  law.  Omntford 
V.  Or#(A,  1  Saund.  60. 

5.  The  words  that  **  the  original  case  is  in- 

defeasible" are  not  restrained  *by 
[  *405  ]  subsequent  words  **  that  the  assignee 

shall  have,  hold,  and  enjoy,  &c.  with- 
out any  let,  Slc,  of  the  assignor.**  Craituford 
▼.  Griffith^  I  Saund.  60. 

6.  A  covenant  precedent  in  law,  may  be 
qualified  by  a  covenant  in  deed  subsequent 
Procter  V.  Johnmm^  1  Bulst  3. 

X.  CoifSTEUCnON  OF  PARTICULAR  OOVXNANTS; — 

(a)  Ccnenant  to  makfi  further  anurance, 
1.  The  vendee  of  land  covenants  to  make 
such  assurance  as  the  vendor's  counsel  shall 
advise,  proviso,  if  he  do  not,  to  stand  seised  to 
the  use  of  the  vendor ;  the  vendor  is  bound  to 
propose  and  require  the  assurance,  or  the  ven. 
dee  may  keep  the  land.    3  Dy.  361.  pi.  9. 

9.  A  covenant  to  make  such  assurance  as 
shall  be  reasonal]^  devised,  must  be  of  such 
assurance  as  difllers  not  from  the  bargain. 
JBsW  of  Clanriekanta  ease.  Hob.  275. 

3.  On  a  covenant  to  make  further  assurance, 
it  was  formerly  held,  that  the  covenantor  was 
not  obliged  to  make  it  with  oovenanti  ;  but 
the  law  has  been  since  altered ;  and  any  co- 
venant, if  it  be  reasonable,  may  be  inserted; 
but  not  that  he  is  seised  in  fee,  or  the  like. 
AUngton  v  Bales^  1  Leon.  S9.  Kinder^$  case, 
Crb.  Jac  571.  La$$tU  v.  ChatUrton,  T.  Raym. 
190, 191. 

4.  Covenant  to  make  further  assurance  by 
advice,  ought  to  be  performed,  though  the 
party  request  it  without  advice.  Cro.  EUiz.  465. 

5.  Ck)venant  to  make  assurance  binds  not 
to  release  with  warranty.  Wye  v.  ThrogmoT' 
fon,S  Leon.  130. 

6.  One  covenants  to  do  all  acts  for  further 
assurance;  he  is  bound  to  acknowledge  the 
note  of  a  fine  at  the  assizes,  although  no  writ 
of  covenant  be  pending.  Boldney  v.  Cuiteis, 
Moore,  810. 

(b)  For  renewal, 

1.  A  covenant  for  renewal  is  in  itself  a  mere 
personal  contract ;  and,  at  law,  the  only  reme- 
dy  which  lies  for  breach  of  it,  is  a  personal 
action.  Duehe$$  of  Chandoi  v.  BrownUnOt  3 
Ridgw.  405. 

2.  The  statute  6  Ann.  c.  2.,  does  not  enable 
a  lessee  to  maintain  an  action  of  covenant  at 
law,  for  breach  of  a  covenant  for  renewal  con- 
tained in  a  lease  which  had  been  registered 
pursuant  to  said  statute,  against  the  person 


claiming  the  reversion  and  inkeritance  of  ffae 
demised  premises,  as  assignee  of  thcf  covenant- 
or, by  deed  executed  prior  to  the  lease  and  co- 
venant, which  deed  was  not  so  registered. 
Dueheu  of  ChandoB  ▼.  BrownUnt^  2  Rid;. 
345. 

(c)  For  quiet  enjoymenL 
1.  How  construed. 

1.  After  dower  recovered  against  a  termer, 
he  lease"  over,  and  covenants,  tha.t  he  has  done 
no  act  to  impeach,  but  that  the  aasigiiee  mif  hi 
quietly  enjoy  without  let  of  him  or  of  uy 
other  person ;  the  words  but  that  have  rdatian 
to  the  covenant  that  he  had  done  no  act,  and 
extends  it  only  to  acts  done  by  himaelfl  2  D^. 
240.  pi.  43. 

2.  A  covenant  to  enjoy  without  disturbance 
generally,  or  against  aU  persons,  shall  be  ooo- 
strued  a  disturbance  by  legal  title ;  but  where 
a  man  covenants  expressly  against  those  who 
claim  or  pretend  to  have  a  right,  the  breach  if 
well  assigned,  though  the  disturber  has  no  le- 

fal  right    Southgate  v.  Chaplin^  1  Gocn.  230. 
augh.  119, 120, 121. 123.  2  Saond.  17^  178 

a.  Tisdale  v.  Sir  W.  Eesex,  Hob.  35. 

3.  And  the  reason  is,  that  the  lessee  has  his 
proper  remedy  against  the  wrong  doer ;  bnt 
not  if  he  enter  by  an  elder  titk.  HsyeM  t. 
Biekerstqf,  Vaugh.  118, 119. 

4»  Upon  the  words  *^a6s^tm|Mttli•Re,  iZest- 
gatione^^  covenant  lies,  if  the  party  himsdf 
disturb.    Bishop  v.  lUdnum^  1  Leon.  277. 

5.  Upon  a  covenant  that  the  lessee  shall  en- 
joy, ice,  without  eviction  by  the  lessor  or  any 
claiming  under  him,  if  debt  be  brought  on  a 
bond  for  the  non-performance  of  this  covenant, 
the  plaintiff  must  show,  that  the  person  evict- 
ing  had  an  elder  title.    Noke*»  case,  4  Co.  80 

b.  Cro.  El.  675.  S.  C. 

6.  Covenant  for  enjoying  a  lease  which  is 
void,  is  itself  void :  otherwise,  of  a  lease  void- 
able. Walter  v.  Dean  and  Chapter  ^  Nor- 
tmcA,  Mo.  875. 

7.  But  a  covenant  of  indemnity  against  aH 
acts  of  a  particular  person,  or*  against 

a   particular  claim,  is  a  covenant  [  *406  ] 
against  his  acts,  lavHul  as  well  as  un- 
lawfiil.    Perry  v.  EduMrde^  1  Stra.  400.   3 
Saund.  Rep»  178  a.n.  [a.] 

8.  Covenant  that  the  lessee  shall  quicdy  en- 
joy against  all  claiming  or  pretending  to  claim 
a  right  in  the  premises,  extends  to  all  mterrup- 
tions,  be  the  claim  legal  or  not,  provided  it  ap- 
pear, that  the  disturber  do  not  claim  under  the 
lessee  himself.  Chaplain  v.  Southgate^  10  Mod. 
384. 

9.  Under  a  covenant  to  enjoy,  discharged 
from  tithes,  a  suit  for  them  must  be  legal. 
Lanning  v.  Levering^  Cro.  Eliz.  917. 

10.  A  covenant  to  save  harmless  finm  evic 
tions,  (l^ing  in  a  lease  dated  long  before  the 
delivery,)  extends  to  evictions  before  the  de- 
livery,  though  after  the  date.  Lewis  v.  HiL 
lard,  1  Sid.  374 

1 1 .  Bond  bv  A  to  perform  covenants  in  an 
indenture  of  lease,  one  whereof  was,  tbit  A 
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■koald  pajr  rent  mtil  he  bring  an  aetion 
againfll  o*  the  tenant  in  poasession,  and  suffer 
a  Tercet  agminat  himaelf ;  it  is  not  enough 
that  B  quietly  enjoys ;  there  must  be  such  ver- 
diet  befere  the  rent  shall  cease*  3  Uy*  318.  pi. 

JL  Aa 

12.  Covenant  by  one,  that  he  has  an  inde- 
feasible lease,  and  that  he  shall  enjoy  it  with- 
out the  let*  dec  of  any  claiming  under  him ; 
the  laat  words  do  not  restrain  the  first  Gaitu^ 
ford  ▼.  Griffiik,  1  Sid.  328. 

13.  CoTenant  for  enjoyment  of  goods,  and 
to  save  harmless  against  B  and  others ;  this  is 
a  paiticular  oorenant,  and  no  notice  requisite , 
but  if  the  covenant  be  for  enjoyment  of  lands, 
there  oi^ht  to  be  a  disturbance  upon  title. 
Dod  ▼.  JMUfiaon,  Skin.  160« 

52.  What  is  a  breach. 

1.  Covenant  by  the  lessor,  that  the  lessee 
■ball  quietly  enjoy ;  if  the  lessor  oust  him,  it 
is  a  breach.     Csnis  v. ^  Cro.  Elix.  544. 

^  Hosband  makes  a  lease,  with  a  covenant, 
that  the  leasee  shall  enjoy  during  all  the  term, 
without  interruption  by  him  ornis  assigns,  or 
any  other  by  his  title,  and  dies ;  if  the  wife 
oasts  the  leasee,  it  is  a  breach  of  the  covenant 
Sminuertim  v.  BuUar,  3  Ro.  286. 

3.  A  covenant  for  quiet  enjojrment  against 
aQ  rJitiming  by  his  title  means  or  procure- 
ment, b  broken,  if  the  wife  recovers  a  jointure 
or  dower,  and  ousts  the  lessee.  Butler  y»Swin- 
TieitoR,PshD.339. 

4.  Covenant  for  quiet  enjoyment  against  all 
bat  the  queen,  her  heirs,  and  successors,  is 
broken,  if  disturbed  by  the  queen's  patentee. 
Waodn^Y.  Greenwood,  Cro.  Eliz.  518. 

5.  If  the  agreement  be,  that  the  plaintiff 
fiwn  thenoeibrward  shall  quietly  receive  all 
tbe  tithes  of  such  cUmcs,  without  an^  inter- 
ruption or  molestation,  a  suit  in  eqmty  is  a 
breach.    Hitnt  v.  Danver$,  T.  Raym.  37 1 . 

3.  What  is  not 

1.  A  suit  in  chancery  is  not  a  breach  of  co- 
venant for  enjoying  without  disturbance,  Stc, 
Sdbif  V.  CMe,  Ma  869.  Afioh.  3  Leon.  71. 
pLl09. 

3.  Covenant  to  enjoy  is  not  broken  without 
lawful  disturbance ;  and  this  may  be  shown 
after  judgment  by  nil  dieit^  and  inquiry  of 
damages.  CAaat/iswer  v.  PrMslZey,  Cro.  Eliz. 

3.  A  is  bound  to  suffer  his  lessee  to  enjoy, 
aod  that  without  interruption  of  himself  or 
any  other ;  a  copyholder  entering  by  elder  ti- 
^  is  no  breach,  unless  A  actuuly  procured 
tbe  disUirbanoe.    3  Dy.  255.  pi.  4. 

(d)  Covenant  to  stand  $ei$ed. 

!•  la  a  covenant  to  stand  seised,  the  words 
of  covenant,  **  to  stand  seised  to  Uie  use  of," 
^n  are  not  absolutely  necessary,  fbr  any 
wordg  tantamount  are  sufficient  Scudamore 
V.  Cmring,  1  Mod.  178. 

2.  Woras  which  cannot  otherwise  take  ef" 
feet,  shall  amount  to  a  covenant  to  stand 
■aised.    Miui^e  V.  Jlv^ge,  1  Com.  334. 

3.  But  a  conveyance  cannot  operate  by  way 


of  covenant  to  stand  seised  where  the  Intent 
of  the  party  who  conveys,  appears  to  be  con- 
trary to  such  a  construction.  Daw  v.  New* 
ioroitt^,  1  Com.  242. 

4  The  only  considerations  which  will  sup- 
port it  are  blood  and  marriage.  2  Saund* 
Rep.  97  a,  m  [b,]  And  see  1  Saund.  Rep. 
236  d. 

5.  If  a  man  seised  in  fee,  give  and  grant, 
bargain  and  sell,  alien,  enfeoff,  and  confirmi 
certain  lands  to  his  daughter,  in  consideration 
of  blood  and  marriage,*  he  thereby 

raises  a  use  by  way  of  covenant  to   [  *407  ] 
stand  seised.   Sinidamore  v.  CrooO' 
ing,  1  Mod.  175, 176. 

6.  A  fiither,  in  consideration  of  the  mar. 
riage  of  his  son,  covenants  to  stand  seised  to 
the  use  of  himself  and  his  heirs,  it  is  no  good 
consideration  as  to  the  fiither ;  otherwise,  if  to 
establish  the  land  in  his  name  and  blood. 
Freehwater  v.  IZdis,  Yelv.  51. 

7*  Covenant  in  consideration  of  marriage  of 
his  eldest  son,  to  stand  seised  to  the  use  of 
him  in  tail,  remainder  to  the  second  son  in 
tail;  the  consideration  extends  to  both,  against 
a  purchaser  who  had  notice  and  security 
against  it    2  Lev.  157. 

8.  Covenant  to  stand  seised  to  the  use  of  a 
brother  is  good,  without  express  words  of  con- 
sideration.   3  Dy.  302.  pL  45. 

9.  A  father  covenants  to  stand  seised  to  the 
use  of  his  son,  and  a  sum  of  money,  is  men- 
tioned as  the  consideration ;  no  other  conside- 
ration shall  be  intended.  BedeWe  case,  7  Co. 
40  a. 

10.  A  consideration  which  stands  with  the 
deed,  and  is  not  repugnant  to  it,  may  be  aver- 
red.   BedeWe  case,  7  Co.  40  a. 

11.  An  averment  may  be  made  of  another 
consideration,  in  addition  to  that  expressed  in 
the  deed,  if  consistent  with  the  instrument 
MUdmaye  case,  1  Co.  175  a. 

12.  When,  in  a  covenant  to  stand  seised,  or 
bargain  and  sale,  the  consideration  is  goodt 
and  the  person  certain,  an  averment  may  be 
taken  according  to  the  truth ;  but  where  the 
consideration  is  general,  and  the  person  un- 
certain, no  averment  can  help  it  Mildmay'e 
case,  1  Co.  175  a. 

13.  The  covenant  is  good,  though  the  use 
be  a  fi-eehold  to  arise  at  a  future  time.  2  Saund. 
Repw  97  a. 

14  Covenant  by  tenant  in  tail  to  stand 
seised  to  his  use  fi>r  life,  is  as  much  as  he  can 
lawfully  do.  Bedingfield'e  case,  Cro.  Eliz. 
895. 

15.  If  a  man  covenant  to  stand  seised  to  the 
use  of  the  body  of  J.  D.,  the  covenantor  shall 
have  a  fee  simple  in  the  meantime.    1  Mod. 

9a 

16.  Covenant  to  stand  seised  for  the  ad- 
vancement of  the  covenantor's  son  and  of  his 
name  and  blood  and  posterity,  to  the  use  of 
himself  fi)r  life,  then  to  the  use  of  his  son  and 
of  such  woman  as  he  shall  marry,  Jtc :  the 

I  fiuher  died ;  the  son  married,  and  died ;  held. 
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the  wife  thall  take  the  eitite  limited  to  her. 
ilfi9ii.13Co.4a 

17.  If  a  man  covenant  to  stand  seiBed  to  the 
use  of  the  heirs  of  his  body,  he  shall  be  jodp^ed 
to  take  an  estate  for  his  own  life  by  imphca- 
tion.    PybuB  v.  Mitford,  1  Mod.  98. 

18.  If  a  man,  with  intent  to  preserre  his 
estate  in  his  name  and  blood,  covenant  to  stand 
seised  to  the  use  of  himself  for  life,  and  after 
his  decease  to  the  use  of  £.,  (his  first  son),  for 
life,  and  the  heirs  male  of  such  first  son,  and 
in  default  of  such  issue,  to  the  use  of  the  se- 
cond son  of  the  said  E.,  and  the  heirs  male  of 
such  second  son,  &C.,  and  so  severally  and 
respectively  to  all  and  singular  the  heirs  male 
of  the  bodv  of  E.,  E.  takes  only  an  estate  for 
life.    LUte  v.  {?ray,  2  Show.  7. 

19.  Held,  that  if  tenant  in  fee  lease  an  acre 
to  A  for  life,  another  acre  to  B  for  life,  and 
another  to  C  in  tail,  and  afterwards  b^  deed 
(reciting  the  said  estates)  covenants  with  his 
brother,  that  after  all  the  estates  ended  and 
determined,  he  and  his  heirs  will  stand  seised 
of  the  said  three  acres  to  the  use  of  his  brother 
in  tail,  upon  the  death  of  B,  the  brother  shall 
have  the  acre  leased  to  B.  Windham  v.  Deh- 
iicy,  5  Co.  7  a.    Moore,  191.  &  C. 

30.  Covenant  to  stand  seised  to  the  use  of  a 
stranger  in  consideration  of  love  and  affection, 
is  a  Su'gain  and  sale.  Bahnerin  v.  Pyke,  11 
Mod.  377. 

2L  A  covenant  to  stand  seised  is  a  good 
conveyance  to  make  a  tenant  to  the  pracipe, 
8  Saund.  Rep.  42  c. 

2SL  On  a  covenant  to  stand  seised,  a  use 
only  arises  to  the  person  within  the  considera- 
tion, and  not  to  a  stranger.  ChedingUnCB 
case,  1  Co.  153  a. 

23.  On  a  covenant  to  stand  seised,  no  use 
can  arise  upon  a  general  consideration ;  but  a 
sufficient  consideration  may  be  averred.  In 
such  a  covenant,  a  power  to  lease  will  not 
authorise  a  lease  to  one  of  the  blood,  for  the 
power,  by  reason  of  generality,  was  void  at  the 
time,  and  no  averment  will  help  in  such  a 
case ;  otherwise,  if  the  uses  had  been  limited 
upon  a  recovery,  fine,  or  feoffment,  where 

there  needs  no  consideration  to  raise 
[  •408  ]  the  uses.    The  words  •*' other  con- 

siderations,**  cannot  comprise  any 
consideration  previously  mentioned.  MwL 
may'B  case,  1  Co.  175  a. 

24.  Covenant  to  levy  a  fine  before  Michael- 
mas, and  that  he,  dtc  shall  stand  seised  to 
uses,  no  use  shall  arise.  Hale  v.  Cockenll,  3 
Lev.  126. 

25.  A  covenant,  that  he  has  made  no  for- 
mer  assurance,  but  that  the  land  shall  descend, 
raises  no  uses,    iinon,  3  Leon.  6.  pi.  18. 

26.  A,  seised  in  fee  of  a  messuage,  and  by 
indenture  tripartite,  between  himself  and  his 
wife  of  the  first  part,  his  second  son  of  the  se- 
cond part,  his  third  son  of  the  third  part,  in 
consideration  of  the  natural  affection  and  pa- 
ternal  love  which  he  had  for  his  said  sons,  and 
Ibr  their  better  advanoraimit,  and  that 


tenements  dioaid  eontiniie  m  his  name  ind 

blood,  covenanted  that  he  and  his  heirs  would 
stand  seised  to  the  use  of  himself  for  life,  and 
after  his  death  to  the  use  of  his  wifo  for  life, 
and  after  their  deaths,  of  one  moiety  to  the 
use  of  the  second  son  in  tail,  and  of  the  other 
moiety  to  the  use  of  his  third  soo  in  tail,  and 
afterwards,  A  died;  adjudged,  that  a  use  arose 
to  the  wife  for  her  life.  BedeWa  caae,  7  Co. 
40  a.    Jenk.  Cent  289. 

27.  On  a  feoffment  to  the  use  of  A  for  lift, 
remainder  to  B  for  life,  remainder  to  C  in  fee, 
if  A  refhses,  B  takes  immediately;  bat  in  the 
case  of  a  covenant  to  stand  seised,  oo  refbsal, 
the  estate  continues  in  the  covenantor  till  the 
use  to  the  remainder-man  arises.  Ckeding- 
UnC9  case,  1  Co.  153. 

28.  Tenant  in  tail  covenants  without  good 
consideration  to  stand  seised  to  himself  in  fee, 
and  suffers  a  single  recovery ;  it  shall  bind 
the  remainder.  Semh,  Freakwatar  ▼.  12iif, 
Yelv.  51. 

29.  A,  in  consideration  of  his  daughter^ 
marriage,  covenants  to  stand  seised  to  lus  own 
use  for  life,  and,  at  his  death,  that  she  and  her 
husband  shall  have  the  land  in  tail,  and  that 
all  persons  should  stand  seised  to  those  uses; 
and  also,  for  further  assurance;  after  the  mar- 
riage, he  bargains  and  sells  with  fine  and  re- 
covery to  one  with  full  notice  of  the  covenants 
and  use;  this  is  of  no  force,  but  on  the  death 
of  A,  the  daughter  and  her  husband  may  enter. 
3  I^.  235.  pL  80. 

30.  Covenant  by  A  to  stand  seised  to  him- 
self fer  life,  and  after  to  the  use  of  his  daogb- 
ters  unmarried  at  his  death,  until  they  saccef 
sively  levy  5001.,  remainder  to  the  heir  ibr 
life,  he;  the  father  died  30  Eliz.;  the  heir  en- 
tered, and  the  eldest  daughter  entered  not  notil 
42  Elliz.;  adjudged  she  had  surceased  her 
time,  but  that  she  might  have  remedy  fer  her 
portion  against  the  heir,  who  received  the  pro> 
fits  in  disturbance  of  her.  BJackbomfn  v.  £s<- 
sels,  Cro.  Elix.  800. 

(e)  Other  eooenanta. 

1.  That  he  is  seised  in  fee  aeeording  to  th 
indenture  by  which  he  purchased,  is  absolute- 
ly in  fee.    Croke  v.  Founds^  1  hew.  40. 

2.  That  notwithstanding  any  thing  done  I7 
him,  he  is  tenant  in  fee,  and  that  he  has  a 
grood  right  to  sell,  are  synonymous  terms,  and 
one  expounded  by  the  other.  Mervin  v.  Ifasiu, 
3  Lev.  46. 

3.  Covenant,  that  lands  limited  in  jdnton 
are  and  shall  continue  of  the  value  of^  Ace.  ex* 
tends  to  all  the  limitations  as  well  as  to  the 
jointure  estate.  Anon,  1  Ld.  Raym.  S65t 
366. 

4.  A  covenant  to  keep  a  house  in  good  and 
sufficient  repair,  and  so  to  leave  it,  binds  the 
covenantor  to  rebuild,  if  the  house  is  bornt 
down  by  accident  Chetterjield  v.  BoUaOt  S 
Com.  627. 

5.  ^  For**  makes  a  condition  precedent  b  1 
covenant  to  pay  money  for  stock  at  a  dij 
ontain.    Xodk  v.  ITr^gM,  1  Stem.  569. 


COVENANT- 


409 


6.  If  A  eovenant  with  B  to  Mrig;ii  omt  bis 
trmde  to  him,  and  thit  he  will  not  endeavour 
to  take  iway  any  of  his  oustomera,  and  B,  in 
eonaideratkm  of  the  performance  of  these  co- 
venants, covenant  on  his  part  to  pay  A  an  an- 
naity  ibr  life,  this  is  a  negative  covenant,  and 
not  a  conditioin  precedent  Hemloek  v.  Biack- 
law,  1  Mod.  64. 

7.  A  lessee  who  covenants  to  pay  rent  and 
to  repair,  with  express  exception  of  casualties 
W  fire,  is  liable  upon  the  covenant  for  rent, 
ahhoagh  the  premises  are  burnt  down  and  not 
rebuilt  by  the  lessor.  Chetierfield  v.  Bolton, 
2  Com.  633.  n.  a 

8.  Covenant  in  a  lease  to  repair  the  demised 
premises  from  the  time  of  the  lease  to  the  de- 
termination of  it,  is  a  oontinninsr  covenant, 

and  will  extend  to  buildmgs  erected 
[  H09  ]  after  the  lease.  Brmon^  v.  BlunuUn^ 

Skin.  121.  Dotue  t.  Earle,  3  Lev. 
365. 

9.  Covenant  to  leave  mill-stones  in  as  good 
ttmdttion,  or  to  pay  the  damage,  to  be  estimat- 
ed by  A ;  the  covenantor  must  procure  the  es- 
timation.  Sitiuttolme  v.  JUbnde/i^  1  Ld.  Raym. 
979.    Lntw.  693. 

10.  On  a  covenant  to  convey  all  lands  in 
Me  in  the  possession  of  A,  the  covenantor  is 
pot  bound  to  execute  a  conveyance  of  the  lands 
in  the  poaseasion  of  A,  and  all  other  lands  in 
Dsle.    Lnaela  v.  TatUrtan,  1  Mod.  67. 

11 .  Tliat  the  lessee  shall  take  fire  bote  svper 
^icta  jmaitaa,  extends  not  to  lands  excepted. 
Caeer.  Pajdin,  1  Leon.  117. 

12.  An  exception  in  a  lease  tliat  the  lessor 
Aall  have  so  many  faggots,  &c  does  not 
anioant  to  a  covenant  that  the  lessee  shall  pro- 
^e  them.  Thckerman  v.  Jktekerman,  1  Lutw. 
334. 338.  [118]. 

13.  Covenant  to  discharge  from  taxes,  ex- 
tends only  to  subsequent  taxes  of  the  same 
Mtorc,  not  of  different  natures.  Brewster  v. 
SitekeU,  1  Salk.  198. 

14.  The  words  **free  from  deduction  or 
^tement  for  any  taxes  imposed,  or  to  be  im- 
poied,  parliamentary  or  otherwise,"  or  with- 
SQt  any  deduction  defalcation  or  abatement  in 
uy  respect  whatsoever,  or  free  from  all  taxes 
And  assessments  whatsoever,  exempts  from 
subsequent  land-tax.  Brewster  v.  Kitchin,  1 
Ld.Raym.318.    lSaIk.l98.n. 

15.  Covenant  to  pay  all  taxes,  ^c  on  lands ; 
rates  to  the  church  and  poor  are  not  within  it 
TUed  V.  Starkey,  8  Mod.  314. 

16.  Covenant  to  save  the  lessee  harmless 
from  a  rent-charge ;  if  he  iwy  it  without  com- 
pnkion,  he  pays  it  in  his  own  wrong.  Han- 
samv.i{e(&aaii,3  Salk.  109. 

17.  On  a  covenant  to  levy  a  fine,  the  coven- 
tntor  b  not  obliged  to  acknowledge  a  fine  of 
other  lands.    7  Mod.  293. 

18.  A  covenant  in  a  lease  made  by  two 
•gainft  an  incumbrances  made  by  them,  is  to 
be  intended  as  if  b^  any  of  them ;  asa  release 
to  two  will  be  for  joint  or  several  acticos. 
MtrrkoK^s  ease,  Lat  161. 


19.  MThere  one  person  covenants  witii  an- 
other that  he  shall  have  lands  discharged  of  all 
rents,  the  covenantor  ought  to  be  discharged 
from  a  quit-rent  HBtnimond  v.  HiU,  I  Com. 
180. 

30.  Covenant  that  land  is  f^  fh>m  all  in- 
cumbrances, rents,  dtc;  a  rent-seek  is  within 
the  covenant    1  Sid.  167. 

21 .  Covenant  to  discharge  fi^m  charges  ex- 
tends only  to  lawfiil  enaigea,  Boylie  v. 
/fti^A««,  W.Jo.  242. 

^  Where  the  defendant  entered  into  a  co- 
venant to  pay  a  certain  rent  for  a  piece  of 
p;round,  and  that  the  rent  should  be  increased 
in  case  an  adjoining  piece  of  ground  (then  in 
dispute)  should  be  adjudged  to  belong  to  the 
plaintiff^  or  in  case  the  defondant  should  by  any 
ways  or  means  come  to  the  possession  thereof 
and  the  defendant  did  obtain  possession  there- 
of from  another  person,  to  whom  he  paid  rent 
for  the  same,  held,  that  in  order  to  entitle  the 
plaintiff  to  the  increased  rent,  it  was  not  ne- 
cessary that  such  adjoining  ground  should 
have  been  adjudged  to  plaintiff,  or  obtained  by 
him.    Heath  v.  Baker,  C.  T.  Hardw.  319. 

23.  On  a  covenant  to  pay  money  at  the  end 
of  six  months,  it  will  be  understood  to  mean 
calendar  (not  lunar)  months.  Semb.  Dyer  v. 
Sweeting,  Willes,  568. 

XI.  RKL4TIVI  TO  TRC  rXRIORHANCB  OF  A  OO- 

VENANT ; — 

(a)  Generally. 

1.  Where  one  is  bound  to  seal  a  deed,  he 
may  require  a  reasonable  time  to  show  it  to 
counsel    Symmes  v.  Smith,  W.  Jo.  314. 

2.  If  one  covenant  to  do  an  act,  he  alone  can 
perform  it    2  Dy.  191.  pi.  20. 

3.  Covenant  in  a  bargain  and  sale  of  lands 
in  fee  for  further  assurance,  as  the  counsel  of 
the  bargainee  shall  advise;  the  bargainee 
(though  bound  in  the  law)  cannot  advise,  but 
some  of  his  counsel  ought  JIfoore  v.  RssewsU^ 
5  Co.  19  b.  Cro.  Elix.  297.  S.  C. 

4.  If  one  covenants  with  B  to  enter  into  a 
bond  to  him  for  the  enjoying  of  land,  and  does 
not  express  the  sum,  he  shall,  be  bound  to  the 
value  of  the  land.    Samon^s  case,  5  Co.  77  b. 

5.  If  the  covenant  on  the  one  part  be  nega- 
tive, and  the  affirmative  covenant  on  the  other 
part  be  in  consideration  of  the  performance  of 
it,  although  the  negative  covenant  is  broken, 
yet  the  affirmative  covenant  ought  to  be  per- 
formed.   Lenthall  v.  Cooke,  2  Saund.  156. 

6.  A  negative  covenant  is  not  said 

to  *be  performed,  until  it  becomes  [  *410  ] 

impossible  to  break  it  2  Saund.  156, 

157. 

(b)  When  notice  is  necessary, 
1.  Covenant  to  make  an  estate  in  foe  before 
such  a  feast,  at  the  costs  of  the  covenantee ;  the 
covenantor  ought  to  do  the  first  act  by  giving 
notice  to  the  covenantee  of  the  manner  of  the 
assurance,  and  what  the  costs  are;  and  tho 
covenantee  ought  to  tender  the  costs.  Hailing 
V.  Conoard,  5  Ca  22  b.  Cro.  Elix.  617.  Owen. 
157.    Moon,  454.  457. 8.  C.    Stser  r.  ShaU 
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«ro/%,  12  Mod.  400,  401.    Frank  y.  FoiUr,  1 
And.  300. 

2.  Under  a  covenant  by  A,  to  make  aseor- 
ance  to  B,  at  the  coete  of  B,  A  must  give  no- 
tice what  assurance  he  will  make,  before  B  is 
to  tender  the  costs.  Heron  ▼.  TVeyne,  2  Ld. 
Ravm.  756.    Holiins  v.  Connard^  Mo.  454. 

i.  But  if  the  covenant  be  to  convey  on  a  day 
certain,  no  notice  need  be  given.  Steer  v. 
SkaUeroft,  12  Mod.  401. 

(c)  When  a  demand  m  neeesBary, 

1.  On  a  covenant  to  pay  20Z.  on  such  a  day, 
and  in  defiiult  thereof  to  pay  402.,  a  demand  is 
not  necessary  to  support  an  action  for  the  pen- 
alty.    Bradcot  v.  TVnoer,  1  Mod.  69. 

2.  Where  covenanti  are  mutual,  a  request  to 
perform,  or  a  tender,  is  not  necessary.  WUk' 
tfison  V.  Mimcr,  8  Mod.  173. 

XIL  To  WHOM  A  QOVKNANT  EXTENDS. 

1.  A  covenant  to  build  and  repair  does  not 
bind  an  assignee  unless  named,  being  for  a 
new  thing.    Anon.  12  Mod.  384. 

2.  Covenant  to  pay  a  rent  clear  of  taxes  to 
the  grantee  and  his  heirs,  will  include  assigns. 
Brewtter  v.  jKtteAtn,  1  Ld.  Rajrm.  320. 

3.  A  covenant  that  the  lessor  shall  pay  quit- 
renti  during  the  term,  does  not  extend  to  his 
executors.    2  Dy.  114.  pi.  60. 

4  A  covenant  in  a  lease  by  a  bishop  will  not 
bind  the  successor,  if  the  same  covenant  were 
not  in  former  leases.    2  Lev.  68. 

[See  alto  nost^  div.  (<2).  p.  414.] 

XIII.  Effect  of  a  covenant. 

1.  A  covenant  to  levy  a  fine  to  A  does  not 
change  the  estate  tiU  the  fine  be  levied ;  other- 
wise,  if  the  covenant  has  been  that  A  should 
have  the  estate.    1  Dy.  96.  pL  40. 

2.  Covenant  for  enjoying  and  occupying 
land  for  a  certain  time,  is' a  lease  of  the  land. 
Mo.  861.    Hob.  35. 

3.  Lease  for  life  by  indenture ;  proviso,  that 
if  the  lessee  should  die  within  sixty  years,  his 
executor  shall  have  so  many  years  as  shall  be 
behind  at  his  death ;  thb  proviso  is  but  a  co- 
venant, and  not  a  lease.  Parker  v.  Oroioenor^ 
2  Dy.  150.  pi.  83. 

3.  Covenanti  are  common  assurances  fa- 
voured  in  law.    Aleyn,  38. 

4.  A  covenant  not  to  take  advantage  of  a 
deed  or  covenant,  amounts  to  a  release  or  de- 
feasance.   Lacy  V.  Kinnation^  Holt,  178. 218. 

XIV.  How  LOOKED  UPON  IN  BaUITT.' 

1.  Covenants  founded  upon  valuable  consid- 
erations are  looked  upon  by  a  court  of  equity 
in  the  same  light  as  if  they  were  actually  per- 
formed. Coventry  v.  Coventry,  10  Mod. 
467. 

2.  Covenant  for  the  sale  of  lands ;  and  aAer 
the  money  paid,  the  vendor  (before  convey- 
ance) confessed  jud^ent  to  a  creditor ;  Lord 
Cowper  was  of  opimon  that  this  should  not  a^ 
feet  the  purchaser,  because,  in  equity,  the  land 
is  esteemed  to  be  sold  firom  the  tmie  of  the 
covenant  Coventry  v.  Coventry,  10  Mod. 
468. 

3.  So,  where  one  covanants  to  sell  and  con-  f 


vey,  and  dies  befiure  conyvyaaoe,  equity  win 
compel  the  heir  to  ezecate  the  sale.  CmeHni 
V.  Coventry,  10  Mod.  469. 

4.  Otherwise,  if  the  vendor  be  tenant  in  tiiL 
10  Mod.  376.  469. 47a 

5.  Yet  if  one  be  tenantin  tail,  withapower 
to  make  leases  for  three  lives,  and  covenutite 
make  such  a  lease,  his  covenant  shall  bind  tiie 
heir.    Coventry  r.  Covemtry,  10  Mod.  469. 

XV.  RESnBCTINO  VOID  OOVEHAMn. 

1.  Covenant  by  tenant  in  tail  to  the  ue  of 
himself  fir  life,  remainder  to  another  and  fail 
heirs,  is  void.    1  Saond.  Rep.  260. 

*2.  A  covenant  for  the  true  im-  f  *411  j 
prisonment  of  J.  S.,  and  also  to  pay 
chamber  rent,  &C.,  is  a  covenant  finr  ease  aad 
fiivonr,  and  so  within  the  statute  of  8  Hen.  & 
Moeedel  v.  Mtiddleton,  T.  Raym.  222. 

3.  Covenant  by  under  sheriff  that  he  vill 
not  m^e  execution  beyond  20^  and  will  not 
return  ven,fu*  without  the  assent  of  the  high 
sheriff,  is  a  covenant  against  law.  JhrtoK  r. 
Simme,  Mo.  856.    Hob.  13.  a  C. 

4.  Where  a  conveyance  of  land  is  void,  ao 
as  no  estate  passes,  all  dependent  covenanti 
arevoidahm.  NortheoU  v,  UnderUU,  1  SalL 
199.    1  Ld.  Raym.  38a  S.  C. 

5.  AlUer,  of  independ^toovenaota  &  C^  ^ 
Salk.  199. 

6.  Where  a  thin^  is  lawful  at  the  time  of 
covenant  made,  and  afterwards  is  prohibited 
by  law,  yet  the  covenant  is  bindiiig.  Brunn 
V.  Dean,  3  Mod.  39. 

7.  Covenant  by  a  feofiSse  not  to  alien  iagvA 
Hob.  13. 

8.  A  covenant  to  pay  interest  upon  vaxt- 
est,  or,  that  if  the  ship  miscarries,  the  p«ty 
shall  lose  his  wages,  me  void,  as  being  uirei- 
sonable.  Eatt  India  Company  v.  ilttMWi^ 
Com.  34a 

9.  Covenants  which  wait  or  depend  on  » 
estate,  are  void  in  their  creation,  if  no  ^ 
passes  by  the  deed.  Dutckeee  ^  Ckandte  f- 
Brownlow,  2  Ri(^.  40&    1  Lev.  45. 

10.  So,  if  the  estate  be  evicted  or  surrender, 
ed,  they  become  void.    2  Ridgw.  406. 

11.  Of  this  description  are  aU  corcnaitt 
contained  in  leases,  which  in  any  way  »»** 
to  the  land  demised.    2  Ridgw.  406. 

12.  Covenant  that  the  lessee  shooW  tow 
house-boot,  hay.boot,  &c  without  doing  wm»» 
upon  pain  of  forfeiture,  was  held  ^^^ 
law  appoints  as  much.  Arekdeaeon  v.y««"^» 
Cro.  ElijE.  604. 

XVL  When  a  covenant  is  avoidid  oe  »»• 

CHARGED.  ^ 

1.  If  the  lease  is  not  good,  there  M  nowj; 
enant  nor  breach.    Soprani  v.  ^atrrc,  x 
18.  19.  ^       . - 

2.  A  covenant  to  pay  money  at  a  wtnre  "j. 
is  discharged  by  a  release  of"  all  ^^/^^, 
actions,  causes  of  action,  oUigatiW  ■ou- 
tings obligatory,"  made  before  the  day  «P/ 
ment    Carthage  v.  Manby,  2  Show.  W-     ^ 

3.  If  A  covenant  to  m^  an  *f^t^ 
an  annuity  to  B  within  ox  montha  ana* 
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dealh  c€C^  and  if  he  refbie  to  make  meh  as. 
sozanoe  when  thereto  requested  by  B,  then  to 
pay  3001^  and  if  he  &il  payment  thereof^  then 
to  pay  such  a  penalty,  if  B  neglect  to  request 
A  to  make  the  assurance  within  the  six 
monthai,  he  diacharges  A  firom  the  covenant, 
and  of  eoorse  he  is  not  liable  to  pay  the  300/. 
Ba98H  T.  Bam9€t^  3  Mod.  200. 

4»  fa— or,  after  assignment  of  the  reversion, 
released  tlie  <soivenant  befi)re  any  breach ;  and 
held  welL     Harper  v.  Burgh^  3  Lev.  206, 207. 

5.  The  breach  of  a  covenant  being  in  the 
tipie  of  an  aeeignee,  and  an  action  brought  by 
him,  the  covenantee  cannot  lelease  this  action. 
MiddUmere  ▼.  OoodhaU,  Cro.  Car.  503. 

&  A  oorenant,  though  good  in  its  creation, 
may  be  extinguished  aHerwards  by  the  cot- 
enantor  to  whom  the  covenantae  was  heir. 
Mitdge  ▼.  Mudge,  1  Com.  333. 

7.  A  covenant  is  no  duty  nor  cause  of  actiop 
tin  broken,  and  therefore  not  discharred  by  a 
laleaBe  of  actions.  EeU  v.  Lambert^  Aleyn,  39. 

8.  Covenant  by  lessee  to  drain  other  land 
eut  of  the  lease ;  lessor's  entzy  into  tiie  land 
leased  does  not  suspend  the  covenant,  unless  it 
he  a  covenant  made  expressly  in  conaideration 
ef  the  demise.    Carith  v.  Bsady  Mo.  402. 

9.  Where  A  and  B  are  bound  jointly  and 
severally,  a  covenant  not  to  sue  upon  that 
bond  is  no  release  or  defeasance,  but  B  may 
stiU  be  sued.    Idtey  v.  Kinnofton,  Holt,  178. 

10.  A  covenant  not  to  sue  one  of  the  obli- 
gors, is  no  discharge  as  to  the  rest  FUzgertdd 
▼.  Ihmi,  11  Mod.  254. 

11.  Where  the  covenant  is  several,  if  the 
■eal  of  one  of  the  covenantors  is  broken  off,  it 
avoids  the  covenant  only  as  to  him ;  but  if  the 
covenant  were  joint,  the  deed  would  have  been 
defeated;  or  if  the  deed  had  been  raised  in  the 
date  after  the  delivery,  or  in  a  clause  which 
coocemed  all,  it  would  have  avoided  the  whole. 
MaUhewmmy.LydUUe,  5  Co.  2Slb,    CrcEliz. 

408. 470.  546.  &  C. 
[  M12  ]    #12.  A  covenant  is  barred  by  bank- 
ruptcy of  lessee  under  49  6. 3.,  if  his 
■Mignees  accept  the  lease.    1  Saund.  240  a.  n. 
(5).n.rp].241.n.[p]. 

XVIL  What  is  a  bskach  of  oovznamt. 

1*  Upon  a  feoffinent,  husband  and  wife  oov- 
eniat,  that  they  are  able,  and  may  grant,  and 
will  make  further  assurance,  if  requested  with- 
in seven  years ;  the  wife  was  an  in&nt  at  the 
hme  of  the  covenant,  and  died  within  seven 
years ;  held,  that  her  non-age  was  a  breach  as 
fo  the  ability  to  grant,  but  not  as  to  the  mak- 
ing further  assurance.  Nash  v.  A^Uan^  Skin. 
43. 

2.  Lessee  by  indenture  covenants,  that  if  he, 
lus  executors,  or  assigns,  alien,  the  lessor  may 
alter,  and  makes  his  wife  executrix,  and  dies ; 
alienation  by  her  second  husband  is  a  breach 
of  the  covenant    Anon.  Dy.  6.  pi.  1. 

3.  Covenant  that  the  lessee,  his  executors 
or  assigns,  should  not  alien  without  license,  but 
to  his  wile  or  children  ;  lessee  devises  to  his 
aife,  who  enters,  and  marries  J.  S.,  and  they , 


alien ;  the  covenant  is  broken.  Semb,  Tkom* 
hiU  V.  King,  Cra  Eliz.  757. 

4.  If  a  man  covenant  that  he  will  leave  all 
the  timber  (then  growing  on  the  land  let  to 
him,)  at  the  end  of  the  term,  if  he  cuts  it  down, 
though  he  leave  it  on  the  land,  it  is  a  breach 
of  the  covenant  Griffith  v.  Goodhand,  T. 
Raym.  464. 

6.  A  covenants  with  B  to  obtain  a  grant 
fh>m  C ;  A  is  bound,  though  C  has  no  title. 
Comb.  172. 

6.  The  defendant  covenanted,  that  the  plain- 
tiff should  have  certain  land,  &c ;  and  had 
nothing  in  the  land  at  the  time ;  it  is  clear 
that  covenant  lies  against  him.  TiadaU  v.  Sir 
W.  Estex,  1  Ro.  397. 

7.  Covenant  to  make  assurance  upon  re- 
quest ;  if  any  grant  be  made  to  a  stranger  be- 
rore  request,  it  is  a  breach  of  the  covenant 
Maine  v.  Scot,  Mo.  452. 

8.  Though  the  covenantor  perfivms  the  let- 
ter of  the  covenant,  yet  if  he  does  any  act  to 
defeat  the  intent  or  use  of  the  covenant,  he  is 
guilty  of  a  breach.    Anon.  Skin.  39,  40. 

9.  The  appellant  claimed  the  renewal  of  the 
lease  (pursuant  to  a  covenant)  against  the 
heirs  of  the  covenantor ;  they  refused,  alleging, 
that  the  covenantor  was  bare  tenant  for  life ; 
this  reftisal  is  a  breach  of  the  covenant,  for 
which  an  action  can  be  maintained  at  law 
against  the  representatives  of  the  covenantor. 
Macartney  v.  Blundell,  2  Ridgw.  113. 

^0.  A  makes  a  lease  for  twenty-one  years 
by  indenture  to  B,  and  covenants  at  any  time 
duiing  the  life  of  B,  upon  surrender  of  his 
lease,  to  make  a  new  lease,  after  the  said  lease ; 
and  during  the  life  of  B,  A  accepts  a  fine  stir 
conusance  de  droit,  come  ceo,  Slc.  ;  and,  by  the 
same  fine  grants  the  land  to  the  conusee  for 
eighty  years ;  it  was  held,  that  A  had  broken 
his  covenant,  though  no  surrender  was  made 
by  B ;  and  that  B  should  have  an  action  of  cov- 
enant without  making  any  surrender.  Sir  A. 
Main  v.  Scot,  5  Co.  20  b.  Moore,  452.  Cro. 
Eliz.  449.  479.  Poph.  109.  2  And.  18.  Jenk. 
Cent  256.  Co.  Entr.  244.  pL  6.  S.  C. 

11.  A  covenant  was  not  to  asaign  a  chose 
in  action  to  any  persons  whatsoever ;  an  as- 
signment in  equity  is  a  breach  of  the  cove- 
nant; for  in  law,  no  aasignment  can  be  of  a 
thing  in  action ;  therefore  the  intent  of  the 
covenant  must  be  of  such  assignment  as  can 
be,  that  is,  an  assignment  in  equity.  Adm. 
Kingdom  v.  Jones,  Lord  Mandagh,  x.  Raym. 
459,  460,  461. 

12.  A  person  covenants  with  another  that 
he  shdl  enjoy  his  lands  fi>r  twenty-one  years, 
and  afterwards  resigns  ;  he  shall  be  bound  by 
his  covenant  Rudge  v.  Tkcmas,  3  Bulst. 
203. 

13.  If  one  covenant  that  another  shall  have 
twenty  loads  of  wood  annually,  and  the  cove- 
nantor  cut  all  the  wood,  covenant  lies  against 
him.    ilnon.  Mo.  18.  pL  65. 

14.  So,  if  a  lease  be  inade  of  a  house  and  es- 
tovers, and  the  lessor  destroys  the  whole  wood. 
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the  lenee  ihall  have  en  actum  of  oovenant 
Pomfret  v.  Ricroft^  1  Saiind.  323. 

15.  CkjTenant  lies  against  the  lessor  upon  an 
ejectment  by  him.    Hob.  35, 

16.  Covenant,  on  payment  of  a  sum,  tocause 
a  raoognizance  to  be  cancelled,  and  the  same 
to  be  vacated  befi>re  such  a  day ;  although  he 
do,  yet  if  he  sue  execution  before,  it  is  a 
breach.      Robinmm  v.  Jimjpt,  T.  Raym.  25, 

26. 
[  *413  ]  *17.  A  lessee  of  a  mill  covenants 
to  leave  as  good  milUstones  at  the  end 
of  the  term  as  were  there  at  the  commence- 
ment thereof,  ox  to  give  satisfaction  for  so 
much  as  they  are  worse,  according  to  the  dis- 
cretion of  those  who  first  viewed  them;  al- 
though the  viewers  do  not  agree  of  the  value, 
&C.  yet  if  he  does  not  satisfy  for  so  much  as 
they  are  worse,  the  covenant  is  broken.  Stud- 
holnu  V.  MandaU,  Lutw.  [263.]  68&  693. 
XVIIL  What  is  not  a  BaxACH. 

1.  Covenant  by  tenant  for  life  to  lessee  for 
years,  that  he  has  not  done  any  act  to  preju- 
dice the  lease;  tenant  Hot  life  dies;  the  covenant 
is  not  broken.    Otrtit  v.  Peade,  Cro.  Eliz.  615. 

2.  A  conveys  a  messuage  with  the  appur- 
tenances to  B  and  his  heirs,  and  also  grants 
to  him  liberty  of  ingress,  &c  to  a  well  to  draw 
water;  and  covenants  with  0,  that  he  was 
seised  in  fee  of  the  premises ;  it  is  no  good 
breach,  that  A  was  not  seised  in  fee  of  the 
well,  for  the  covenant  that  he  was  seised  in 
fee  of  the  messuage  and  premises  does  not  ex- 
tend to  the  well  BuUerfiM  v.  Jllar«Aa22,  1 
Lutw.  633,  60a  [232]. 

3.  Where  a  bond  was  conditioned  to  perform 
covenants  and  agreements,  and  the  plaintiff 
let  certain  pastures,  exeepCiitf  one  close  (called 
£  close)  into  which  the  defendant  entered,  it 
^vas  adjudged  no  breach  of  the  condition  or 
agreement  lady  Bu»»d  v.  GulweU^  Cro. 
EH2. 657,  65a 

4.  If  a  covenant  be  to  infeoff  at  Easter,  free 
ftom  all  former  incumbrances  (leases,  Slc  ex- 
cepted), a  lease  made  afterwards,  but  before 
the  fisoffment,  is  no  breach.    2  Dy.  139.  pi.  34. 

5.  Where  a  covenant  was  made  by  A  to  as- 
sure all  his  lands  to  B,  whereas  he  had  infe- 
oflSed  B  of  all  his  lands,  so  as  he  had  none  left, 
it  was  held  to  be  no  breach  of  oovenant  in  not 
making  further  assurance;  otherwise,  if  the 
lands  had  been  particularly  named.  Xatie  v. 
£hdge8,  Cro.  Eliz.  833, 834. 

6.  A  covenant  to  pay  money  upon  several 
bonds  at  the  several  days  limited  in  the  seve- 
ral bonds,  or  eiffht  days  afler,  is  not  broken 
-till  afler  the  eight  days.    Aleyn,  60. 

XIX.  RkLATIVX  to  TBS  ACTION  OF  COVKNAlfT. 

(a)  When  it  is  the  proper  form  of  action, 

1.  Covenant  lies  wherever  there  is  an  agree- 
ment under  hand  and  seaL    2  Mod.  92. 

2.  If  a  man  grants  by  deed  a  water-course, 
and  stops  it,  the  grantee  shall  have  an  action 
-of  covenant  Pom/rsf  v.  iZScrq^  1  Saund.  322. 

3.  In  every  case  where  thm  is  a  oovenant 
to  pay  a  certain  sum,  the  party  may  have 


either  debt  or  Covenant.    Msrdk  ▼.  FnmUf 
3  Lev.  383. 

4  Covenant  lies  for  leaaor  against  kaee 
(though  debt  does  not),  after  an  anigimKGt 
of  the  lease  and  acceptance  of  rent  (or  oliier 
assent),  from  tho  assignee.  1  Saund.  Rcfk 
240.  n.  (5).    2  Saund.  Rep.  302, 392.  o.  [6]. 

5.  If  lessee  for  years  be  distrained  bj  tb 
lord  paramount,  thoagh  he  cannot  have  a  wiit 
of  mesne,  yet  he  shall  have  a  writ  of  ooTeout 
in  lieu  thereof.  Johnaon  ▼•  Grant,  T.  fiajm. 
257. 

ISee  aUo  ante,  div.  I.;  p.  403.] 

(b)   When  covenant  doeo  net  lie, 

1.  If  lessee  covenants  to  keep  the  premun 
in  repair,  under  pain  of  forfeiture,  if  the  Icsiee 
does  not  repair  the  houses,  the  lessor  ctn  eo- 
ten  but  he  cannot  enter,  and  also  have  his  u- 
tion  on  the  covenant.     Anon,  DaU.  8.  pL  7. 

2.  If;  upon  a  covenant  to  repair,  a  rocoverr 
be  had,  the  lessor  can  sue  no  more.  Assa>  3 
Leon.  51. 

3.  Covenant  lies  for  a  misfeasance,  botooC 
for  a  non-feasance.  Pomfret  v.  Biertft,  I 
Saund.  Rep.  322. 

4.  If  the  lessee  covenants  that  he  wiB  leeje 
the  land  in  as  good  condiUon  as  he  had  it  de- 
mised  to  hiita,  and  c|iUu)aks  which  cannot 
grow  agam  during  the  term,  covenant  ooet 
not  lie  during  the  term,  but  waste  does.  Wot 
ter  V.  JMbntajftie,  2  Ro.  333,  347.  . 

5.  If  a  lease  be  made  of  a  house  and  paw 
of  land  (except  the  land  on  which  a  pamp 
stands),  with  the  use  of  the  pump  whiW  » 
remained,  the  lessee  mtLjr  repair  the  punp.  bn 
no  action  of  covenant  lies  against  the  IfiMW 
for  not  repairing;  and  the  lessor  may  rcocTC 
it  Pomfret  v.  nieroft,  1  Saund.  322. 328.  n. 
[a].  323.    lSid.429.S.C.  ., 

•6.  Covenant  lies  not  upon  asi^-[  ****  J 
ment  of  an  estate  by  estc^peL    i^^ 
V.  Auder,  Cro.  Eiis.  437. 

7.  The  defendant  (being  a  brewer),  cove- 
nanted that  the  plaintiff  should  have  eem 
paru  of  aU  the  grains  made  in  the  de^^l^' 
brew-house  for  seven  years  then  next  feuos* 
ing;  a  breach  was  assigned,  that  the  d^enfr 
ant,  with  intention  to  deceive  the  pl"»*»°' PJ 
divers  quantities  of  hops  into  the  m^ 
which  the  grains  were  made,  by  reason  w*""^ 
of;  the  grains  were  spoiled  and  became  unpro- 
fitable  to  the  pUintiff  ;  held,  that  the  action  ia/- 
Qrigith  v.  Qoodhand,  T.  Raym.  464. 

a  Lessor  cannot  charge  leasee  ^P^  P" 
covenant  for  disturbing  hmi  in  the  P***JrT 
of  land  excepted  out  of  the  lease;  bat  o^ 
wise,  upon  a  disturbance,  where  the  ^^^^  ^ 
is  of  a  way,  common,  &c  or  other  piwi 
prendre.    Ru$9eUv.€hdwdi,Uo.553,  <^' 

case,  1  Salk.  196. 

(c)  At  what  time  it  Uet.  '         . 

1.  Where  the  contract  is  in  the  f^*^ 
the  debt  arises  in  respect  of  the  Fofita.  •»" 
tion  will  lie  before  the  kst  day.   *«***^ 
iSIr  At  Minns,  Aleyn.  58.  .„«. 

2.  Held,  that  if  lessee  for  yeara  cofenw'» 
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to  pay  the  rent  during  the  term  on  certain 
days,  the  lenor  has  no  remedy  to  recover  rent 
which  becomes  due  the  last  day;  but  if  the 
words  *^  during-  the  term**  had  been  omitted, 
he  would.    D&U.  13.  pi.  24. 

3.  The  lessor  cannot  brin^  the  action  after 
he  has  parted  with  the  reversion  for  breaches 
accruing  subsequently  to  the  gnnL    1  Saund. 

(d)  Parties  to  the  actum. 
L  Plaintiffs. 

1.  'Rioagh  covenant  may  be  brought  on  a 
deed-poll,  yet  none  can  bring  it  unless  named 
in  the  deed.  Oreen  y.  Horn,  1  Salk.  197. 
Comb.  219.  S.  C.  contra, 

2.  On  a  ooTcnant  to  husband  and  wife,  the 
husband  alone  may  bring  the  action.  Beaver 
▼.  lane,  2  Mod.  217.  BreU  v.  Cumberland^  1 
Ra359. 

3.  Convenhun  et  aggreatum  est  between  the 
parties,  makes  a  joint  covenant,  and  they 
oogfat  all  to  join.    8.C.  1  Buhit.  25,  26. 

4.  If  A  covenant  that  he  will  not  a|^ee  for 
^  taking  the  fiirm  of  excise  of  beer  and  ale 
fcr  a  particular  county,  without  the  consent 
of  B  and  C,  each  of  the  covenantees  may  bring 
covenant  for  his  particular  dam&ges.  Wilkin' 
oonv.Sir  Rsehard  Uoyd,  2  Mod.  82. 

5.  Though  a  roan  covenant  with  each  and 
every  of  the  covenantees,  yet  if  their  interest 
be  joint,  the  action  must  be  brought  by  both 
the  covenantees  or  the  survivor  of  them.  1 
Saund.  153. 155.  Yoke  y.  Bowles,  1  Bulst  26. 
1  Show,  a 

6L  Where  several  fiddlers  covenanted  and  be- 
came  bound  each  to  the  other  jointly  and  seve- 
rally that  they  would  not  play  asunder,  it  was 
held,  that  one  of  them  alone  could  not  bring 
tbe  action.    Comb.  115, 116. 

7.  An  action  was  brought  by  the  herald 
painters  oo  a  covenant  by  them,  et  qutdibet  et 
tinguUs  eonim,  that  they  should  brinff  their 
work  to  such  a  place,  and  that  there  such  work 
■hould  be  done.  Sec;  and  because  one  of  the 
covenantors  did  not  bring  his  work  to  the  pl4ce 
K&resaid  there  to  be  worked,  the  others 
brought  this  action,  dec;  and  the  action  was 
modged  to  be  well  brought;  for  the  action  is 
founded  apon  the  work  not  being  brought  to 
tbe  place  appointed  for  it;  and  in  this  part  the 
covenant  is  joint,  and  the  interest  joint  Skin. 
401. 

8.  In  oovenant,  if  there  are  several  parties 
named  in  the  deed,  but  it  is  only  signed,  seal- 
ed, and  delivered  by  some  of  them,  those  who 
did  not  execute  it  must  be  excluded  as  parties 
Vt  proper  averments  in  the  declaration.  Ver- 
"on  V.  Jefferies,  7  Mod.  358. 

9.  If  a  man  covenanti  with  two,  and  with 
other  of  them,  that  he  will  render  an  account 
to  the  executors  of  the  party  dying,  and  one 
of  the  covenantees  dies,  the  covenant  is  suable 
bj  his  executors.    1  Saund.  155* 

10.  The  husband  of  a  feme  lessee  for  years, 
tfler  her  deatii,  shall  have  an  action  of'^cove- 
Hint  as  well  on  the  covenant  in  law  on  the 
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words  **  demise  or  grant,**  as  upon  the  express 
covenants  contained  in  the  lease.  So  tenant 
by  statute-mcrchant,  or  statutC'Staple,  or  eZe- 
git,  of  a  term,  and  the  vendee  of  a  lease,  by 
force  of  any  execution,  shall  have  an 
action  of  covenant  in  such  case  *as  [  *415  ] 
a  thing  annexed  to  the  land.  Spencer 
V.  Clark,  5  Co.  16  a. 

11.  Lessee  covenants  to  repair  upon  notice, 
the  lessor  grants  the  reversion ;  the  grantee 
shall  have  covenant,  although  the  breach  was 
before  his  time,  and  although  the  covenant 
was  not  with  the  lessor  and  his  assigns.  Mo. 
242.  Matures  v.  Westwood,  Cro.  Eliz.  600. 
MaseaVs  case,  1  Leon.  62.  1  Saund.  Rep.  241. 
241  a.     Glover  v.  Cope,  4  Mod.  86. 

12.  Covenant  will  lie  for  arrears  of  rent 
due  to  a  person  in  reversion  before  the  grant- 
ing  his  reversion  over.  Midgelays  v.  Love' 
2aee,  12Mod.45,46. 

13.  Where,  by  the  grant  of  the  reversion, 
the  rent  reserved  on  a  lease  fbr  years  is  well 
transferred  to  the  grantee,  the  law  transfers 
to  him  the  lessee's  covenant  likewise  for  the 
payment  of  it,  as  incident  to  the  rent  SaehS' 
verell  v.  Froggart,  2  Saund.  371. 

14.  Covenant  lies  for  the  assignee  of  the  re- 
version under  stat.  32  H.  8.,  but  not  at  com- 
mon law.    1  Saund.  Rep.  240.  n.  (3.) 

15.  The  surrenderee  or  assignee  of  a  copy- 
bold  reversion,  shall  have  covenant  within  the 
statute  32  H.  8.  c.  30.  GUmer  v.  Cope,  Comb. 
186.  Carth.205.  3  Lev.  264.  S.  P.  1  Saund. 
Rep.  241  a. 

16.  The  statute  applies  only  to  covenants 
that  run  with  the  land,  therefore  the  assignee 
of  a  rent-charge  is  not  within  it  1  Saund. 
Rep.  241  a.  n.  [^ .] 

17.  Lessee  for  years  makes  a  lease  for  a 
less  term,  with  covenant  on  the  part  of  the 
lessee  to  depart  peaceably  at  the  end  of  the 
term;  the  grantee  of  the  reversion  shall  take 
advantage  of  the  covenant    Mo.  527. 

18.  A  lessee  covenants  with  the  lessor,  his 
executors,  administrators,  and  assies ;  held, 
that  an  action  of  covenant  was  mamtainable 
by  the  heir.  Glover  y.  Cope,  Skin.  305. 
Laugher  y.  WiUiams,  2  Lev.  92. 118. 

19.  Covenant  for  enjoyment  of  the  land 
during  the  tern ;  the  assignee  by  parol  (before 
the  statute  of  frauds),  might  have  taken  ad- 
vantage of  the  covenant,  but  not  the  assignee 
by  estoppel.    Mo.  419.    Ori.  Bridjr.  131. 

20.  So  it  lies  for  the  assignee  o^part  of  the 
reversion  of  all  the  land.  1  Saund.  Rep.  241  a. 
n.  [q,] 

21.  Or  the  assignee  of  the  reversion  of  part 
1  Saund.  Rep.  244  a.  n.  [q.] 

22.  Assignee  of  part  of  the  term  shall  not 
have  covenant  by  the  32  Hen.  8.  Ma  93. 

23.  An  executor  cannot  in  general  have  an 
action  for  a  breach  of  the  covenant  for  quiet 
enjoyment,  though  the  devisee  of  the  ori?inal 
covenantee  and  his  heir  may.  2  Saund  Kep. 
181  e.  n.  [c] 

24.  The  covenant  on  which  such  action  is 
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fenaded  mnit  be  ezpre^  uid  not   in  law  | 
merely.    1  Saond.  Rep.  241  6.,  but  see  n.  [r.]  | 

25.  The  lame  law  holds  with  respect  to  eze- 
cators,  Slc  of  lessee.  X  Saund.  Kep.  241  a* 
2416. 

26.  Though  a  covenant  be  made  to  a  man 
his  heirs  and  assignees,  yet,  if  a  breach  be 
in  his  life-time,  his  executors  may  bring  the 
action  for  damages.  Lucy  ▼.  Livington^  1 
Vent  176. 

27.  The  executor  shall  have  it  if  the  evic- 
tion were  in  testator's  life-time.  2  Saund. 
Rep.  161  6.  n.  [c] 

28.  Where  covenants  relate  to  land,  they 
run  with  it,  and  attend  upon  the  reversion,  so 
that  the  heir  may  bring  the  action.  Sale  v. 
KUchingham,  10  Mod.  158. 

29.  Three  purchase  jointly  in  fee,  and  co- 
venant each  with  the  other  and  his  heirt,  that 
the  survivor  siiall  make  such  conveyance  to 
the  heirs  of  the  others  as  they  shall  devise; 
this  covenant  is  peremptory  on  the  survivor ; 
and,  though  not  anmxed  to  the  land,  goes  tu 
the  heir,  who,  on  tender  of  a  conveyance  and 
refusal  to  execute  it,  may  immediately  sue, 
either  in  the  county  where  the  land  lies,  or 
where  the  tender  was  made,  and  the  time  of 
the  original  sale,  or  name  of  the  vendor,  need 
not  be  mentfoned  in  the  declaration.  3  Dy. 
338.  pL  39. 

30.  A  covenant  in  gross  will  not  go  to  t!.e 
heir  as  a  covenant  annexed  to  an  estate.  Ea^ 
ton  y.  Butter^  Palm.  568. 

2.  Defendants. 

1.  Where  covenants  are  both  joint  and 
several,  the  action  may  be  brought  against  one 
or  both.  LiUy  v.  Hodge$,  8  Mod.  167. 

2.  Covenant  by  faUier  and  son,  that  the  son 
(being  an  apprentice)  should  account ;  the  ac- 
tion may  be  against  both.  WhUlerM  y.  Lai- 
tU9,  8  Mod.  190. 

3.  Covenant  will  not  lie  against  an 
[  *416  1  *infant  on  indentures  of  apprentice- 
ship.   Z4l/y'sca8e,7Mod.  16. 

4.  Unless  by  the  custom  of  London.  Horn 
y.  Chandler,  I  Mod.  271. 

5.  If  an  infant  and  one  of  full  age  covenant 
with  each  other,  the  covenant  of  nim  of  full 
age  is  binding  upon  him.  Fameham  v.  AU 
AiRf ,  1  Sid.  446. 

6.  If  the  grantee  of  a  rent^harge  covenant 
**  for  him,  his  heirs,  and  executors  to  pay  &c.,** 
an  action  of  covenant  lies  against  the  execu- 
tor for  rent  accruing  after  the  death  of  the 
grantor,  although  the  grantee  had  entered 
pursuant  to  a  cuiuse  in  the  deed  for  rent  ar- 
rear  previously  to  the  death  of  the  grantor. 
Fountain  v.  GuaverA,  2  Show.  333. 

7.  On  a  covenant  by  two  to  two,  to  pay  by 
moieties,  the  action  may  be  brought  against 
one  of  them.  LUly  y.  Hodges,  8  Mod.  166, 
167. 

8.  It  ought  to  be  brought  against  all  the 
Covenantors,  unless  the  breach  be  fi>r  a  sepa- 
rate act    Comb.  163. 

9.  Covenant  which  runi  with  the  land  lies 


for  or  against  an  aMlgiiM,  aHlioagli  aok  nam- 
ed ;  and  so  against  an  executor,  except  it  be 
personal  Cro.  Eliz.  457.  553.  W.  Jo.  245. 
Mo.  399. 

10.  But  it  seems  the  subject  matter  of  a 
covenant  running  with  the  land  most  hare 
existence  at  the  tmie  of  the  demise,  to  bind  the 
assignee,  if  he  be  not  named.  2  Ridgw.  410. 

11.  Covenant  on  a  lease  excepting  an  cd. 
try,  with  liberty  to  wash  in  the  kitcaen,  and 
a  passage  for  that  purpose,  lies  ai^ujist  the 
assignee  for  hindering  the  leasee  of  his  pas- 
sage.   1  Show.  388. 

12.  At  common  law,  covenants  in  leases 
relating  to  the  land  demised  bound  only  those 
who  were  parties  and  privies  to  them ;  bol  this 
was  altered  by  stat  Car.  1.  c.  4.  seas.  2.  s.  10. 
2  Ridgw.  406. 

13.  To  charge  any  person  in  covenant  under 
this  act  as  an  assignee,  Ist,  the  covenant  most 
relate  to  the  land  demised ;  2dly,  there  most 
be  a  privity  of  estate  between  the  assignee 
and  covenantee.  If  he  is  to  be  charged  u 
assignee  of  the  lessee,  he  must  have  in  him 
the  whole  term  and  interest  of  the  leasee.  2 
Ridgw.  407,  40a 

14.  The  assignee  may  get  rid  of  his  liabili- 
ty by  assigning  to  a  mere  pauper,  who  need 
not  take  possession,  or  accept  the  lease.  1 
Saund.  Rep.  c.  n.  [«.] 

15.  Grantee  of  a  rentcharge  cannot  bring 
covenant  against  assignee  of  the  land.  Holt, 
175.    lSark.l9a    1  Ld.  Raym.  322. 

16.  No  action  lies  against  the  aasignee  of 
the  lessee,  except  for  breaches  bappeniof 
whilst  he  was  assignee.  1  Samid.  Rep.  c  a. 
[a.]  1  Show.  340.  1  Lutw.  12&  1  Salk.  199. 
Holt,  177.  2Rid^.4l2. 

17.  Covenant  lies  against  execntors  for  ar- 
rears of  a  rent-charge.  Fountain  v.  GtMiet, 
Com^  59. 

18.  A  subetantive  independent  oofenant 
binds  the  covenantor  and  his  representatives 
in  respect  of  assets  transmitted.  2  Ridgw.  405. 
2  Ro.  21. 

19.  Covenant  on  an  implied  covenant  doei 
not  lie  against  an  executor.  Mo.  74 

20.  Ifa  lessee  covenant  to  repair,  and  then 
assign  his  term,  and  the  grantee  of  the  rever* 
sion  accept  the  rent  of  the  assignee  of  the 
term,  the  executor  of  the  lessee  shall  be  liable 
to  this  covenant  as  long  as  he  has  sasets. 
GZoeer  y.  Cope,  4  Mod.  82. 

21.  Tenant  for  lift  made  a  lease  for  yean 
by  the  words  **  grant  and  demise,**  renderiof 
rent,  by  indenture,  and  died  within  the  tern; 
the  remainder-man  entered  on  the  tennor; 
held,  that  an  action  will  not  lie  against  the 
executors,  butnpon  an  express  eovenant,ibr  the 
covenant  in  law  expired  with  the  term ;  aliOi 
that  plaintiff  in  such  action  must  show  him- 
self m  at  the  time  of  the  ousting,  expreal/t 
and  not  by  implication  only.  3  Dy.  257.  pL  1^ 

22.  Held  that  covenant  lay  not  agamst  an 
executor  of  a  lessee  after  aangnment  Brd 
v.  CumherUnd,  Poph.  137. 


COVENANT. 


417 


S3.  It  win  not  lie  tg&inat  the  anignee  of 
the  eificutrix  of  the  lessee.  Garth.  177. 

24.  An  appointee  is  not  liable  as  an  as- 
signee.   1  Saond.  Rep.  241  a.  n.  [q.] 

25.  Covenant  lies  against  husband  and 
wife  upon  a  demise  to  her  dtan  9ola,  dec  6 
Mod  239. 

26.  Upon  a  covenant  in  a  lease  to  baron 
and  feme,  the  wife  will  be  liable  to  such  cove- 
nants as  nin  with  the  land,  if  she  agree  to  the 
lease  after  her  husband's  death.  2  Saund.  Rep. 
160. 

27.  On  a  lease  by  baron  and  feme,  the  wife 
is  liable  to  an   action  after  her   husband's 

death,  if  the  lease  be  of  the 
[  *417  ]  *wife's    land,  bj  indenture,    and 

she  accept  the  rent ;  but  it  is 
doubtful  whe&er  it  would  lie,  if  the  lease 
were  by  husband  alone.  2  Saund.  Rep.  180. 
I8O0.6. 

28.  An  action  of  covenant  lies  against  a 
feme,  on  a  warranty  by  her  and  her  baron 
uinexed  to  an  estate  for  years  in  a  fine.  2 
Saund.  180. 

29.  Covenant  lies  not  against  heir  and  de- 
btee jointly  on  the  covenant  of  the  devisor ; 
the  Stat  3  W.  &  M.  being  confined  to  debt 
2Saand.Rep.8e. 

30.  An  action  lies  by  the  lessor  or  his 
assignee  against  the  lessee  upon  his  covenant 
for  payment  of  rent,  notwithstanding  the  les- 
sor or  his  assignee  has  accepted  rent  before  of 
the  assi^ee  of  the  first  lessee.  1  Saund;  240, 
841.    W.Ja223.     W.  Kely.  167. 

31.  But  covenant  does  not  lie  affoinst  the 
ks»e  after  assignment,  upon  the  words 
•  yielding  and  paying."    Semb,  1  Sid.  447. 

^*  A  grants  a  rent  charge  to  B  for  the  life 
ofC,  AoMndttm  io  B  his  heirs  and  assigns, 
to  the  use  of  C,  with  a  covenant  in  the  inden- 
tore  to  pay  it  to  the  use  of  C ;  if  the  rent  be 
1^  paid  to  B  to  the  use  of  C,  an  action  of  co- 
venant may  be  maintained  by  B  against  A ; 
^  thoQf  h  the  rent  charge  is  executed  in  C 
!>y  the  27  Hen.  8.  c  10,  yet  the  covenant  be- 
(ng  collateral,  remains  undischarged  with  B. 
BoKmaen  and  Herle  v.  Cook,  1  Mod.  223. 

^  If  A,  being  seised  in  fee,  make  a  joint- 
ure on  his  wife  for  life,  and  die  without  issue, 
sad  the  land  descend  to  his  brother  and  heir, 
and  be  grants  a  rent-charge  to  trustees  for 
the  use  of  the  wife,  in  lieu  of  her  jointure,  co- 
venanting thereby  to  pay  to  the  trustees  so 
much  per  tmrnan  to  the  use  of  the  widow, 
with  a  clause  of  distress,  yet  the  trustees  may 
raaiivtain  covenant  for  the  arrears  of  the  an- 
nmty  against  the  grantee,  notwithstanding 
the  clause  of  distress,  and  although  this  rent, 
^ge  is  executed  by  the  statute  of  uses ;  for 
the  remedy  is  double,  either  by  distress  or  by 
^'    CooJfcev./fer2e,2Mod.l83. 
I        .34.  If  three  persons,  each  claiming  a  sole 
I       jight  to  an  advowson,  enter  into  an  agreement 
y  indenture  to  present  by  turns,  they  have 
I       ^  tenaedy  against  each  other,  but  upon  the 
"'^'^'ttntB  m  the  indenture ;  hat  if  an  act  of 


parliament  he  made  eonfirming  this  inden- 
ture, and  ordaining  that  they  shall  be  tenants 
in  common,  an  interest  is  vested  in  each  till 
partition  made.  Grossman  v.  ChurchiU,  2 
Mod.  97. 

35.  Covenant  lies  for  the  grantee  of  a  re- 
version against  the  lessee  aiter  assignment 
of  the  term.   Edwards  v.  Morgan,  3  Lev.  233. 

36.  If  A  grants  a  lease  for  years  to  B  and 
C,  who  covenant  for  themselves  and  their  as- 
signs to  pay  the  rent  to  A  and  his  assigns 
according  to  the  reservation,  and  B,  with  the 
consent  of  A,  assigns  the  remainder  of  bu 
interest  in  the  term  to  C,  and  afterwards  as- 
signs his  reversion  to  D,D(a8  assignee  of  the 
reversion)  may  maintain  covenant  against  B 
for  rent  accrued  after  the  assignment  of  hi# 
interest  in  the  term  to  C ;  for  no  act  of  the 
lessee  can  discharge  him  or  his  assigns  from 
the  special  covenant,  of  which  the  assignee  of 
the  reversion  shall  have  advantage  by  the  stat. 
32  Hen.  8.  c.  34.  AskhuTMt  v.  Mingay,  2  Show. 
134 

37.  Covenant  lies  against  the  assignee  of 
the  lessee  at  common  law.    1  Ro.  360. 

38.  Covenant  lies  against  the  assignee  of 
part  foe  part  of  the  rent    2  Saund.  Rep.  182. 

39.  It  lies  for  lessee  against -assignee  of  the 
reversion  by  virtue  of  the  statute  &  H.  8.  1 
Saund.  Rep.  241  e, 

40.  Covenant  lies  against  the  assignee  of 
an  assignee.    Bichard»  v.  Tarvy,  Comb.  192. 

(e)  Venue* 

1.  An  action  of  covenant  for  non>repair 
brought  by  an  assignee  of  the  reversion  agamst 
the  lessee,  the  venue  must  be  laid  in  the  coun- 
ty where  the  estate  is  situated.  Crtswick  v. 
Saunders,  2  Show.  200. 

2.  Covenant  by  the  grantee  of  a  reversion 
against  the  assignee  of  a  term  is  local,  because 
of  the  privity  of  estate.  Barker  v.  Darner, 
Carth.  183. 

3.  Covenant  by  the  assignee  of  the  rever- 
sion against  the  lessee  for  rent,  need  not  be 
laid  in  the  county  where  the  land  lies.  Thurf 
by  V.  Plant,  1  Saund.  239, 240, 241. 

(f)  Declaration, 

1.  A  statement,  that  A  by  inden- 
ture'granted  to  B,  without  showing  [  Ml  8  ] 
between  what  parties  the  indenture 

was,  or,  ner  scriptum  suum,  without  saying, 
tub  eigillo,  held  good.  Vulgar  v.  Higgina, 
Palm.  173. 

2.  If  the  plaintiff  alleges  in  his  declaration 
that  an  indenture  was  made  between  the  par- 
ties, it  is  sufficient,  and  the  sealing  and  deli- 
very  need  not  be  shown.  Atkineon  v.  Coaif 
worth,  8  Mod.  34. 

3.  In  covenant,  if  the  plaintiff  set  forth  an 
indenture,  and  a  recital  of  several  indentures, 
and  then  set  forth,  **  and  whereas  by  a  certain 
other  indenture  between  other  parties,'*  and 
"t<  ts  witnesetd  by  the  eaid  mdeniure,^  it 
is  ill ;  as  the  relative  must  be  taken  to  refor 
to  the  hurt  antecedent  fiii/ v.  Duci^  1  Show, 
72. 
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4  It  i«  not  TMOotmxj  to  pload  a  oonyey- 
ance  with  a  per  fwtnen.  Rex  v.  Hungerford^ 
2Latw.  1006. 

5.  One  poatessed  of  a  leaae  makes  an  under- 
lease of  part,  and  the  under-lessee  leases  that 
part,  and  his  tenant  covenants  to  repair ;  in 
an  action  of  covenant  by  the  under-lessee  for 
not  repairing,  he  need  not  set  out  the  orig^al 
lease.    Gold  v.  Barmly^  Carter,  32. 

6.  If  the  demise  was  to  himself,  plaintiff 
need  not  set  out  any  title  to  the  lands,  ^c. 
demised;  ^puid  cum  dimitieeet  is  sufficient. 
Aleberry  ▼.  VaUfv,  1  Stra.  230.  1  Saund. 
233  a. 

7.  Otherwise,  if  he  be  the  assignee  of  the 
reversion.     1  Saund.  Rep.  233  a. 

8.  In  covenant  on  a  warranty  of  lands  for 
years,  the  plaintiff  ought  to  show  what  estate 
or  right  he  who  entered  into  the  lands  had  at 
the  time  of  his  entry,  and  it  is  not  sufficient  to 
aver  that  he  had  a  good  title.  WoWm  v.  Uele^ 
2  Saund.  178, 179, 180, 181. 

9.  In  covenant  brought  against  the  assignee 
of  an  assignee,  the  plamtiff  need  not  show  the 
intermediate  assignments.  Loveloek  ▼.  Sor- 
rel,  8  Mod.  72. 

1(X  The  heir  joined  the  time  incurred  in 
the  life  of  his  ancestor  with  liis  own  time,  in 
his  declaration  on  a  covenant  to  repair ;  and 
held  good.     Vivian  v.  Campion^  Holt,  178, 

It.  In  an  action  against  the  heir  on  a  co- 
venant made  by  the  ancestor,  it  is  not  neces. 
sary  to  allege  in  the  declaration  that  the  heir 
had  lands  by  descent ;  if  be  had  none,  he  must 
plead  it.    Dyke  v.  SweeHng,y/mea,  5S5, 

12.  Dependent  covenants  must  be  averred 
by  plaintiff,  and  their  performance  proved.  1 
Saund.  Rep.  320  a. 

13.  In  covenant  ^r  not  carrying  goods,  it  is 
sufficient  to  say  paratue  solvere.  Seabright  v. 
BeaU,  2  Ro.  46G. 

14.  A  proviso  in  the  covenant  need  not  be 
stated,  but  an  exception  must  1  Saund.  Rep. 
234.234n.[c]. 

15.  If  a  covenant  be  to  deliver  two  cloths 
pretii  20«.  the  declaration  is  good,  though 
"|>r«£ii  20«."  be  omitted.    lRo.25. 

16.  Covenant  by  assignee  of  the  reversion 
must  show  the  assignment  to  have  been  by 
deed ;  but  not,  where  the  assignment  was  by 
the  lessee,  nor,  that  it  was  in  writing.  1 
Saund.  Rep.  234. 234  a. 

17.  Attornment  need  never  bo  stated.  1 
Saund.  Rep.  234  6. 

18.  In  an  action  upon  a  covenant  for  title, 
the  breach  may  be  as  general  as  the  covenant 
Bradehaw'i  case,  9  Co.  60  b.  Cro.  Jac.  304 
S.  C.  FmrU  v.  Vines^  2  Ra  21.  2  Saund.  Rep. 
181  a.  b.  ^ 

19.  No  eviction  need  be  stated,  nor  entry  by 
the  lessee.  2  Saund.  Rep.  181  a.  6.  1  Saund. 
Rep.  322  a, 

20.  It  need  not  be  shown  that  any  other  is 
aciaoit  or  why  the  defendant  was  not  seised. 


Glingter  ▼.  AudUg,  T.  Raym.  14   9  8iwL 
Rep.  181  h. 

21.  On  a  grant  to  A  and  B,  **  ezeciiU>n,id- 
ministrators,  and  assigns,"  a  declantk» 
against  B,  or  the  surviving  grantee,  fiic  i 
breach  of  covenant  cantained  in  such  a  gnei, 
is  good,  although  it  only  say  that  B  had  nt 
performed  the  covenant,  and  donot  abovthat 
it  had  not  been  performed  by  his  aaiifiia 
London  Mayor  v.  Tench^  7  Mod.  174 

22.  Covenant  to  pay  money  on  two  oootip* 
gencies,  which  shall  first  happen ;  the  plamtiff 
shows  that  one  of  them  has  happened,  be  need 
not  aver  that  it  is  the  first  hoggin  v.Cwnlaf 
of  Orrery,  1  Ld.  Raym.  133. 

23.  If  a  covenant  be  to  pay  one  of  tm 
things  at  the  election  of  the  payee,  and  the 
breaich  assigned  in  an  action  of  ooveoant  be, 
that  neither  of  the  two  was  paid,  it  is  net  ne- 
cessary fbr  the  plaintiff  to  allege  in  hit  deda- 
ration  that  he  made  an  election.  Aekuertk  t. 
Lord,  Say.  232. 

*24.  Covenant  not  to  release  with-  [  *419  ] 
out  the  plaintiff's  consent;  in  an  ac- 
tion he  ought  to  aver  the  release  was  without 
his   consent     Coppiu  v.   Steymeixr,  Skin. 
120. 

25.  Covenant  to  enjoy,  free  and  dear  from 
all  incumbrances,  dtc;  and  the  plaintiff  as- 
signs for  breach,  that  64Z.  rent  was  arrear, 
which  he  had  desired  the  defendant  to  paj, 
and  he  had  not  done  it,  &«.;  the  dedaratioD 
adjudged  to  be  ill,  because  the  plaintiff  docf 
not  show  that  he  is  damnified.  Or^  t* 
Uarrieon,  Skin.  397. 

26.  A  declaration  on  a  promise,  m  amu- 
deration  that  the  plaintiff  would  dischar^a 
third  person,  b  good,  withoat  ahowingoo^ 
the  discharge  was  given.  Prideaux  v.  Kw 
2tii#,  2  Show.  27, 2a  ^    . 

27.  In  covenant  on  an  indenture  of  denu«. 
the  entry  of  the  lessee  (or  assignee  of  **») 
need  not  be  shown,  though  piaintiff  be  m- 
signee  of  the  reversion.  1  Saund.  ««?.»««• 
233  a.  233  a.  n.  [b].  . 

28.  No  averment  of  performance  of  cow- 

nants  on  the  part  of  the  plaintiff  i«  o^??^' 
JoddereU  v.  Cowell,  C.  T.  Hardw.  343.  i 
Saund.  Rep.  234  c.  n.  (5).  .  , 

29.  A  and  B  agree  by  writing  coDCcrDiJJ 
tiie  purchase  of  lands  m  F,  and  ^^^ 
A  covenants  witii  B,  to  assign  to  him  the  lanm 
in  tiie  writing ;  in  an  action  on  this  coveniDJ 
B  cannot  show  in  his  count  Uiat  A  ooven«»w» 
to  assign  the  lands  in  F,  but  only  the  jand» » 
tiie  writing;  and  show  Uiat  the  ^J'^ 
writing  and  in  the  declaration  are  the  »«». 
Pope  v.  St.  Ltger,  1  Lutw.  48a  [I'^-J.  ^ 

30.  If  by  one  deed  two  tilings  «w  to  J»r ' 
formed,  one  by  tiie  pUintiff  and  ^b«,<^'^^ 
the  defendant,  and  tiiere  is  no  ^^^J^!^ 
the  plaintiff  must  aver  performance  faoiSr^ 
Pordage  v.  Cole,  1  Saund.  320.        .  .   .^ 

31.  If  tiie  agreement  be  by  deed  in«»^' 
and  botii parties  seal  it,  tiiey  hawJontoMi^ 
medy  one  against  the  otiier,  and  there  » 
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aaed  cf  abcIi  aTerment;  Iral  otherwise  it  muet 
be,  if  the  tpecialty  had  been  the  worde  of  the 
defendant  only.     Id.  ibid. 

33.  But  where  the  lessee  corenanted  to  re- 
pair, the  lesaor  **  allowing  and  assigning  tim^ 
ber  fat  the  repairs,'*  it  was  holden  that  the 
aasigninr  of  timber  was  a  condition  precedent, 
or  a  qnsfification  of  the  covenant  to  repair ; 
and,  oonseqaently,  that  in  an  action  against 
the  Jeswe,  the  leaaor  must  aver  that  he  had 
assigned  timber,  Slc  Tkoma$  v.  Cadwal- 
iader,  WiUes,  496.  Pordage  v.  CoU^  T.  Raym. 
183. 

33.  So,  in  oorenant  by  a  servant  for  wages, 
he  most  aver  that  the  service  was  done.  Coio- 
per  V.  Andrewm^  Hob.  41, 42. 

34  Tile  defendant  covenanted  with  plain- 
tiff, that  in  case  he  should  have  an  estate,  &c. 
in  soch  a  meaBuage  by  the  plainti£f  s  procure- 
neat,  that  he  wowd  make  a  lease  to  the  plain* 
tiff  of  aome  part  of  the  said  hoose ;  averment, 
that  the  defendant,  by  the  plaintiff's  means, 
had  obtained  a  lease  of  sixty  years ;  breach, 
that  the  defendant  had  not  made  a  lease  to  the 
pbuntiff^  but  had  polled  down  the  said  part  of 
the  said  meeanage :  no  request  to  make  the 
lean  to  the  plaintiff  is  requisite.  Lambert  v. 
Xeae,  1  Lotw.  306.  [112.] 

35.  Upon  a  covenant  to  accept  stock  and 
pay  for  the  same,  a  tender  is  requisite  on  the 
pert  of  the  vendor.  Wymiv.Sto^efon,  IStra. 
616. 

36.  In  covenant  against  an  executor,  where 
the  plauliff  and  the  testator  agree  with  each 
other  fo  repay  in  proportion  to  the  sum  that  an 
estate  should  sell  far  less  than  a  certain  sum, 
sad  the  testator  covenanted  for  himself  and 
his  ezecntora  to  pay  his  proportion  to  the 
pltintiff;"ao  as  the  plaintiff  (without  saying 
*  or  hie  ezecators  or  adaiinistrators*)  gave  him 
Qotioe  in  writing  of  the  said  sale  by  Sie  space 
often  days;**  the  declaration  is  good,  slthough 
it  aver  that  notice  was  given  to  the  executor, 
sad  does  not  state  any  notice  given  to  the  tes- 
tator. Harwood  v.  HiUiard,  3  Mod.  368. 

37.  But  such  a  declaration  must  expressly 
>Ute  that  the  notice  was  given  in  writing;  for 
to  sa^  that  he  gave  notice  $eeundutn  formam 
<f  ^tetum  eonditionU,  is  not  sufficient  Her- 
»0«d  V.  mUiard,  2  Mod.  269. 

(g)  Haw  the  breach  should  he* 
1*  Plaintiff  may  assign  breaches  upon  every 
one  of  the  covenants.    I  Saund.  Rep.  58  a. 
QfaCar.  176. 

2.  Breach  of  covenant  assigned  at 
[  H20  ]  a  *time  after  the  action  brought,  is 

3.  Covenant,  on  articles  dated  the  30th  Sep- 
tsmber,  assigning  for  breach,  that  the  defend- 
ant **  ailerwards  and  before  the  end  of  the 
term  aforesaid,  vix.  the  first  day  of  May,  did, 
^^  is  good.    Hammond  v.  Roger$t  11  Mod. 

4.  In  covenant,  the  heir  assigns  a  breach, 
^  the  premises  were  out  of  repair  taUdieet 


per  10  eimot  «irfs,  which  indnded  his  ances- 
tor's time,  yet  held  well.    1  Salk.  141. 

5.  A  breach  of  covenant  assigned  in  the 
words  of  the  covenant  is  sufficienL  1  Mod. 
223.  1  Salk.  138.  n.  3  Lev.  170.  1  Ld. 
Ravm.  lOe.    Holt,  176. 

&  On  an  indenture  of  demise  of  a  messuage 
and  lands,  die  in  which  there  is  a  cove- 
nant for  repairs,  dec  a  breach  was  assigned, 
that  the  messuage,  Slc  were  broken,  ruinous^ 
and  greatly  decayed,  dtc. ;  demurrer  to  the 
count,  because  the  breach  assi^^ned  was  too 
general :  judgment  for  the  plamtiff.  Xee  v. 
Johneon,!  Lutw.  329.  [115.] 

7.  In  covenant  to  render  a  true  and  just 
account,  a  breach  was  assigned,  quod  non  aedii 
verum  etjuetum  eomputum  ;  held  good.  Comb. 

8.  A  breach  assigned  in  covenant  not  to 
waste  goods,  that  he  had  wasted  divers  goods 
to  the  value  of  1004.,  without  naming  the  par- 
ticulars, is  good.    1  Lev.  94 

^  9.  In  covenant  on  an  indenture  of  appren- 
ticeship, for  not  finding  him  ''meat,  drink, 
washing,  and  other  necessaries,**  a  breach  as- 
signed m  the  words  of  the  covenant,  without 
stating  what  the  necessaries  were,  is  good. 
PUmer  v.  Plaieted^  2  Show.  472.  2  ^low. 
443.  &  P.    Procter  v.  Burdet^  3  Mod.  69. 

10.  Ck)venant  not  to  buy  or  sell  within  two 
years ;  breach,  that  dioertts  diebue  et  vicibuo 
between  such  a  day  and  such  a  day,  he  sold 
to  H  and  several  others,  held  well  after  ver- 
diet    Salk.  139. 

11.  On  a  covenant  upon  an  assignment  of 
debts,  not  to  do  any  act  or  thing  whereby  the 
plaintiff  should  be  hindered  iVom  receiving 
the  said  debts,  a  breach  **  that  he  released  one 
J.  &  so  much  money  duo  and  owing  to,  dtc.*' 
is  not  well  assigned,  without  showing  how  the 
release  was  mi^e.  Semb*  Howeon  v.  DenAam, 
2  Show.  417. 

12.  A  general  breach,  **  that  the  defendant 
had  not  in  any  way  performed  the  agreement,** 
was  held  good  sfter  verdict  XnigM  ▼.  Leach^ 
in  error,  Comb.  204. 

13.  In  covenant,  where  the  pluntiff  declar- 
ed upon  an  indenture,  in  which  the  defondant 
had  covenanted  that  he  was  seised  in  fee,  Scc^ 
and  would  free  the  premises  from  all  incum- 
brances, and  in  which  there  was  also  another 
covenant  for  quiet  enjoyment,  a  breach  assign- 
ed upon  an  entry  and  eviction  by  another  con- 
cluding et  eic  conventionem  euam  fredUtuM 
fresfit  m  the  singular  number,  is  good.  Aoter 
V.  Maxeen^  2  Mod.  311. 

14.  Breach,  alleging  that  defondant  permit- 
ted the  houses  to  be  ruinous,  held  to  be  good, 
without  saying  turn  reparavU.    Mod.  399. 

15.  Covenant  by  lessee  to  lime  and  dung 
the  land  durante  termino  ;  the  heir  assigns  for 
breach,  that  after  the  descent  of  the  bmd,  he 
did  not,  durante  termino,  lime  and  dung  the 
land ;  but  the  court  held  this  to  be  no  breach ; 
because  the  land  might  be  limed  and  dunged 
so  sufficiently  before  the  desoent  as  not  to  need 
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it  afterwwdf.    Sak  j.  IGteMngham^  10  Mod. 
158, 159. 

16.  In  covenant,  a  breach  that  32.  for  a  year 
at  Lady-day  laat  was  arrear,  &c.,  held  good 
on  general  demurrer.    1  Salk.  139. 

17.  In  a  declaration  in  covenant  for  quiet 
enjoyment,  the  breach  was,  that  a  etranger, 
haiem  jua  et  tittdum^  entered,  &c.  without 
saying  what  title ;  and  held  not  well  assigned, 
for  it  maybe  under  the  pUintifT himself.  Mots 
▼.  Areher,  3  Mod.  133.  Norman  t.  Foster^  1 
Mod.  101.  ILeon.  31&  Ma  861.  Wootton 
T.J7«a2,lMod.667«392. 

18.  In  an  action  of  covenant  for  qniet  en- 
jojrment,  if  the  breach  be,  that  a  stranger  en- 
tered by  prior  title,  it  is  not  necessary  to  show 
what  that  title  was.  Bueklyr,  WilUanu,  3 
Lev.  325. 

19.  On  a  covenant  **foT  quiet  enjoyment 
free  from  all  lawful  interruption,"  a  breach 
assigned,  that  the  defendant  **  claiming  title 
and  lawful  right  mider  A  B,  entered,  £c.**  is 
sufficient ;  for  it  is  not  a  breach  from  the  act 
of  a  stranger,  but  of  the  covenantor  himself. 
Crofse  V.  Ymtng,  2  Show.  426. 

20.  On  a  covenant  to  save  the  covenantee 

harmless  against  all  lawful  and 
[  M21  ]  'unlawful  tides,  it  must  be  stated,  in 

assigning  a  breach,  that  the  person 
who  entered  did  not  claim  under  the  cove- 
nantee.   1  Mod.  101. 

21.  There  roust  be  a  particular  act  shown, 
by  which  the  plaintiff  is  interrupted,  otherwise 
the  breach  of  a  covenant  for  quiet  enjoyment 
is  not  well  assigned.    Anon,  1  Com.  228. 

22.  A  breach  in  an  action  upon  a  covenant 
for  good  title  by  a  vendor  or  lessor,  may  be  as 
general  as  the  covenant  2  Saund.  Rep.  181. 
a.  6. 

23.  In  an  action  of  covenant  for  a  breach 
of  a  covenant  contained  in  a  release  for  six 

J^ears  (if  R  should  so  long  live,)  "  that  the 
essor  had  full  power  and  lawful  authority  to 
make  the  demise,"  the  plaintiff  need  not  show 
that  R  was  alive  at  the  time  of  the  commence- 
ment of  the  lease,  or  at  the  time  of  the  action 
brought;  and  the  plaintiff,  in  assigning  the 
breach,  may  aver  generally,  that  the  defend- 
ant  had  not  full  power  and  lawful  authority  to 
demise,  &c. ;  without  showing  what  person 
had  right,  title,  Slc  in  the  lands  and  tene- 
ments  demised  at  the  time  of  making  the 
lease.  Bradahaul*$  case,  9  Co.  606.  Cro.  Jac 
304.  S.  C. 

24.  A  covenant,  that  notwithstanding  any 
act,  &C.  done  by  defendant,  land  should  be 
worth  753i.  per  annum;  breach,  that  they  were 
worth  only  722/.,  without  more,  held  bad. 
Rich  V.  Rich,  1  And.  135. 

25.  In  a  covenant  to  pay  or  cause  to  be  paid, 
the  breach  may  be  generally  assigned  that  he 
did  not  pay.  Aleberry  v.  1Va%,l  Stra.  231, 
1  Saund.  Rep.  234  c.  n.  (6.) 

26.  In  an  action  of  covenant  for  conveying 
lands  to  a  man  and  his  assigns,  a  breach  as- 
■igned  that  he  did  not  convey  to  him,  without 


mentioning  his  aangiiA,  m  mod.   8mik% 
SSutrp,  6  Mod.  133.     1  Salk.  139.  n. 

27.  Upon  covenant  to  permit  the  piuotiff 
to  carry  away  trees,  a  breach  quod  noa  «r- 
miatit  sed  obttrtueit  ef  ohttupami,  was  oeU 
good  upon  demurrer.    Dye  v.  TTetis ,  1  Show. 

28.  The  breach  mast  be  as  particular  u  the 
covenant    TWn  v.  Cium^  11  Mod.  312. 

29.  To  pay  so  mach  per  hogshead ;  a  bntdi 
assigned  in  three  hogshc^ada  and  one  barrel,  a 
bad.    Rea  v.  Bamiu^  2  Lev.  124 

30.  A  covenant  to  pay  ao  much  a  chsldno 
for  all  coals  laden  either  at  Newcastle  or  in 
the  river  Tyne ;  breach,  that  they  were  ladeo 
within  the  port  of  Tinmouth,  but  not  njiop 
the  river  T^ne,  is  not  good.  Taddsrd  v.  iBi- 
<Ueton,6Mod.352. 

31.  On  a  covenant  to  repair,  a  breach  as- 
signed, that  the  house  was  burned  before  tha 
time,  is  not  good ;  for  the  lessee  is  liable  on 
the  covenant,  notwithstanding  the  house  was 
destroyed.    PooU  v.  Archer^  2  Show.  401. 

32.  A  breach  maj  be  well  assigned,  thoogh 
the  matter  be  not  directly  within  the  worda  of 
the  covenant  Bellamy  ▼.  Ruiid,  T.  Jooeai 
186.  191. 

33.  Covenant  to  defend  and  warrant  goods 
sold  to  the  plaintiff;  contra  omnea  pencnoi ;  a 
breach,  that  at  the  time  of  the  sale,  the  defend- 
ant had  neither  the  possession  nor  the  property 
of  the  goods,  is  well  assigned.  Hatehetf.  0*9- 
ter,  10  Mod.  142. 

34  In  covenant,  the  breach  ought  to  be  po- 
sitive  and  certain.  Dummer  v.  Birch,  1  Cm. 
146. 

35.  But  so  much  certainty  is  not  neceaatry 
in  assirain?  a  breach  upon  a  covenant,  as 
upon  a  bond  for  performance  of  covenante.  3 
Mod.  69.  1  Ld.  Raym.  106.  African  Com- 
pany V.  Maaon,  10  Mod.  227. 

36.  There  must  be  such  certamty  in  it,  thai 
if  the  defendant  should  be  sued  again,  he  nay 
plead  the  former  recovery  in  bar.    3  ^od.  w. 

37.  In  covenant  against  one,  upon  a  joaj 
and  several  covenant  by  three,  a  breach  twi 
defendant  did  not  pay,  &c  without  'W*'^ 
good ;  for  if  one  of  the  others  has  paid,  the  de- 
fendant  should  show  it;  otherwise,  if  the  ac- 
tion had  been  against  the  three.  ^<w«^7,!' 
Cfo^wry,  Lat  60.  Comb.  230.  W.  115,  H^- 
Palm.  389.  .  .   , 

38.  Where  an  action  is  against  theo"?]^ 
lessee,  the  breach  need  not  extend  to  asaigna. 
Oyae  v.  EUia,  Stra.  22a  ,  .^^ 

39.  On  a  covenant  for  rent,  payable  at  tw 
two  most  usual  feasts  of  the  year,  St  J^/Z 
Baptist  and  C<iristmas,or  within  foaftc^PfilJ; 
after,  the  first  payment  to  be  at  Cbr'fZ 
next  after  the  date  of  the  deed,  a  bteacn  aa- 
signed,  that  the  defendant  did  not  ^  j 
pay  the  rent  at  Christmas,*  with-  [  **^  i 
out  saying,  "nor  within  the  fbor- 

teen  days,"  is  bad.  Anon.  2  Show.  77. 

40.  Covenant  to  pay  lOOi  upon  a*«^"?: 
of  stock,  and   that  he  would  ofXf^  ^ 
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on  notice  on  or  before  a  certain  day ;  in 
covenant,  P  alleges  notice  that  he  would  be 
ready  at  the  time  to  make  transfer',  but  that 
D  did  not  come  lo  accept,  and  non-payment  of 
money  asaigned  for  breach ;  it  is  ill,  for  ten- 
der of  a  transfer  should  have  been  assigned 
for  breach.  Shales  v.  Seigniores^  12  Mod.  248, 
249. 

41.  Gorenant  to  grind  aU  his  com  which  he 
should  nse  in  his  house  at  plaintiff's  mill; 
breach  assigned,  that  there  were  five  hundred 
barrels  of  wheat  ground  and  used  in  defend- 
ant's house,  which  he  did  not  grind  at  plain- 
tiff*a  mill,  is  ill ;  it  not  being  said  it  was  Aw 
com.    JimnUy  v.  Hendon,  12  Mod.  327. 

42.  In  covenant  on  a  lease,  if  special  davs 
of  payment  are  limited  by  the  reddendum^  the 
rent  moat  be  computed  by  that,  and  not  the 
hibendinn.    I  Salk.  141. 

43.  It  is  not  necessary  in  the  assignment 
of  a  breach  of  covenant  to  say,  "  and  so  he  has 
broken  the  covenant**  Coppin  v.  Staymaker^ 
T.Jones,  229. 

44.  If  in  an  action  some  breaches  are  well 
assigned  and  others  ill,  and  the  defendant  de- 
murs on  the  whole  declaration,  the  plaintiff 
shall  have  judgment  for  those  breaches  which 
are  well  assigned,  and  shall  be  barred  for  the 
residue.  Pinkeney  v.  Jnhab.  of  RoUl^  2  Saund. 
380.    1  Saund.  Rep.  285  6.  n.  (9.) 

45.  So  if  part  of  abroach  be  good.  1  Saund. 
Rep.  286.  n.  [A.] 

(h)  Of  oyer, 

1.  No  advantage  can  be  taken  of  the  omis- 
sion of  any  covenant  in  plaintiff's  declaration 
in  an  action  of  covenant,  without  craving  oyer. 
Ball  V.  Squarry,  Fort  354 

2.  If  an  action  of  covenant  be  brought  by  an 
apprentice  against  his  master,  the  defendant 
cannet,  without  first  praying  oyer  of  the  inden- 
ture, plead  that  the  covenants  therein  are  per- 
ibrmed.    Faxon  v.  Moeely,  6  Mod.  155. 

(i)  Fleas. 
1.  What  are  good. 

1.  In  covenant,  where  a  plaintiff  assigns  se- 
veral breaches  the  defendant  may  traverse 
them  severally.  Coieman  v.  Sherwin^  1  Salk. 
13a 

2.  Accord  with  satisfaction,  is  a  good  plea 
in  covenant  Blake'e  case,  6  Co.  43  6.  Eeles 
V.  Lambert,  Aleyn,  39. 

3.  A  plea  of  tender  is  good.  1  Saund.  Rep. 
33tf.n.[A.] 

4  In  an  action  of  debt  on  bond  for  perform- 
ance of  covenants,  the  defendant  in  pleading 
**  covenants  performed,*^  must  show  the  inden- 
tore  and  the  covenant  Cook  v*  Remington,  6 
Mod.  237.  Hob.  6. 81. 

5.  Performance  of  covenants  ought  to  be 
specially  shown  where  they  are  in  the  nega- 
tiTe  or  disjunctive,  or  to  do  a  thing  which  is 
matter  of  record.  Ley  v.  LuUreU,  Pafan.  70. 
Sav.120.    1  Leon.  311. 

6.  But  where  they  are  in  the  afilrmative, 
general  pleading  is  sufficient  WUlmer  v.  Old- 
field,  Sav.  120. 


7.  Covenants  for  non.perfi>rmance  and 
others  for  performance ;  party  should  plead  to 
the  one,  that  he  has  not  done,  to  the  other,  that 
he  has  done,  generally ;  and  if  the  negative 
ones  are  against  him,  he  may  say  generally 
that  he  has  performed  aU.    Mo.  856. 

8.  A  covenants  that  he  will  not  do  any  act 
to  avoid  his  benefice  in  lease  to  B,  and  that  C 
(a  lessee  of  part)  shall  pay  the  rent  to  B ;  he 
may  plead  performance  of  all  the  covenants  on 
his  part  generally,  without  express  averment 
that  C  has  paid  the  rent  3  Dy.  372.  pi.  11. 

9.  If  a  covenant  be  that  the  vendee  shall 
enjoy  land  without  interruption,  and  also  dis- 
charged  and  acquitted  of  all  incumbrances, 
general  performance  is  a  good  plea.  Butter' 
field  V.  MarehaU,  1  Lutw.  608.  [23a] 

10.  If  the  covenant  be  to  make  a  further  as- 
surance by  fine,  feoffment,  recovery,  Slc,  ge. 
neral  performance  is  a  good  plea.  S.  C.  Lutw. 
[234.] 

11.  Covenant  to  leave  the  tenements  well 
repaired,  &c. ;  defendant  pleads,  that  A  was 
seised  in  fee,  until  by  the  plaintiff  disseised^ 
who  let  to  the  defendant,  and  A 
re-entered ;  the  plea  is  good.*  An-  [  *423  ] 
drewe  v.  Needkam,  Cro.  Eliz.  656. 

12.  On  a  covenant  to  repair,  if  the  breach  s 
be  assigned  that  the  defendant  did  not  repair, 
a  plea  that  he  did  repair  is  good  after  verdict 
Harman^i  case,  2  Mod.  176. 

13.  Where  lessee  covenanted  not  to  attorn 
without  the  consent  of  the  lessor,  a  plea  that 
he  did  not  attorn  without,  &c.  is  not  a  nega- 
tive  pregnant,  but  a  good  plea.  Keating  v. 
Irish,  1  Lutw.  59a 

14.  So,  when  lessee  was  bound  to  deliver 
possession  to  his  lessor  of  all  lands  which  he 
then  held  or  should  hold,  &.C.  and  he  pleads 
that  he  held  five  closes,  &.c  and  then  perform- 
ance generally  (not  averrinpr  tiiat  the  said  five 
closes  were  all  the  closes  which  he  held,  &,c.); 
the  plea  was  held  good.  Keating  v.  Irish, 
Lutw.  590.  [228]. 

15.  In  covenant,  if  the  plaintiff  declare  on 
the  breach  of  a  covenant  for  quiet  enjoyment, 
viz.  **  that  the  lessor  entered  and  outsted  him 
of  the  premises,'*  the  defendant  may  plead, 
that  he  entered  to  distrain  for  rent  arrear, 
absque  hoc,  that  he  ousted  him  de  pramissis. 
White  V.  Bodenam,  6  Mod.  150. 

16.  If  a  covenant  be  to  levy  a  fine  of  all  the 
houses  and  lands  in  D,  and  an  action  is 
brought  for  not  levying  a  fine  which  was  ten- 
dered  of  more  than  the  covenantor  had  at  the 
time,  it  is  a  good  plea,  that  the  fine  ^was  of 
two  houses,  and  he  had  only  one  at  the  time  of 
tiie  fine.     Wilson  v.  WeUeh,  1  Ro.  117. 103. 

17.  Covenant  to  levy  a  fine  of  certain  lands 
in  the  township  of  A,  (which  was  in  the  parish 
of  B,)  on  the  request  and  at  the  costs  of  the 
grantee ;  breach  assigned,  that  the  grantor  re. 
fused  to  acknowledge  a  fine  (tendered  to  him) 
of  lands  in  the  parish  of  B ;  plea,  that  the  note 
of  the  fine  tendered  comprised  other  lands  in 
B  than  those  contained  in  the  covenant,  of 
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wMch  the  grantor  waf  niMd ;  and  belda  good 
jdea.    Danby  ▼.  Oregg,  WiUes,  150. 

18.  In  an  action  of  oovenant  to  nwke  tnoh 
a  eonTeyance  of  lands  in  Jamaica  as  coonael 
•hall  adTise,  a  plea^  that  coonael  adyiaed  a 
bargain  and  sale  with  the  usual  coTenanta,  ia 
good,  without  aettinr  out  the  covenants  par- 
Scolarly.    Guffe  t.  Eikin,  d  Mod.  239 

19.  Covenant  by  asfiignee  of  lessor  against 
lessee;  an  allegation  that  lessor  waa  possessed 
for  the  remainder  of  a  term  of  twentjr  years 
commencing  on,  &.c.,  was  held  material  and 
traversable.    2  Saund.  Rep.  207  a.  n.  [n], 

90.  To  covenant  upon  a  special  agreement 
tiiat  the  plaintiff  should  enjoy,  Slc.  during  life, 
the  defendant  pleaded  in  bar,  that  he  suffered 
the  plaintiff  to  enjoy,  dec;  and  it  was  held 
good;  for  it  is  not  a  personal  warranty  or  en- 
gagement to  pay.  Sawyer  v.  KiiUgremt  4 
Mod.  43. 

21.  A  plea  of  discharge  or  a  defeasanoe  roust 
be  ahown  to  have  been  by  as  high  matter  as  the 
instrument  containing  the  covenant  2  Saund. 
Rep.  47  t. 

22.  A  covenant  not  to  sue  a  single  obligor, 
may  be  pleaded  by  him  as  a  release,  to  avoid 
circuity  of  action.    2  Saund.  Rep.  47  1 150. 

23.  Lessee  covenants  to  do  all  reasonable 
work  with  his  carts  and  carriages  for  the 
lessor ;  plea,  to  a  breach  on  that  covenant,  that 
the  lessee  had  no  cart  or  carriage,  waa  held 
good.    Mannen  v.  Vietey,  IaL  2&. 

24.  On  a  covenant  to  give  notice  to  a  par- 
ticular person,  a  plea  of  performance,  stating 
the  notice,  but  mistaking  the  Christian  name 
of  the  party  to  whom  it  was  to  be  given,  is  im- 
material.   Purdon  v.  Smith,  7  Mod.  258. 

25.  In  debt  upon  bond,  with  condition  for 
the  performance  of  all  the  covenants  contained 
in  an  indenture,  if  the  defendant  alleges  the 
performance  of  particular  covenants,  it  is  suf- 
ficient, without  saying  that  the  covenants 
alleged  are  all.    Plow.  §6. 

26.  In  an  assignment  of  a  lease  for  quiet 
enjoyment  fl'ee  fVom  all  arrears  of  rent,  the  de- 
fendant pleaded,  that  he  left  money  in  the 
hands  of  the  plaintiff,  ea  tnlentione  to  pay  it 
over,  and  held  good,  though  it  was  objected 
that  the  intention  oould  not  be  put  in  issue. 
Grifith  y.  Harriwn,  4  Mod.  249. 

2.  What  are  not 

1.  Non  eonoenU  is  bad  in  covenant,  where 
the  demise  is  by  indenture.  Armin  v.  Anos,  1 
Keb.  751.  pi.  44. 

2.  JVoit  infregit  eonvenHimem  is  good  afler 
verdict,  but  is  bad  on  demurrer.  Gilbert  v. 
Martin,  1  Lev.  114 183.    3  Lev.  19. 

3.  iVbn  dttmn\fieatu9  is  not  a  good 

[  *434  ]  *plea,  where  the  person  and  lands 

are  to  be  indemnified ;  for  it  goes  only 

to  the  person,  and  not  to  the  land.    Shaxtim  y. 

Shaxtan,  2  Mod.  305. 

4  Where  the  plaintiff  is  damnified  of  his 
own  wrong,  the  defendant  ought  to  diow  it  in 
his  plea  in  bar,  and  not  plead  nen  ^       *^    ' 


generally.    Afeftsrrif  ▼.  Bbig^t^  9  Saiiad  6i 

5.  BpeciaA nil  habmt in tenemeattMCtamiht 
pleaded  to  an  action  for  rent  oo  leaae  by  in- 
denture. Palmer  v.  Eliuu^  2  Stra.  817.  3 
Lev.  146. 

6.  In  an  action  of  covenant,  the  defendant 
cannot  plead  that  the  plaintiiT  tempore  qm 
mhU  habuUin  ten/ementi»^  though  audi  plea  is 
an  action  of  debt  for  rent  is  good.  Clarb  v. 
Peppktiy  2  Vent  99. 

7.  Performance  cannot  be  pleaded  without 
showing  the  indenture.  Tapoent  ▼•  Wmir 
dridge,  1  Sid.  425. 

8.  Where  some  covenants  are  in  the  affirm- 
ative, and  some  in  the  negative,  a  plea  of  per- 
formance of  all  generally,  is  bad.  CrefmtU 
V.  Peachy,  Cro.  Eliz.  691.    Akyn,  73. 

9.  Performance  generally  cannot  be  plead- 
ed. Langhwell  v.  Palmer,  1  Sid.  87.  Btra 
v.  Barhar,  Cro.  Car.  4^ 

10.  A  plea  of  performance  of  a  will  general- 
ly is  bad.    Hariey  v.  Riehardtmi,  Com.  161. 

11.  Mutual  covenants  cannot  be  plemAei 
one  in  bar  of  the  other.  Hame$  y.  Aeibf,  1 
Keb.  178.  pi.  14a  T.  Jones,  21&  HiU  v. 
7%om,  2  Mod.  309.    Comb.  265. 

12.  If  A  covenant  with  B  to  pay  so  moch 
money  for  tithes,  and  to  be  accountable  for  all 
arrears  of  rent,  and  B  covenants  to  alkw  cer- 
tain disbursements  upon  account,  A  cannot 
plead  to  an  action  of  covenant  for  not  accoont- 
ing,  that  he  was  ready  to  account,  if  B  would 
allow  him  the  disbursements ;  for  the  cove- 
nants being  mutual,  each  of  them  has  remedy 
against  the  other  fbr  non-performaBce.  Dr. 
Samwaye  v.  Eldetly,  2  Mod.  73,  74 

13.  u  there  be  a  covenant  not  to  aue  6r  a 
certain  time,  it  cannot  be  pleaded  as  a  retetse 
unless  it  is  in  the  same  deed ;  but  the  obligor 
must  bring  his  cross  action.  2  Sannd.  i&p. 
47  6.    JVeretfie  v.  Munm,  3  Ley.  46. 

14  Defendant  cannot  excuse  himself  by 
alleging  plaintiff's  non-performance  of  an  in- 
dependent covenant    1  Saund.  Rep.  320.  a. 

15.  A  later  covenant  in  a  second  indenture 
cannot  be  pleaded  in  bar  to  the  former,  but  the 
defendant  must  bring  his  action  on  the  last  in- 
denture.   Gawder  v.  Draper,  2  Vent  218. 

16.  A  covenant  not  to  sue  an  oUigatioa 
within  ninety-nine  years,  cannot  be  pleaded  is 
a  defeasance.    Anon,  Comb.  123. 

17.  If  it  be  not  to  sue  one  out  of  several 
joint  obligors,  the  rest  cannot  plead  the  fiictin 
their  discharge.    2  Saund.  Rep.  47  (. 

18.  The  lessee  covenanted  to  put  a  house  ia 
repair  before  the  1st  of  June,  *■  five  thoaiind 
slatea  being  found,  allowed,  and  delivered  hf 
the  lessor,  towards  the  repair,**  and  afterwaidf 
to  keep  it  in  repair  during  the  term ;  D  (the 
lessor)  assigned  a  breach  for  not  keeping  io 
repair  after  the  1st  of  June ;  defendant  pm- 
ed,  that  the  lessor  had  not,  after  making  the 
lease,  found,  allowed,  and  delivered  the  uate*i 
&«.;  the  plea  waa  adjudged  to  be  bad.  JhM- 
itone  v.  Thomae,  Willes,  146. 

19.  Upon  a  oovwiant  to  eonvey  ia  fse,  a 
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plea  that  plaintiff  did  not  show  what  ootivey 
anoe  be  wished,  is  bad.  Luvag  ▼.  Warren, 
l.ut.126. 

20.  Lessee  cannot  plead  an  expulsion  firom 
part  by  the  plafaitiff.  WiUes,  129. 

SI.  Acceptance  of  rent  cannot  be  pleaded  in 
bar  to  an  action  of  covenant  Arther  t.  Vanr 
derplamk^T  Mod.  198.    2Sannd.319. 

22.  In  an  action  for  money  ooyenanted  to  be 
paid  ior  stock,  it  is  no  plea  for  the  defendant, 
that  the  pUuntiff  did  not  lender.  Dawion  ▼. 
Jfyer,  ]  Stra.712. 

23.  If  a  roan  covenant  to  convey  all  his 
rij^ht,  it  is  no  plea  to  say  he  had  none.  Anon. 
12  Mod.  999. 

24.  So,  if  a  man  covenants  to  procure  a 
conveymnoe  from  A,  it  is  no  plea  to  say  that 
A  had  no  title.    Holt,  174. 

25.  In  covenant  to  pay  so  much  to  the  plain- 
tiff  or  his  assigns  as  should  be  drawn  upon 
the  defendant  by  bill  of  exchange,  a  plea  that 
the  plaintiff,  Meeundum  legem  mercatoriam^ 
did  aesign  the  money  to  be  paid,  Slc.  is  bad ; 
it  ou^ht  to  have  been  §ecundum  eonauetudi- 
ttcm  mercaioriam.  Carter  v.  Downieh,  3  Mod. 

226,227. 
[  *42S  ]  *26.  In  covenant  for  not  repair- 
ing and  supporting  a  messuage  de- 
mised to  the  defendant,  a  plea,  that  the  mes- 
suage, being  in  good  repair,  vras  consumed  at 
the  file  of  London,  and  that,  before  action 
brought,  it  was  repaired,  without  showing 
by  whom,  was  held  to  be  bad.  Walton  v. 
Waterkaue^  2  Saund.  421,  422.    3  Keb.  40. 

&a 

27.  Lessee  of  a  house  covenants  to  repair, 
uphold,  &c;  the  house  is  burnt  without  his 
wiUtil  act,  and  the  lessee,  within  convenient 
time,  rebuilds  it;  this  is  a  breach  of  the  cove- 
nant ;  and  rebuilding  within  convenient  time 
is  no  plea,  the  action  having  attached.  Pool 
V.  Archer,  Skin.  211. 

28.  To  an  action  of  covenant  to  pay  mo- 
ney on  a  particular  day,  the  defendant  can- 
not plead  payment  on  a  prior  day ;  he  must 
plead  payment  on  the  dajr.    Willes,  585, 586. 

29.  Where  the  lessee,  m  an  action  of  cove- 
nant lor  rent,  pleaded,  that  with  the  consent 
of  the  lessor  he  assigned  the  premises  to  ano. 
ther,  who  entered  and  paid  him  the  rent,  it 
was  held  bad  on  demurrer.  JoddertU  v.  Coto- 
eU,  Ca.  T.  Hardw.  343. 

30.  If  the  plea  is  ill,  yet,  if  the  breach  as- 
signed  be  also  bad,  the  plaintiff  shall  not  have 
ji^gment.    Lutw.  [235]. 

(j)  ReplicatUm. 

1.  On  a  covenant  to  pay  an  annuity  so  long 
as  A  continued  in  a  certain  office,  if  the  de- 
fendant plead,  that  the  annuity  was  granted 
for  the  hfe  of  A,  and  that  he  paid  it  during 
the  life  of  A,  the  plaintiff  may  reply,  that  A 
did  not  enjoy  it  for  his  life,  and  that  the  de- 
fendant did  not  pay  it  during  the  lift  of  A. 
Oayle  y.  BetU,  1  Mod.  227. 

2.  If,  to  covenant  fiir  not  repairing  certain 
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premises  demised,  the  defendant  plead,  that 
the  plaintiff,  before  the  cause  of  action  accru- 
ed, enteied  and  pulled  down  ^e  premises 
and  expelled  him  therefh>m,  the  plaintiff 
mav  reply  that  he  did  not  expel,  Stc  mod» 
et  forma.  Hodgukin  v.  QMeenborougk.  Willes, 
129. 

3.  To  a  plea,  aii  kabmi  in  tenemadU,  a  re- 
plication  that  be  was  seised,  not  showing  of 
what  estate,  is  ill  Heath  v.  Vermeden^  9  Lev. 
146. 193. 

4.  In  covenant,  if  the  defendant  pleads  aa 
ill  bar,  and  the  plaintiff  replies  and  assigns  an 
iU  breach,  the  defendant  shall  have  judgment. 
Armitt  v  Breome,  2  Ld.  Raym.  1081. 

5.  Replication  in  the  copulative,  that  ditcb* 
es,  ways,  and  passages  were  not  filled  with 
water,  to  a  plea  that  they  were,  is  good.  South 
V.  Jones,  1  Stra.  246. 

(k)  Rejoinder. 
1.  In  eovenant,  the  plaintiff  by  his  replica- 
tion assigns  several  breaches,  to  which  the 
defendant  does  not  rejoin ;  though  the  plains 
tiff  cannot  waive  the  breaches  (being  entered 
on  the  roU,)  ^et  he  may  take  judgment  for 
want  of  a  rejoinder.  Walker  v.  Frtestfy,  I 
Com.  376. 

(1)  Damagn. 

1.  On  a  covenant  fiir  Oquidated  damagef« 
the  Jury  is  bound  by  the  agreement  of  the 
parties.    1  Saund.  fiep.  58  5.  n.  [e]. 

2.  If  two  breaches  are  assigned,  one  good, 
the  other  bad,  and  damages  are  entirely  as- 
sessed, the  court  will  not  give  judgment 
Anofi.  Cro.  Elia.  685. 

3.  If  a  covenant  be  divided  into  two  branch- 
es, and  the  breach  is  alleged  to  be  in  one  part, 
and  the  jury  find  damages  entirely,  the  find- 
ing vrill  have  relation  to  that  part  only  in 
which  the  breach  is  assigned.  SteeU  v.  Spight^ 
2Ro.l7a 

4.  In  covenant  for  five  years*  rent,  due  at 
the  expiration  of  a  term  of  years,  the  rent-day 
for  the  last  half  year  not  fidling  within  it,  the 
plaintiff  mar  recover  damages  for  all,  except 
the  last  half  year's  rent  Long  v.  Burrougha^ 
1  Keny.  247. 

5.  On  a  covenant  to  pay  rent,  the  breach 
was  assigned  fi>r  non-payment  of  certain 
sums,  and*  the  whole  did  not  amount  to  so 
much  as  was  demanded ;  yet  damages  were 
given  for  so  much  as  was  proved.  TTiwaitu  r. 
AMl^eld,  5  Mod.  213. 

6.  The  court  will  grant  a  new  writ  of  in- 
quiry in  an  action  of  covenant,  if  it  appear 
that  the  damages  given  are  greatly  inferior  to 
the  estimate  proved  in  evidence.  Crttwiek  r. 
Saunderi,  2  Show.  201. 
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See  pest,  tit  Pkvibi,  div.  19. 
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CUSTOM. 

I.  WSAT  COBTOMt  AMM  GOOD,  p.  436. 

II.  What  ark  void,  p.  438. 

III.  CoNBTEUCnON  OF  CUSTOM!,  p.  429. 

IV.  Or  THK  PROOF  AMD  TRIAI.  OF  CUtTOMS,  p. 

430. 

y.  RemFDY  FOR  A  DCT7  RAISED  BT  CUBTOM, 
p.  430. 
VI.  Plsadwo  a  cuarroM,  p.  430. 

VII.  How  A  CUSTOM  MAY  BK  KZTXNGUIBBED  OR 
DXBTROTED,  p.  430. 


I.  What  cdstomb  ark  cmx>d. 

1.  CustomB  ougrht  to  have  four  propertieB, 
viz,  a  reasonable  commencement ;  to  be  cer- 
tain ;  to  have  a  continuance ;  and  not  to  be 
against  the  king^s  prerogative.  Anon.  3  Salk. 
113,  113.  3  Mod.  134.  Pain  v.  Patrick,  3 
Mod.  393. 

2.  Customs,  though  against  common  right. 

Jet  being  used  in  places  of  antiquity,  or  of 
irge  extent,  may  be  good.    Hiek9  v.  Woode- 
BOfi,4Mod.343. 

3.  A  custom,  that  there  have  been  twenty- 
fimr  chief  parishioners,  &c.  and  that  on  the 
death  of  one  of  them,  the  others  have  elected 
another,  and  that  a  tempore  eujuM,  dLc  the 
churchwardens  have  given  their  accounts  to 
them,  and  so  they  a  tempore  cujui,  &.c.  have 
been  discharged  of  any  other  accounts.  Sec.  is 
a  good  custodi.  Batt  v.  Watkinion,  3  Lutw. 
1037.  [436]. 

4.  Where  a  parish  oonsSstB  of  four  vills,  a 
custom  that  the  inhabitants  of  one  of  them 
shall  pay  two-thirds,  and  of  the  other  three 
one-third,  to  the  church  rates,  is  good.  Bur- 
ton v.  Wt/i<iay,  Andr.  33. 

5.  A  custom  or  prescription  is  non  deei- 
mando  by  a  hundred,  is  good,  but  not  by  a 
parish  or  particular  town.  Anon.  March,  35. 
pL59. 

6.  Custom  to  cut  grass  in  the  land  of  ano- 
ther to  strew  the  church,  is  a  good  custom. 
BomTBcase,  March,  16.  pi.  3a 

7.  A  custom  that  the  lord  may  take  the 
profits  during  the  nonage  of  an  in&nt  tenant, 
is  good.    Anon.  1  Leon.  266. 

o.  A  custom  in  a  manor  that  the  grantee 
of  a  customary  estate  (which  passes  either  by 
deed,  or  surrender  and  admittance,)  must 
be  admitted  during  the  life  of  the  grantor,  is 
good.  Fenn,  dem.  RichardB,  v.  MarioU,  Willes, 
430. 

9.  A  custom,  that  every  inhabitant  of  a  par. 
ish  of  the  age  of  sixteen,  (of  whatever  reli- 
gions sect,  Bnall  pay  Ad.  yearly  as  an  Ilaster 
offering,  is  good.  Fuller  q.  t  v.  Say,  Wilies, 
639. 

10.  A  custom  to  take  two  years*  rent  upon 
an  admittance  to  a  copyhold,  is  good ;  for  the 
court-rolls  show  the  rent  TUu»  v.  Perkins, 
Skin.  348. 

11.  Or  to  pay  the  yearly  value  for  a  copy- 
hold fine.    S.  C.  3  Lev.  355. 

13.  A  custom,  that  the  tenants  of  a  manor 
ought  to  choose  a  beadle  to  collect  the  amer- 


ciamentB,  and  that  tbo  tsnaatB  shall  be  re- 
sponsible for  him,  is  a  good  custom.  JiiKir 
Perkin$,  Skin.  349. 

13.  A  custom  to  chooae  two  surveyurt  to 
take  care  that  no  unwholesome  victuals  are 
sold  within  the  precincts  of  a  manor,  with 
power  to  destroy  whatever  corrupted  victoalf 
they  find,  is  good.  Vaughan  v.  Ahoood,  1  Mod. 
303.    3  Mod.  56. 

14  What  is  a  good  custom  in  one  manor  is 
so  in  alL    2  Saund.  Kep.  432  6. 

15.  A  custom  in  Lincolnshire,  that  the 
lords  of  manors  in  that  county  shall  baTe<k. 
relict  lands,  is  said  to  be  reasonable  and 
good.  AttameU'General  v.  Tkmer,  3  Mod. 
107. 

16.  Custom,  that  the  lord  of  the  honor  med 
to  have  of  every  person  to  whom  any  maMsi, 
Slc.  held  immediately  of  the  honor  ahoold 
come  by  descent,  &c  so  much,  and 

had  used  to  distrain,  *&c.  and  im-  [  *437  ] 
pound  within  the  honor,  a  good  cur 
tom.    Lutw.  [53U]. 

17.  A  custom  for  a  copyholder  to  col  dowa 
timber  and  sell,  has  been  held  to  be  a  good 
custom.    Athmead  v.  Banger,  Fort  lo3, 

IS.  Custom  for  the  lord  to  dig  day-pits  ib 
good.    1  Saund.  Rep.  353  b.  n.  [&]. 

19.  A  custom  is  not  unreasonable  that  a 
copyholder  can  demise  for  life  or  years,  noc 
that  a/eme  eocert  can  demise  to  ber  husband 
or  a  stranger  with  the  aBsent  of  the  lord*  ^bob. 
Mo.  133.  pi.  36a 

30.  A  custom  for  the  tenants  of  a  mancr,  to 
have  a  sole  and  separate  pasture  in  ezclufioo 
of  the  lord,  is  good.  Hopkina  v.  Bolnnm,  1 
Mod.  74,  75.    3  Mod.  291.    2  Saund.  32a 

21.  A  custom  for  freeholders  to  mcum 
lands  lying  together  in  a  common  field  *^^^ 
those  who  have  a  right  of  common,  is  g^! 
and  in  justifying  an  incloeure  under  soch  a 
custom,  it  is  not  necessary  to  aver  that  toe 
land  did  lie  together,  for  that  shall  be  intad- 
od,  as  they  could  not  be  indoeed  sgaia^tbe 
commoners  if  they  did  not  lie  together.  0*^ 
man  v.  Tkome,  3  Mod.  105. 

22.  A  law  or  ordinance,  where  the  cuitop 
will  warrant  it,  that  he  that  puts  his  beasts  0 
the  common  beyond  such  a  limit  or  bonndi 
shaU  pay  3b.  6d.,  is  a  good  law.    MMreh,3lf- 

'33.  Custom  that  a  common  should  lie  fi^fl* 
every  second  year,  is  good.  1  Sauna.  iwP' 
353 

34.  So  that  the  govemors  of  a  «>""?°^ 
inclose  part  to  their  proper  use  for  ^^f^ 
and  charges.    Smith  v.  Barrttt,  1  Sid^^^^ 

35.  Custom  that  H,  being  seised  of  the  vor 
nor  of  A,  to  which  he  hath  a  feet  bejon^y/ 
custom  time  out  of  mind,  the  «^*!**^^ 
used  to  send  a  constable  to  the  said  If^vT" 
that  a  leet  was  held  such  a  dav.  ^  ^ 
thereof  given  at  D,  and  they  d»d notienfl^ 
constable,  and  thst  the  steward  hnposed  a 
of  39».lld.on  the  inhabitants  for  w*J^^ 
distrained,  held  a  goodcoBtom. 
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itidtfley,T.Rajin.904.    SeeiboAcxr.Bar. 
nard^  Comb.  416. 

26.  A  custom  that  none  ahall  trade  in  a  town 
bendea  penona  free  of  the  guilda  mercatoria 
there,  u  good ;  but  a  b^e-law  to  that  effect, 
without  a  custom,  is  void.  Mayor  of  Winton 
T.  fFtOs,  1  Salk.  203.    Id.  n.  a. 

27.  A  custom,  by  wiiich  the  perion  who  ex- 
poses goods  to  sale  in  a  city  is  liable  to  par  a 
reasonable  penalty,  is  good.  Jtfoir  ▼.  Munday, 
Sar.  182. 

28.  A  custom  of  a  city  which  extends  be- 
yond the  liberties  of  the  city,  is  good.  Harris 
▼.  Wahemaik,  Say.  255. 

29.  A  custom  of  a  city  to  exclude  foreigners 
from  exposing  ^oods  to  sale  in  the  city,  is 
good,  although  it  do  not  except  the  exposing 
of  Tictnals  to  sale,  or  although  it  do  not  except 
the  exposing  of  goods  to  sale  in  fairs  or  mar- 
kets. Harris  t.  Wakeman^  Say.  255.  Say. 
182L    HtOehim  v.  Player,  Orl  Bridg.  291. 

30.  A  custom  for  the  advantage  of  a  partic 
ular  person  or  corporation,  to  have  the  sole  use 
of  a  trade  in  a  certain  place,  may  be  good, 
provided  they  have  stock  enough  to  serve  the 
place.    MiicKd  v.  Reynolds,  10  Mod.  131. 

31.  A  custom,  that  if  any  tenant  of  the 
manor  of  P  aliens  his  land  by  wtitbg,  feoff- 
ment, devise,  or  surrender,  that  it  ought  to  be 
presented  at  the  court  there,  or  else  they  shall 
be  void,  was  held  good,  for  it  adds  more  cere- 
mony than  the  law  appoints,  and  it  is  reason- 
able that  the  lord  should  know  his  tenant 
Parwtan  v.  Sowyer,  Cro.  Elit  668,  669. 
Bowyerr.  Ferryman,  5  Co.  BitL.    2  And.  125. 

S.C. 

32.  A  custom  for  an  inferior  court  to  grant 
a  writ  of  inquiry  afUr  a  cognovit  actionem,  is 
good.    Brightman  v.  Parker,  1  Mod.  96. 

33.  A  custom  to  commute  suit  and  service 
in  the  lord^s  court  for  a  certain  sum  of  money, 
is  good.  Legingham  v.  Porphery,  1  Mod.  78. 

%L  A  custom  to  have  a  common  bake- 
house, restraining  any  others  within  a  particu- 
lar place,  is  good.  Sir  O,  Fermor  v.  Brooke, 
Cro.  EUx.  203.  City  of  London's  case,  8  Co. 
125  b.  &  128  a. 

35.  A  custom  that  lands  shall  descend  al- 
ways  to  the  male  heirs,  though  of  the  collate- 
ral line,  is  good.    Sympson  v.  Quinley,  1  Vent 

8a 

36.  That  if  a  man  hare  a  fee  in  iMid,  it  shall 
descend  to  the  youngest  son,  and  if  tail,  that 
then  to  the  heir  at  common  law,  is  a  good  cus- 
tom.   March,  54.  pi.  82. 

[  *438  ]      *37.  Custom  to  charge  the  inher- 
itance  of  others  for  thmgs  done  in 
preservation  of  the  inheritance,  is  good.  Smith 
V.  Barrett,  1  Sid.  161. 

38.  A  custom  for  the  inhabitants  of  an  an- 
cient messuage  within  a  vill,  to  have  free  pas- 
sage over  a  ferry,  is  good.  Pain  v.  Partridge, 
Comb.  180. 

39.  So  a  custom  for  all  freeholders  and  in- 
habitaiitsofaooirporatioii  is  good,  but  not  fear 


all  inhabitante  generally.    Pain  v.  Partridgs, 
2  Lev.  253.    Sedtfidel  Show.  256,  257. 

40.  If  a  vill  has  a  chapel,  and  buries  at  the 
mother  church,  and  for  this,  have  time  out  of 
mind  repaired  parcel  of  the  wall  of  the  church, 
it  is  good  to  excuse  them  from  repairing  the 
church.  Inhabitants  of  a  place  prescribe  to  re- 
pair the  chapel  of  ease,  and,  in  regard  of  this, 
that  they  have  been  time  out  of  mind  free 
from  all  reparations  for  the  mother  church,  is 
a  good  prescription.    March,  91.  pL  151. 

41.  A  custom,  that  if  any  make  and  expose 
to  sale  ill  and  unserviceable  goods,  the  chief 
officers  of  the  company  have  used  to  seize 
them,  and  carry  them  to  Guildhall,  and  im- 
panel a  jury,  and  if  they  find  tliem  ill,  to  break 
tliem,  is  a  good  custom.  BoUon  v.  Thrt^mor* 
ton.  Skin.  55. 

42.  Custom  is  good  that  the  parson  shall 
keep  a  bull  and  a  boar  for  the  increase  of  the 
catUe  of  the  pansh.    Mo.  355.    Cro.  EL  569. 

43.  A  custom  that  all  the  householders  in 
the  parish  of  A,  shall  grind  all  their  corn  which 
shall  be  used  by  them  ground  within  the  par- 
ish, is  good,  brake  v.  Wigleswnih,  Willes, 
654 

II.  What  ark  void. 

1.  All  unjust  and  unreasonable  or  absurd 
customs  are  void.  Mitchel  v.  Reynolds,  10 
Mod.  133.  Faranwre  v.  Verrall,  2  And.  152, 
153. 

2.  A  custom  repugnant  to  the  common  law 
is  void.    7  Mod.  89.     ' 

3.  A  custom  in  respect  of  tithes  to  have  all 
the  lambs  of  a  particular  parish  reckoned  to- 
gether as  one  man^s,  is  void.  Barker  v.  Cocker, 
Hob.  329. 

4.  If  one  who  is  lord  of  a  town  has  a  market 
within  the  town,  there  cannot  be  a  custom  for 
a  party  to  sell  meat  in  his  own  house  on  the 
market  day.  City  of  London's  case,  8  Co. 
127  a. 

5.  Claim  of  common  or  other  profit  in 
another's  soil  is  bad,  for  it  cannot  be  released ; 
but  otherwise,  in  the  case  of  copyholders,  or 
of  a  mere  easement  1  Sauna.  Rep.  341. 
n.  (3). 

6.  A  custom  to  have  common  for  all  beasto 
commonable,  is  bad ;  but  for  all  beasts  com- 
monable levant  and  couchant,  is  good.  March, 
83.  pL  137. 

7.  A  custom  in  a  manor  for  the  lord  to  have 
common  in  the  lands  leased  for  life  or  years 
is  void,  bein&r  against  his  own  grant  White 
V.  Sayer,  Palm.  211. 

8.  A  custom  that  none  shall  use  his  oemmon 
till  the  lord  enters,  is  bad.  Bowyer  v.  Ferry* 
man,  5  Co.  84  a. 

9.  A  custom  which  lays  a  burthen  upon 
parishioners  is  bad.    iinoit.  Poph.  197. 

10.  No  custom  can  enable  one  to  do  a  tort 
Cro.  Jac.  80. 

11.  A  custom  to  build  upon  a  new  founds^ 
tion,  to  the  obstruction  of  ancient  lights,  is  bad. 
Amm.  I  Comb.  274.  n. 
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1%  A  eoBtom  to  ditflviiehife  for  ddkiiiato> 
ry  words  is  iU.    2  Ld.  Raym.  777. 

13.  A  custom  to  have  a  biuhel  of  aalt  of 
oTvry  ship  laden  with  salt  within  a  certain  port, 
in  consideration  of  maintaining  the  quay, 
and  keeping  a  bushel  to  measure  the  salt,  is 
not  a  good  custom.  Warren  t.  Pruiemix,  1 
Mod.  104,  105. 

14.  Custom  to  maintain  a  common  quay  &it 
the  unloading  of  Cfoods,  and  therefore  every 
vessel  passing  by  m  said  quay  topay  a  certain 
sum,  a  void  custom  as  to  those  vessels  which 
did  not  unload  at  the  said  quay,  iinon.  1 
Vent  71. 

15.  A  custom  for  toll-thorough  cannot  be 
daimed  without  consideration.  Hcupurt  v. 
WiOff,  1  Mod.  47,  4a 

16.  Custom,  to  pay  lOdL  to  the  vicar  at  the 
usual  time  of  churching  women,  is  void,  for 
uncertain^  of  the  time,  and  for  the  unreason- 
ableness of  it  Naylor  q.  t  v.  Soft^  3  Ld.  Raym. 
1558.    ]  Barnard.  159. 

17.  A  custom,  that  every  man  inhabiting  in 
the  parish  of  A,  who  marries  by  license  in 
another  parish,  shall  pav  5«.  to  the  rector  of  A, 
for  and  in  regard  of  the  said  marriage,  is 
bad.       Eidiard$  q.   t   v.   Dovey,    WiUes, 

622. 
[  *429  ]     na  Custom  of  a  parish  to  take 

fees  for  the  burial  of  a  dead  person, 
though  carried  through,  and  buried  elsewhere, 
not  good.     Topsail  v.  Ferrers,  Hob.  175. 

19.  A  custom  must  be  certaiii;  luid  thvni- 
fere,  where  it  was  laid  for  an  infknt  to  sell  his 
knd  when  he  c^n  measure  an  ell  of  cloth,  it  is 
void  for  the  uncertainty.  Pain  v.  Patrick,  3 
Mod.  290.    Rex  v.  TbBtn,  1  Ro.  10. 

20.  A  custom  that  every  copyholder  who 
leases  his  lands  shall  forfeit  it,  does  not  bind 
aninftnt    IZesv.  2>ti2aston,3Mod.222. 

21.  To  try  by  six  jurors,  or  make  execution 
of  the  body  and  goods,  is  a  void  custom.  Aike 
v.l7ttiiiUn,lSi(L233. 

22.  Custom  within  the  cinque  ports  to  arrest 
a  freeman  of  London,  and  detam  him  till  a 
freeman  of  Sandwich  arrested  in  London  be 
liberated,  is  bad.    Ma  588. 

23.  A  custom  that  the  householders  in  a 
parish  shall  grind  aU  their  corn  used  or  sold 
by  them  ^nerally,  is  bad.  Drake  v.  "Wiglet- 
worth,  Willes,  654.  See  also  Harbin  v.  Grene, 
Ma  887.    Hob.  189. 

24.  Custom  to  elect  a  supemttmerary  pre- 
bendary, who  upon  the  death  of  the  next  pre- 
bendary is  to  be  admitted,  is  void.  Owen  v. 
filCoinos,  Skin.  45. 

25.  A  custom  for  **the  poor,  necessitous,  and 
indigent  householders  of  a  town  to  cut  and 
carry  away  rotten  boughs  and  branches**  in  a 
dose,  is  bad,  on  account  of  the  uncertain  des- 
cription of  the  persons.    Willes,  207.  n.  a, 

26.  A  custom  for  churchwardens  to  dispose 
of  seats  in  a  church  was  disallowed.  Chea- 
ferchy  v.  Beardsly,  2  Lev.  24L 

flf  That  an  executor  shall  pa j  a  debt  upon 


simple  contract  equally  with  a  ffpeciahy,  ml 
good.    Matters  v  Lewis,  1  Ld.  Raym.  57. 

28.  Custom  fiir  the  lord  to  grant  leases  oat 
of  the  waste,  bad.    1  Saund.  Rep.  S53  6.  n.  [b]. 

29.  Custom  to  seize  the  best  animal  fat  a 
heriot  levant  and  coochant  apOD  the  land, 
altliough  it  be  of  a  stranger,  if  the  teoant  has 
not  any  beast,  or  his  best  beast  be  ekugned,  is 
bad.  WUson  v.  Wise,  Ma  la  and  IfcmUf  v. 
Thylor,  there  dted.  Smitk  v.  Foynloa,  Car- 
tor,  86. 

30.  The  custom  of  a  manor,  to  have,  after 
the  death  of  any  dying  within  his  manor,  the 
best  beast  of  the  deceased,  as  a  heriot,  is  vdd 
and  unreasonable  as  to  strangers,  but  other- 
wise as  to  tenants.  Parker  v.  Ccenbl^ard, 
CraEliz.725. 

31.  A  custom,  that  **where  the  custamarf 
tenant  of  a  manor  has  coal-mines  lying  under 
the  freehold  lands  of  other  customary  tenants, 
within  the  manor,  he  may  make  pite  in  those 
lands  to  get  the  coals,  ^uu  may  ky  the  coals 
when  got,  Slc  and  the  earth,  Ac  on  the  land 
near  to  such  pits,  such  lands  being  customaiy 
tenements,  &C.,  there  to  remain  and  continue, 
(not  saying  how  long,  or  for  a  convenient 
time,)  may  lay  and  continue  wood  there  for 
the  neceasaf  V  use  of  the  pits,  may  take  away 
in  carts  and  wagons  part  (not  saying  how 
much)  of  the  coab,  and  bum  and  make  into 
dnders  the  other  parts  there,  at  his  will  and 
pleasure,**  is  a  bad  custom,  as  being  uncertain 
and  unreasonable.  Broadbent  v.  Witts,  Wil- 
lev,  360. 

32.  Custom  that  a  copyholder  should  upon 
the  change  of  every  lord  pay  a  fine,  is  a  void 
custom,  unless  the  change  be  by  act  of  God, 
or  the  tenant  alters  the  estate.  DukeofSmur* 
set  V.  France,  Fort  42. 

33.  Custom  that  lessee  for  years  shall  hold 
for  half  a  year  after  his  term  expires,  is  bad. 
Anon,  Mo.  8.  pi.  27.    Palm.  212. 

^  34.  A  custom  restraining  a  fee  from  being 
limited  by  way  of  remainder  is  bad.  1  Saund. 
Rep.  146. 

35.  Custom  of  a  hundred  to  be  discharged 
of  tithes  of  herbage  is  bad.  jEKcIes  v.  Wwdi- 
mm.  Comb.  403,  &i. 

3a  A  custom  that  underwood  cat  and  em- 
ployed for  fencing  common  (in  general), 
whereof  the  tithes  are  paid,  and  not  add  or 
otherwise  disposed  of,  should  be  discharged 
from  payment  of  tithes,  is  void  and  unreason- 
able; but  if  it  had  been  for  fencing  the  com  of 
the  owner  of  the  underwood,  it  had  been  good. 
Croueher  v.  ColUns,  1  Saund.  142, 143. 

37.  So  a  custom  fiir  the  parishioners  to  pay 
their  tithes  truly,  without  the  view  of  the  par- 
son, is  bad.  Wilson  v.  Bp.  of  CarUsU,  Hob. 
107. 

III.  CoNSTIlUCnON  OP  CUSTOMfl. 

1.  Customs  must  be  taken  strict- 
ly, *when  they  ffo  to  the  destruction  [  *490  ] 
of  an  esUte.    3  Mod.  224. 

2.  A  custom  to  bar  an  estate  in  foe  for  de- 
&ult  of  claim,  afrer  proclamations,  extends  not 
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to  a  remaimler  cxpectmt  upon  an  estate  for 
life,  but  shall  be  taken  strictly.  Batpool  t. 
Long^  Cia  Eliz.  879. 

3.  A  custom  cannot  central  a  eharter.  Mex 
▼.  GrosseMr,  7  Mod.  19a 

4.  Custom  of  the  corporation  of  weaTeni, 
that  no  stranger  ovght  to  intermeddle  with 
their  art  withm  L.  and  S4  a  stranger  contracts 
Ibr  silk  in  L^  and  weaTcs  it  at  Hackney;  this 
is  no  ofloice,  nor  cause  of  action.  Wetmer§* 
Company  r.  Brown^  Cro.  Eliz.  803. 

5.  Acwtom  that  copyholds  are  grantaUe 
in  fee,  will  warrant  a  grant  fer  life,  remainder 
in  fee.     lSannd.Rep.146.34a 

IV.  Of  thb  noov  and  tkul  or  onsroiis. 

1.  Tboee  who  hare  a  like  estate  are  not 
good  witnenes.  D,  cf  StmerHt  ▼.  France, 
Fort  43. 

2.  Proof  of  hand- writing  required  to  an  ad- 
mission of  steward,  thou{^  above  forty  years 
eld.    Id.    Fort43. 

3.  Customs  or  prescription  are  only  triable 
at  comnwn  law.  Hadgton  ▼.  iUiktnsim,  2  Com. 
603.     Wiwe  r.  Crttke,  2  Lot.  187. 

4  A  custom  may  be  tried  in  a  feigned  ac- 
tion.   6  Mod.  90. 

V.  RXVKDY  lOK  A  DDTT  RAISED  BT  CinfTOIf . 

1.  When  a  duty  is  raised  by  custom,  a  dis- 
tress fer  that  duty  must  be  maintained  by  the 
like  custom,  as  incident  to  it  Pier jon  ▼.  auU- 
2ey,T.Haym.204 

2.  A  custom  to  distrain  fer  a  penalty  due 
by  custom  is  good;  but  a  custom  to  distrain 
▼arioos  goods  of  great  ralue  fer  a  small  penal- 
ty due  by  custom,  is  Yoid.  Say.  1, 2.  Mair  ▼. 
Mtndav,  Say.  183. 

3.  If  the  penalty  fer  which  a  distress  may 
be  made,  is  to  be  paid  to  the  two  bailiffs  of  a 
cnporation,  one  of  the  bailifis  may  distrain  fer 
it    S.C.Say.183. 

4.  A  customary  Easter  offering  cannot  be 
Teeorered  in  a  spiritual  court  Read  t.  Dea- 
tery,  7  Mod.  199. 

VI.  PlKADIRO  A  CUSTOM. 

1.  If  ooe  claim  a  thing  by  special  or  private 
CDstom,  it  ought  to  he  pleaded  specially. 
£i0er  T.  AMtunSce,  1  And.  192, 193.  Mayor  of 
mnton  T.  WUk§,  2  Ld.  Raym.  1135.  TUua 
T.  Perkins,  Skin.  250.  Rogers  v.  Bradly,  2 
Vent  144  S.  P. 

2.  For  the  courts  are  not  bound  to  take  no- 
tice of  them.    Haul  v.  HargiU,  Fort  347. 

3.  fiut  the  custom  of  d^aring  in  London 
on  a  eoneessU  solvere,  &e.  need  not  be  set 
ibrth  at  large.  Story  r,  Atkins,  2  Ld.  Raym. 
1432. 

4  In  pleading  a  custom  that  the  customary 
tenants  of  a  manor  have  solam  et  separalem 
pasturam  in  the  lord's  soil,  they  need  not 
■how  what  estate  they  hare  in  their  customa- 
ry tenements.  Ho^ns  T.  Robins,  2  Saund. 
326. 338. 

5.  The  custom  ought  to  be  pleaded  precisely 
(o  extend  to  the  place  where,  &c.,  and  in  the 
present  tense,  and  not  that  tiiey  should  have 
A  way,  ate    CerneZtiit  v.  7sy2or,  1  Sid.  237. 


6.  A  custom,  though  apparently  subsequent 
to  anoUier,  may  be  laid  time  out  of  mind,  fer 
customs  are  not  coeval.  Looelaee's  case,  1 
Salk.203. 

7.  In  replevin,  the  defendant  makes  con- 
usance as  bailiff  to  R.  T^  ArC,  and  shows  a 
custom  within  the  manor  fer  the  jury  to  elect 
one  of  the  resiants  to  serve  the  office  of  con- 
stable fer  a  year,  (and  said,  that  they  elected 
such  a  one  to  be  constable  for  the  year  ensu- 
ing,) and  to  take  the  oath,  under  the  penalty 
of  40t. ;  and  at  the  next  court  it  was  presented 
that  he  did  not  take  the  oath,  and  fer  this  40«. 
a  distress  was  taken,  &c. ;  the  plaintiff  demur- 
red to  this  avowry,  and  fer  the  defect  of  a  cus- 
tom to  distrain,  and  fer  want  of  aUeging  of 
notice,  the  avownr  was  held  to  be  ilL  Aet- 
eher  v.  Ingram,  Skin.  635. 

8.  If  an  insi^cient  reason  of  the  custom  is 
shown  in  pleading,  yet  if  the  custom  is  good 
on  the  feoe  of  it,  it  will  be  sufficient  on  demur- 
rer.   Burton  v.  WUeday,  Andr.  32. 

VII.  How  A  cusrroH  may  bk  ExnirauiSHBD  oa 

DESTROTKD. 

1.  Unity  of  possession  destroys  a 
*custom.     Bdus  v.  Htnstorke,  T.  [  *431  ] 
Raym.  192. 

2.  Disttsage  fer  twenty  or  thirty  years  does 
not  destroy  a  custom.  Mayor  ofCotehesterx, 
Ooodufin,  Carter,  lia 

3.  A  custom  fer  the  householders  within  a 
parish  to  ^ind  their  com  at  a  particular  mill, 
is  not  extmguished  as  to  one  of  such  house- 
holders,  by  one  of  our  kings  having  been  for- 
merly seised  in  fee  of  the  house  and  of  the 
mill  at  the  same  time.    Willes,  658. 

4.  The  common  law  will  over-rule  a  cus- 
tom though  confirmed  by  act  of  parliament,  if 
it  be  repugnant  to  natural  reason.  1  Mod. 
212. 

5.  A  custom  to  elect  a  scavenger  in  the 
borough  court  of  Southwark,  is  taken  away 
by  an  act  of  parliament  directing  that  the 
scavengers  shall  be  chosen  in  London  and 
Westnunster  and  the  liberties  thereof  accord- 
ing to  the  ancient,  usages  thereof^  and  appoint- 
ing a  new  ferm  of  election  in  all  other  places ; 
fer  the  statute  bein^  affirmative,  destroys  a 
local  custom  inconsistent  with  it  Mayor  of 
London  v.  Cfatford,  2  Mod.  39. 

6.  The  customs  of  London  are  confirmed 
by  statutes,  and  therefere  they  may  prescribe 
against  such  statutes,  as  are  contrary  to  their 
customs.  Piatt  v.  Sheriffs  ef  Lmdon,  Plow. 
36,  37. 

7.  Where  by  custom  the  burgesses  elect 
annually,  the  court  of  K.  B.  cannot  alter  the 
custom.  Town  of  Cokhester  v.  Northen,  1  Ro. 
335. 

8.  If  tenants  time  out  of  mind  have  paid  a 
certain  sum  fer  tithes,  though  the  sum  may 
have  been  increased  by  the  parson,  the  custom 
is  not  broken.    FUmyng*s  case,  Sav.  13. 

CUSTOMS  AND  EXCJSE. 
1.  At  common  law,  no  customs  were  paid 
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except  for  wool,  wool-feDi,  and  letther.    12 
Co.^. 

3.  Goods  that  are  not  imported  by  way  of 
merchandise  pay  no  duty.  CAopman  ▼•  Lamb, 
9  Stnu  943.  2  Barnard.  16a 

3.  And  therefore,  not  such  as  come  in  by 
accident,  as  wreck,  Slc  Vangh.  1G5, 166. 1 71, 
172. 

4  And,  by  the  common  law,  all  wrecks 
were  the  king's,  and  therefore  not  liable  on 
that  accoant,  to  pay  customs.  Shepherd  v. 
•OoenM,  Vaugh.  164. 

5.  Officers  of  cnstoms  held  to  be  liable  in 
trespass  for  a  wrong  seizure,  notwithstand- 
ing probable  caose.  Legliee  v.  Ckampante, 
2Stra.820. 

GUSTOS  ROTULORUM. 

1.  The  custoe  rotulomm  appoints  the  clerk 
of  the  peaee.  Rex  ▼.  Oieen,  Holt,  190.  St  37 
Hen.  8.  c  1.  1  W.  &  M.  c  21.  s.  1.  Mbr- 
court  V.  Fox,  4  Mod.  167. 

2.  Respecting  the  office  of  oustos  rotolo- 
rum,  see  3  Salk.  250. 

[See  aloo  ante^  tit  Cudlk  of  thi  pkaci,  p. 
296.] 

DAMAGES. 
I.  What,  and  when  RBcovniASLB,  p.  492. 

II.  WhKN  TBKT  AMX  mot  MDOOVZaABI^  p. 

432. 

IIL  How  THIT  SHOULD  BE  LAID  IN  TOK  DB- 
CLAEATION,  p.  432. 

IV.  Of  oonsequentiai.  dama«bi,  p.  432. 

y.  AOAtNST  WHOH  DAMAGES  HAY  BE  GIVEN, 

p.  433. 

yi.  To  WHAT  AMOUNT,  p.  433. 

VII.  Br  WHAT  JURY,  p.  433. 
VIII.  By  THE  COURT,  p.  433. 

DC  How  THEY  SHOULD  BE  ASIESBBD ;  AND 
OONSBftUENCE  OF  ASSESSING  THEM 
WRONGLY,  p.  434 

X.  Want  of,  or  defect  in,  the  assess- 

MRNT  OF  DAMAGES,  BOW  AIDED,  p. 
435. 

XI.  When  the  damages  may  be  racREASED 
OR  MrrioATED,  p.  435. 

XIL  Of  DOUBLE  OR  TREBLE  DAMAGBi,  p. 

436. 


[  *433  ]  *I.  What,  and  when  reooyxrable. 

1.  Terror  of  suit  is  a  damnification. 
Broughton  y.  Pretty,  5  Co.  24  a. 

2.  In  trespass  for  entering  a  house  and  as. 
laulting,  &«.,  the  assault,  £c.  may  be  laid  by 
way  of  aggraYation  of  damages.  Newman  w. 
Smith,  2%lk.  642. 

3.  In  an  action  upon  the  case,  the  whole 
debt  is  recoYerable  in  damages.  Edgeomb  y. 
Dee,  Vaugh.  101. 

4.  There  is  no  material  difference  between 
damages  and  costs,  for  damages  include  costs. 
Datenant  y.  Rooter,  3  Salk.  214, 215. 

5.  In  error  on  euiore  impedit,  the  patron 
■hall  recoYw  the  interest  of  the  half  year** 


Yalue  in  damages.  Bp,ofZ0»domr,  T%e  Mer- 
eero*  Company,  2  Stra.  931. 

6.  When  any  demand  arises  sinee  the  oqbk 
mencement  of  suit,  e.  g*  interest,  it  shaD  be 
included  in  the  damages.  2  Saund.  Repu  171  k 

7.  Before  the  statute  of  GlouoesCer  no  da. 
mages  were  in  any  real  action.  S^iUer  v. 
Adamo,  8  Mod.  25. 

8.  Damages  are  recoYerable  in  a  writ  of 
right  mesne.  2  Saund.  Repw  45  m. 

9.  Damages  may  be  given  to  the  deftodut 
in  dower,  alUiough  he  has  pleaded  umeorepriot, 
He    SoUler  y.  Adams,  8  Mod.  25. 

10.  Damages  and  costs  shall  be  recovered 
on  a  writ  of  entry  in  the  poet,  on  a  disseisia 
made  to  the  demandant  himself;  «eca«,  if  made 
to  his  ancestor.    3  Dy.  370.  pL  61. 

11.  Subsequent  damages  on  error  in  dower, 
must  be  ascertained  by  writ  of  inquiry.  KaU 
Y.  ireiit,2Stra.972. 

12.  Damages  ooght  to  be  taxed  for  the  tioM 
past,  that  is,  to  the  exhibiting  of  the  bill  or 
writ  only,  and  not  to  the  Ycrdict  giveiL  Horn- 
bleton  Y.  Veere,  2  Saund.  171. 

13.  By  the  statute  of  Merton,  c  1.,  tbs 
widow  in  a  writ  of  dower  recovers  the  ybIqs 
of  her  dower  in  damages,  from  the  death  of 
her  husband  to  the  day  she  reeofers,  i  e.  hu 
judgment  8  Mod.  25. 

14.  In  account,  damages  an  recoferaUe 
upon  the  second  judgment  March,  99.  pL  171. 

15.  Damages  and  costs  are  given  by  stat 
21  Hen.  8.  to  an  avowant  for  an  amercemeot 
in  a  leet    Loder  y.  Samuel,  Mo.  893. 

IL  When  they  are  not  reooybrable. 

1.  Upon  a  recognisance  ofbail,  no  damages 
can  be  given  occanone  dilatUmio  exeeutiooit' 
Fanohawy.  Morrison,  ISolk  208. 

2.  Damages  cannot  be  recovered  in  an  ac- 
tion of  trespass  for  a  time  to  come.  Bkek- 
well  v.  EaUs,  5  Mod.  286. 

3.  Nor  in quare impedit,OT  warrmntia  eharto, 
quiatimet.  Sir  H.RoUY.SirMLOsbom,BA. 
22. 

4.  In  every  action  of  debt,  damages  are  given 
by  the  common  law,  oeeasione  ddentionii  dr- 
bUi ;  but  where  a  penal  sum  is  recovered,  da- 
mages are  never  given.  Hdroi  v.  Ebisoo,  10 
Mod.  274. 

III.  How  TREY  SHOULD  BE  LAID  IN  THE  DSCU- 

RATION. 

1.  The  damages  laid  in  the  declaration  are 
to  be  considered  as  the  cause  of  action,  and 
not  those  found  by  the  verdict  OHmart  r- 
Horton,  7  Mod.  190. 

%  Judgment  will  be  reversed,  if  Uie  da- 
mages as  laid  in  the  declaration  extend  to  a 
time  subsequent  to  the  action  brought  Beker 
v.  Baehe,  2  Ld.  Raym.  1382.  Bn^fidi  t. 
Lee,  1  Ld.  Raym.  329. 

3.  A  prayer  of  damages  is  unnecessary,  i 
Saund.  Rep.  97.  n.  (1.) 

4.  Both  debt  and  damages  are  indoded  ia 
the  prayer  for  iudgment    1  Saund.  Rep.  97. 

5.  A  defendant  in  replevin  need  not  praj 
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lamaSfVfl,  either  upon  ma  atowrj  or  a  plea. 
7ro»e  ▼.  BiUon,  6  Mod  105. 

6.  Held,  that  if  the  declaration  concladca  tt 
9eiit  judiciuM  et  delfUum^  omitting  dampna^ 
jet  the  ooort  will  give  damagee  al«i,  becanae 
Lncident,  and  included  in  the  et  petit  judicium; 
but  on  a  special  demurrer,  it  is  ilL  Rex  v. 
ILmgkt,  1  Lev.  222.  273. 

IV.    Or  OONSSUUCNTUL  DAMAQKB. 

1.  Ailer  a  recoTery  in  an  action  for  a  bat- 
tery, no  action  lies  for  farther  consequential 
damages.  Fetter  t.  Bedly  1  Ld.  Raym.  339. 
692. 

2.  Consequential  damages  may  be  ^ven 

In  evidence,  though   not   laid  in 
[  *433  ]    *the  declaration.    Child$  r.  Sands, 
Carth.296. 

3.  In  case  for  a  nuisance,  consequential 
damages  may  be  given  in  evidence,  for  there 
the  gist  or  the  action  is  the  damage;  but  not 
so  in  trespass,  for  there  it  is  one  continued  act. 
HampaUad  case,  12  Mod.  519. 

V.  Aqajmbt  whom  damages  may  bi  given. 

1.  If  trespass  be  against  two  or  more,  and 
one  demur,  and  another  plead  to  issue,  the 
damages  assessed  upon  the  issue  shall  afiect 
lum  that  demurred,  if  the  demurrer  be  ruled 
against  him.    Leonard  v.  Stacey^  6  Mod.  69. 

2.  Though  defendants  who  plead  to  issue 
are  acquitted,  yet  damages  may  be  assessed 
against  de&ulters.  Cressy  v.  Webbt  Stra. 
1108. 1222. 

3.  The  heir  of  one  tenant  in  a  writ  of  dower, 
joins  with  the  other  in  error;  the  subsequent 
damages  cannot  be  given  against  the  survivor 
only.    KetU  v.  Kent,  Stra.  971 . 

VL  To  WHAT  AMOUNT. 

1.  A  man  for  41.  promises  to  pay  10/.; 
damages  shall  be  to  the  amount  of  the  10/. 
Co/man's  case.  Mo.  419. 

2.  On  a  contempt  tur  mroihibitidn,  the  dam- 
ages reooTered  are  only  from  the  time  of  the 
prohibition  granted.  Smith  v.  Gibion,  Ca.  T. 
Hardw.  317. 

3.  In  ssstimpst^,  fall  damages  are  given  to 
the  amount  of  what  is  sought  to  be  recovered ; 
in  debt,  they  are  merely  auxiliary.  1  Saund. 
Rep. 33 en.  (2). 

4.  The  plaintm  shall  not  recover  more  dam- 
ages than  he  declares  for.  Pereival  v.  iSJpencer, 
Yclv.45.70. 

5.  But  he  may  recover  more  for  costs  and 
damages  than  the  sum  stated  in  the  declara- 
tion. Dawkea  v.  Pilfield,  Cra  Jac.  297.  Id. 
69. 

6.  Confifmaadb  laid  after  a  nuisance  abated, 
yet  damages  shall  be  recovered  for  what  was 
done  before.  Kendriek  v.  Bartland,  2  Mod. 
S53. 

7.  On  a  bond  conditioned  to  account  for 
axmies  to  be  received,  damages  may  be  re- 
covered beyond  the  amount  of  the  penalty. 
Lard  LmadaU  t.  Church,  6  Mod.  102.  n. 

8.  Interest  is  now  allowed  by  way  of  dam- 
ages, for  delay  of  payment  10  Mod.  274.  2 
Saand.  107. 


9.  In  debt  on  a  single  bondt  the  jury  may 
give  the  amount  of  interest  due  in  damages. 
0«6oum  V.  /foster,  6  Mod.  167.  2  Ld.  Raym. 
773. 

10.  But  not  in  debt  for  rent  Lapiere  v. 
Duke  of  S^  Alban$,  2  Ld.  Raym.  773. 

11.  Interest  denied  to  be  taxed  against  an 
executor  as  damages.  S.  C.  2  Ld.  Raym. 
774. 

12.  Grantee  of  a  reversion  shall  recover 
damages  in  covenant  only  for  things  done 
since  the  grant    Aium,  3  Leon.  51.  pi.  72. 

13.  Damages  in  covenant  for  not  repairing 
must  be  the  sum  necessary  to  pat  the  tene- 
ments in  repair,  though  they  are  damaged 
since  the  action  brought  Shortridge  v.  Lamp* 
high,  2  Ld.  Raym.  803, 1126. 

14.  When  damages  are  assessed  generally, 
it  shall  be  intended  that  they  are  assessed  ac- 
cording to  the  declaration.  Sambleton  v. 
Veere,  2  Saund.  171. 

15.  In  an  action  upon  the  case  where  dam- 
ages ^e  to  be  recovered,  they  are  divisiblCt 
and  may  be  proportioned  to  the  wrong.  Off. 
borne  v.  Rogere,  1  Saund.  268.  OSram  t« 
Sweeting,  2  Sound.  207.  379. 

VII.  Br  WHAT  juar. 

1.  If  a  trespass  be  brought  against  three, 
who  sever  in  their  pleas  and  issues,  yet  one 
jury  shall  assess  damages  for  all.  LeJeham  v. 
Rowe,  Hob.  66.    3  Leon.  l22. 

2.  Accessory  damages  may  be  given  by  a 
jury  of  a  different  county.    Jenk.  Cent  20. 

3.  If  there  is  a  demurrer  to  part,  and  plea 
to  another  part,  the  jury  who  try  the  issue  can 
assess  damages  <m  the  whole  matter.  Anon, 
Lat4. 

VIII.  Bt  trk  coukt. 

1.  Where  judgment  is  by  default,  the  court 
may  assess  the  damages  without  a  writ  of  in- 
quiry. 10  Mod.  274.  Sir  F.  Goodwin  v. 
We&he,  Yelv.  152. 

2.  So,  in  debt  on  bond,  if  the  plaintiff  has 
interlocutory  judgment  by  default  or  oon- 
fossion,  the    court   of  B.   R.  and 

•C.  B.  may  proceed  to  tax  the  dam-  [  *434  ] 
ages  occaeione^  detentumia  debiti,  as 
well  as  the  costs  of  suit,  if  the  plaintiff  assents. 
Uoldipp  V.  Otway,  2  Saund.  107. 

3.  If  the  plaintiff  will  not  assent,  he  shall 
have  a  writ  of  inquiry  of  damages  occauione 
deterUumi$  debiti,  if  he  will ;  but  this  in  the 
election  of  the  plidntiff,  and  not  o^the  defend- 
ant   &C.  2  Saund.  107. 

IX.  How  TBKT  SHOULD  BE  ASSRSSID;  AND  CON- 
SXQUSNGK  or  ASSESSING  THEM  WRONOLT. 

1.  In  trover  for  two  things,  damages  may 
be  as  to  one  only.  2  Saund.  Rep.  379  a,  n. 
(14). 

2.  Damages  may  be  several,  and  costs  en- 
tire; and  then,  though  the  judgment  be  re- 
versed in  part,  yet  it  shall  stand  good  for  tho 
rest,  and  for  the  whole  costs.  Mue§  v.  Jacob, 
Hob.  6. 

3.  The  damages  cannot  be  given  separately 
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against  aeycral  defendants  in  ease.    Lovifidd 
V.  Bmncroft,  2  Stra.  910. 

4  So,  if  the  jury  assess  seyeral  damages 
where  seTeral  are  jointly  charged  in  trespass^ 
the  yerdict  is  wrong.    1  Sauna.  Rep.  207  a. 

5.  But  this  may  he  cured  by  entering  a 
iisUe  orof eftti  against  all  but  one.    Id. 

6.  In  ossuffi/ifit  upon  two  considerations, 
one  of  which  would  not  support  the  action,  if 
entire  damages  are  giyen,  judgment  shall  be 
reyersed.  r/heeUr  y.  CoUy«r,  Mo.  419. 
Blaekman  y.  Cobbet^  Garth.  254. 

7.  If  there  are  seyeral  counts,  and  the  dam- 
ages  giyen  are  entire,  and  yerdict  entered 
generally,  judgment  will  be  arrested  if  any 
one  count  be  ImuI.    2  Saund.  Rep.  171  a. 

8.  In  ossumjint,  where  two  breaches  are 
assigned  and  one  is  ill,  and  damages  entire, 
the  plaintiff  shdl  not  recoyer.  Kieearda  y. 
Comforth^  5  Mod.  366. 

9.  Where  two  breaches  are  assigned,  and 
part  of  the  matter  of  one  breach  is  oompre- 
nended  under  the  other  breach,  and  entire 
damages, Judgment  shall  be  stayed.  Wad€  y. 
Baehe,  1  Saund.  145. 155. 

10.  Entire  damages  being  assessed  for 
goods  that  were  wreck,  and  for  others  which 
were  flotsam,  to  which  last  the  plaintiff  was 
not  entitled,  judgment  was  giyen  against  him. 
CimgtabiU*§  case,  5  Co.  106  a. 

11.  Where  there  are  seyeral  counts,  and  the 
yerdict  is  general,  some  damages  must  be  in- 
tended to  be  giyen  on  each  count  1  Saund. 
Rep.  246  a. 

12.  Where  entire  damages  are  giyen,  and 
no  damages  could  be  giyen  for  part,  all  shall 
be  supposed  giyen  for  the  rest  We$t  y.  Cole, 
12  Mod.  127. 

13.  In  auumpwit  to  perform  an  award 
where  it  is  yoid  m  part,  damages  shall  not  be 
intended  to  be  giyen  finr  it  Hays  y*  Wright, 
Yely.  35. 

14.  Judgment  shall  not  be  arreted  after  a 
yerdict  where  entire  damages  are  giyen, 
though  part  of  the  time  was  to  come  at  the 
time  of  the  trials  Yalden  y.  Hubburb,  1  C!om. 
231. 

15.  Where  the  plaintiff  declared  fbr  pro- 
curing the  departure  of  his  apprentice,  and 
for  the  loss  of  his  seryice  for  the  whole  residue 
of  the  term  of  his  apprenticeship,  and  the  jury 
assessed  damages  generally,  judgment  was 
arrested,  because  it  appeared  Uiat  the  term  was 
not  expired.  HambUUm  y.  Fcere,  2  Saund. 
170. 171. 

16.  If  it  is  positiyely  ayerred  in  the  decla- 
ration that  plamtiff  sustained  damages  from  a 
cause  subsequent  to  the  commencement  of  the 
action,  and  preyious  to  his  right  of  action,  and 
entire  damages  be  ffiyen  by  the  Jury,  judg- 
ment will  be  arrested.    2  Saund.  Rep.  171  b, 

17.  But  otherwise,  if  the  cause  of  action  be 
properly  laid,  and  the  other  matter  come  under 
a  9eUic€t,  be  yoid,  insensible,  or  impossible. 
PHnee  y.  ilfbI6ofi,  12  Mod.  131.  2  Saund. 
Rep.  171  6. 


18.  So  on  a  demurrer,  it  may  be  helped.  ? 
Saund.  Rep.  171. 

19.  Action  on  the  case  for  not  grin&ig  at 
plaintiff's  mill,  and  a  neglect  alleged  for  ten 
years;  plaintiff  made  tide  by  lease  made  to 
him  witnin  three  years,  and  entire  damages 
being  assessed,  judgment  was  arrested.  Ma. 
889. 

20.  Damages  entirely  eiyeo,  where  no  ac 
tion  lies  for  part,  makes  the  judgment  yod  ia 
all;  but  doubted  whether  it  was  not  made 
ffood  by  the  plea  and  admittance  of  the  de- 
randant,  who  might  haye  demurred.  Gtrmfm 
y.  Rde9,  Cro.  EUz.  425. 

*21.  Action  upon  two  anumptiU, 
and  damages  seyerally  assessed ;  [  *435  ] 
one  oBtumptit  would  not  support  the 
action ;  and  for  this  on  errory i!Ulgmettt  was 
reyersed  for  the  one,  and  affirmed  fbr  tiie 
other.    Reymer  y.  Orinutone,  Mo.  708L 

22.  An  insufficient  assessment  of  damage  s 
the  same  as  if  there  had  been  no  assenoDenL 
BerdkamU  case,  11  Co.  55  a.  2  Bulstr.  279. 
IRo.  96.    Jenk.286.  &C. 

X.  WAMt  OP,  OB  DKracr  Df,  TBS  kWKnunwi  or 

DAMAGBS,  HOW  AIDED. 

1.  Damages  are  assessed  to  an  avowant  fbr 
the  whole  rent,  where  he  has  a  right  to  two 
parts  only ;  he  shall  not  haye  judgment  for  a 
return,  miless  he  releases  all  the  damages. 
BaUty  y.  TnnHian,  Ma  281. 

2.  Verdict  in  trespass  against  three  jointlj, 
and  the  jury  seyered  the  damages,  which  ii 
ill ;  but  the  plaintiff  entering  a  naiU  prmtfti 
made  it  good.    Rodney  y.  Strode,  Carth.  19. 

3.  If  on  a  trayerse  to  a  return  of  a  msoda- 
mus  there  is  a  yerdict  for  plaintifi^  and  da- 
mages are  omitted  to  be  giyen,  no  judgment 
can  be  entered  for  him.  No  waiyer  of  them 
by  plaintiff  can  set  it  right ;  neither  can  it  be 
supplied  by  a  writ  of  mquiry.  Kyruuton  f. 
7%e  Corp.  of  Skrewtifmry,  Stxm.  1052. 

4k  Damages  and  costs  entire  being  given, 
the  plaintiff  can  release  part  of  the  damages 
after  yerdict.    Morrii  y.  OMen,  Carth.  437. 

5.  In  trespass,  the  plaintiff  in  his  declan- 
tion  laid  his  damages  at  40iL ;  upon  not  gniltj 
pleaded,  the  issue  was  tried,  and  the  jury  u- 
sessed  the  damages  at  49iL,  and  costs  at  SOt 
The  plaintiff  entered  a  remtttttttr  of  91  and 
prayed  judgment  of  40/.,  with  increase  ofcosti, 
and  had  9Z.  de  inertmenUi  added  by  the  court, 
and  judgment  accordingly;  upon  error  biougiit, 
the  judgment  was  affirmed.  PUfMe  case,  10 
Ca  115  b.  Cro.  Jac.  297.  Jenk.  Cent  288. 
S.C. 

6.  The  plaintiff  cannot  enter  a  remittU  in 
another  term.  Wray  y.  lAaUr,  2  Stra.  UIO* 

7.  Held  that  damages  could  not  be  remitted 
after  judgment    S.  C.  Andr.  385. 

8.  A  release  of  part  of  the  damagea  does 
not  release  any  of  tne  costs  giyen  by  the  jorj' 
Ct<liery.Go(Mft0tn,llMod.344.    1  Stra.  4^. 

ac. 

9.  Where  the  jury  do  not  try  the  iaioe, 
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tlumgh  tbej  might  have  aaaeMed  daxnara,  a 
writ  of  inquiry  Hiay  go,  Herbert  r,  WaUer, 
1  Ld.  lUym.  59.    An.  1021. 

10.  Where  no  attaint  lies,  an  onuMion  may 
be  supplied  by  writ  of  inquiry.  Herbert  ▼. 
WalUn,  12  Mod.  85. 

11.  The  ooiiBsion  of  a  jury  to  inquire  of  da- 
Diages  on  a  nonsuit  in  replevin,  may  be  sup- 
|>lied  by  a  writ  of  inquiry.  Holt,  192.  Salk. 
205.    Comb.  11. 

1^  Where  in  an  action  brought  against 
orerseers  of  the  poor  for  a  distress  made  by 
them  on  43  £aiz.  c  2.,  they  obtained  a  Terdict, 
but  the  principal  jury  omitted  tD  assess  the 
<lsmage8  aa  by  that  statute  directed  in  their 
behalf  the  court  will  award  a  writ  of  inquiry 
^  that  porpoee ;  but  a  previous  suggestion  on 
the  roU,  that  the  defendants  were  acting  in  the 
execution  of  their  office,  is  necessary.  Valeti- 
«w«  T.  Eawea,  Ca.  T.  Hardw.  13a 

1^  In  detinue,  the  omission  of  the  value  of 
the  charters  in  the  verdict  may  be  supplied  by 
•-  writ  of  inquiry.  Burton  v.  Robijuoru  T. 
Itaym.124. 

U  WhBI  tBS  DAMAGKS  MAY  Bl  INCREASID  OR 

mnoATBDii 

1.  In  aUnder,  defendant  justifies;  verdict 
fiv  plaintiff;  the  court  cannot  mitigate  the 
dannges.  Borham  v.  Ld.  Sturion^  3  Dy.  105. 
pL15. 

^  2.  Where  judgment  is  given  for  the  plam- 
tifi^  and,  upon  a  writ  of  inquiry,  excessive  da- 
mages are  given  by  the  j  017,  which  writ  is  re- 
turned, the  court  cannot  mitigate  the  damages. 
T^lewr.  PreBUm,  3  Leon.  150. 

3.  More  cannot  be  given  than  the  plaintiff's 
counts  for,  but  the  court  may  increase  them 
•t  pleasure.     Wdfy.  Megge,  Cro.  Eliz.  544. 

4.  A  verdict  may  be  set  aside  for  smallness 
of  damages.  Goodford  v.  Oreen,  11  Mod. 
349. 

5.  Writ  of  inquiry  set  aside  for  too  small 
damages.      Woodford  v.  Eadeo^   Stra.  425. 

6.  The  court  refused  tD  grant  a  new  writ  of 
inquiry  on  account  of  excessive  damages. 
^aoR.  1  Mod.  2. 

7.  In  case  of  trespass  and  mayhem,  the  da- 

mages can  be  increased  upon  view.* 
[  *436  ]  Angell  v.  Shatterton,  1  Sid.  108.    3 

Dy.  105.  pi.  15.  S.  P. 
B.  But  if  the  mayhem  be  not  done  imme- 
diately by  the  defendant,  but  rather  by  acci- 
<lent,  the  damages  cannot  be  increased  upon 
riew.  Burfordnnd  Wife  v.  Dadwel^l  Sid. 
433. 

9.  Damages  may  be  increased  on  riew  of 
an  apparent  wounci,  though  not  a  maim.  Cooik 
T.  Seal,  1  Ld.  Raym.  17£ 

10.  Damara  may  be  increased  for  a  may- 
hem, althou^  the  action  be  only  for  a  battery 
and  wounding.    Hooper  v.  Pope,  Lat  223. 

11.  Damages  may  be  increased  on  view  of  a 
maim,  though  maihemiamt  is  not  in  the  decla- 
ration.   Cook  V.  Bealj  1  Ld.  Raym.  176. 
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12.  Damages  were  increased  on  view  of  « 
wound  after  a  writ  of  inquiry  executed.  Cook 
V.  Beale,  1  Ld.  Raym.  176. 

13.  None  but  the  courts  at  Westminster.can 
increase  damages  upon  riew.  ilium.  1  Vent 
353. 

14.  Damages  cannot  be  increased  by  a  judge 
of  ntstprtus;  but  if  evidence  be  given  of  a 
great  wound,  he  may  (if  not  a  judge  of  the 
same  court)  certify  it  upon  the  postea,  that 
the  court  may  increase  damages.  Code  v. 
Beak,  1  Ld.  Raym.  176. 

15.  It  is  discretionary  in  the  court  to  in- 
crease damages  in  an  action  for  personal  in- 
jury.   Dodwellr.  Buffordj  I  Mod.  fU. 

XII.  Or  DOUBLE  OR  TRESIS  DAMAGBB. 

1.  The  damages  assessed  under  5  Eliz.  c. 
14  for  a  forged  release,  shall  be  double  the 
penalty,  not  of  Uie  sum  really  due.  Hind  v. 
OrevOl,  3  Dy.  304.  pL  51. 

2.  Treble  damages  are  not  recoverable  in, 
case  for  rescuing  a  distress  for  rent,  without 
showing  that  he  caused  the  distress  to  be  aii^ 
praised  and  concluding  conim/ormamslatutt. 
iinon.  1  Ld.  Raym.  3&. 

3.  A  judgment  by  non  turn  informattu  on  8 
H.  6.  c.  9.  is  equal  to  a  oonriction,  and  the  de- 
fendant shall  forkii  treble  damages;  so  on  uUiU 
dieit  in  waste.    Anon.  3  Dy.  214.  pi.  45. 

DATE  AND  DAY. 

1.  An  impossible  date  in  any  instrument  is 
as  no  date,  and  the  plaintiff  must  declare  of 
the  time  of  making  it,  and  not  of  the  date. 
Cromwell  v.  Orumoden,  2  Salk.  463.  5  Mod. 
285.  lLd.Raym.  335.336.S.a  See  also  5 
Mod.  282.    1  Ld.  Raym.  703. 

2.  The  date  of  a  bond  or  award  must  be 
computed  from  the  delivery.  1  Salk.  76.  PuL 
len  V.  Benson,  12  Mod.  204. 651. 

8.  If  a  deed  bear  date  one  day,  and  be  deli- 
vered another,  it  was  really  dated  when  deli- 
vered.   Armitt  v.  Breame,  1  Sttlk.  76. 

4.  A  deed  was  declared  upon  as  bearing 
date  13  Will.;  and  upon  oyer,  it  appeared  to 
be  dated  1701 ;  this  variance  was  pleaded  in 
abatement,  but  overruled.  Holman  v.  Burrow^ 
2  Ld.  Raym.  791.  795.  See  also  1  Salk.  76. 
463.658. 

5.  **•  A  datu^  in  a  lease  includes  the  day  of 
the  date.  HatUr  v.  its  A,  1  Ld.  Raym.  85.  3 
Lev.  438.  S.  C.  Salk.  413.  Seignoreti  v.  No^ 
guire,  2  Ld.  Raym.  1242. 

6.  But  *^a  die  doftts"  excludes  the  day. 
ilium.  1  Ld.  Raym.  480. 

7.  Tlius,  on  a  promise  to  pay  money  at 
twelve  months  from  the  day  of  the  date,  it  is 
due  that  day  twelve  months.  Fanahaw  v.  Hbr- 
ri$i  12  Mod.  256. 

6.  But  in  an  action  of  account,  if  the  plain- 
tiff  charge  the  defendant  as  his  bailiff^rpm  tMe 
1st  of  March,  he  thereby  excludes  the  day. 
Brown  v.  Johnoton,  2  Mod.  146. 
.    9.  By  a  release  of  all  demands  «n<t2  the  26th 
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April,  a  bond  dated  on  thai  dty  is  not  released. 
IHehoU  V.  Ranuel,  3  Mod.  280. 

10.  The  law  makes  no  fraction  of  a  day. 
Holt,  195. 

11.  The  legal  qoarter  of  a  year  consiste  of 
91  days,  the  half  of  182,  and  the  whole  of  365, 
the  law  paying  no  regard  to  the  odd  hoars.  3 
Dy.  345.  pL  5. 

12.  In  asturmit,  the  day  is  not  material, 
and  the  plaintiff  may  allege  a  different-one  in 
his  replication.  Matthew  v.  iSjptcer,  2  Stra. 
806. 

13.  The  day  is  material  in  declarations  on 
bonds,  bills,  &.c    2  Saund.  5  6. 

14  And  though  laid  under  a  acilu 
I  *437  ]  eett  it*  must  be  proved,  if  material. 
1  Saund.  170. 

15.  Where  the  issue  lies  on  the  defendant, 
the  plaintiff  shall  recoyer,  though  the  cause  of 
action  accrued  afler  the  memorandum.  Ouy 
y.  KUehiner,  2  Stra.  1271. 

16.  A  day  not  material  may  become  so  by 
the  justification.    2  Saund.  5  a . 

17.  The  day  laid  in  the  declaration  should 
be  followed  in  the  plea.    2  Saund.  5  a. 


DEAN. 

1.  If  a  dean  receiye  and  make  an  acquit- 
tance for  rent  justly  due  to  the  dean  and  chap- 
ter, this  is  a  good  payment  Lun  y.  Wyn, 
Orl.  Bridg.  148. 

2.  Yet  a  dean  cannot  demand  a  rent  due 
to  the  dean  and  chapter.  8.  C.  Orl.  Bridg. 
148.  * 

3.  The  chapter  must  be  party  to  a  lease ; 
eontraf  of  lands  proper  to  the  dean  only. 
KnnhoeWi  case,  2  Leon.  176. 

4  Rent  can  be  appointed  to  be  paid  to  the 
.  chapter  in  the  time  of  vacancy  of  the  deanery, 
but  not  that  they  can  enter  for  a  condition 
broken ;  gift  to  a  chapter  is  not  good  during 
a  vacancy  of  the  deanery.  £tre*t  case.  Mo. 
52. 

5.  The  dean  of  the  arches  is  not  a  deputy 
to  the  archbishop  of  Canterbury.  Semb.  £ee*« 
case,  Garth.  169. 


DEATH. 
I.  Or  A  rAaTT  to  a  sdit;-* 

(a)  Of  a  plaintiff,  p.  4^7, 

(b)  Of  a  defendant,  p.  437. 

(c)  Of  either  party,  p.  437, 
II.  Of  a  PURCBASKa,  p.  437. 

III.  Dbviseb,  p.  43a 

IV.  Trustkb,  p.  438. 
V.  SmairF,  p.  438. 

VI.  Whin  a  partt's  nxATH  may  bi 
XD,p.438. 


I.  Death  or  a  party  to  a  suit  ;— 
{9)0fapiaint\ff. 
1.  Judgment  may  be  entered  within  two 
terms,  notwithstandmg  the  death  of  the  plain- 
tiff after  verdict    ilnon.  Holt,  400. 


3.  If  a  plaintiff  (having  a  debtor  in 
tion)  die,  and  upon  his  death  administralion  m 
granted  to  the  debtor,  yet  the  court  will  net  dii- 
charge  such  debtor  from  the  execatioii.  Twt 
BaiUie'9  case,  2  Mod.  315. 

(b)  Of  a  defendant. 

1.  Death  ofoneofthe  terre-tenants  is  a  dif. 
continuance  of  the  9eirefacia$  bronght  agiiost 
them.    Blake  v.  GeU,  Garth.  200. 

2.  A  bill  in  Chancery  was  exhibited  agaimC 
husband  and  wife,  who  put  in  their  answer, 
and  then  the  husband  died;  the  bill  siaJl 
abate  if  she  will  have  it  sa    jlmm.  3  SalL  84 

3.  Where  an  action  (founded  on  a  wnag 
done)  is  brought  against  four  defendants,  if 
one  dies  before  the  trial,  the  plaintiff  may 
proceed  against  the  other ;  but  if  it  is  foanded 
on  a  contract,  he  cannot  Woolridge  v.  Cle- 
ierne,  3  Salk.  117.    Garth.  149.  S.  C 

4  If  jodfiment  be  given  in  ejectment  agiiait 
two  defendants,  and  then  one  dies,  the  pttio- 
tiff  may  take  execution  against  the  surriw. 
Anon,  3  Salk.  319. 

5.  If  a  defendant  die  afier  execotioB 
awarded,  and  before  it  is  served,  yet  the 
teste  of  the  writ  binds  the  goods  in  the  handi 
of  his  administrator.  Farter  y.  Brooke,  1  Mod. 

18a 

[Su  aUo  ante,  tit  Abatkhcmt,  k^  3, 4.] 
(c)  Of  either  party. 

1.  The  death  of  either  party  before  the  ir 
sizes,  is  not  aided  by  17  Gar.  2.  c  8.  Fahimih 
V.  Strode,  11  Mod.  136. 

2.  The  death  of  the  parties  between  tbi 
verdict  and  the  judgment,  does  not  hinder  tiie 
entry  of  the  judgment    7  Mod.  3a  64  94. 

II.  Or  A  PURCBAsxa. 

A  contract  was  made  for  a  purchase  of 
lands;  but  before  the  conveyance  was  ezeeat> 
ed,  the  intended  purchsser  died;  adnid|ed, 
that  the  seller  was  a  trustee  for  him.  uanvfi 
case,  3  Salk.  85. 

•III.  Dxyisn.  [<438] 

A  charge  upon  land  to  be  paid  at 
the  age  of  twenty-one,  &c  shall  sink  if  tbe 
person  dies  before.     Yatee  v.  Fettipiaee^  I  Ld. 
Raym.  50a    Supott,  tit  Dcviik. 


rV.  Trostei. 
If  the  trustee  of  a  charity  die  in  the  lifttom 
of  the  testator,  tbe  charity  subsists  in  eqoitj, 
though  in  law  it  be  a  lapsed  legacy.  Attanuf 
General  y.  Hickman,  W.  Kely,  34. 
V.  Shkrifp. 
If  one  of  tlie  sherifis  of  London  die,  the 
other  cannot  act,  but  must  wait  until  a  nev 
sheriff  be  appointed.    Joneo  v.  Bean,  1  Show. 
289. 
VI.  Whxn  a  party's  dkatr  may  n  nr 

BUKXn. 

Where  a  man  has  a  reversion  after  lo  m* 
tate  for  life,  if  the  tenant  for  life  absent  hiffl* 
self  fbr  seven  years,  and  no  proof  can  beoiade 
that  he  is  alive,  he  shall  be  acooonted  ^ 
Hobnan  v.  jEatfomGarth.  246. 


DEBT. 
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I.  GbOEEAI.  KUUEB  A8   to  whin  DDT  IB 
TBX  FItOPER  FORM  OF  ACTION,  p.  439. 
n.  RZLATIVE  TO  TBC  CAU8B  OF  ACTION:  FOR 
WHAT  DUIT  L1X8  ; — 

(a)  Fbr  an  annuity^  p.  440. 

(b)  On  a  hill  ofexdiangeorpromUwry 
note^  p.  440. 

(c)  Onatejui,p.440. 

(d)  On  a  deed,  p.  440. 

(e)  For  an  etcape^  p.  440. 

(f)  F^fee9,  p.  440. 

(|;)  fbr  a  fine  or  penalty,  p.  440. 
(h)  For  interest,  p.  441. 
(i)  On  a  judgment,  p.  441. 
'j)  For  money  lent,  p.  441. 
0  F6r  numeypaid,  p.  441. 


% 


[Dtbt  on  a  Recognizance,  aee  pott,  tit  Rboog- 

NIZANCB. 

DAtfoT  Rent,  «ee|xwl,  tit  Rent. 

DeU  on  a  Statute,  tee  pott,  tit  Statdte.] 

III.  At  what  time  an  action  una,  p.  441. 

IV.  By  whom,  p.  441. 

V.  Against  WHOM,  p.  441. 
VI.  When  beferal  actions  lib,  p.  44S. 
VIL  Parties  to  the  achon,  p.  442. 

VIIL  CONSEQXTENCE    OF    NOT    BUINQ   ALL    TBI 
PARTIES,  p.  443. 
IX.  PaoCEEDINGfl  IN  THE  ACTION; — 

(a)  Writ,  p.  443. 

(b)  Venue,  f.  443, 

(c)  When  the  action  thovld  be  in  the 
debet  and  detinet,  p.  444 

(d)  How  the  declaration  thould  be } — 

1.  Generally,  p.  444. 

2.  Of  stating  the  day,  p.  446. 

3.  The  place,  p.  446. 

4.  When  a  request  should  be 
stated,  p.  446. 

5.  How  the  breach  should  be,  p. 
447. 

oyer,  p.  447. 
'  wager  of  law,  p.  448. 

letpecting  ike  payment  of  money 
into  court,  p.  44)8. 
(h)  Defence  to  the  action:  vhai  may 
be  pleaded  to  it;  and  herein  of  the 
form  of  the  plea; — 
1.  Non  concessit,  p.  448. 
3.  Non  est  &ctum,  p.  448. 

3.  Nil  debet,  p.  449. 

4.  Payment ;  and  under  this  plea, 
when  presumption  of  payment 
of  a  btmd  takes  place,  p.  449. 

5.  Judgment  recovered,  p.  450. 

6.  Defeasance,  p.  450. 

7.  Release,  p.  450. 

8.  Tender,  p.  450. 

9.  Accord  and  satisfiustioD,  p. 
451. 

10.  Performance,  p.  451. 

11.  What  other  pleas  may  be  plead- 
ed, p.  453.  * 

13.  What  cannot  be  pleaded,  p. 
464 


(i)  Of  the  replication ;--        [  *439  ] 
1.  How  it  should  be,  p.  455. 
3.  Relative  to  the  suggestion  of 

breaches  therein,  p.  457. 
3.  Respecting  subsequent  breach* 
es,  p.  458. 

( j)  Of  the  rejoinder,^.  458. 

(k)  Etidenee,  p.  458. 

(1)  iVbnsttif,  p.  45a 

(m)  Verdict,  p.  45S. 

(n)  Damages,  p.  459. 

(o)  Judgment,  p.  459. 

(p)  Execution,  p,  459. 

I.  General  RULES  AS  TO  WHEN  DEBT  0  THE  PRO- 
PER FORM  OP  ACTION. 

I.  On  a  covenant  to  pay  money  for  goods 
sold,  the  plaintiff  may  bring  debt  or  covenant 
at  his  election.  Ingledew  v.  Cripps,2  Ld. 
Raym.  814 

2.  Debt  will  lie  in  many  cases,  where  account 
wiUalsoUe.    Hob.  306. 

3.  As,  for  money  delivered  to  buy  things. 
Earl  ^  Lincoln  v.  TopcUff,  Cra  Eliz.  634 

4.  Executor  delivers  a  money  legacy  to  one, 
to  be  delivered  to  the  legatee ;  debt  or  account 
lies  at  the  election  of  the  legatee  or  his  admin- 
istrator against  the  bailee.  iS^Aaio  t.  Norwood^ 
Mo.  667. 

5.  Debtor  tn<2e6itatusiissitmj»stt  will  not  lie 
on  a  wager.  Booey  v.  CastUman,  1  Ld.  Raym. 
69. 

6.  Bond  for  20/.  to  be  paid  in  watches;  debt 
lies  for  the  money,  not  detinue  for  the  watches, 
for  they  are  uncertain.    Anon,  1  And.  1 17, 1 18. 

7.  Debt  does  not  lie  for  so  many  of  Flemish 
money,  but  detinue.  RasteU  v.  Draper,  Yelv.  81. 

8.  It  lies  by  one  for  whose  uae  money  has 
been  delivered  to  a  third  person.  Harris  v. 
De  Bervoir,  Cro.  Jac.  687. 

9.  Debtor  iniieH^atiM  assumpsit  will  not  lie 
for  goods  laid  to  be  sold  to  a  third  person. 
Hart  V.  Langfitt,  2  Ld.  Raym.  842.  7  Mod. 
148.  S.  C. 

10.  There  must  be  a  personal  contract,  or  a 
contract  implied  by  law,  to  maintain  an  action 
of  debt    3  Mod.  240. 

II.  On  an  award,  or  on  a  judgment  or  re- 
covery in  trespass  or  trover,  the  kw  gives  an 
action  of  debt,  as  on  a  contract  raised  by  the 
law.    Hodsden  v.  Harridge,  2  Saund.  66. 

12.  Debt  does  not  lie  (though  covenant  does) 
after  an  assignment  of  the  lease,  and  accept- 
ance of  rent  (or  other  assent)  from  the  as- 
signee. 1  Saund.  Rep.  240.  n.  (5).  241  b.  2 
Saund.  Rep.  302.  n.  [6]. 

13.  The  same  law  with  respect  to  executors, 
&,c  of  lessee.    1  Saund.  Rep.  241. 

14  Debt  lies  wherever  the  common  law  or 
custom  creates  a  duty.  AttomeyGenerdl  v. 
White,  2  Com.  435. 

15.  Debt  will  lie  against  the  administrator 
of  one  who  gave  a  biU  undertaking  to  lay  out 
money  in  g(»ds  to  be  shipped  for  the  plaintifis, 
but  who  never  executed  the  commission; 
though  if  the  money  had  been  empbyed,  debt 
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wovdd  not  lie.    Core^t  ciae,  1  Dr.  SO.  pi. 
118. 

16.  Debt  does  not  lie  afler  the  iNUikruptcy 
of  the  lessee,  though  U99umpnt  does.  1  Saund. 
Rep.241.n.  [p]. 

17.  This  action  lies  not  but  where  a  certain 
sum  is  agreed  on ;  and  therefore,  not  by  an 
innkeeper  for  diet  and  lodging  in  an  inn,  where 
there  was  no  price  agreed  on.  Young  y.  Ath- 
bumham,  3  I^on.  161. 

16.  Debt  lies  on  an  agreement  or  covenant 
by  a  parishioner  to  pay  his  part  of  the  charges 
of  a  suit  for  tithes  by  the  parson  against  the 
parishioners,  with  averment  that  his  part 
amounts  to  so  much.  Sandert  t.  Hatktt^  3 
Lev.  429. 

19.  If  one  sell  wares  for  a  jewel  and  20s., 
action  can  be  brought  for  both ;  but  if  for  202. 
to  be  paid  in  hats,  and  no  quantity  specified,  it 
must  be  for  the  202.  Anon.  1  And.  117.  pL  165. 
1  And.  225. 

20.  If  money  be  devised  out  of  lands,  the 
devisee  may  have  an  action  of  debt  against 
the  owner  of  the  land  for  the  money,  upon  the 
statute  32  Hen.  a  c.  1.  of  wills.  Anon,  6 
Mod.  27. 

21.  Debt  lies  upon  a  lease  of  a  fair,  and 
therefore  a  bishop  may  grant  a  &ir  for  years, 
because  debt  lies,  but  not  for  life.  Bomna  v. 
Cox,  T.  Raym.  11, 12. 

22.  Debt  may  be  brought  afler  part  of  the 
debt  has  been  levied  under  a  writ  of  execution 

under  3  Jac  1.  2  Saund.  Rep.  68  b, 
I  *440  ]  *II.  Relative  to  the  cause  or  action; 
FOR  what  oebt  lies  ; — 
(a)  Foranannuiiy, 

1.  Debt  lies  for  an  annuity  granted  for  years. 
Bobins  V.  Ciwr,  T.  Raym.  11,  IS. 

2.  Debt  for  arrears  of  an  annuity  for  lifo 
charged  on  land  lies  not,  as  long  as  the  estate 
of  freehold  continues.  1  Saund.  Rep.  281.  n. 
[6].    2Saund.Rep.304Ib.n.  [tf]. 

(b)  On  a  bill  of  exehan^  or  promiioory  note, 

1.  Debt  lies  upon  a  bill  payable  on  demand, 
without  actual  demand,  because  a  present 
duty.    Capp  v.  Laneatter^  Cro.  Eliz.  548. 

2.  Debt  or  indebtitattto  auttmpiU  will  not 
in  general  lie  against  the  acceptor  of  a  biU  of 
exchange.  Smith  v.  Airey,  2  Ld.  Raym.  1035. 

3.  But  it  lies  against  him  by  the  drawer, 
where  he  is  also  payee.  2  Saxaid.  Rep.  101  A. 
n.  [m.] 

4.  It  was  formerly  held  that  debt  will  not  lie 
on  a  promissory  note,  but  that  indebitatuo  ao- 
oumptit  would.  WeUh  v.  Craig,  8  Mod.  373. 
1  Stra.  680.  S.  C. 

[See  aUo  ante,  p.  235.  (a).  ] 
(c)  On  a  bond. 

1.  A  penalty  may  be  recovered  in  an  action  of 
debt  upon  a  bond,  though  it  be  not  drawn  pro- 
perly,   ^ofki  V.  Moyle,  2  Veiit  106. 

2.  Debt  upon  bond ;  and  the  evidence  was, 
that  it  was  written  in  a  book,  and  the  defendant 
signed  and  sealed  it;  held  good  by  the  usual 

V.  Wrights 


course  in  London.    Fox 
613. 


.^C^EB., 


3.  If  an  obligation  be  made  in  101.,  **  to  be 
levied  by  the  obliffee  of  the  pro6ts  of  a  baili- 
wick,'* yet  the  obligee  may  bring  debt.  Gon 
V.  Wing  field,  3  Leon.  22a 

4  A  bond  to  appear  or  abide  sentence  in 
the  admiraPs  court,  is  suable  there.  Ami. 
Cro.  Eliz.  685. 

5.  Debt  lies  not  on  a  bond  to  peiii»fm  bd 
award  which  is  not  finaL  SeUby  v.  Raetd, 
Comb.  456. 

(d)  On  a  deed. 

1.  Debt  was  brought  on  a  deed  poll ;  on 
oyer,  it  appeared  to  l^  in  these  words :  **  it  is 
agreed,  that  A  shall  pay  to  B  7002.  for  the  Uadi 
in  D;"  and  held,  that  debt  lay  upon  it  Ferd- 
age  V.  Cole,  T.  Raym.  183. 

2.  Debt  lies  on  a  covenant  in  a  deed.  Hooper 
V.  S^c^d,  2  Stra.  1089.    1  Leon.  208.  &  P. 

3.  I)ebt  for  rent  on  a  demise  by  deed  lies  on 
the  word  ''yielding.'*    1  Saund.  Rqi.  233.  n. 

4  Debt  lies  on  a  charter-party.  Skepberi 
V.  Hooker,  Andr.  156. 

(e)  For  an  OMcapOm 

1.  Debt  lies  against  a  gaoler  for  an  eseape. 
10  Mod.  277. 

2.  It  lies  for  an  escape  by  oommon  Jaw. 
Piatt  V.  Shet^o  of  London,  Pk>w.  36. 

3.  Held  not  to  lie  for  an  escape  npon  mesne 
process  in  the  lifo  of  the  testator.  Jtesiasoii  t. 
Diekoon,  Poph.  189, 190. 

4  Debt  for  escape  lies  against  the  warden 
of  the  Fleet  as  superior,  the  grantee  for  life 
being  insufficient  PUmmer  v.  Wkitcat,  9 
Mod.  119. 

5.  Debt  lies  against  a  sheriff  after  an  arrest, 
upon  a  capiao  returned  cepi,  though  he  be  re- 
scued from  him.    Slie  v.  Pinch,  2  Ra  57. 

(f)  For  feet. 

1.  It  lies  by  a  gentleman  usher  of  the  Utck 
rod,  for  his  fbes,  against  one  knighted.  Jhifpo 
V.  Gerard,  Comb.  163. 

2.  Debt  lies  for  sheriff's  fees  for  executing 
process.  Tayoon  v.  JRuoh,  1  Salk.  5M)9.  Comb. 
220.  AUomoyOeneral  v.  WhiU,  2  Com.  435. 
Shenffo  of  London  v.  Miteheli,  1  Ra  404 

3.  It  lies  by  an  attorney  for  his  foes.  Sr 
JR.  Edgecamb  v.  Dee,  Vaogh.  99. 

(^)  Forajineorpenaky. 

1.  Debt  lies  for  a  nomine  peonm,  Cibd  v. 
HiU,  1  Leon.  110. 

2.  So,  it  lies  for  a  fine  imposed  in  a  ooort 
leet  Earl  of  Lincoln  v.  Fioher,  Oo.  Eiiz.  581. 
Sir  E.  Bathurot  v.  Cox,  T.  Raym.  6a  CoOU 
V.  Oldnuin,  1  Leon.  203, 204  217, 218. 

3.  For  a  fine  set  by  a  corporation  for  refbi- 
ing  to  accept  an  office.  Starr  v.  Corporelkn 
of  Exeter,  3  Lev.  116.  2  Show.  15a  S.  C. 

4  For  a  fine  imposed  by  the  city 
of  *London  on  a  freeman  for  not  [  *441  | 
taking  up'his  livery.  GraftorCo  case, 
1  Mod.  10. 

5.  For  a  penalty  for  exercising  a  trade  in  a 
corporation  contrary  to  a  bye-law.  Mayor  tf 
ColehetUr  v.  Goodwin,  Carter,  125. 

6.  So»  for  a  fine  assessed  ca  admittance  to 
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a  copyhold  estate.     TVoOta  y.  Blakt^  3  Mod. 
231.    S^utOeworth  Y.  Garnet,  3  Mod.  240. 
(h)  For  itUereet, 
Debt  will  lie  for  interest  of  money,  without 
alleging  any  special  contract    1  Saund.  Rep. 
201 4L  n.  [n]. 

(i)  OnajudgmetU, 
Debt  lies  on  a  judgment    (Su  pott,. tit 
Judomdit). 

(j)  Far  money  letit 
Where  money  is  lent  on  a  pledge,  the  bor- 
rower  is  liable,  unless  there  is  an  agreement 
to  the  contrary.    South  Sea  Company  y.  Dun^ 
comb,  2  Stra.  919. 

(k)  For  money  paid. 

1.  Delit  will  not  lie  for  money  won  at  play. 
Walker  ▼.  Walker,  S  Mod.  13. 

2.  Held,  that  an  action  would  lie  to  recover 
back  mooey  given  to  an  ill  use,  as  to  be  laid 
out  in  bribes.  Sed  qu.  Wilkinson  v.  KUehin, 
1  Ld.  Raym.  89.  Smithy,  iltrsy, 2 Ld.  Raym. 
1035. 

nL  At  what  TIMS  an  action  lies. 

1.  On  a  bond  agreeing  to  pay  52.  per  year 
fer  the  maintenance  of  a  child,  debt  wiU  lie 
for  the  non-payment  of  the  first  SL  March  y. 
Freemrnn^  3  Lev.  383. 

2.  If  a  debt  is  to  be  paid  at  several  days 
QpOQ  oootract,  an  action  of  debt  does  not  Ue 
till  all  the  days  are  passed ;  but  it  is  otherwise 
of  a  statute,  or  in  debt  for  rent  upon  a  lease. 
ScarlcttV  case,  1  Ro.  221.  2  Saund.  Rep.  303. 
Ik  (6).  BeUioford  v.  Foord,  6  Co.  81  a.  Broomo 
▼.  Woolon,  Yelv.  67. 

3.  So,  it  lies  not  on  a  promissory  note  pay- 
able by  instaUnents,  till  all  are  due,  though 
CMKiMttt  does,    2  Saund.  Rep.  303.  n.  [c]. 

4.  peht  lies  on  a  bond  payable  by  install 
nents,  after  non-payment  of  the  first  instal- 
ment, and  the  judgment  shall  stand  as  a  secur- 
ity for  the  arrears.  tVtbh  v.  Dieight,  7  Mod. 
191.    HalUt  Y.  Hod^eo,  Say.  30. 

5.  Though  debt  will  not  lie  before  the  da^  of 
payment  u  passed,  it  may  be  released  berore. 
Palmer  y.  Atteock,  3  M^.  61. 

IV.  By  whom. 

1.  Debt  lies  by  him  to  whose  use  money  is 
delivered,  though  he  is  not  party  to  the  con- 
tract    Whorewood  y.  Shaw,  Yelv.  23,  24. 

2.  Debt  will  not  lie  by  one  tenant  in  com- 
mon for  his  portion  of  the  rent  Blanchard  v. 
Dyer,  2  Show.  446. 

3.  Debt  lies  for  the  assignee  of  the  rever- 
non  at  common  law.    1  Saund.  Rep.  241  d. 

4.  A  seigniory  in  foe  is  granted  for  years ; 
the  grantee  shall  not  have  debt,  because  it  is 
out  of  a  foe.    Robina  v.  Cox.  T.  Raym.  11. 

5.  But  after  the  term  expired,  he  sbalL  'S. 
C.    T.  Raym.  11. 

6.  Debt  lies  for  the  grantee  of  poet  fines, 
and  for  a  nomine  pcena  by  the  heir.  Lord 
North'e  case,  2  Leon.  179.  Cont.  1  Leon.  249, 
250. 

7.  Debt  lies  at  common  law  by  the  executors 
of  tenant  for  life  of*  a  rentcharge,  and  by  ex- 


ecotors  of  tenant  pour  autre  vie,  after  the  death 
ofcestue  qui  me.  OgneCo  case,  4  Co.  49  b.  1 
Saund.  Riep.  282.  Babino  v.  Cox,  T.  Raym. 
11. 

8.  If  arentcharge  be  granted  for  lifo,  with 
a  proviso  not  to  charge  the  person,  still  debt 
will  lie  for  arrears  by  executors  after  the  es- 
Ute  is  determined.    3  Dy.  227.  pi.  43. 

9.  If  a  plaintiff  recover  against  an  admin- 
istrator,  and  die,  his  executor  may  maintain 
debt  on  the  judgment,  upon  a  suggestion  of  a 
dewutavU  by  the  defendant  in  the  lifetime  of 
the  executor.  Bertoick  v.  ^ndreios,  6  Mod. 
126. 

V.  Against  whom. 

1.  If  a  father  desire  one  to  find  medicine 
for  his  daughter,  debt  lies  against  the  fiither. 
Stonehottoe  v.  Bodvil,  T.  Raym.  67. 

2.  Debt  lies  against  a  sheriff  who  returns 
that  he  has  levied  the  money.  Speake  v. 
Richarde,  Mo.  886. 

3.  Debt  lies  upon  a  liberate  delivered  to 
the  clerk  of  the  hanaper,  who  has 
*assets  in  his  hands.    Woodwards.  [  *442  ] 
Lard  Darcy,  Plow.  186. 

4  If  lessee  for  years  assigns  the  term,  debt 
lies  by  him  in  reversion  against  the  first  les- 
see, unless  he  has  granted  over  the  reversion  ; 
and  then  the  grantee  shall  have  an  action  only 
against  the  assignee,  and  all  mesne  assigneee 
are  discharged.     Walker  v.  Harris,  Mo.  351. 

5.  Debt  lies  by  the  grantee  of  the  reversion 
against  lessee,  after  an  assignment  made  of 
part  by  him.    Broom  y.  Hots,  Cro.  Eliz.  633. 

6.  Lessee  for  years  assigns  over  the  term ; 
the  lessor  cannot  (after  receiving  rent  fit)m 
assignee)  bring  debt  against  the  first  lessee 
for  rent  arrear  afterwards  incurred.  Mo.  600. 
1  Saund.  240.    2  Saund.  304. 

7.  If  the  lessor  have  notice.  Arthur  v.  Fan- 
derplank,  W.  Kely.  168. 

8.  Debt  will  lie  against  the  aoeignee  or  his 
representatives  for  the  rent  reserved,  when 
lessee  for  years  assigns  his  whole  term.  Lloyd 
v.  Langford,  2  Mod.  176.  1  Saund.  Rep. 
241  d. 

9.  It  lies  against  the  assigneeof  a  moiety 
of  the  land,  for  a  moiety  of  the  rent  2  Saund. 
Rep.  182. 

10.  Or  against  him  and  lessee  jointly  for 
the  whole.    2  Saund.  Rep.  182. 

11.  Debt  lies  by  an  administrator  against 
an  executor  for  arrearages  of  an  annuity. 
Alexander  v.  Lady  Grwiam,  1  Leon.  224, 
225. 

12.  Debt  is  not  maintainable  by  the  succes- 
sor of  a  prebend  for  rent  incurred  in  the  time 
of  the  predecessor,  against  an  executor.  iSKon- 
ing^t  case,  Poph.  102. 

1 3.  It  lies  against  the  executor  Sec.  oflessee, 
after  an  assignment  by  himself  or  testator,  if 
the  lessor  docs  not  accept  the  assignee  as  his 
tenant    1  Saund.  Rep.  241  b. 

14.  Judgment  against  the  intestate;  the 
wifo  administers;  tnen  there  bajudgmenton 
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a  $eirefaeia9  to  have  execution  on  the  intes- 
tate's goods ;  the  wife  wastes  the  goods ;  debt 
lies  against  her.  Burrel  ▼.  Riekmond  and 
fVife,  (admidstratriz,)  Carter,  2. 

15.  Debt  lies  not  against  executors  where 
the  testator  might  have  waged  his  law.  At" 
tomey^Oeneral  v.  White,  2  Com.  435. 

16.  Debt  upon  a  simple  contract  lies  not 
against  an  executor  or  administrator.  Morgan 
T.  Oreeu,  (administrator,)  Cro.  Car.  187.  1 
Saund.  216  b, 

17.  Except  in  the  Exchequer.  1  Saund.  Rep. 
216  6. 217.  n.  [c]. 

18.  Debt  lies  not  upon  an  award  made  upon 
a  submission  by  a  testator  to  a  reference, 
though  the  award  be  in  writing.  Attorney' 
General  y.  WhUe,  2  Com.  435. 

19.  Debt  lies  not  against  an  executor  or  les- 
see for  years,  for  rent  due  after  an  assignment 
made.    Overton  y.  Sydal,  Cra  Eliz.  555,  556. 

20.  Action  brought  against  the  heir  of  the 
obligor  as  heir  apparent,  the  father  being  dead, 
was  held  bad.  AudUy*§  case,  Owen,  117. 
119. 

21.  Debt  upon  a  judgment  or  recognizance, 
does  not  lie  against  the  heir.  2  Saund.  Rep.  7. 

VI.  When  sEVEaAL  actions  or  debt  ub. 

1.  Lessee  for  thirty  years  makes  a  lease  for 
twenty-eight  years,  rendering  rent,  and  then 
he  devises  to  three  persons  the  rent  severally, 
to  every  one  an  equal  part ;  several  actions  he 
against  the  tenant  by  each  devisee.  Adjudg- 
ed by  three  judges,  cont,  Popham,  C.  J.  Mo. 
549.    Ards  v.  Watkin,  Cra  Eliz.  637.  651. 

&  a 

2.  An  action  of  debt  cannot  generally  be 
brought  for  part  of  a  debt  or  duty,  without 
showing  the  residue  satisfied.  1  Saund.  Rep. 
201a. 

3.  In  debt  against  an  executor,  the  action 
must  be  brought  for  the  whole  sum  that  is  due, 
let  the  assets  be  ever  so  small,  that  new  ac- 
tions may  be  preyented  in  case  of  an  increase 
of  assets.  Baldwin  y.  Church,  10  Mod.  324, 
325. 

VII.  Paeties  to  the  action. 

1.  If  a  bond  be  given  to  three  jointly,  and 
two  only  bring  the  action,  it  ought  to  be  shown 
that  the  third  is  dead.  0§bome  y.  Croebemf 
1  Sid.  238. 

2.  Debt  on  a  judgment  on  a  recognizance 
of  bail,  may  be  brought  against  one  or  both. 
WUliama  v.  Green,  8  Mod.  295. 

3.  Debt  for  arrears  of  rent  must  be  brought 
against  all  the  pernors  of  the  profits  of  the 
lands   liable.      Duppa  y.   Mayo,  1   Saund. 

284. 
[  *443  ]      *4.  An  action  on  a  bond  against 

one  where  it  appears  that  two  are 
bound  jointly,  is  good,  unless  it  be  pleaded 
that  the  other  is  in  lifo.  Chappel  v.  Vatighan, 
1  Sid,  420. 

5.  In  an  action  upon  a  joint  obligation,  it 
most  appear  that  all  executed  it,  otherwise  it 
is  bad.    FUzgerald  y.  Cragg,  Com.  139. 

6.  Where  one  declares  against  one  upon  a ' 


deed,  and  it  appears  that  another  was  bond 
with  him,  it  shall  not  be  intended  tbt  tb 
other  sealed,  unless  ayerred  on  the  deiendut^ 
side.  1  Vent  137. 139.  lSMUid.29L29U 
[c] 

7.  If  three  are  bound  jointly  and  levenllj, 
an  action  cannot  be  brought  agaiort  two  of 
them.  Waeoek9  v.  Lovelaet^  Yelv.  26.  Boe^ 
ton  y.  Shaw,  3  Salk.  74. 

8.  If  two  are  iointly  bound  in  a  boodtiad 
one  dies,  the  whole  charge  fidls  on  the  nnrnt 
2  Saund.  38  6. 

9.  And  in  such  ease,  the  action  cannot  be 
brought  against  the  sunrivor  and  the  ezecotor, 
but  the  survivor  alone  shall  be  charged;  ind 
the  executor  of  him  who  died  first  is  discharg- 
ed. Oibome  y.  Croobem^  1  Sid.  238.  SSaund 
51. 

10.  Seeu9,  if  their  lands  be  charged.  S 
Saund.  51. 

1 1.  Several  actions  may  be  had  agaillft«i«^ 
ral  heirs,  and  execaticm  can  bs  ddijed 
against  each  of  them,  till  it  may  be  had  igain^ 
them  alL    RoU  v.  Ogbome,  Hob.  25. 

VIII.  CoNsiauDicB  or  mot  suing  all  tbi 


1.  In  an  action  against  one  only  of  two  or 
more  joint  obligors  or  contractors,  the  defend- 
ant  must  plead  the  Uability  of  the  otheri  m 
abatement     CabeU  y.  Vaughan,  1  Sattnd.»l. 

2.  In  debt  against  an  obligee,  altlioiigh  U 
appears  upon  oyer  that  three  are  mentk»ed 
to  be  jointly -bound  in  the  oUigation,  yet  the 
defendant  must  not  demur,  but  ought  to  pleu 
in  abatement,  that  the  two  other  pcreone  leaJ- 
ed  the  bond  and  are  in  full  tife,  if  the  tratha 
so.  Id.  ibid.  1  Vent  34.  &  P.  AMcuer.m- 
liwworth,  Cro*  Eliz.  494.  .     . 

3.  Where  two  are  jointly  bound  >«  »  ^Jj 
neither  can  say  that  the  bond  is  not  hie  d«w» 
but  he  may  plead  in  abatement  the  noo-joiB- 
der  of  his  co-obligor.  WhdpiaU'i  ca*,  5 
Co.  119  a. 

IX.  PaocxEDOfGs  m  tbx  Acnos  ^— 

(a). Writ.  -  . 

If  a  bond  be  made  29th  August,  and  tiie 
latitat  was  sued  out  29th  June  before,  jretn" 
sufficient  to  maintain  the  action,  i^^  ^' 
Roger;  Cro.  Jac.  561. 

(b)  Venue.  . 

1,  Wheresoeyer  the  debt  grew  due,  y«t  "* 
debtor  is  indebted  to  the  creditor  in  «oj  P^ 
where  he  is,  as  long  as  the  debt  is  unsatialW. 
Edgcomb  v.  Dee,  Vaugh.  92.  .  t    i 

£  Debt  by  devisee  of  reycrrion  w  »»• 
Trahearne  v.  Cleabrwke,  W.  Ja  43, 44 

3.  Debt  for  rent  Ues  by  the  grantee  of  MJ 
reversion  only  in  the  county  where  the  mpo* 
lie,  though  covenant  lies  any  where.  Ti»f^ 
y.  Pianr,  I  Sid.  401.  .  - 

4  Action  of  debt  on  judgment  laid  w  «r 
sex;  declaration  held  bad  on  demiiner,B 
should  have  been  in  Middlesex.  2  Barney  1^- 

5.  Debt  by  the  assignee  of  the  reverewowr 
rent  is  local,  and  must  be  brought  in  the  coDD- 
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tr  where  the  hod  lies,  and  noteli  ewhere. 
71kirt6y  t.  riant,  1  Saand.  23a 

&  Sach  action  is  maintainable  by  reason 
of  the  priTity  of  estate  only.  S.  C.  1  Saand. 
238. 

7.  Debt  for  rent  ma^  be  brou|^ht  by  a  les- 
sor against  a  leasee,  in  the  courts  at  West- 
minster, on  a  demise  of  lands  in  Jamaica,  for 
the  action  is  in  this  case  on  the  privity  of  con- 
tract, which  is  transitory,  and  not  of  the  pri- 
vity of  estate,  which  is  locaL  Wey  y.  Yally, 
6  Mod.  194. 

8.  Held,  that  it  might  be  brought  for  rent 
by  deed  where  the  deed  was  made,  or  where 
the  land  lies.    PatterBon  y.  Scott,  2  Stra.  776. 

9.  Debt  against  the  lessee  lies  any  where ; 
bot  against  the  assignee,  it  ought  to  oe  where 
the  land  lies.    i^tlA  v.  Wayf,  Lat  197. 

10.  Debt  lies  in  London  upon  a  lease  there 
made  of  tithes  in  Kent  by  assignee  of  a  rever- 
sion against  assignee  of  a  term,  because  tri- 
able there.     Bwiin  v.  Edmunds,  Cro.  Eliz. 

63& 
[  *444  ]      *11.  A  bond,  though  made  abroad 

may  be  sued  on  here.    Dtlabroeke 
V.  Barnes,  SLeon.  232. 

12.  Debt  brought  by  an  executor  for  the  ar- 
rearages of  rent  when  the  term  is  ended,  must 
stiU  be  laid  where  the  land  lies.  Pine  v.  Count' 
€99  o/  Leicester^  Hob.  37. 

13.  Debt  upon  a  penal  law  ought  to  be 
brought  in  the  county  where  the  offence  was 
committed.  Bex  y.  IRckSf  4  Mod.  158.  Aeion- 

_.  ham  ▼.  Zun,  5  Mod.  225. 

-14.  Debt  on  5  Eliz.,  of  trades,  lies  in  any 
court  at  Westminster,  but  an  indictment  or 
information  only  in  the  proper  county.  Bamet 
y.  Hughe9,  1  Ley.  249.  Forest,  qui  tarn,  y. 
Wire,  2  Mod.  246. 

(c)  Wken  ths  action  # AouZd  he  in  the  debet  and 

detinet 

1.  When  the  demand  is  of  a  thing  of  un- 
certain value,  it  must  be  in  the  detinet  only. 
^ard*9  case,  Lat  5. 

2.  It  lies  either  in  detinet  for  foreign  coin 
in  specie,  or  in  debet  and  detinet  for  the  va- 
lue in  English  coin,  and  so  of  guineas.  St. 
leger  Y.Pope,  Comb.  38.  327.  1  Lutw.  488. 
[176.]  S.  C.  Ward  v.  Kidotnn,  Lat.  78. 84. 

3.  Debt  against  baron  and  feme,  for  a  debt 
of  the  feme,  must  be  in  the  debet  and  detinet 
WttkoU  V.  Powd,  3  L^.  206. 

4  Against  an  heiylc  should  be  in  the  de- 

bet  and  detinet  ^^yn<2e  v.  Sir  J,  Lyon,  2 

Leon.  11.  y^  ^ 

.    5.  But  if  it  be  in  the  detinet  only,  it  is  good 

■fler  verdict     Coomber  v.  Watton,  1  Sid.  342. 

6.  If  an  administrator  declares  against  an 
heir  in  the  debet  and  detinet,  it  is  only  a  fault 
in  form,  and  no  advantage  can  be  taken  of  it 
but  on  special  demurrer.  Burland  v.  T^^t 
8  Mod.  356. 

7.  Against  an  administrator  for  rent  ac- 
crued before  his  Ume  in  the  debet  and  detinet, 
ii  good  after  verdict  by  the  stat  16  Car.  2.  c. 
8.   fWieiiy.P9rter,lSid.379. 


8.  If  a  man  reoovers  a  judgment  in  debt 
against  an  executor,  who  afterwards  wastes 
the  testator*s  goods  to  the  value  of  the  debt 
recovered,  debt  lies  against  him  in  the  debet 
and  detinet,  suggesting  a  devastavit,  though 
there  is  no  such  return.  Wheatley  v.  Lane, 
I  Saund.  218, 219.    1  Sid.  397.  S.  C. 

9.  If  judgment  be  recovered  by  one  as  exe- 
cutrix, and  the  party  be  in  custody  and  escape, 
and  the  executrix  brings  debt  for  the  escape, 
it  ought  to  be  in  the  detinet  only.  Brookes  y. 
Cooke,  1  Show.  57.  Comb.  Il4.  S.  C. 

(d)  How  the  declaration  should  be  /-^ 
1.  Generally. 

1 .  A  plaint  in  debt,  that  **  A  complains  of 
B,  Sec  of  a  plea  that  he  render  to  him  60/.  of 
lawful  money,  dec.,'*  without  saying,  **  which 
he  owes  to  him,  and  unjustly  detains,**  is  bad. 
Woodcock  V.  Morgan,  6  Mod.  306. 

2.  If  in  debt  upon  bond,  the  bond  is  alleged  by 
way  of  recital  only,  it  is  ill.  Bucklty  v.  Rics, 
Plow.  122. 127. 

3.  It  ought  to  be  said  directly,  that  the  ob- 
li^r  became  bound  to  the  obhgee  by  a  cer- 
tam  bond,  and  not  that  he  was  indebted  to  the 
obligee,  as  appears  by  a  bond.    1  Saund.  275. 

4.  A  declaration  in  debt  for  rent  on  a  de- 
mise by  the  words  "'it  is  mentioned,'*  is  ill. 
JoddreU  v.  Heaihcot,  11  Mod.  258. 

5.  A  declaration  in  debt  on  bond,  stating, 
that  the  defendant  was  bound  by  the  name  of 
John  Viliiers,  Viscount  Perbeck  and  Earl  of 
Buckingham,  is  good;  although  the  better 
way  is  to  state  the  title  under  an  altos  dictus. 
ViUars  v.  Cary,  6  Mod.  303. 

6.  Bond  by  the  name  of  John,  and  the  con- 
dition by  the  name  of  James;  count  thai  James, 
per  nomen  Johannis,  became,  dec,  not  good, 
for  John  cannot  be  James.  Field  v.  fVinton, 
Cro.  Eliz.  897. 

7.  A  declaration  in  debt  on  bond,  condition, 
ed  to  pay  "to  A,  his  attorney,  or  assigns,*'  is 
maintained  by  evidence  of  a  bond,  "to  pay  the 
attorney  of  A  or  his  assigns.**  Robert  v.  Har- 
nage,  6  Mod.  228. 

8.  Delivery  of  the  bond  need  not  be  averred. 
Cabell  V.  Vaugkan,  1  Saund.  291. 

9.  A  declaration  in  debt  on  an  award,  that 
tntrr  alia  it  was  awarded,  is  good.  Leach  v. 
Morris,  1  Mod.  36. 

10.  The  declaration  may  be  for  several 
duties,  as  rent  and  a  nomine  poems. 

•Sir  R.  Orobham  v.  Thomb<»rough,l  *445  ] 
Hob.  82.    Id.  8. 

11.  So  several  bonds  may  be  declared  on  in 
the  same  count  or  declaration.  1  Saund.  Rep. 
288c.  n.(l). 

12.  But  in  debt  against  baron  and  feme,  the 
declaration  may  not  be  6f  several  contracts, 
one  dum  sola  fuit,  and  another  on  an  insimul 
eommUaverunt.    ReveU  v.  Oruy,  Hob.  184. 

li.  An  administrator,  in  an  action  of  debt 
on  a  bond  against  an  heir,  ma]^  declare  gene- 
rsJly,  that  administration  was  in  due  manner 
committed  to  him  by  such  a  peculiar,  without 
showing  the  right  of  the  peculiar  to  grant 
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adminiitratioD.  Denhamr.Supkeiuon^^  Mod. 
S43. 

14  In  debt  by  an  administrator  on  a  bond 
against  an  heir,  he  need  not  show  how  the  de- 
fendant is  heir.  Denham  v.  Stephenson,  6 
Mod.  241. 

15.  In  debt  for  an  amerciament  in  a  court 
leet,  it  mast  be  shown  that  the  party  was  sum- 
moned to  the  court  at  such  a  day  and  place. 
Brook  Y.  Hustler,  11  Mod.  76. 

16.  Debt  on  a  bye-law  must  state  it  1 
Saund.  Rep.  312  d.  n.  [d]. 

17.  In  debt  on  an  arbitration  bond,  if  one 
part  of  the  award  be  void,  or  if  two  things  be 
awarded,  the  one  within  and  the  other  not 
within  the  submission,  the  breach  must  be 
assigned  on  that  part  which  is  good  and  within 
the  submission.  Hili  t.  Thorn,  2  Mod.  309. 
Smith  ▼.  Kirfoot,  1  Leon.  72,  73. 

18.  *In  debt  on  a  covenant  in  a  demise,  the 
demise  must  be  stated  to  have  been  by  deed, 
and  a  sufficient  part  set  out  1  Saund.  Rep. 
276.  n.  (1 ). 

19.  In  a  declaration  in  debt  on  a  lease  made 
by  a  corporation,  because  there  was  not  the 
word  **deed,**  judgment  was  arrested.  Car- 
ter, 17. 

20.  Debt  by  assignee  of  reversion  must  show 
the  assignment  to  nave  been  by  deed.  1  Saund. 
Rep.  234. 

21.  In  debt  (or  use  and  occupation,  the  de- 
mise need  not  be  stated  to  have  been  by  deed, 
though  for  more  than  three  years,  (except  in 
the  case  of  tithes.)  1  Saund.  Rep.  276  a.  2 
Id.  270  m. 

22.  A  condition  annexed  to  a  freehold  or 
inheritance,  cannot  be  pleaded  wiUiout  show- 
ing the  deed  thereof  to  the  court  WUlion  v. 
Berkley,  Plow.  230. 

23.  Debt  upon  a  bill  obligatory  of  14/^  and 
upon  oyer,  it  was,  that  W.  owed  him  14L  toL 
vendum  una  emn  61.,  upon  account  between 
them;  yet  good,  for  that  which  comes  after  the 
solvenaum  is  void,  as  after  an  habendum. 
Woodward  v.  Parry,  Cro.  Eliz.  537. 

24.  Debt  upon  a  bond  held  good^  although 
the  words  "writing  obligatory"  were  omitted 
in  the  declaration,  if  the  defendant  by  his  plea 
admits  it  to  be  a  bond.  Sir  W,  Courtney  v. 
Sir  R.  Greenville,  Cro.  Car.  209. 

25.  The  obligor  was  bound  in  $ex  triginta 
lihris,  and  the  obligee  declared  fi>r  36^,  and 
held  good.    Cromwell  v.  Dresdale,  3  Salk.  74. 

26.  Debt  on  a  bail-bond  must  show  that  the 
bond  was  assignable.  BuakeU  v.  Haynes,  11 
Mod.  170.^ 

27.  Debt  for  foreign  money  may  be  de- 
manded either  by  foreign  or  English  names. 
WilUhalfre  ▼.  Davidge,  1  Leon.  41. 

28.  Wheco  the  bond  was  for  payment  of 
Flemish  money,  and  the  declaration  stated  it 
to  be  for  the  value  in  English  money,  it  was 
held  good.    RastaU  v.  Draper,  Mo.  775. 

29.  Bond  to  pay  an  annual  sum  for  six  years 
for  the  education  of  A;  in  debt,  the  plaintiff  i 
need  not  aver  the  life  of  A,  sinoe  (if  he  were  1 


dead)  payment  mast  oomtiiioe  fer  aii  jein. 
3  I>v.  329.  pL  13. 

30.  In  debt  on  bond  with  coodition  that  the 
obligee  should  enjoy  certain  lands  witboot 
eviction,  an  averment  that  he  who  reoorered 
the  lands  against  the  plaintiff  had  a  good  title, 
is  not  sufficient,  without  showing  wluttitklie 
had.  Wotton  v.  Hele,  2  Saund.  178, 179.  See 
ante,  tit  Cotbnant,  div.  (c).  p^  405. 

31.  In  an  action  of  debt  upon  charter>pBrt;, 
the  breach  assigned  was,  that  defendant  lad 
not  paid  to  plaintiff  for  the  freight  2001  with 
average  according  to  the  charter-pulr,  Int 
without  statinr  any  amount  as  to  average;  iield 
certain  enough.  Dodd  t.  Atkinaon,  Ok  T. 
Hardw.  342. 

32.  In  debt  on  a  bill  obligatory  ibr  pBytnat 
of  money  to  the  plaintiff  as  soon  as  serenl 
bills  of  costs  shall  be  debited  and  settled,  it 
oupht  to  appear  in  the  decdaration  that  tbe 
bills  were  settied,  or'  that  some  ftnlt  was  in 
the  defendant,  wherefore  they  were  not  settled 
2  Saund.  107, 108. 

33.  Where  the  plaintiff  is  to  do  an 

act  *to  entitie  himself  to  the  action,  [  *44tf  ] 
he  must  show  the  act  done,  or  if  it 
be  not  done,  at  least  that  he  has  peribrmed 
every  thing  in  his  power.    1  Saund.  Rep^  330 
6.    2  Saund.  107  i.  352.  et  $eq, 

34.  Condition  of  a  bond  of  an  apfffeptioe 
was,  that  if  eoods  were  embezzled,  within 
twenty  dajs  after  notice  to  maie  salisfaetioD; 
the  plaintiff  must  show  where  ho  became  » 
apprentice,  and  such  a  person  a^  migbt  be  bj 
5  Eliz.,  and  notice  must  be  given  to  tbei^ 
prentice  and  his  surety  both  together,  and  the 
apprentice's  ovm  confession  is  not  good  proo£ 
Cardinal  Y,  Hesket,  Cro.  Eliz.  723. 

35.  In  an  adtion  on  a  note  for  payinff  oMoey 
by  instalments,  the  count  must  be  ^yjfj? 
much  as  is  become  due.  As^ord  v.  B^ 
Andr.  370.  _ 

36.  In  debt  on  bond,  plaintiff  mty  *»«« 
part  payment    Bacon  v.  Coke,  1  And.  23* 

37.  Held,  tiiat  if  Uic  declaration  be  for  le« 
than  the  action  brought,  it  wiU  be  ■J"J^f 
between  the  writ  and  the  count  10  Mod.  371. 
But  see  1  Saund.  Rep.  288  e.  n.  [«],  ««f*. 

3a  Where  more  appeared  to  be  dw  by  W 
declaration  than  what  was  demanded  m  «»« 
writ,  it  was  held  a  good  cause  of  demj^J"  • 
and  tiiat  it  could  not  be  helped  by  a  renamur. 
Stafford  v.  Beneath,  10  Mod.  69, 70. 

39.  In  an  action  of  debt  for  a  nam  ocrtun, 
no  4]emand  can  be  of  a  lesser  sm  witwni 
showing  how  the  rest  of  tiie  debt  w  t»^ 
Hadley  v.  Styles,  10  Mod.  7.  ^««''"J^^S' 
seoe.  Comb.  283.  Marsh  v.  Cttffer.  3  Mod.  «• 
Holme  V.  Saunders,  2  Lev.  4.  Cro. /«.  *^- 
See  also  Stafford  v.  Beneath,  10  Mod.  69,  <^ 

40.  But  where  the  action  lies  in  daiD«p. 
it  is  otherwise.    10  Mod.  69, 70.  ^^ 

41.  As  where  it  is  grounded  on  a  stainu^ 

Cro.  Jac  498.  _.  ,  l. 

42.  The  plaintiff  may  recofer  irW  "J 
proves  to  be  due,  though  to*  *»»  "" 
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Uid  in  the  dedantioD.  9  Saand.  Rep.  1223. 
n.  {e\:  TktDoiU  t.  A»^field,  5  Mod.  214. 
S.F. 

43.  Wliere  in  debt  on  a  charter-party,  for 
paying  SSL  lOf .  for  erery^  calendar  month  the 
•hip  aliall  be  out,  the  plaintiff  shows  thai  the 
ship  was  oat  from  26th  May,  1723,  to  9th  May, 
1724,  and  avers,  that  the  money  came  to  652L 
10«.  (which  is  a  miscalculation),  this  will  not 
hurt,  ior  the  debt  sufficiently  appears.  Andr. 
156. 

44.  A  declaration  in  debt  on  bond  to  his 
dama^  of  2002.,  concluding  unde  petit  judu 
dum  €t  datnna^  ^c,  is  good  on  a  special  de- 
murrer.    VtUar9  T.  Gary,  6  Mod.  303. 

S.  Of  stating  the  day. 

1.  In  debt  on  bond  mr  performance  of  an 
award,  it  is  not  necessary  to  state  the  date  of 
the  award;  for  if  it  be  alleged  to  be  made  on 
a  day  which  ia  within  the  time  of  the  submis- 
sioo,  it  is  aofficient  Amote  t.  Breame,  6 
Mod.  244. 

2.  A  declaration  in  debt  on  bond,  stating, 
that  on  rach  a  day  the  defendant  became  in- 
debted to  the  plaintiff  |Mr  Bcriptum  mtum  Mi- 
gatorium^  ia  sufficient,  without  showing  the 
date  of  the  bond,  or  saying,  that  it  was  sealed 
and  ddiTered.  Woodcock  v.  Morgan^  6  Mod. 
306. 

3.  In  debt  npon  bond  to  perform  a  covenant, 
that  defendant  would  not  let  at  large  any  pri- 
soner arrested,  dLc,  the  plaintiff  shows  that 
defendant  bad  let  at  large  a  certain  prisoner 
at  Westminster,  &c.;  and  held  food,  without 
showing  the  time  and  place  of  ue  arrest  1 
Sid.  30. 

3.  The  place. 

1.  In  debt  npon  an  obligation,  the  place 
where  it  was  made  ought  to  be  shown  in  the 
count  WoridtZeyT.iliMffif,  Plow.  191.  Anon. 
11  Mod.  51. 

2.  If  a  bond  bear  date  at  any  place  abroad, 
that  place  must  be  stated  in  the  declaration, 
with  a  mx,  at  such  a  place  in  England.  Ro- 
hert  ▼.  Otmage,  6  Mod.  228. 

3.  Bond  made  or  dated  abroad  may  be 
ned  upon  and  alleged  to  be  made  in  England. 
Wwd  ▼.  JRdowin,  Lat  77.  Cro.  Jac.  76.  Anon. 
Dftl.ia 

4  In  debt  for  rent,  the  declaration  must 
stiign  a  place  where  the  lease  was  made. 
Sir  R,  Orobham  t.  Thtrnborough^  Hob.  82. 
4.  When  a  request  should  be  stated. 

1.  In  debt  upon  an  inn  of  court  bond,  non- 

payment  of  a  pension  may  be  assign- 
[  *447  ]  ed  for  breach  without  a  demand.  ''Sir 

C.  Letijtx  ▼.  Randolph,  1  Ld.  Raym. 
596. 

2.  If  a  son  borrow  money  for  the  use  of  his 
mother,  and  give  a  bond  to  pay  on  demand, 
and  the  mother  do  not  pay  it,  the  obligee  may 
declare  on  this  bond  against  the  obligor,  with- 
out stating  any  special  request  to  the  mother 
to  pay  the  money.  Htnoood  t.  TStberviUe,  6 
Mod.  900. 

3.. In  debt  for  rent  upon  a  lease  for  years, 

Vol.  I.  42 


in  which  it  is  provided,  **  that  if  the  rent  be 
behind  and  unpaid  by  the  space  of  a  month 
next  afler  any  or  either  of  the  days  of  pay- 
ment, then  the  lease  to  be  void,**  it  must  ap. 
pear  that  a  demand  was  made  of  the  rent  m 
order  to  avoid  the  lease.  Steward  v.  AUen,  2 
Mod.  264. 

4.  Condition  for  pajrment  of  50Z.  upon  a 
bond  of  100/.  and  no  day  limited,  it  is  payable 
presentiy  upon  request,  and  the  original  is  a 
request    Nooe  v.  Bacon,  Cro.  Eliz.  798. 

5.  If  a  request  is  necessary,  it  must  be  spe- 
cially alleged  with  time  and  place;  for  the 
words  **  licet  otepiue  reiptintue^^  in  debt  have 
no  e£^t,  and  are  not  travcrsaUe.  Buddeu  y. 
Thomae,  Plow.  128. 

5.  How  the  breach  should  be. 

1.  In  debt  for  a  penalty,  one  breach  well 
assigned  is  sufficient    7  Mod.  237. 

2.  The  plaintiff  has  his  election  io  sue  fi>r 
the  penalty  of  a  penal  bill,  or  for  the  money 
covenanted  to  be  paid.  IngUdew  v.  Crtpps,  3 
Ld.  Raym.  814. 

3.  If  the  condition  of  a  bond  be  in  the  dis- 
junctive, the  plaintiff  may  allege  the  one  or 
the  other  at  his  election.  Lane  v.  CMman^ 
Cro.  Eliz.  727,  728. 

4.  Debt  upon  bond  conditioned  that  if  A, 
being  an  apprentice,  should  purloin  or  embez- 
zle any  thing  to  his  master's  damage,  dcc^ 
breach,  that  he  did  purloin  and  embezzle  200/. 
is  well  assigned,  though  not  averred  to  be  to 
the  master's  damage,  for  purloining  and  em- 
bezzling import  damage.  TWntcro/lv.BayM, 
10  Mod.  149. 

5.  The  breach  must  be  set  out  as  particu- 
larly as  the  covenant  Subibo  v.  dough,  1 
Stra.  227. 

6.  The  condition  and  breach  must  be  shown 
in  debt  upon  bond  for  appearance*  Larder  y. 
Faehem,  Gilb.  Rep.  254. 

7.  A  breach  cannot  be  assigned  on  a  bond 
far  performance  of  covenants  where  there  ia 
no  express  covenant,  but  only  a  clause  of  re- 
entry on  non-payment  of  the  money.  Sht/^/ield 
v.Ba«ib«rva2,2Mod.36. 

8.  Condition  of  a  bond  of  three  parts :  1.  If 
he  will  serve  the  plaintiff;  2.  If  he  duly  ac- 
count ;  3.  If  he  satisfy,  within  three  months 
after  notice,  all  losses,  dLc.;  performance 
pleaded  specially;  a  breach  assigned  in  ap- 
propriating 60Z.  of  Polish  money  to  his  own 
use,  and  so,  that  he  had  not  well  served  him, 
ice  held  good,  and  judgment  for  the  plaintiffi 
Cutler  V.  Brewiter,  Cra  Eliz.  831. 

9.  Debt  on  bond  by  baron  and  feme,  to  exe- 
cute a  new  bond  to  the  feme  plaintiff;  breach, 
that  the  defendant  had  not  executed  to  the 
feme  plaintiff  (^m  soZo,  or  to  the  plaintiffa 
after  marriage,  the  new  bond ;  this  breach 
is  ilL  TonetaU  v.  WUliammm,  1  Lutw.  415. 
[145.] 

10.  Condition  of  a  recognizance,  that  the 
principal  shall  pay  the  money,  or  render 
nimself ;  breach  assigned,  that  he  had  not 
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rendered  himiel(  ill.    7VeoiM*i  cue, 
100. 

II.  Condition  of  a  bond,  that  he  was  aeised 
in  fee  at  the  makinsr  of  the  bond  of  copyhold 
S.,  free  from  incumbrances,  except  his  wife's 

Citure,  Slc4  breach  assigned,  that  before  the 
d  he  had  assured  a  jointure  to  his  wife,  no 
good  breach,  for  it  was  excepted.  Cra  Eliz. 
762. 

13.  On  a  condition  to  pay  at  or  before  the 
1st  of  May,  a  breach,  that  he  did  not  pay  the 
1st  of  May,  is  ilL  Watnough  ▼•  IklgaU,  3 
Ley.  293. 

(e)  Of  oyer, 

1.  The  bond  is  complete  without,  and  dis- 
tinct  from,  the  condition ;  and  therefore,  oyer 
of  one  dues  not  entitle  to  oyer  of  the  other.  1 
Saund.  9  c.  n.(l).289. 

2.  Performance  cannot  be  pleaded  without 
craving  oyer  of  the  condition  of  the  bond,  and 
setting  out  the  whole  substance  of  the  inden- 
ture containing  it,  with  a  profert  of  it  2 
Saund.  Rep.  405.  n.  [a].  406. 

3.  Debt  on  bond  by  the  chief  bailiff  of  a 
liberty,  held  good  on  demurrer^  although  he 

did  not  declare  as  chief  bailiff;  for 
[  *44S  ]  the  defendant  mi^ht  *haTe  craved 

oyer,  and  shown  it  contrary  to  the 
statute  of  23  Hen.  6.  c.  10.  Simpson  v.  EU\», 
2  Mod.  36. 

4  In  debt  upon  a  bond  to  perform  covenants 
in  an  indenture,  the  defendant  cannot  crave 
oyer  of  the  indenture  containing  the  covenants. 
2  Saund.  Rep.  405. 

(f)  Ofioageroflavf, 

1.  Held,  that  in  an  action  of  debt  for  a  fine 
or  an  amercement  in  a  leet,  the  defendant 
should  not  wage  his  law,  because  the  leet  is  a 
court  of  record ;  otherwise,  had  it  been  in  a 
manor-court  AUomey-Otneraly,  H^tle,Com. 
435  n. 

2.  In  debt  on  a  judgment  recovered  in  an 
inferior  court,  the  defendant  cannot  wage  his 
law.    BeaumonVB  case,  2  Mod.  140. 

3.  Held,  that  in  debt  against  three,  one 
may  wage  his  law,  though  the  other  plead  ad 
patriam,  Easington  v.  Bourckefj  Hob.  244, 
245.    Contra,  Cro.  Eliz.  636. 

4.  Wager  of  law  is  now  abolished. 

(g)  Retpecting  the  payment  of  money  into 

court. 

1.  By  4  and  5  Anne,  c.  16,  in  any  action  on 
a  bond  for  payment  of  money,  with  a  penalty, 
on  the  defendant's  bringing  into  court  all  the 
principal,  interest  and  costs,  the  court  may 
discharge  him  from  the  action.  Anon.  7  Mod. 
141.    Jfion.6Mod.  11  n. 

9l  And  he  shall  be  relieved  against  the  pe- 
nalty.   Ireland's  case,  6  Mod.  101. 

3>  By  that  statute,  such  principal,  interest, 
and  costs  shall  be  taken  in  full  satisfaction  of 
such  bond.    Id.  102  n. 

4.  But  in  debt  on  bond,  with  condition  to 
acoount  for  money  to  be  received,  the  court 
will  not  stay  proceedings  on  payment  of  the 
penalty  into  court,  for,  in  such  case,  damages 


Skin.  I  may  be  recovered  for  more  than  the  pemltf. 
Lord  Lonsdale  v.  Churchy  6  Mod.  102  n. 

5.  A  motion  cannot  be  made  topayiatereit, 
principal  and  coeta  (on  a  bond)  into  court 
until  bail  is  filed  on  the  action ;  for  the  ftiti^ 
says,  it  shall  be  done  ^  at  any  time  pendiag 
the  action,**  and  until  bail  is  filed,  the  partta 
are  not  in  court.  A.non.  6  Mod.  11.  Ann.  7 
Mod.  141. 

6.  The  court  will  refer  the  taxing  prindpl, 
interest  and  costs  upon  a  bond,  without  takio; 
notice  of  a  simple  contract  debt  between  tin 
same  parties  that  is  barred  by  the  statute  of 
limitations.  Orchard  v.  Ireland^  2 1^.  fisjo* 
1033. 


(h)  Defence  to  the  action:  tohat  may  befUel 
ed  to  it;  and  herein  of  the  form  of  tk 
plea;^ 

1.  Non  concessit 
A  stranger  to  a  deed  may  plead  noo  ooo- 
cessit,  but  not  non  est  factum.    1  Ld.  Rsjia 
356. 

2.  Non  est  factum. 

1.  If  a  bond  be  given  by  John,  and  the  de- 
deration  in  debt  on  such  bond  be  sgsinst  i»- 
6ert,  the  plaintiff,  on  non  est  factum  pleade^ 
cannot  have  judgment.  Isted  v.  Clerket  * 
Show.  504. 

2.  in  debt  on  bond,  if  the  defeadant  (on 
oyer)  discover  that  a  material  erasure  hai 
been  made  in  the  condition,  and  plead  oao 
est  fiictum,  and  the  plaintiff;  perceiving  Ibe 
erasure  to  be  detected^  countermands  no^jf^J 
trial,  yet  the  court  will  not  impound  the  deed. 
Selhy  V.  Green,  6  Mod.  233. 

3.  If  the  obligee,  or  the  husband  of  a/ei« 
eooert  obligee, disagrees  to  the  bond,  Jje^* 
gor  may  plead  non  eat  factum.  Wi«^s««  ■ 
case,  5  Co.  119  a.  .      l. 

4  Where  an  obligaUon  is  madesgsinjf  U» 
statute  of  usury,  or  against  the  statute  of  aiie- 
riffs,  non  est  factum  cannot  be  pleaded  ^ 
rally.  Winchcombe  ^.  Bp.of  Wtnckeiler.mi- 

16a    Id.  72.  ..^ 

5.  In  aU  cases  where  the  bond  ia  voidawe, 
and  so  remains  at  the  time  of  the  p'««<"2f'" 
in  the  case  of  infancy  and  duress,  ^^^ 
cannot  plead  non  est  fiictum.    WAefpw** 
case,  5  Co.  119  a.  .        ^ 

6.  Where  a  bond  or  other  writing  w  by  »» 
of  parliament  enacted  to  be  void,  the  obugw 
cannot  plead  non  est  factum,  but  'D"f^.r?r 
specially.    Id  ibid.    See  I  Chit  PI.  42*.  *f 

7.  Debt  upon  a  bond ;  the  defendant  pJ^»» 
quod  factum  prtBdict,  was  made  witboatov^ 
and  the  plaintiff  dated  it,  and  so  no^/'r^l 
tum ;  the  plea  is  bad,  for  it  confesaes  the  W»- 
Cospey  V.  7\»nier,  Cra  Elii.  800.  . 

8.  A  bond  made  to  two,  and  the  eam^ 
brings  an  action  in  his  own  *nanie,  ^^  . 
non  est  factum  is  no  plea.  Holdmch  [  *^  i 
V.  Chafe,  Aleyn,  42.  ^.jg 

a  To  debt  on  bond, a  plea  that  itwasi^ 
to  another  is  merely  the  general  i«»"*   ^ 
ford  V.  PerJdno,  1  Sid.  450. 
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3.  Nil  debet 

1.  In  debt  upon  2  E.  6.  for  not  letting  out 
tithes,  nil  debet  makes  a  good  issue.  Bawlrey 
▼.  lobed^  Hob.  218. 

2.  If  in  debt  on  bond  the  declaration  state 
the  condition  of  the  bond,  and  assign  breaches, 
the  defendant  cannot  plead  nil  del^t  1  Saund. 
58  &C.     2  Saund.  187  a. 

3.  Nil  debet  is  no  plea  against  a  record  or 
a  specialty.  2  Saund.  344.  JlfiZ^  y.  Bimd^ 
Fort.  363. 

4.  But  if  a  recognizance  be  not  pleaded  as 
enrolled,  nil  debet  is  a  good  plea.  2  Saund. 
Rep.  68.  n.  [a]. 

5.  Nil  debet  is  no  plea  to  an  action  for  the 
penalties  of  articles  for  the  transfer  of  stock. 
2  Ld.  Raym.  1500.    Stra.  778. 

6.  '*  Nil  debet**  cannot  be  pleaded  to  an  ac- 
tion of  debt  on  a  charter-partj.  Robin»on  t. 
BriZAy,  7  Mod.  237. 

4.  Payment;  and  under  this  plea,  when 
presumption  of  payment  of  a  bond 
takes  place. 

1.  After  breach  of  a  condition  of  a  bond,  a 
plea  of  payment  is  not  good.  Mai  le  t.  Flake, 
Holt,  122.     Cra  Jac.  377.  531. 

2.  Payment  without  acquittance  is  not  a 
ffood  plea  to  debt  on  a  bilL  Jonet  ▼.  Boding' 
lam^  1  Com.  10. 

3.  Such  a  plea  is  good  after  verdict,  though 
bad  on  demurrer.  Jonei  t.  Bodingham^  1 
Com.  10  n. 

4.  To  debt  on  an  indenture  for  payment  of 
a  sum  of  money,  payment  without  acquittance 
is  a  bad  plea;  ucut  on  a  lease  at  wilL  3  Dy. 
14  pL  70. 

5.  In  debt  upon  a  single  bill,  the  defendant 
pleads  payment  in  part  afler  imparlance  and 
darrein  continuance;  held  not  good  without 
acqmttance  shown.    Aleyn,  63.  65. 

6.  Payment  of  parcel  £enerally  without  ac- 
quittance, no  plea.  Co&rook  t.  ForBter^  Cro. 
Eliz.884. 

7.  If  debt  be  brought  for  a  sum  of  money, 
part  whereof  has  been  paid,  the  defendant 
cannot  plead  this  in  bar  to  the  action.  Bald- 
win T.  Church,  10  Mod.  324. 

8.  If  part  of  a  debt  upon  bond  be  received, 
and  an  acquittance  given  before  the  action,  it 
is  a  bar  only  of  so  much  as  was  received; 
bot  if  afler  the  action  brought,  it  seems  it 
may  be  pleaded  in  bar  to  the  whole.  2  Vent 
135. 

9.  If  the  payment  is  to  be  on  or  before  a 
certain  day,  the  defendant  may  plead  payment 
before  the  day.    2  Saund.  Rep.  48. 

10.  Condition  of  a  bond  to  pay,  Ate  acoord- 
bg  to  the  intent  of  a  covenant  in  an  indenture 
of  the  same  date  between  the  same  parties; 
the  defendant  may  plead  payment  according 
to  the  form  of  the  condition,  for  the  indenture 
is  but  a  further  description.  £l^>  <Sl  Evam  v. 
Powell,  Comb.  377.  379. 

11.  **  Solvit  ante  dienC  cannot  be  pleaded 
in  bar  to  debt  upon  bond,  because  no  material 
iiiae  can  be  joined  upon  it   WtddoL  v.  Jocar, 


10  Mod.  147. 267. 269. 304.  Coitfra,  W.  Kely. 
75. 

12.  Afler  oyer  of  the  bond,  the  defendant 
pleaded  payment  before  the  day  mentioned  in 
the  condition,  and  afler  verdict  for  the  plain- 
tiff  adjudged  good,  and  repleader  denied.  W. 
Kely.  135. 

13.  To  debt  upon  a  judgment,  payment 
may  be  pleaded  under  stat  4  Ann.  c.  16.  2 
Saund.  Rep.  48. 

14.  Acceptance  of  rent  may  be  pleaded  in 
bar  to  an  action  of  debt  for  rent,  but  not  to  an 
action  of  covenant  ilrtAur  v.  Vanderjiank, 
7  Mod.  198. 

15.  To  debt  upon  a  single  bill,  payment 
may  be  pleaded  to  it  under  stat  4  Ann.  c.  16. 
2  Saund.  Rep.  48. 

16.  To  an  action  on  a  bond  conditioned  for 
payment  to  third  persons,  one  judge  delivered' 
his  opinion  that  eolvit  poet  diem  was  a  good 
plea,  and  within  the  statute  4  &  5  Ann.; 
whereupon  the  plaintiff  had  a  rule  to  with- 
draw his  demurrer,  A^c.  CHddingi  v.  Gid- 
dingo,  Keny.  335. 

17.  Solvit  post  diem  was  a  bad  plea  before 
the  statute  ox  Anne.    2  Saund.  Rep.  48.    Id. 

n.m. 

18.  In  debt  on  bond  to  pay  so  much  money 
upon  making  such  assurances,  the  plea  of 
solvit  ad  diem  must  state  tho  day  when  the 
SBsurances  were  made;  for  other- 
wise, the  court  cannot  judere  whether*  [  *450  ] 
the  money  Y^as  immeoiately  paid 
pursuant  to  the  condition,  buck  v.  Vincent, 
2  Mod.  33. 

19.  If  the  condition  be  to  make  the  obliga- 
tion void  on  payment  of  a  sum  on  a  partictuar 
day,  the  plea  of  solvit  ad  diem  must  state  it  to 
have  been  so  made,  though  it  may  have  been 
paid  before  the  day.    2  Saund.  Rep.  47 1 

20.  In  debt  on  bond  conditioned  to  pay 
money  within  a  certain  time,  defendant  plead- 
ed that  he  was  at  the  place  the  last  instant  of 
the  time,  and  no  one  came  on  behalf  of  the 
plaintiff;  but  the  plea  was  held  bad,  for  not 
alleging  a  continuance  during  the  whole  time. 
Dall.  32. 

21.  Debt  upon  a  bond  in  London  against 
J.  S.  of  W.  in  com.  prmdicV;  payment  at  W. 
presdict  in  com.  Eborum,  is  idle  and  repug- 
nant   &im/v.ANK2s,  Cro.  Eliz.867. 

22.  If  a  bond  be  of  twenty  years  standing, 
and  no  demand  proved  thereon,  or  good  ex- 
ense  shown  for  so  long  a  forbearance,  and  no 
interest  paid,  it  i^all,  upon  a  solvU  ad  diem, 
be  presumed  to  have  been  paid.  Anon,  6  Mod. 
22.    ilfion.  11  Mod.  2.    2  Saund.  175  6. 

23.  So,  in  debt  on  a  bond  of  thirty-five 
years*  standing.  SerU  r.  Barrington,  8  Mod. 
278. 

24.  Where  the  obligee  purchased  an  estate 
of  the  obligor,  who  then  died,  and  his  admi- 
nistrator was  sued  upon  the  bond,  the  debt 
was  presumed  in  e^ity  to  be  deducted  out  of 
the  purchase-money.  Hoyle  v.  Ld,  Roberts^ 
Nels.  10. 
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25.  The  indoraement  of  interwt  beiiig  paid 
within  twenty  yean  shall  be  ffi^en  in  evi- 
dence,  thooffb  under  the  hand  of  the  obligee. 
Searle  v.  La.  Bartington,  Stra.  826. 

26.  An  indoraement  made  by  obligee  on  an 
old  bond,  after  the  presumption  has  taken 

Slace,  will  not  be  admitted  in  evidence.    Id. 
itra.  827. 

5.  Judgment  reoorered. 

1.  One  bond  cannot  determine  another,  and 
therefore  it  cannot  be  pleaded;  but  after  judg- 
ment  is  once  had  upon  a  bond,  debt  lies  not 
again  upon  the  bond,  because  it  is  reduced  in 
rem  juaieaiam,  PruUm  v.  Pruton^  Cro.  Eliz. 
817. 

2.  Judgment  recorered  is  a  ffood  plea  in 
■atis&ction  of  a  bond.  Rotoe  t.  Needham^  12 
Mod.  24a 

3.  Bond  for  performance  of  covenants;  plea 
in  bar,  that  for  the  breaches  he  had  recovered 
damages  in  covenant,  is  bad,  for  it  shows  the 
bond  was  forfeited.  Pierce  v.  Hutchinson,  13 
Mod.  321. 

6.  Defeasance. 

1.  A  defeasance  is  pleadable  in  bar.  Holt, 
646,547. 

2.  A  plea  of  defeasance  most  show  it  to  be 
by  matter  of  as  high  a  nature  as  the  bond.  2 
Mumd.  Rep.  47  «. 

7.  Release. 
1.  In  an  action  of  debt  on  bond,  a  covenant 
not  to  sue  upon  it  may  be  pleaded  as  a  release. 
SSaund.47t. 

^  2.  In  debt,  a  man  may  plead  a  release,  or 
give  it  in  evidence  upon  nu  debet,  Hatton  v. 
Morse,  Hdt,  395. 

3.  If  an  obligee  covenant  not  to  sue  a  single 
obligor,  he  may  plead  it  as  a  release.  2  Saund. 
Rep.  47  t 

4  But  otherwise,  if  the  obligee  covenants 
not  to  sue  for  a  certain  time;  Uiough  such  a 
covenant  may  be  pleaded,  if  in  the  $ame  deed, 
2  Saund.  Rep.  47  U 

5.  If  obligee  release  one  of  several  obligora 
(whether  the  bond  be  joint  or  several),  the 
rest  may  plead  that  foct  in  their  own  dis- 
charge.   2  Saund.  Rep.  47  t. 

6.  But  joint  obligora  cannot  plead  that  obli- 

rie  has  covenanted  not  to  sue  one  of  them. 
Saund.  Rep.  47 1. 

7.  In  debt  upon  bond,  defendant  cannot 

5 lead  release  to  him  by  the  will  of  the  testator. 
^idgeon  v.  Harrison,  1  Sid.  421. 
a  Tender. 

1.  If  a  bond  be  made  to  A,  to  tlie  use  of  B, 
conditioned  to  pay  B  money,  it  is  a  good  plea 
that  the  obligor  tendered  the  money  to  B,  be- 
cause he  was  in  a  manner  privy  to  the  obli- 
gation. EotkeUey  v.  Oodotphin,  T.  Raym. 
484. 

2.  In  debt  upon  bond,  defendant  ought  to 
plead  **  uneore  ortst,'*  although  plaintiff  was 
beyond  sea  at  the  time  for  payment  Hoboon 
V.  Rudge,  1  Sid.  30. 

3.  In  pleading  a  tender,  according  to  a  de- 
feasance in   another  de(»d,  defendant  need 


not  say  that  he  aJways  ham  been, 
*and  still  is,  readj  to  paj.    2  Sannd.  [  *451  ] 
Rep.  4a 

4.  But  he  must,  if  the  defeasance  be  intbe 
same  deed.    2  Saund.  Rep-  48. 

5.  Debt  for  doable  value  afler  notice  Id 
quit ;  1st  count,  for  double  value,  2Dd,  is 
sin|fle  rent ;  plea  of  tender  to  the  2nd  count; 
plaintiff  may  proceed  on  the  1st,  though  he 
take  the  money  out  of  court.  1  Saund.  Rep. 
33  c.  n.  [/]. 

9.  Accord  and  satisfiactiaiL 

1.  In  debt  upon  a  bond,  it  is  no  plea  that  tbe 
plaintiff  accepted  a  new  bond  in  satisfiction 
of  the  old.  Sir  R,  Lovelace  v.  Cocket,  Hob.68, 
69.    Peck  V.  HiU,  2  Mod.  137. 

2.  So,  to  debt  on  bond,  a  plea  that  pUintiff 
agreed  to  accept  a  bond  in  satiafactioD  of  tbe 
fint  bond,  held  to  be  bad,  for  it  is  no  moit 
than  a  covenant,  and  not  a  release.  Bober  r. 
Palmer,  12  Mod.  539. 

3.  Though  in  debt  on  bond  the  defcDdant 
cannot  plead  another  bond  given  in  satilft^ 
tion,  yet  if  the  plaintiff  take  issue  on  soeh 
plea,  and  it  is  found  against  him,  the  defend- 
ant shall  have  judgment.  Blythe  v.  Wt  ^ 
Mod.  221. 

4.  Accord  with  satisfaction  before  the  day 
may  be  pleaded,  because  this  being  jdeaded 
by  way  of  excuse,  that  supposes  non-perfonn- 
ance,  and  the  defendant  shall  be  obliged  to 
prove  his  plea.  Weddal  v.  Jbcer,  10  Mod 
304. 

5.  To  debt  on  bond  against  an  admm^re^ 
tor,  the  defendant  may  plead  that  he  gave  <ji> 
other  bond,  in  his  own  name,  in  discharge  of 
the  first  bond.  Peck  v.  KiO,  St  Mod.  137.  1 
Mod.  221. 225.  S.  P. 

a  A  bill  of  exchange  was  pleadedas  aco^ 
ted  in  discharge  of  a  debt  on  bond,  and  the 
plea  allowed.    Comb.  19.  144> 

7.  If  a  feoffment  be  pleaded  in  satisfaction 
of  a  bond,  the  acceptance  of  it  must  be  laid  m 
the  county  where  the  feofiment  wu  Bwe. 
WHliams  v.  Farrow,  6  Mod.  82.  .  .    ^ 

a  Acceptance  of  feoffinent,  with  seisin  <tf 
the  land  in  satisfaction,  before  the  day  on 
which  the  money  was  stated  to  be  due  by  tbe 
condition,  held  no  plea  to  debt  on  bond,  »- 
cause  not  alleged  that  it  was  given  in  satuftc 
tion.    /{^(/env.iSVmms,  Comb.  199* 

9.  I>ebt  upon  bond  for  20/.;  the  dcfendtft 
pleads,  that  J.  S.  surrendered  a  copyhoid  » 
the  plaintiff  in  satisfaction,  which  he  tccepi- 
cd ;  held  to  be  no  plea,  because  J.  a  wss  a  mew 

stranger.    Cra  Eliz.  541. 

10.  Performance.  . 

1.  If  the  condiUon  be  in  the  <»P«^!^^^ 
formance  must  be  pleaded  of  it    Walur 
Croot,  Cro.  Eliz.  870.  .   .  ^ 

2.  Debt  upon  bond,  conditioned  that  the  hui- 
nd  shaU  permit  the  wife  to  dispose  of  J^ 

personal  estate;  it  is  not  sufficient  fi*  *^  ^ 


band 
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fendant  to  plead  ^icod  tondxtio  mwpii«» 
fractajuii,  and  put  the  plaintiff  to  ■"^-7 
breach,  but  the  defendant  must  show  iortn  u»» 
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be  has  perionned  the  ^ooaditlon.    Brmon  v. 
J2aw2f,  2  Vent.  156. 

3.  In  debt  on  bond  for  performance  of  co- 
Tenanti,  the  deftndant  cannot  olead  **  per- 
formance" ^nerally.    2  Show.  86. 

4.  To  debt  against  a  surety  in  a  bond  given 
by  a  prieoner  in  LudgaUj  conditioned  to  save 
harmleai  and  diacharge  fees,  and  render  his 
body  at  any  time ;  plea  of  conditions  perform- 
ed generaUy  is  bad.    3  Dy.  118.  pi.  1. 

5.  If  the  condition  of  a  bond  be  to  acquit, 
discharge,  and  save  harmless,  non  damn^fieO' 
tiu  generally  is  not  a  good  plea,  without  show- 
ing how  acquitted  and  discharged.  Math$r 
and  9then  ▼.  Mids^  3  Mod.252. 

&  To  an  action  on  a  bond,  conditioned  for 
the  performance  of  seTcral  matters,  it  is  re- 
(jointe  to  set  forth  in  the  plea  with  particu- 
larity the  manner  in  which  the  terms  of  the 
eoodition  were  complied  with.  Beynard  t. 
Rcymrd,  1  Keny.  357.    1  Lev.  303.  A  f. 

7.  If  the  condition  of  a  bond  be  general,  it  is 
nfficient  to  plead  performance  generally ;  but 
if  it  be  special,  performance  must  be  pleaded  in 
the  words  of  the  condition.  RenneUf,RemuU^ 
Say.  317. 

B.  Where  the  condition  is  in  the  disjunctive, 
tbe  defendant  nuiy  plead  performance  of  either 
part;  and  if  one  part  be  falsified  in  pleading, 
the  plaintiff  must  have  judgment.  OriJUh*$ 
cue,  8  Mod.  349. 

9.  In  debt  on  bond  with  conditions  disjunc- 
tive, general  performance  is  no  plea.  1  Lutw. 


10.  If  the  condition  be  to  perform 
[  *452  ]  'covenants,  i^  pica  of  performance 
generally  is  sufficient    nimhUUm  v. 
HWnp,  1  Lev.  303. 

11.  llie  law  allows  of  general  pleading  in 
the  affirmative,  to  avoid  infiniteness  and  mul- 
tildicity.    JUiiKi  y.  BfthiO,  Cro.  Eliz.  749. 

^  in  pleading  conditions  performed,  the 
nile  if,  that  where  there  is  a  negative  and  af- 
^ative,  the  having  performed  the  negative 
nnut  not  only  be  sl^wn,  but  likewise  the  af 
^inoitive ;  therefore,  in  an  action  of  debt  upon 
^Kod,  conditioned,  that  a  receiver  should  duly 
tcooont,  and  should  in  all  respects  behave  him- 
ttlf  as  a  receiver  ought,  and  the  defendant 
Pi^^  that  he  never  received  but  one  penny, 
which  he  had  paid  to  the  obligee,  but  did  not 
*Uege  that  he  did  in  all  respects  behave  him- 
^K  kc^  such  plea  was  held  bad  upon  general 
Jwnnrrer.  FUUher  v.  Richardion,  Ca.  T. 
Hudw.332. 

13.  Performance  ought  to  be  pleaded  in  the 
^'^'^  of  the  condition ;  otherwise  of  matter 
f  excuse.  Fanghaw  v.  JMorrisoa,  2  Ld.  Ray m. 
IHO.    2  Salk.  520. 8.  a 

1^  Plea  in  the  words  of  the  condition  held 
jo  be  good,  and  the  interpretation  was  to  be 
nftto^  the  court     Watton  v.  Weddtiigton,  2 

15.  To  a  bond  oonditicmed  for  indemnity, 
*^  dsma(/Scahif  is  a  good  plea.    1  Saund. 


16.  Condition  of  a  bond  to  save  harmic 
from  all  bonds ;  the  defendant  may  plead 
oneravU  from  all  bonds,  but  he  ought  to  show 
how.    Braban  v.  Bacon,  Cro.  Eliz.  916. 

17.  In  debt  upon  a  bond,  conditioned,  that 
the  plaintiff  should  enjoy  certain  land  dis- 
charged or  otherwise  saved  harmless  from  all 
incumbrances,  and  that  the  obligor  and  his  son 
shall  do  all  such  acts  for  the  better  assuring  of 
the  lands  as  the  obligee  or  his  counsel  shall  de- 
vise, the  defendant  pleaded,  that  the  obligee 
had  enjoyed  the  land  discharged  and  kept  m- 
demnined  from  all  incumbrances,  and  that  the 
plaintiff  devised  a  release  to  be  sealed  by  the 
defendant  and  his  son,  which  the  defendant 
sealed;  but  because  his  son  could  not  read,  he 
prayed  the  obligee  to  deliver  it  to  him,  to  show 
to  a  man  learned  in  the  law,  to  inform  him  if 
it  were  according  to  the  condition,  and  that  if 
it  were  according  to  the  condition,  he  would 
have  delivered  it ;  that  the  obligee  would  not 
deliver  the  release  to  him,  Slc4  wherefore  the 
defendant  refused  to  deliver  it ;  on  demurrer^ 
it  was  held,  that  the  plea,  that  the  plaintiff  had 
enjoyed, the  land  discharged  and  kept  indem- 
nified was  bad,  for  bemg  in  the  affirms* 
tive,  it  ought  to  have  shown  how ;  but  other, 
wise,  if  he  had  pleaded  fumfuU  damn\fieatu9; 
and  also,  the  pleading  that  be  executed  a  re- 
lease  was  ill,  because  he  did  not  show  that  it 
concerned  the  same  land.  Manur'i  case,  2 
Co.  3  a. 

18.  The  performance  of  a  condition  to  con- 
vey to  the  defendant,  must  show  by  what  con- 
veyance, &.C.    Bret  V.  Andar,  1  Leon.  72. 

19.  Where  a  plea  is  general,  **  that  he  had 
kept  indemnified,*'  it  must  be  speciallyshown 
for  cause  that  it  does  not  say  how.  White  v. 
Cleaver,  1  Stra.  681. 

20.  Where  debt  is  brought  upon  a  bond  con- 
ditioned  for  the  performance  of  covenants  in 
such  an  indenture,  the  defendant's  plea  will 
be  naught,  if  it  do  not  set  forth  the  indenture. 
Stone  V.  Jhvener,  10  Mod.  329.  CooJir  v.  ite- 
mington,  6  Mod.  237. 

21 .  In  debt  on  bond,  conditioned  that  the  de- 
fendant should  save  A  harmless,  and  secure  the 
mortgaged  premises,  a  plea,  that  A  was  not 
damnified,  for  that  the  defendant  had  paid  the 
principal  and  interest,  is  bad,  for  the  non-dam- 
nification goes  only  to  the  person,  and  not  to 
the  premises.  Shaxton  v.  Shaxton,  2  Mod.  305. 

22.  In  debt  upon  bond,  the  defendant  can- 
not in  his  plea  take  hold  of  any  thing  men- 
tioned by  way  of  recital  in  the  condition,  but 
must  answer  the  condition  itself.  St,  Jdn  v. 
I>w^s,Hob.  130, 

23.  It  is  not  sufficient  for  the  obligor  to  say 
he  has  done  all  in  his  power  towards  perfbrm- 
in^^it    1  Saund.  Rep.  216. 

24.  Neither  is  it  sufficient  to  plead  matter 
which  would  be  a  performance  of  a  condition 
by  implication.  WiUiami  v.  Steadman,  Skin. 
345. 

25.  To  an  award  that  plaintiff  ttaret  aequU* 
taiui  de  qualibet  materia  in  inch  a  town«  de« 
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fendant  pleaded  that  plaintiff  if  e(il  gutelti  f ,  and 
held  good.    1  Ra  8. 

26.  If  a  man  be  bound  to  make  a  sure  and 
sufficient  estate  by  the  advice  of  J.  D., 
f  *453  ]  if  he  make  an  eetate  according  *to 
the  advice  of  J.  D.,  be  it  sufficient  or 
not,  lawful  or  not  lawful,  the  bond  is  saved. 
Lamb  v.  Broumwent,  5  Co.  23  b.Cro.  Eliz.716. 
1  Co.  Ent  129.  pL  13.  S.  C. 

S7.  If  a  bond  be  to  perform  an  award  of  two 
persons,  or  either  of  them,  it  is  not  sufficient 
to  plead  that  those  two  made  no  award,  with, 
out  saying  nee  eorum  dliquis.  BridgeM  v.  Be. 
dif^ld,  2  Mod.  27. 

&  B  was  bound  to  A  to  stand  to  and  ob- 
serve such  order  and  decree  as  the  king's  coun- 
sel of  the  court  of  requests  should  make;  A 
brought  an  action  against  B,  alleging,  that  the 
counsel  of  the  king  of  the  said  court  made 
such  order  and  decree,  and  that  the  defendant 
did  not  observe  it ;  the  defendant  pleaded,  that 
the  king  and  his  counsel  did  not  make  the  de- 
cree;  held  bad.  SimitAion  v.  Slimmon,  March, 
78. 

29.  In  debt^Qiabond,  conditioned  to  deliver 
fi>rty  pair  of  shoesWHhin  a  month  at  Holborn- 
bridge  to  H.  R.,  (a  common  carrier  to  G.,)  for 
the  use  of  the  obligee,  a  plea,  that  in  all  that 
space  of  a  month,  H.  R.  did  not  come  to  Lon- 
don, but  that  such  a  day,  at  Hoiborn.bridge, 
he  delivered  forty  pair  of  shoes  to  A.  G.,  &e 
carrier's  servant,  is  good.  StaplcB  v.  Alden,  2 
Mod.  309. 

11.  What  other  pleas  may  be  pleaded. 

1.  If  A  make  a  bond  in  the  name  of  B,  and 
be  sued  by  the  name  of  B,  he  may  plead  the 
misnomer.    JUnch  v.  Hookcj  6  Mod.  225. 

2.  To  debt  on  bond  conditioned  to  grant  an 
annuity  *^  within  six  months  after  the  death  of 
A,  and  if  he  refuse  on  request  to  pay  300/.,  and 
if  he  fail  in  payment  thereof,  the  bond  to  be 
forfeited,"  the  defendant  may  plead,  **  no  grant 
tendered  within  the  six  months ;"  for  the  plain, 
tiff,  by  not  making  the  request  in  time,  has 
discharged  one  part  of  the  condition,  and  the 
law  win  discharge  the  defendant  from  the 
other.    Basket  v.  Basket,  2  Mod.  200. 

3.  To  debt  upon  bond  conditioned  to  make 
a  suffix  ent  lease  at  the  costs  of  the  obligee, 
the  defendant  may  plead  that  the  obligee  did 
not  tender  the  costs.    Dall.  27. 

4.  If  a  master  give  a  bond  to  make  his  ap- 
prentice free  of  the  city  at  the  end  of  seven 
years,  if  requested,  the  defendant  may  plead 
to  an  action  of  debt  on  this  bond  "'  that  at  the 
end  of  seven  years,  or  afler,  he  was  not  re- 
quested,  6lc"  for  he  was  not  bound  to  do  it, 
except  upon  request  made  at  the  time  appointed 
for  performance.  FUzkugh  ▼.  Denmngter,  6 
Mod.  227.  259.  2  Ld.  Raym.  1095.  S.  C. 

5.  If  a  bond  be  void  by  act  of  parliament, 
though  it  appear  by  the  condition  to  be  a  eood 
bond,  yet  b^  averring  the  unlawful  consider- 
ation on  wluch  it  was  given,  in  pleading,  the 
bond  may  be  avoided,  but  nothing  contrary  to 
the  condition  of  a  bond  can  be  averred  to  make 


it  void  at  common  law.     Tkampscn  t.  flnrey, 

1  Show.  3. 

6.  Held  that  a  writ  of  error  pending,  mlfht 
be  pleaded  to  an  action  of  debt  on  a  judgmeaL 
Courtney's  case,  7  Mod.  140.  But  see  eaatn 
cases  cited.  Id.  (note.) 

7.  Condition  to  save  harmless,  non  dmamfi- 
eahis  generally  is  a  good  plea ;  bot  if  it  be  '^ 
save  harmless  acquitted  and  discharged,**  tbea 
it  is  not  good  without  showing  how  acquitted 
and  discharged.    JITo^r  v.JlfiUc,3  Mod.253. 

8.  Condition  that  defendant  shoold  not 
bring  any  suit  against  Alice  his  wife  lor  any 
matter  before  that  time,  but  should  accoantof 
her,  and  use  her  as  his  lawful  wife,  &c. ;  the 
defendant  pleads  that  he  had  not  brought  any 
suit;  the  plea  is  good  without  answering  to 
the  accounting,  wUch  comes  after  the  hat,  Ac 
Prat  V.  Phanner,  Mo.  477. 

9.  Defendant  also  pleaded,  that  be  oonld  not 
account  and  use  her  as  his  lawful  wife,  because 
she  was  before  married  to  another  who  was  in 
full  life,  and  held  good ;  and  the  calling  her 
his  wife  in  the  condition,  is  no  estoppel  to  the 
special  matter.    S.  C.  Mo.  477. 

10.  If  a  stranger  be  bound  that  the  lessee 
pay  his  rent,  he  may  plead  entry  and  expul- 
sion.   2  Leon.  115. 

11.  Condition  to  exhibit  an  inventory  into 
the  spiritual  court  before  such  a  day,  the  de- 
fendant in  excuse  must  not  only  plead  that  no 
court  was  held,  but  also  that  he  was  there 
ready.  Archhp,  of  Canterbury  v.  WiUU,  I 
Salk.172. 

12.  Debt  against  an  executor ;  he 
pleads*  in  bar,  a  statute  extended  [  ^454  ] 
against  the  testator ;  and  held  good. 
aarker  v.  Dye,  (administratrix,)  3  Lev.  360. 

13.  Foreign  attachment  of  the  sums  due 
upon  a  bond  before  the  day,  is  a  good  plea  in 
debt  on  the  bond.  Bobbins  v.  Standatit  1  Sid. 
327. 

14.  General  words  do  not  imply  any  certain- 
ty, nor  conclude  an^  person;  as  where  tlie 
condition  of  a  bond  is  to  devise  or  grant  all 
his  lands  in  the  tenure  of  A,  the  obhgor  may 
say  that  be  has  nothing  there :  sectis,  where 
the  condition  is  particular.  Doddington^t  case, 

2  Co.  32  b. 

15.  To  debt  on  bond  conditioned  to  paf 
when  the  obligee  had  a  son  that  should  or 
could  speak  the  Lord's  praver ;  a  plea  that  be 
had  a  son  qui  potuit  loqui  the  Lord's  prayer,  is 
good.    Lane  v.  Colmarif  Cra  EH.  727. 

12.  What  cannot  be  pleaded. 

1.  *•  Onerari  non  debet**  is  proper  only  where 
there  never  was  a  charge.  Brown  v.  ComiAt 
2  Salk.  516.    1  Ld.  Raym.  217.  &  C. 

2.  In  debt  on  bond  conditioned  to  perferm 
all  covenants  in  an  indenture,  a  plea,  that  there 
are  no  covenants  therein,  is  bad ;  fbr  then  the 
obligation  is  single.  Hudland  v.  Fopy,  1  Le^* 
3.  lb.  45. 

3.  To  debt  upon  bdhd  conditioned  to  pay  aH 
sums  which  he  is  bound  to  pay  by  his  seven] 
writmgs.  obligatory,   the  defendant  cannot 
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plead  that  there  were  no  boDda  to  pay,  for  he 
is  ^stopped  hj  the  above  condition ;  ao  if  he  be 
bqond  to  dehver  all  chartera  which  J.  S.  bailed 
to  Him,  be  is  estopped  from  pleading  that  J.  S. 
did^  not  bail  any.  Sir  &  Evans  t.  Poweti^ 
Comb.  377.  Dal.  28. 

4.  So  if  a  bond  be  conditioned  to  appear  and 
answer  aD  actions  depending  against  him,  he 
is  eMopped  to  say  there  were  no  actions  de- 
pendizig.  WiUoughby  ▼.  Brook^  Cro.  Eliz.  756, 
757v 

5.  In  debt  upon  bond  to  procure  a  stranger 
to  release  his  right  and  title  to  lands,  the  de- 
fendant  cannot  plead  the  stranger  has  not  any 
right,  Slc  1  Saund.  216. 

6.  Where  the  condition  of  a  bond  is  to  save 
harmless,  it  is  a  bad  plea  to  say  that  no  rent 
was  due,  &c.;  but  it  should  be  nonfuit  damni- 
JieatuM.     Wflrter  ▼.  Potter,  Sav.  90. 

7.  An  escape  with  consent  of  sheriffs  with, 
out  consent  of  plaintiff,  is  no  bar  to  the  plain- 
tiff  to  bring  debt  on  the  judgment  BuxUme 
t,  Home^  1  Show.  249. 

8.  fn  debt  apon  a  judgment  in  B.  R.  writ  of 
error  pending  in  the  Exchequer  Chamber  is 
no  plea  in  bar.  Quoduiin  v.  Goodwin,  10  Mod. 
17.    Awnu  12  Mod.  48.  S.  P. 

9.  To  an  action  of  debt  on  ajujgjiynt,  the 
defendant  cannot  p]<sMHMi^MR^mitted 
in  execution  on  this  judgment  at  the  suit  of 
the  plaintiff  to  the  marshal  of  the  Kine^s  Bench, 
and  that  not  being  able  to  find  the  plaintiff,  he 
had  paid  the  money  to  the  marshal  in  satisfac 
tion  of  the  judgment  Taylor  ▼.  Baker,  2  Mod. 

10.  In  debt  upon  bond  against  an  adminis- 
tratoir,  he  cannot  plead  a  recognizance  of  the 
intestate  to  pay  a  certain  sum  at  a  future  day, 
nnlesa  it  be  broken.     I  Ro.  405. 

11.  In  debt  upon  bond,  the  defendant  pleads 
that  he  delivered  it  as  an  escrow ;  held  nought 
1  Vent  9. 

12.  One  bond  cannot  be  pleaded  as  having 
been  given  in  discharge  of  another  bond  by 
the  same  obligor.  Peck  t.  HiU,  2  Mod.  137. 
IMy  V.  Gildart,  3  Lev.  55.  1  Mod.  221.  S.  P. 

13.  But  if  the  plaintiff  take  issue  on  such  a 
plea,  and  it  is  found  against  him,  the  defend- 
ant shall  have  judgment  Blythe  v.  HUl,  1 
Mod.  221. 

14.  To  an  action  of  debt  on  bond,  a  plea, 
that  it  was  given  as  an  indemnity  to  the  plain. 
tiff*s  testator  against  another  bond,  is  bad. 
Mease  t.  Mease,  2  Mod.  137. 

15.  To  debt  against  an  administrator  on  a 
bond  by  the  intestate,  the  administrator  may 
plead  that  he  gave  a  bond  in  his  own  name  in 
discharge  thereof;  for  on  the  first,  he  could 
only  be  chared  de  bonis  testatoris,  but  on  the 
Utter,  he  is  hable  in  his  own  rightiSlemi.  Peek 
T.Hin,2  Mod.  137.    Coni,  3  Lev.  55. 

16.  In  debt  for  rent  of  four  rooms,  the  de- 
fendant pleads  a  lease  of  five  rooms,  and  evic. 
tion  of  the  fif\h ;  it  is  not  good  without  a  tra- 
verse.   Salmon  v.  Smith,  T.  Raym.  175. 

]  7.  Though  it  is  frequent  to  lay  a  declaration 


for  a  debt  several  ways,  yet*  it  is 

not  a  good  plea  to  say  that  the  se-    [  *455  ] 

vera]  sums  are  but  only  for  the 

sum  first  mentioned,  without  pleading  over. 

Sheldon  o.  Clipsham,  T.  Raym.  449. 

18.  The  Stat  of  H.  6.  is  not  a  good  plea  to 
an  action  by  assignee  of  a  baiUbond.  Peedie 
V.  Christmas,  Fort  365. 

19.  In  an  action  upon  a  baiUbond,  the  ar- 
rest  is  not  traversable.    Stra.  444. 

20.  Condition  to  pay  on  or  before  such  a 
day ;  issue  on  payment  on  the  day  is  immate- 
rial  7ryon  v.  Carter,  2  Stra.  994. 1  Saund.  102. 

21.  In  debt  upon  a  bond  of  14/.,  the  defend, 
ant  demands  oyer  of  the  condition,  which  was, 
that  the  defendant  pay  2f .  a  week  till  14/.  be 
paid,  and  upon  default  of  payment,  the  obliga- 
tion should  be  void ;  the  defendant  pleaded, 
that  the  17th  of  October,  in  such  a  year,  he 
made  a  default ;  judgments*  ac(to ;  the  plain, 
tiff  demurred,  and  jiulgment  was  given  for  t^ 
plaintiff,  because  the  condition  ^in?  sense, 
less,  the  obligation  is  single,  and  in  force. 
Vernon  v.  AUop,  T.  Raym.  68. 

22.  Condition  to  pay  120L  out  of  a  persona] 
estate  on  a  day  certain ;  it  is  no  good  plea  to 
say  that  before  the  said  day  he  had  received 
but  50/.  out  of  the  said  personal  estate,  for  the 
sense  is  to  pay  1 20/.,  or  so  much  of  it  as  shall 
be  received  before  such  a  day.  T.  Jones. 
218. 

23.  Condition  to  appear  at  a  copyhold  court, 
and  to  prove  his  title ;  plea,  that  he  Was  ready, 
but  was  hindered  by  the  steward,  is  bad. 
Butcher  v.  Vane,  1  Lev.  191. 

24.  Debt  on  bond  is  not  within  the  statute 
of  limitations.    2  Saund.  Rep.  175  b. 

25.  Debt  upon  a  counter-bond  as  surety ;  the 
defendant  pleads,  that  the  principal  bond  was 
made  upon  an  usurious  contract ;  the  plea  is 
bad,  for  the  surety  could  not  take  notice 
thereof.  Robinson  v.  May,  Cro.  Elliz.  588. 
643. 

26.  In  debt  for  rent  on  a  lease  for  years,  in 
which  it  is  provided,  **  that  if  the  rent  be  be- 
hind and  unpaid  by  the  space  of  a  month  next 
afler  any  or  either  of  the  days  of  payment^ 
then  the  lease  to  be  void,"  a  plea,  that  the  rent 
was  behind  a  month  after  the  day  on  which  it 
was  reserved  to  be  paid,  and  so  the  lease  void, 
is  bad,  unless  it  allesre  that  the  rent  was  de- 
manded ;  for  although  the  rent  be  due  without 
demand,  yet  the  interest  shall  not  be  determin. 
ed  without  it,  which  must  be  expressly  laid  in 
the  pleading.     Stetoard  v.  Allen,  2  Mod.  264. 

27.  Count  on  a  bond  dated  the  12th  of  Jan- 
uary ;  plea  that  it  was  made  on  the  Ist  is  bad, 
for  It  does  not  answer  the  one  declared  on.  3 
Dy.  167.  pi.  14.  ' 

28.  In  debt  on  a  bond  for  40/.,  conditioned, 
**  that  if  the  defendant  should  work  out  the  said 
40/.,  at  the  usual  prices,  in  packing,  when  the 
plaintiff  should  have  occasion  for  himself  or  his 
friends  to  employ  him  therein,  or  otherwise  to 
pay  the  40/.,  then  the  bond  to  be  void ;"  the 
defondant  cannot  plead  that  he  was  always 
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nudj  to  have  wrought  oat  the  401,  for  the  con- 
dition being  In  the  disjanctire,  the  plaintiff 
haa  hia  electioD  to  take  it  either  in  work  or  in 
money.     Wright  v,  BtM,  2  Mod.  304. 

39.  To  debt  on  a  leaae  for  yean,  mm  habuit 
nee  oeeupavU  is  a  good  plea ;  aectM,  on  a  leaae 
at  wiU.    3  Dy.  14.  pL  70. 

30.  In  debt  for  rent,  entry  and  aeiain  by  a 
third  peraon  ia  no  plea.    Fort  360. 

31.  (^e  obligor  cannot  plead  the  seizure  of 
hia  co-obligor'a  gooda.    2  Saund.  Rep.  47.  n. 

w. 

^)  Cf  the  replieation, 
1.  How  it  ahould  be. 

1.  Payment  of  principal  and  interest  ia 
iaanable»  though  it  be  alleged  as  of  a  day  which 
ia  before  the  day  in  the  condition.  Mmtin  y, 
Pritehard,  1  Stra.  622. 

2.  In  debt  upon  bond,  where  the  defendant 
plaada  payment  and  aooeptaaoe  in  aatiafaction, 
the  plaintiff  may  take  iaaue  upon  the  accep- 
tance, which  wUl  be  an  argamentative  denial  of 
the  payment    Havoehaw  t.  120t02tiiga,  1  Stra. 

S3. 

3.  In  debt  upon  a  bond  the  defendant  pleada 
that  there  waa  a  corrupt  agreement,  ^lc^  and 
avers  that  the  bond  was  entered  into  by  covin, 
to  evade  the  statute  of  usury ;  held,  that  the 
averment  is  traversable.  Joy  v.  JKent,  Hard. 
41& 

4.  In  debt  on  bond  for  1072.  the  defendant 
on  oyer  pleaded,  that  he  waa  indebted   to 

Uie  plaintiff  in  92/.  5a.  9d,  and 
[  *466  ]  *that  the  bond  waa  given  by  way  of 

corrupt  agreement  to  forbear  that 
sum  for  a  year ;  the  plaintiff  may  reply,  that 
it  waa  for  a  true  and  juat  debt,  and  traverse  the 
corrupt  agreement,  without  ahowing  how 
much  the  just  debt  was.  ViUare  v.  Cary^  6 
Mod.  303. 

5.  In  debt  for  rent,  if  the  defendant  plead 
nU  habuit  in  tenementie,  and  the  plaintiff  reply 
that  he  demised  to  him  adtune  plenam  hahins 
poteetatem,  it  is  good  without  showing  what 
estate.    Parker  v.  Jbrrie,  4  Mod.  78. 

6.  Debt  for  rent  upon  a  demise  for  years ; 
the  defendant  pleads  nil  habuit  in  tenementie ; 
the  plaintiff  replies,  that  he  had  a  good  and  a 
aufficient  estate  to  make  the  demise  to  the  de- 
fendant modo  et  forma  ;  set/.,  that  he  was  sei- 
aed  in  his  demesne  as  of  fee ;  upon  which  issue 
being  joined,  it  waa  objected  upon  evidence, 
that  he  ought  to  have  shown  an  estate  in  fee ; 
but  held  tiiat  the  issue  waa  joined  upon  the 
good  and  sufficient  estate,  and  any  estate  out 
of  which  the  estate  demised  may  be  derived  is 
sufficient  for  this  purpose,  and  all  added  afler 
the  eeiL  is  but  form.  WiUon  v.  Field,  Skin. 
624. 

7.  In  debt  on  a  bond  against  an  heir,  if  the 
defendant  plead  "  rieneper  descent,**  a  replica, 
tion  that  he  had  lands  and  tenements  by  de- 
scent before  the  ozhibitinig  the  bill,  fix>m  which 
the  debt  aforesaid  might  have  been  aatiafied, 
concluding  with  a  venficatian,  is  good  within 


tiieBtatate3&4W.&M.cl4.   Sedakmrnr. 
HeHer,  5  Mod.  123. 

8.  In  debt  on  bond  conditioned  that  the  de- 
fondant  ahotild  pay  so  much  to  A  on  hia  ooaw 
ingofaffe,  if  the  defendant  plead  that  A  is  not 
of  age,  the  plaintiff  may  reply  that  be  is  of 
age,  without  averring  tliat  the  mooey  was  nsC 
paid.    Price  ▼.  CoRtf^s6«,  11  Mod.  395. 

9.  Lease  of  land  by  H.  8.,  ezoepting  the 
trees,  Edw.  6.  grants  the  reversion  tnd  the 
trees  to  the  duke  of  N,  who  leases  the  land  and 
trees  to  C  without  impeachment  of  waste :  the 
duke  is  attainted  of  treason,  and  queen  H 
grants  the  inheritance  to  defendant,  who  infe> 
offs  the  plaintiff,  and  binds  himself  to  idesini- 
fy  him  againat  any  claim  of  C  by  virtne  oflns 
leaae ;  C  fells  trees ;  in  an  action  on  the  bond, 
and  non  damni/ieatue  pleaded,  the  replicaliaB 
muat  show  that  C  claumed  by  virtne  of  his 
lease,  and  must  conclude  with  ate  dammfieO' 
t«i,  3  Dy.  184.  pi.  61. 

10.  When  a  plaintiff  raplies  that  the  de- 
fendant is  estopped  to  {dead  hia  plea,  he  may 
demandjudgment  generally.    Willea,  13. 

11.  The  tmie  laid  in  the  declaration  cannot 
be  varied  in  the  replicatioa  without  a  depar- 
ture.   2  Saund.  Rep.  5  6. 

12.  Mutuatu$  for  4002.;  the  defendant 
pleaded  an  attainder  of  treason  in  abatement; 
the  plaintiff  replied,  that  ailer  the  attunder 
and  before  the  action  he  was  pardoned,  &c.  and 
concludea,  unde  petit  judicium  et  damnaeMa; 
for  this  cauae  the  rephcation  was  held  ilL  Bim 
V.  Hareourt,  3  Mod.  281. 

13.  After  a  recovery  in  the  court  at  Ipswidi 
the  bailiff  committed  defendant  in  ezecutJoa, 
but  that  waa  not  entered  on  the  record ;  he 
escaped ;  and  in  debt  against  him,  and  count 
on  the  record  of  the  recovery,  he  pleads  the 
commitment  in  execution  without  hproutfotd 
per  recordum ;  the  plaintiff  cannot  reply  md 
tiel  record;  but  if  such  commitment  was  ille- 
gal, he  muat  demur.    3  Dy.  368.  pL  45. 

14.  In  debt  upon  bond  conditioned  to  ac- 
count and  pay,  defendant  pleads  that  nothio; 
came  to  his  hands ;  a  replication,  that  a  cer- 
tain thing  came  to  his  handa  ia  not  good, 
without  saying  that  he  had  not  account^  ftr 
it,  dec  Heyman  v.  Oerratd,  1  Sid.  340. 1 
Saund.  99.    1  Lev.  226.    2  Keb.  25a  &  C. 

15.  The  conclusion  to  such  a  replicatioa 
would,  it  seems,  be  good  either  to  the  coantft 
or  with  a  verification.  S.  C.  1  Sid.  341.  1 
Saund.  103  a.  n.  (3).  Id.  103  c. 

16.  In  debt  on  bond  the  defendant  pleaded 
a  release,  which  (on  oyer)  appeared  to  be^thtt 
the  plaintiff  acknowledges  Iiimself  satisfied 
and  discharged  of  all  bonds,  debts,  or  demaodi 
whatsoever,  and  that  the  plaintiff  is  to  deliver 
all  bonds  aa  yet  undelivered,  except  one  yet 
unforfeited,  and  in  which  defendant  and  iiif 
brother  are  bound  to  the  plaintiff;  replicatioa, 
that  the  bond  declared  on  and  the  bond  except* 
ed  are  one  and  the  aame ;  on  demurrer,  it  wis 
resolved,  the  words  **  acknowlodgea  himself  to 
be  satufied  and  discharged,  dbc.**  make  a  rr 
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;  Sdlj,  the  ezoeption  in  the  re- 
[  *457  1  lease  extends  to  all  the  premifles,*  and 
not  only  to  the  clause  of  delivery ; 
3dly,  the  plaintiff's  replication,  by  showing 
that  the  bond  excepted  is  the  bond  declared 
on,  and  that  such  bond  is  joint,  abated  his  writ 
lfidbiM('«  caae,  9  Co.  62  b. 

17.  In  debt  on  bond,  if  the  defendant  plead 
that  it  wae  flelivered  as  an  escrow  apon  a  con- 
dhion  not  performed,  and  so  not  his  deed,  a 
conclusion  to  the  country  is  cured  by  reply- 
ing a  different  condition  stated  in  tne  plea. 
Bushel  Y.  Pasmorey  6  Mod.  217. 

18.  If  in  debt  upon  bond  for  performance 
of  an  award,  the  defendant  shows  that  part  of 
the  award  only  which  was  to  be  performed  by 
himself^  and  pleads  that  he  has  performed  it, 
and  does  not  show  that  part  which  was  to  be 
performed  by  the  plaintiff,  and  the  plaintiff 
takes  issue  without  showing  the  other  part,  he 
cannot  have  judgment  Ve<de  v.  Warner^  1 
Sannd.  327. 

2.  Relatire  to  the  suggestion  of  breaches 

therein. 
.  1.  In  debt  upon  bond  to  perform  covenants 
in  an  indenture,  breaches  must  be  assigned 
by  the  plaintiff  in  the  replication.    1  Saund. 
Itep.  103  c.  n.  (4.) 

S.  Asaigrnment  of  breaches  under  stat.  8  Sl 
9  W.  3.  is  compulsory  on  plaintiff.  1  Saund. 
Rep.  58. 

3.  A  common  money  bond  is  not  within 
Stat  8  &  9  W.  3.  of  breaches.  1  3^und.  1. 58. 
n.  [a.] 

4  In  debt  on  bond  to  perform  (Covenants, 
the  replication  must  show  a  certain  breach, 
bat  in  action  of  covenant  it  is  enough  to  as. 
sign  a  general  breach.  Farroio  v.  CkevaHer, 
1  Salk.  140. 

5.  In  debt  upon  a  bond,  in  a  replication 
that  traverses  the  plea,  a  breach  need  not  be 
assigned,  except  m  the  case  of  an  award. 
Green  v.  WaUer,  2  Ld.  Raym.  892. 

6.  AH  bonds  are  within  the  statute,  except 
bail  bonds,  replevin  bcmds,  petitioning  credit- 
or*s  bonds,  common  money  bonds,  and  poet 
obit  bonds.  1  Saund.  58.  n.  [a.]  2  Saund. 
Rep.  187. 187  a. 

7.  Warrants  of  attorney  are  not  within  it 

1  Saund.  Rep.  58  a.  n.  [a.] 

8.  If  defendant  plead  any  matter  on  which 
plaintiff  might  at  common  law  have  taken 
issue,  without  assigning  a  breach,  he  may  still 
take  such  issue,  ai^  oqght  to  suggest  breaches 
under  the  statute  separately,  but  he  cannot 
bcorporate  such  issue  and  suggestion.  2 
Saund.  Rep.  187  e.  n.  [c] 

9.  If  defendant  plead  a  plea  which  at  com- 
tnon  law  required  the  assignment  of  a  breach 
m  the  replication,  the  pUintiff  must  still  as- 
sign,  but  may  assign  as  many  as  he  pleases. 

2  Saund.  Rep.  187  e. 

10.  Condition  to  perform  covenants,  one  of 
which  was,  that  the  defendant  was  seised  of 
an  indefeasible  estate  in  fee-simple ;  the  de- 
fendant  pleads   covenants   performed;   the 
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plaintiff  replies,  that  he  was  not  seised  of  an 
indefeasible  estate  in  fee-simple ;  the  defend- 
ant demurs  generally,  for  that  the  plaintiff 
ought  to  have  shown  (he  having  all  his  writ- 
ings) of  what  estate  the  defendant  was  seised ; 
but  held  that  the  breach  was  well  assigned. 
GlinesterY*  AudUy^  T.  Raym.  15. 

11.  If  but  one  breach  be  assigned,  it  need 
not  be  said  according  to  the  form,  of  the  sta- 
tute.   2  Saund.  Rep.,  and  see  voL  1.  58  6.  n. 

12.  In  debt  on  bond,  if  collateral  matter  be 
pleaded,  the  plaintiff  may  demur  without  as- 
signing any  breach.  Sayer  v.  OUanj  1  Lev. 
55. 

13.  In  debt  upon  bond  to  perform  a  condi- 
tion (not  being  to  perform  an  award,)  iffsue 
may  be  tendered  on  the  defendant's  plea  with- 
out assigning  a  breach.  Loekey  v.  Darby^  X 
Ld.  Rjurm.  108. 

14.  In  debt  and  bond  (except  to  perform  an 
award)  where  a  defendant  pleads  matter  of 
excuse  that  admits  a  non-performancc,  the 
plaintiff  need  not  assign  a  breach  in  his  re- 
plication. Meredith  v.  Alleyn^  1  Salk.  138. 
SheUy  v.  Wriffkt,  WiOes,  12. 

15.  Otherwise  where  the  defendant  pleads 
performance.  Willes,12. 

16.  The  statute  is  confined  to  actions  of 
debt  1  Saund.  Rep.  58  6.  n.  [c] 

17.  Nor  does  it  apply  in  debt  where  the 
damages  are  liquidated.  1  Saund.  Rep.  58  6. 
n.  [o.] 

18.  If  declaration  be  on  the  bond  merely, 
and  defendant  plead  non  estfaetum^  the  plain- 
tiff may  still  suggest  breaches  pursuant  to  the 
Stat  2  Saund.  Kep.  187  a,  h.  But  see  1  Saund. 
Rep.  58  6.  c. 

*3.  Respecting  subsequent  breaches,  f  *458  ] 

1.  In  debt  on  bond,  if  declara- 
tion state  certain  covenants,  and  assign  the 
breaches  thereon,  the  act. /a.  may  state  other 
covenants  and  assign  further  breaches.    2 
Saund  Rep!  187  c. 

2.  It  may  be  done  between  a  verdict  on  non 
eat  factum  and  judgment  2  Saund.  Rep.  1876. 

(j)  Of  the  rejoinder. 

1.  To  debt  on  lx>nd  given  by  defendant  on 
his  marriage,  with  condition  that  he  would 
permit  his  intended  wife  to  dispose  of  SOL  out 
of  his  personal  estate,  defendant  pleaded  that 
he  had  not  prevented  his  wife  disposing  of 
that  sum  ;  plaintiff  in  his  replication  set  forth 
a  particular  disposition  of  the  money  by  the 
wife,  and  a  request  on  defendant  to  pay,  and 
a  refusal  by  him ;  defendant  rejoined,  that  he 
had  not  any  personal  estate  out  of  which  he 
could  pay  the  502.;  rejoinder  held  bad,  1st, 
because  it  was  a  departure  from  the  plea; 
2dly,  because  it  would  have  been  no  defence 
if  pleaded  at  first  Coooens  v.  Cosfcnf ,  Willea, 
25. 

2.  In  debt  upon  bond  in  an  inferior  court, 
defendant  pleads  former  recovery  in  K.  B^ 
plaintiff  replies  mU  tiel  record,  defendant  re- 
joins that  there  is,  bat  because  he  cannot  have 


466 


DEBT, 


noord  Iwre,  dtmands  jadgment;  the  rejom- 
derisbad.    Knigld  ^.FiU,  I  Sid,  ^SiB. 

3.  If^  in  a  pondition  to  perform  covenanta, 
the  defendant  pleads  performance,  and  afler> 
warda  rejoin  that  the  plamtiff  ousted  him,  it 
if  a  departure.  Oranger  ¥.  Hembarougk^  T. 
Raym.  22. 

4.  Where  bond  is  given  for  doing  a  thing 
which  lies  in  demand,  the  bond  is  not  forfeit- 
ed till  demand,  of  which  the  defendant  roust 
take  advantage  by  pleading  iemper  paraiu§ ;  if 
he  should  plead  performance  generally,  and 
plaintiff  assign  a  breach,  defendant  cannot  re- 
join want  of  demand,  for  that  would  be  de- 
parture.   LevinM  v.  BandaU,  12  Mod.  413, 414. 

(k)  Evidence, 

1.  In  debt  for  rent,  upon  ntZ  debet  pleaded, 
the  statute  of  limitations  may  be  given  in 
evidence,    iinon.  Holt,  283. 

2.  On  debt  for  rent,  and  levied  by  distress, 
4dc  pleaded,  a  release  or  payment  is  good  evi- 
dence.   CraUaway  v.  iSSusaeA,  Holt,  299. 

(1)  NoneuU,^ 
If  in  debt  against  three  co-heirs,  two  con- 
fess assets,  and  upon  trial  of  the  issue  against 
the  third,  plaintiff  is  non-suited,  he  is  non- 
■uited  as  to  all.    Blake'e  case,  1  Sid.  37a 

(m)  Verdict, 

1.  Upon  ml  debet  pleaded,  the  jury  may 
■ever  in  tlieir  verdict,  and  find  part  for  the 
plaintiff,  and  part  for  the  defendant  HadUy 
v.%Zes,10Mod.  7. 

2.  In  debt  for  rent  on  a  lease  of  copyhold 
and  f^hold  lands,  if  the  defendant  plead 
**  eviction  from  all  the  lands"  in  bar,  and  the 
plaintiff  reply  that  another  person  was  seised 
of  the  freehold,  and  traverse  the  seisin  alleged 
in  the  plea,  a  general  verdict  for  the  plaintiff 
18  good.    Ravdal  v.  Breeee,  2  Show.  399. 

3.  In  debt  by  the  plaintiff  as  administrator 
upon  a  bond  made  to  the  intestate  bearing 
date  4th  of  April,  24  Eliz.,  the  defendant  plead- 
ed, that  the  mtestate  died  before  the  date  of 
the  bond,  and  so  concluded  that  the  writing 
was  not  his  deed ;  the  jury  found  that  the  de- 
fondant  delivered  it  as  his  deed  the  30th  of 
July,  23  Eliz.,  in  the  lifetime  of  the  intestate, 
bearing  date  4th  of  April,  24  Eliz.,  before 
which  day  the  intestate  died :  held,  that  this 
was  the  defendant's  deed ;  for  though  a  party 
to  a  deed  cannot  aver  that  it  was  delivered  be- 
fore the  day  on  which  it  bears  date,  yet  the 
jury  are  not  estopped  to  say  the  truth.  Ood- 
dard'e  case,  2  Go.  42. 

4  Part  of  the  sum  demanded  may  be  re- 
mitted.   1  Saund.  Rep.  285 a.  n.  (6.) 

5.  Debt  for  rent,  and  verdict  for  the  plain- 
tiff; but  it  appeared  by  the  demise  stated  in 
the  declarations  he  had  demanded  8/.  more 
than  was  in  arrear^et  if  he  release  the  over- 

SIus,  it  is  good.     Thtoait  v.  Aef^field^  Comb. 
65. 

6.  To  debt  on  bond  payable  5th  December, 
the  defendant  pleaded  payment  on  that  day; 
replication,  non-payment  on  that  day;  and 
the  verdict  finds  non-payment  on  the  25th  De- 


cember ^a  re|^eader  will  be  swvded.   7>3|M 
V.  Carter^  7  Mod.  231. 

7.  If  the  breach  of  the  condition  of 
«a  bond  be  iU  assigned,  the  verdict  [  •4&9] 
will  not  aid  this  fault.     Woiton  v. 
HeU^  2  Saund.  179. 

(n)  Ihnnagre9» 

1.  In  debt  on  a  single  bond,  the  joiy  maj 
give  the  amount  of  the  interest  doe  in  daiosfci^ 
OBboumy,  iheier^  €  Mod.  167. 

2.  The  penalty  and  costs  are  thenansoMi 
recoverable.    1  Saund.  Rep.  58  a. 

3.  Otherwise  in  an  action  oa  a  judgneDt 
recovered  on  a  bond.     Ibid. 

4.  Or  where  the  penalty  is  oontaiped  in 
any  other  instrument  than  a  bond.  Ibid.  5S 
0.  n.  [c]. 

5.  If  the  condition  of  a  bond  be,  that  in  if 
prentice  shall  not  absent  himself  fiom  h» 
master's  service,  the  whole  penalty  onybe 
recovered  in  case  the  apprentice  do  tbeeol 
himself.    lUwkine  v.  Easterbrooke^  Sty.  116- 

6.  In  debt  for  the  treble  value  of  tithes  on 
the  Stat  2  Ed.  6,  the  jury  is  not  boimd  b^tbe 
value  laid  in  the  declaration.  Arabin  r«  Atrr- 
coe.  Comb.  283. 

7.  In  debt  on  a  bill  for  goods  nU,  w 
plaintiff  may  enter  a  remUtit  for  what  he  hu 
demanded  more  than  is  due.  2  LdBaym* 
816. 

(o)  Judgment, 

1.  In  debt  against  an  heir  who  confe«M 
that  he  has  a  reversion,  plaintiff  may  pn/ 
judgment  immediately.     Anon.  1  Ro-  57. 

2.  Against  heir  or  executor  where  no  iw^jj 
or  nothing  by  descent  is  pleaded,  plaintiff 
may  admit  it  and  take  judgment  for  as«<^ 
dtc,  quando  oeddereKL  JNoeU  v.  JVeJsflHi  1 
Sid.  448.  ^ 

3.  Debt  upon  bond,  demanding  47^  8i.^ 
Flemish  money,  amounting  in  value  to  «». 
2*.  6dj;  judgment  ought  to  be  quod  recufem 
the  47L  8s.  8d.  Flemish,  and  a  writ  f^^ 
awarded  to  inquire  of  the  value  thereof;  im 
because  it  was  not  so  done,  judgment  ^^^ 
versed  on  error.  Bagthaw  v.  Fliyfh  Ow-*"* 
536.  . .  . 

4  In  debt  on  bond  against  an  heir,  if  tw 
defendant  has  no  assets  by  descent,  except  f 
reversion  after  a  lease  for  years,  and  «t»»^ 
tion  of  dower  allowed  by  Chancery  to  the  •«• 
cestor*s  wife,  the  plaintiff  shall  hare  a  ge^ 
judgment  de  bcme  ffroprOe  againkt  the  deno  ' 
ant    Smith  v.  Angela  7  Mod.  41.        ^  ^^ 

5.  The  judgment  was  ^l*^  P'^^'^Jl^ 
giuB  capiatur^  where  it  should  be  f^^f 
EUae,  held  not  amendable,  because  tbe  i^J 
the  court,  and  part  of  the  judgment  Sl^reiMg 
V.  Shartwell^  Cro.  Elix.  609.  ^ 

6.  If  the  defendant  Pleads  «iicore^[j^^ 
plaintiff  may  accept  the  money*  or  if  he  f»*^ 
rtens  tnler  mains,  he  may  have  pi'^'^^  ^  fi 
ment,  but  if  he  join  issue  upon  the  ^^ 
assets,  he  is  in  danger  of  a  final  her*  o"^^ 
head  v.  Archbi^ep  of  Ytrk^  Hob»  199* 
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7.  Jndffiiieiit  hy  defknh  it  not  univemOj 
finaL    2  Sftiind.  Rep.  107  a.  n.  [fr]. 

(p)  Sxecution, 

1.  If  two  joint  and  scTeral  obliffora  be  sued 
jointlj,  the  same  kind  of  execution  most  be 
taken  against  all ;  otherwise,  when  they  are 
ned  KTerally.     FoMter  v.  JackBon,  Hob.  59. 

2.  A  bcmd  and  judgment  given  for  a  just 
debt  shall  not  be  aei  aside,  though  entered  up 
and  executed  contrary  to  the  agreement  of  the 
parties.    JRead  ▼.  TreageagU^  7  Mod.  4B. 

DECEIT. 
I.  Foe   what  dkckit  ax  action  uxb^  p. 
459. 

n.  FOK  WHAT  N€T,  p.  4$0. 

IlL  Plea,  &c.  p.  460. 


L  Foe  what  DBCErr  an  action  lib. 
1.  Action  upon  the  case  may  be  brought 
ibr  a  deceitful  practice  which  causes  damage 
to  another.  Sir  H.  R6U  t.  Sir  R,  Osbom,  Hob. 
23.267. 

3.  If  the  tenant  casts  an  essoifn,  and  the 
demandant  and  his  attorney,  by  &aud,  cause 
an  entry  that  the  tenant  has  an  attorney, 
^  a  writ  of  deceit  will  Ue.  I&eigk  t.  Che- 
t*«m,Lutw.  [351.]  863. 

3.  If  one  who  is  not  of  the  jury  cause  him- 
•df  to  be  sworn  in  the  name  of  one  returned 
of  the  jury,  and  gives  his  verdict,  either  party 
may  hare  an  action  upon  the  case  against 

him.     Anon,  March,  81.  pi.  l£2. 
[  *44iO  ]      ^i.  Case  lies  for  winnmg  money 
of  plaintiff  at  cards  by  faue  play. 
Moore,  776. 

5.  Case  lies  agfainst  the  seller  of  an  estate, 
^  affirming,  whilst  the  treaty  is  going  on, 
thit  the  rents  are  more  than  they  really  are, 
if  the  buyer  has  been  induced  to  rely  on  such 
&lae  statement  Luiney  y.  Selb^y  2  Ld.  Raym. 
ni8.  1  Lev.  102.  1  Sid.  146.  RUney  y. 
&»y,Salk.211. 

6.  An  action  lies  for  falsely  affirming  that 
another  owed  him  so  much,  by  which  he  was 
^able  to  set  bail.    Daw  y.  Sumne,  1  Sid. 

7.  For  pretendinr  to  be  single  when  in 
^^  it  Wis  otherwise,  and  thereby  prevail- 
°*?  upon  a  woman  to  marry  him.  Anon* 
Slun.  119. 

.^.  For  falsely  claiming  the  plaintiff  for  his 
Jjfe,  by  which  plaintiff  lost  her  marriage. 
S&jperdv,  Wakeman,  1  Sid.  79.    1  Lev.  53. 

9-  One  affirms  himself  to  be  lawfully  pos- 
■•*®d  of  a  term  from  which  he  had  been 
^cted,  and  offers  it  to  sale ;  action  on  the 
^  lies ;  aUier  if  the  offer  had  not  come 
from  defendant  Kenrick  y.  Burgei,  Moore, 
12a 

^0.  Deceit  lies  for  selling  goods  which  are 
JJt  the  party's  own.  Turner  y.  Brent,  l2 
«oi245.    Comb.  143.    2  Ro.  5. 

11*  And  m  such  ease  it  will  lie  without 
^7  warranty  or  allegation  that  be  knew 


them  to  be  his  own.    CVoM  y.  Omrdner,  1 
Show.  68. 

12.  So,  for  selling  tithes,  knowing  that  \m 
had  no  right  to  them,  wiihout  alleging  that  in 
fact  he  had  no  right    Anon.  Moore,  467. 

13.  For  selling  a  horse  unsound,  which  was 
warranted  sound.  DorringUm  v.  Edwarde,  3 
Ro.  188. 

14  As  where  the  horse  wants  an  eye,  &.C. 
BuUerJitld  v.  Burroughs  1  Salk.  211.  See 
also,  poet,  tit  WAaRANTV. 

15.  For  selling  a  counterfeit  jewel.  Souths 
erne  v.  How,  2  Ro.  5.  26,  27. 

16.  For  a  false  oath,  whereby  the  plaintiff 
lost  his  office.    Coxe  v.  Smith,  I  Lev.  119. 

17.  For  setting  one's  own  mark  on  the 
clothes  of  another.  Southeme  y.  How,  3  Ro. 
28. 

18.  For  selling  corrupt  wines,  knowing 
them  to  be  such,  though  no  warranty.  2  Ra  5. 

19.  For  fraudulently  pretending  himself  to 
be  J.  S.,  and  inducing  plaintiff  to  pay  him 
money  which  he  had  for  J.  S.  7)kofnp0Oii  y. 
Gardner,  Moore,  538. 

20.  For  obtaining  money  from  a  servant  by 
means  of  a  counterfeit  letter ;  and  the  con- 
tents of  the  letter  need  not  be  shown.  TVocy 
V.  FMi,Cra  Jac.223. 

21.  To  reverse  a  fine  levied  of  lands  in  an^ 
cient  demesne.  T\mch  v.  Bamfield,  1  And. 
172.  iinon.  Hob.  188.  1  Leon.  290.  Hex  v. 
i>te,3Leon.3. 12. 117.120. 

22.  Deceit  for  a  fine  levied  of  ancient  de- 
mesne lies  against  the  heirs  of  the  conusor 
and  conusee  after  five  1^*^  because  it  was 
merely  void.    Zoach  v.  7%o»i|Mon,  1  Salk.  210. 

II.  For  what  not. 

1.  An  action  will  not  lie  for  affirming  land 
to  be  worth  ro  much,  when  it  u  not,  or  that 
J.  S.  would  have  given  so  much  for  the  land 
when  he  would  not  Leakine  v.  Ckieeel,  1 
Sid.  146. 

2.  Deceit  in  the  nature  of  an  aitdtta  quere~ 
la,  does  not  lie  ibr  mis-entering  a  judgment  1 
Ro.252. 

III.  Plxa,&.c. 

1.  After  judgment  against  the  bishop  and 
incumbent  b^  defiiult  in  quare  impedU  brought 
pending  a  suit  to  deprive  the  incumbent,  be- 
ing a  layman,  in  deceit  by  them  for  noA* 
summons,  the  sentence  of  deprivation  now 
given  is  no  plea.  Blour**  case,  3  Dy.  353. 
pi.  30. 

2.  A  writ  of  deceit  to  reverse  a  fine,  does 
not  abate  by  the  death  of  one  of  two  defend* 
ants  after  issue  joined.  Rex  v.  Due  and  Ktr- 
ley,  3  Leon.  3. 
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[  *461  ]  "VL  RvLBi  KnracniM  the  tokm 

OF  OKCLAAATIONS   IN  GENK- 
&AIi,.p.  462. 

VII.  Rkspectino  thb  joinder  of  dipfkrent 

CAU8BS  of  action  IN  THE  SAME  OEClJl- 

TioN,  p.  463. 

VIII.  ReSPBCTINO    a    second    ok    SUBSSaUENT 

COUNT,  p.  464. 
IX.  Conclusion  of  the  declaeatiom,  p.  464. 
X.  Of  ADDING  counts,  p.  464. 
XI.  Striking  out  unnecessary  counts,  p. 
464. 

XIL  CONSOUDATINO  DECLARATIONS,  p.  46.5. 
"XXIL   HpW  AND   WHEN   IT  SHOULD  BE  DEUYER* 
ED,  OR  FIUBD,  p.  465. 

XIV.  Time  for  deuterino,  p.  465. 
XV.  Notice  of  declaration,  p.  465. 


I.  Rbsfbctino  the  time  for  declaring. 

1.  In  an  action  against  several  defendants, 
the  plaintiff  cannot  declare  till  appearance  en- 
tered.   I  Mod.  5. 

3.  Afler  an  arrest,  the  plaintiff  must  declare 
in  two  terms,  else  the  defendant  may  have  a 
supersedeas.    Henley  t.  Ro89^  8  Mod.  306. 

3.  But  the  plaintiff  may  bring  a  new  ac- 
tion, for  his  debt  is  not  thereby  lost,  but  only 
the  former  action  gone.    Ibid. 

4  Held,  that  a  plaintiff  must  declare  with- 
in  three  terms,  or  the  defendant  may  be  dis- 
charged  on  filing  common  baiL  Bear  v.  jBen- 
net,  1  Mod.  25. 

5.  A  declaration  may  be  delivered  before 
the  essoign  day  of  the  third  term,  where  the 
defendant  has  not  given  a  rule  to  declare  at 
the  end  of  the  second  term.  Steioard  v.  Hard- 
ing, Ca.  Prac.  C.  P.  12. 

€i.  If  declaration  is  not  delivered  by  the  last 
day  of  the  second  term,  the  defendant  is  not 
obliged  to  accept  a  declaration,  but  may  sign 
a  nonpros,    Bame$  v.  Geering,  12  Mod.  317. 

7.  The  defendant  may  call  ror  a  dedarstion 
the  term  afler  the  return  of  the  writ,  and  sign 
a  non  proo  for  the  want  of  it.  Hingham  v. 
CoUin,  Ca.  Prac.  C.  P.  29. 

6.  On  bail  being  justified  in  vacation,  the 
defendant  is  bound  to  accept  a  declaration  to 
go  to  trial  at  the  assizes,  if  it  be  an  issuable 
term.    Anon,  6  Mod.  24 

9.  A  plaintiff  may  be  non-prossed  for  not 
declaring,  though  the  defendant  appeared  vo- 
luntarily.   Fo9ter''$  case,  7  Mod.  36. 

II.  Of  declaring  de  bene  esse. 

1.  Declarations  may  be  filed  de  bene  esse. 
Charlton  v.  Hankey,  1  Barnes,  169. 

2.  On  a  writ  returnable  the  second  return 
of  the  term,  the  declaration  may  be  delivered 
de  bene  esse  on  the  essoign  day  of  the  return. 
Breedon  v.  Hope,  Ca.  Prac.  C.  P.  56. 

3.  Declaration  de  bene  esse  may  be  deli- 
vered after  time  is  out  for  appearing  or  bail, 
though  formerly  otherwise.  Fotherby  ▼.  JUoyd, 
1  Barnes,  253. 

4  A  declaration  may  be  delivered  de  bene 
esse  on  the  essoini  or  return  day,  or  on  any 
day  after,  though  rule  to  plead  cannot  be 


given  till  the  first  day  of  term.    Seller  r. 
Facefcv,  Ca.  Prac.  C.  P.  68. 

5.  On  a  declaration  delivered  de  bene  lisv, 
the  plaintiff  cannot  sign  judgment  till  the 
time  for  appearance  is  out  Uodfrey  v.  Ms- 
thews,  Ca.  Prac.  C  P.  85. 

III.  Of  declaring  bt  the  btx. 

1.  Where  on  an  oc  etiam  writ,  tiie  plaintiff 
by  declaring  loses  his  bail,  he  may  declare  in 
any  action  or  any  county  as  he  might  hare 
done  on  a  clautumfregit,  and  deliver  aa  many 
declarations  the  same  term,  against  the  same 
defendant,  as  he  wilL  Holnus  v.  Small,  Ca. 
Prac.  C.  P.  5a 

2.  On  a  special  writ,  the  plaintiff  cannot  de- 
clare  by  the  bye  till  he  has  delivered  a  decla- 
ration m  the  original  action.  Holmes  v.  Small^ 
Ca.Prac.C.  P.  5a 

3.  Declaration  by  the  bye  cannot  be  regu- 
larly delivered  after  the  term  in  which  the 
writ  was  returnable.  Z>ttnn  v.  Hunt,  2  Barnea, 
270. 

4  On  process  at  the  suit  of  the  hosbsnd 
only,  he  cannot  deliver  a  declaration 
b^  the  bye,  at  the  suit  of  himself *and  [  ^462  ] 
wife.    Reeks  v.  Robins,  1  Barnes,  24 
Ca.  Prac.  C  P.  131. 

5.  But  on  process  at  the  suit  of  husband  and 
wife,  the  husband  may  deliver  a  declaration 
by  the  bye  at  his  own  suit  only.  Wretks  v. 
Bobbins,  Ca.  Prac.  C.  P.  131. 

6.  Defendant's  attorney  is  bound  to  receive 
a  declaration  by  the  bye,  at  the  suit  of  the  same 
plaintiff,  but  not  at  the  suit  of  another.  Metk- 
win  V.  Pople,  Ca.  Prac.  C.  P.  6. 

7.  Declaration  in  Latin  on  E^nglish  procesi, 
held  good  by  the  bye.  West  v.  Hiehois,  1 
Barnes,  250. 

a  Where  the  plaintiff  files  bail  aooording 
to  the  statute,  detendant  cannot  be  declared 
against  by  the  bye  as  where  bail  is  filed  by 
the  defendant;  and  therefore  will  not  warrant 
other  persons  delivering  a  declaration  by  the 
bye.  Wa2/Mv.iS^ttA,Ca.T.Hardw.207.  2 
Stra.  1027.  S.  C. 

IV.  Of  declaring  de  mvo. 

1.  On  a  certiorari  returned,  and  proceed- 
ings at  issue,  plaintiff  shall  declare  de  novo. 
Tiimer  v.  Bean,  1  Barnes,  25a 

2.  When  judgment  is  set  aside  for  irregu- 
larity, a  new  declaration  must  be  delivered. 
Bartholomew  v.  GoUing,  Ca.  Prac  C  P.  81. 

V.  Of  Tine  mesiorandum. 

1.  If  a  declaration  be  delivered  generally  of 
any  term,  it  has  relation  to  the  first  day  of  the 
term.  Bannaux  v.  Plasted,  10  Mod.  340. 
1  Show.  147.  a  P. 

2.  If  by  the  declaration  it  appears  that  the 
action  accrued  the  same  term  it  is  entitled,  it 
is  bad  without  a  special  memorandum.  Vics- 
aMev.  Daft,  ]  Show.  147. 

3.  Where  it  appeared  that  sereral  sums  bid 
been  paid  between  the  first  day  of  the  previooi 
term  and  the  day  of  the  subsequent  term, 
wherein  the  latitat  in  this  cause  was  sued  out, 
a  special  memorandum  was  held  neoessuyt 
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and  that  it  ou^ht  to  be  u  of  the  day  the  writ 
was  retomabJe.  Seuthhouie  v.  AUen,  Ca.  T. 
Hardw.  141. 

4.  A  ipecial  memoraiidiim  may  be  entered 
ailenrarda  upon  the  record,  to  explain  what 
day  oftbe  term  it  belonf^  to,  and  that  without 
xnocion.  Per  Parker  and  Pratt,  eenira  Eiyre, 
10  Mod.  340. 

5.  It  may  be  pleaded  in  abatement,  or  aa- 
si^fned  for  error,  or  it  must  be  rectified  by  filinr 
a  new  bill.  VenabU  v.  Daft^  1  Show.  147. 
aoCu. 

6.  PbintifiT  is  obliged  to  insert  the  tme  day 
of  filing  a  bilL  PaUs  v.  Cre$welL  1  Bamea, 
25S. 

7.  The  declaration  must  be  entitled  of  the 
same  day  as  the  memorandum  is.  1  Saund. 
Uep.46. 

S.  fiut  in  general  plaintiff  ia  not  tied  to  that 
day,  either  in  pleading  or  evidence.  1  Saund. 
Rep.  5  a.  5  6. 

9.  The  memorandum  need  not  mention  the 
■peciea  of  action  brought,  aa  de  ptaeito  debiii^ 
&c    Godteteer  v.  ReynMB,  Andr.  23. 

10.  If  a  term  be  adjourned,  the  memoran* 
diim  of  a  declaration  shall  &pply  to  the  day  of 
^  adjournment.  i^rooJir  t.  Biihop^  7  Mod. 
152. 

VI.  RULBS  ESSPBCTINO  THK  rOBM  OF  DBCLAEA- 
T10N9  IN  GKNZRAL. 

1.  In  transitory  actions,  the  plaintiff  may 
declare  at  any  time  or  place,  only  the  time 
lUeged  must  not  be  subsequent  to  the  bring. 
hag  of  the  action.  CoU  ▼.  BiieiiiM ,  10  Mod. 
251. 349. 

^  A  declaration  was  held  ill,  because  it  ap- 
peared that  the  action  was  brought  before 
tfaere  was  any  cause  of  action.  Dryden  t. 
Yatet,Cro.Car.  575. 

3.  The  declaration  in  B.  R.  refers  to  the 
fi^g  of  the  bail,  and  not  the  first  day  of  the 
term.    2  Lev.  13. 

4.  If  the  plaintiff  declare  upon  a  bond  made 
the  last  day  of  August,  though  upon  oyer  it 
appears  to  be  dated  19th  August,  yet  this  is 
no  Tarianoe  to  arrest  the  judgment  after  ver- 
diet    Thnp  t.  Taylor,  Hob.  249. 

,5.  If  the  name  of  the  county  be  in  the  mar- 
in  only,  it  is  sufficient  Hanbury  v.  Ireland, 
"raJacGia 

6.  Where  an  action  is  brought  upon  a  deed 
dated  in  foreign  parts,  some  phoe  in  England 
*hoQld  be  alleged  sro  forma,  Parker  ▼.  Grosk, 
10  Mod.  255. 

7.  Where  the  plaintiff  declared  upon  a  deed 
dated  at  Fort  Saint  George  in  Indihu*  Orten. 
^*^^t  it  was  held  well,  because  the  words  in 

IndUna  Orientalibue  did  not  (it  was 
[*463]said)  necessarily  ^import  the  place 

to  be  out  of  England.    Parker  t. 
Crook,  10  Mod.  255. 

,  6.  The  declaration  is  good,  though  it  spe- 
^^  t  less  sum  than  that  demanded  m  the  re- 
ntal of  the  writ    1  Saund.  Rep.  288  s.  lb.  n. 
[«].  9  Saund.  Rep.  210. 
S.  Soi  m  proceeding  by  bill  in  K.  B.,  if  the 


t 


sum  be  greater  than  in  the  ^uerUur.  1  Samid. 
Rep.  288  e.  n.  [a]. 

10.  If  the  declaration  be  fiir  more  rent  than 
appears  .to  be  due,  the  plaintiff  on  release  of 
the  overplus  may  have  judgment  lor  the  resi. 
due.     Thtoaitee  v.  Ael^fitld,  12  Mod.  93. 

11.  The  count  ought  to  be  positive  and 
afllrmative.    Roger  $  t.  €hhbe.  Fort  376. 

12.  The  plaintiff  must  recover  by  his  own 
strength,  and  not  by  the  defendant's  weak- 
ness. Rex  v.  Bp,  of  Worcetier,  Vaugh.  8. 58. 
60. 

13.  When  the  plaintiff  makes  it  appear  to 
the  court  that  the  defendant's  title  is  not  good, 
yet  if  the  plaintiff  do  not  make  out  a  good  title 
for  himselti  he  shall  not  have  judgment  Rex 
V.  Bs.  ^  Worceeter,  Vaugh.  60. 

14.  ifon  a  demurrer  the  declaration  appears 
to  be  bad  in  substance,  no  implication  in  a 
bad  plea  can  mend  it;  otherwise  it  seems 
after  verdict  WyviU  ▼.  StapUton,  8  Mod.  70» 
71. 

15.  And  where  the  issue  is  immaterial,  the 
defendant  shall  not  take  advantage  of  a  bad 
replication,  if  the  declaration  be  good.  Wool' 
ley  V.  Briecoe,  8  Mod.  173.    1  Stra.  554.  S.  C. 

16.  Mistakes  in  a  declaration  cannot  be 
taken  advantage  of  on  a  plea  in  abatement 
Haetrop  v.  Haetinge,  Salk.  212. 

17.  A  declaration  too  concise  maybe  cured 
by  verdict,  and  it  may  be  intended  that  the 
requisites  were  proved  at  the  trial.  Lewie  v. 
Weeke,  Holt,  209. 

18.  The  words  used  in  a  declaration  shall 
always  be  taken  in  the  strongest  sense  against 
him  who  uses  them.  Chud  t.  Pieree^  10 
Mod.  331. 

19.  A  declaration  must  not  be  too  generaL 
Letoie  v.  Weeke,  Holt,  209. 

20.  Surplusage  in  the  declaration  does  not 
hurt  JoAnston  v.  Gardner,  10  Mod.  254, 255. 
Hob.  23. 

21.  The  plaintiff  cannot  falsify  his  own  de- 
claration.   I  Saund.  209. 

22.  Where  a  matter  is  capable  of  different 
meanings,  that  shall  be  intended  which  will 
support  the  declaration.  Wyat  v.  Aland,  Holt, 
210. 

23.  Several  satisfactions  cannot  be  demand- 
ed in  the  same  declaration  fer  the  same  thing. 
Hart  V.  Longjield,  7  Mod.  148. 

24.  If  the  plaintiff  declare  upon  an  insuffi- 
cient custom,  it  will  be  of  no  avail  to  assign  a 
breach  in  a  part  of  it,  which  is  sufficient 
Harbin  v.  Green,  Hob.  189. 

25.  In  debt  on  bond,  after  a  plea  admitting 
and  excusing  non'perfermance,  plaintiff  need 
not  show  a  breach.  1  Saund.  Rep.  103  e, 
n.  (4). 

26.  In  debt  to  pay  1001.  per  annum,  fer 
seven  years,  quarterly,  if  the  plaintiff  allege 
that  such  a  day,  1002.  for  four  quarterly  pay- 
ments were  arrear,  per  quod  actio  acerevit,  H 
u  ill,  fer  not  showing  when  the  feor  quarter)^ 
payments  were  due.     PiUarfe  v.  Darby,  1 
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fn.  Ifadeelanitionbegoodm]Mrtuidb«d 
in  part,  it  ii  good  for  what  is  well  declared; 
but  if  a  writ  of  inquiry  ia  executed  for  the 
whole,  or  entire  damages  ffiven,  judgment 
may  be  stayed.    Anon.  13  Mod.  5. 

sis.  If  a  declaration  contain  two  ooonta,  one 
good  and  the  other  bad,  an  entire  judgment 
that  the  plaintiff  **  do  recover  his  damages  as 
aforesaid,**  is  erroneous.  Cutting$  v.  Wtttiiw, 
11  Mod.  24. 

VIL  RnpEcmifO  mt  jowdsr  or  Diygjutwr 

CAUSES  OF  ACTION  IN  TBI  SAME  DBCLA- 
RATION. 

1.  The  plaintiff  cannot  join  things  of  seve- 
ral natures  in  one  action;  as  one  grounded 
npon  a  right,  and  the  other  upon  a  tort;  espe- 
cially where  in  the  respective  cases  there  are 
several  processes.  Memng$ay  v.  RaUUm, 
Skin.  67. 

2.  It  is  a  rule  in  actions  by  executors,  that 
whenever  the  sum  recovered  in  each  of  the 
eounts  will  be  assets,  there  is  no  misjoinder. 
3  Sannd.  Rep.  117  d. 

3.  There  may  be  a  joinder  of  debt  on  bond 
and  mutttatu$,    3  Saund.  Rep.  117  a. 

i.  So,  debt  for  rent  on  a  lease,  and  for  goods 
sold,  may  be  joined ;  or  on  an  amerce- 

[  *464  ]  ment  or  a  court  leet,  and  *muUuUuM; 
or  on  bond  and  judgment    3  Sannd. 

Rep.  1176. 

5.  So  trover  and  case  for  disturbance  of 
common,  and  cutting  rushes;  or  trover  and 
case  for  immoderately  riding  a  horse.    Ibid. 

6.  Or  trover  and  case  for  obstructing  the 
landinjp  of  goods.    Ibid. 

7.  Trover  for  a  spaniel,  and  case  for  not  re- 
turning him ;  or  trover  and  case  against  a  car. 
rier.    Ibid. 

8.  So  one  declaration  may  include  several 
trespasses  committed  at  different  times  and 
places.    Ibid. 

9.  Trespass  quare  elauBum  fregU^  and 
quare  f  ervihum,  4^.  amigit,  may  be  joined. 
U  Saund.  Rep.  117  e.  n.  [A]. 

10.  A  man  cannot  join  a  demand  in  his 
own  riffht  with  a  demand  as  executor.  Bennet 
T.  Verdun^  3  Ld.  Raym.  841. 

11.  Only  those  causes  of  action  can  be  join- 
ed  that  admit  the  same  pleas  and  the  same 
judgment  alsa    Willes,  120.  n.  a. 

12.  A  declaration  beginning  in  covenant, 
and  ending  in  case,  is  Iwd.  Copping  v.  Stay, 
maker,  3  Show.  34a 

VIII.  RxspnrnMo  a  second  on  ■umbhuemt 

COUNT. 

1.  If  there  are  two  counts  in  a  declaration 
for  things  of  the  same  kind,  though  not  aver- 
red  to  be  different,  yet  it  is  good  Aer  verdict 
Weat  V.  TVoIff,  Salk.  313. 

3.  If  a  declaration  contain  two  counts,  the 
first  on  mutual  promises  for  money  won  at 
play,  the  second  on  an  indebUatua  aaaumptU 
for  **  the  sum  won  at  plav  aforesaid,"  the  lat- 
ter count  is  bad.  Smiik  t.  iltrey«  6  Mod. 
139. 


DL  CoMCUIJIRnf  OF 

1.  Declaration  by  a  bailee  ranst  be  sd  dm. 
num  tpsttit.    3  Sannd.  Rep.  47  c. 

3.  Conclusion  of  a  dedaration  **  against  d» 
form  of  the  statute,**  where  the  actioa  k  a 
common  law,  is  ilL     Omibu  430. 

3.  Where  in  an  action  qm  tarn  on  9  A  & 
14.  against  gaming,  the  declaration  oandniei 
thus,  **  by  which  tbe  action  accmed  to  the 
king,  the  poor,  and  the  informer,'*  this  is  food, 
though  the  action  be  glrea.  to  the  inknaa 
only.    French  v.  WiUamre,  Andr.  67. 

4.  Declaration  concluded  eonlra  /onm 
i/altUt,  held  well,  thongb  some  of  the  mitten 
were  not  within  the  statute.  Bennet  v.  Td- 
bat,  Salk.  313. 

5.  Declaration  oondoding  esnlrs  fomem 
atatuti,  where  there  are  aeveral,  is  good 
HoTthiury  v.  Lemnghenn,  1  Bid.  348. 

6.  Ifan  act  ofparliament  increase  a  penaltf, 
or  deprive  a  man  of  a  benefit  be  had  beibieit 
common  law,  the  foot  most  be  shown  to  be 
within  it,  else  a  conclosion  comtraforwiamiU' 
futi  is  ill ;  but  if  there  be  noactofpcrliameot, 
it  is  only  surplusage ;  and  where  some  tfaingi 
are  within  the  act,  and  some  not,  as  io  tbm 
not  within  it,  it  is  only  surplnsage.  JSenmeU 
V.  Talboye,  13  Mod.  123. 

7.  The  want  of  pledges  to  a  dedantioD  beU 
to  be  a  ground  of  special  demurrer.  Vmfrt' 
viUe  V.  Lock,  Ca.  T.  Hardw.  315. 

8.  But  now  pledges  need  not  be  pat  into 
the  declaration.  LUUekeaUa  ▼.  BvjasfsctttS 
Barnes,  134. 

9.  The  not  showing  the  letters  of  sdminii- 
tration  in  court  by  an  administrator  is  only 
matter  of  form,  and  not  a  fault  in  the  declm- 
tion  itself,  but  an  omission  of  a  thing  wliieii 
ought  to  be  inserted  afler  the  end  of  tbe  de> 
daration.  Arlington  y.  Merrieke,  3  Sumd. 
403.    Per  Hale,  C.  J. 

X.  Op  AnnifiG  counts. 
A  new  count  cannot  be  added  to  a  dechn- 
tion  after  two  terms ;  but  if  the  time  for  bring- 
ing a  new  action  be  expired,  an  amendment 
which  amounts  to  the  adding  of  a  new  coast 
may  be  n&ade  after  two  terms.  J^rviUef- 
Perry,  Say.  173. 336.    See  onle,  p.  54  pL  1«. 

17. 36.  

XI.  SraiKiNO  OUT  UNNncESSAST  (xmn*- 
1.  A  declaration  was  shortened  by  tM 
court,  and  cosU  ordered  to  be  paid  by  the  ^ 
tomey.    Haedonnd  v.  Omtter,  rrac  Cb.  u  r* 

138.  , 

3.  Declaration  in  trespass  reduced  fttnfiTB 

to  two  counts.    3  Barnes,  394 

3.  Two  counts  m  trespau  were  struck  oro 
without  costs.  Biaedonald  ▼.  <^'^' i 
Barnes, 243.    Morgans.  HOI, Oufnt^Or- 

138. 

•4.  So  four  oounti  in  case.  Wood  [  *46ft  ] 
V.  Oraee,  1  Barnes,  357. 

XII.  CoNsounATiiio  nmohknATK^ 

1.  Three  dedarations  m  assault,  Ac.  ^n|" 
three,  were  rednoed  into  one.  CM*^'^*''^ 
1  Barnes,  3o3» 


DECREE. 


406 


9:  Bat  one  dedarslioQ  §bt  m  aanuilt,  and 
another  tor  taking  plaintiff'**  goods,  were  re- 
fbwd  to  be  nnit<nd.     Jejft  t.  Joitet ,  1  BuDes, 
253. 
XIIL  BaWAHD 


XT  tBouLD  n  oiumBo 

ORVILID. 

1.  The  declaration  must  be  delivered  to  the 
defendant's  attorney ,  if  he  can  be  found ;  and 
if  it  be  left  in  the  office,  it  is  only  delivered 
fiom  the  time  that  notice  is  given  to  the  de- 
fendant or  his  attorney.  JSL  of  Hindford  v. 
CWteris,2  Ld.  Raym.  1407. 

2.  A  declaration  cannot  be  well  delivered  at 
the  office,  if  the  attorney  for  the  defendant  is 
wen  known,  bnt  it  most  be  personally  deliver- 
ed to  him.     Anon,  6  Mod.  153.     i\imer  v. 
Tiioinpsoa,  Ga.  Prac  C.  P.  32. 

3.  A  declaration  delivered  to  the  attorney 
in  the  ooantry  not  good*  Adderley  v.  Dixie, 
Ca.  Prac  C.  P.  101. 

4  A  dedaration  cannot  be  pot  under  conn- 
try  attorney's  chaxnber-door.  Burnett  v.  Keif 
daO,!  Barnes,  254. 

S.  A  declaration  delivered  to  the  defendant 
(bis  attorney  not  being  to  be  found)  was  held 
irregular.  Hutehina  v.  /4Z2yman,Ca.  Prac 
CF.iaa    1  Barnes, 243.  S. C. 

6*  The  plaintiff  having  entered  an  appear- 
ince  for  the  defendant,  delivered  the  declara- 
tion  and  notice  to  the  defendant;  and  tiioogh 
tfter  the  appearanee  he  knew  the  defendant's 
^^toniey,  it  was  lield  to  be  well  delivered. 
Mmiee  v.  Parry,  Ca. Prac  C.  P.50. 

7.  A  declaration  in  ejectment  must  be  per- 
■nullf  delivered,  if  the  defendant  can  be 
^bond.    £ex  T.  Je^,  11  Mod.  302. 

8.  Declarations  in  ejectment  delivered  to  a 
«mnt,  held  ilL    Comb.  266. 

9.  On  affidavit  of  tenant's  being  a  lunatic, 
and  of  service  of  declaration  on  the  person 
vlio  had  the  custody  of  her,  a  rule  was  grant- 
ed ibr  landlord  and  him  to  show  cause  why  his 
Kmce  should  not  be  good,  &c.  Roe  v.  Hoe, 
«rae«,  Supp.  23, 24. 

10.  On  ^davit  of  tenant's  absconding,  and 
of  service  of  declaration  on  her  son,  who  was 
l^^T  servant ;  rule  to  show  cause  why  such  ser- 
vice should  not  be  good  service,  and  leaving 
a  copy  of  this  rule  at  her  house,  good  service 
of  it  Roe  V.  Doe,  dem.  Wright,  2  Barnes, 
Snp^23,24. 

11.  A  declaration  left  in  the  office,  and  no- 
^  f[ivea  to  the  defendant's  attorney,  is  the 
same  as  if  the  declaration  itself  was  delivered 
^J^    Thmiuu  Y.BtuheU,  Ca.  PracaP. 

XIV.  Tms  voR  mcuvEawo. 
1.  A  declaration  ought  to  be  delivered  in 
ttto  terms  after  defendant  is  in  court    Latm 
^•*iirt,l  Barnes,  251. 

tk     '^^  ^^^  *"  ^^^'^^^^^  ^  ^  office  before 

«e  eesoign-day,  is  a  good  delivery.    BeocA  v. 

**6i,8Mod.379. 

.  ^  A  declaration  against  a  defendant  at  large 

^■rKxl,  although  a  bill  was  not  filed  at  the 

"'Be  of  delivering  it;  M  a  declinrtkn  against 


a  defendant  in  prison  is  not  good,  unlessa  bill 
were  filed  at  the  time  of  delivering  it  Wicker 
V.  WoodhaU,  Say.  49. 

4.  A  declaration  cannot  be  delivered  oo  a 
Sunday.    ilnon.Comb.21. 

5.  Declarations  ought  to  be  delivered  before 
nine.    Paul  v.  Soutkouee,  1  Barnes,  173. 

XV.  NoncB  or  DBCUuiATioic. 

1.  If  a  declaration  be  left  in  the  office,  it  is 
deemed  as  no  declaration  but  from  the  notice. 
Tkonuu  V.  Buokel,  Ca.  Prac.  C.  P.  84. 

2.  Notice  of  a  declaration  being  left  in  the 
office,  should  set  forth  the  nature  of  the  action 
as  debt  or  case,  but  need  not  set  forth  the  sub- 
stance of  the  declaration  at  large.  Pareons  v. 
Smith,  Ca.  Prac.  C.  P.  63. 

3.  Notice  that  a  declaration  upon  a  note 
under  hand,  and  for  goods  sc^d,  was  filed  in  the 
office,  held  to  be  bad,  not  setting  forth  whether 
the  action  was  in  debt  or  case.  Sdler  Y^Face- 
bry,  Ca.  Prac.  C.  P.  6a 

4k  Whore  a  declaration  is  left  de  bene  e$$e, 
notice  thereof,  and  of  the  time  to  plead,  may 
be  given  to  the  defendant  Joy  v.  JVaneis,  Ca. 
Prac.  C.  P.  55. 

*5.  Writ  served  on  defendant  in  [  *466  ] 
London,  and  notice  of  a  declaration 
and  to  plead  in  four  days  left  for  him  at  his 
lodgings  in  London,  held  good,  though  the  de- 
fendant dwelt  in  the  country,  and  lodged  only 
occasionally  in  London.  Poui^  v.  Skynner, 
Ca.  Prac.  C.  P.  59. 

DECOY. 

1.  A  deeoy  for  wild  ducks  is  a  kindof  trade ; 
and  therefore  an  action  on  the  case  will  lie  for 
maliciously  preventing  the  wild  ducks  ftom 
coming  to  the  decoy.  KebU  v.  HickeringiU, 
11  Mod.  130. 

2.  A  declaration  in  an  action  on  the  case, 
that  the  defendant  was  possessed  of  a  certain 
close  and  decoy  therein,  and  that  the  defendant 
knowingly,  and  with  intention  to  injure  him, 
by  preventing  ducks  from  conAng  to  the  de- 
coy, did  on  divers  times  maliciously  shoot  off 
guns,  &c  is  good,  although  it  is  not  stated  that 
the  defendant  entered  the  dose.  KMe  v.lfidb- 
erin^ll  Mod.  74. 

DECREE. 

1.  Where  there  is  a  single  witness  against 
the  defendant's  oath,  this  is  not  sufficient 
evidence  for  a  decree.  Speed  v.  Martin,  Com. 
587. 

2.  A  decree  for  confirming  or  avoiding  a 
will,  where  an  infent  is  heir  or  devisee,  is  final. 
WkUeehurch  v.  Whiteehureh,9  Mod.  12a 

3.  An  infant  is  bound  by  a  decree.  CharUt 
V.  itni^reios,  9  Mod.  153. 

4.  A  promise,  though  not  in  writing,  de- 
creed to  be  performed.  AUioon^e  case,  9  Mod. 
63.    See  also  Hoeier  v.  Read,  9  Mod.  86. 

5.  A  decree  against  a  tenant  for  life  will 
not  bind  the  issos.  Cosentry  t.  CsMntry,  10 
Mod.  480. 
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6.  A  deeree  in  Chancery  U  not  eridenoe  in 
a  court  of  law.    Marret  t.  Sly^  2  Sid.  75. 

7.  An  afifreemeDt  in  writing  lost,  bat  con- 
fessed in  the  answer,  decree  to  be  executed. 
Himer  ▼.  Read,  9  Mod.  86. 

8.  Decrees  are  equal  to  judgments  at  law, 
and  their  execution  as  effectoal.  Ca.  T.  Talb. 
S17  to  226. 

9.  A  decree  in  Chancery  for  a  thing  for 
which  an  action  lies  at  common  law,  as  upon 
a  covenant,  Slc  is  no  bar  in  an  action  brought 
at  common  law.    Came  y.  JMbye,  2  Sid.  121. 
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OF,  p.  471. 
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How  A  DEBT  OR  DUTY  RAISED  BT  DEED 
MAT  BE  DISCHARGED,  p.  471. 

RSMBDT  FOR  OBTAINING  POSSESSION  OF 
A  DEED,  p.  472. 

Pleadings  REspBcmia  deeds,  p.  472. 
Of  averring  against  a  deed,  p.  472. 


I.  Of  the  parties  to  a  deed. 

1.  No  one  can  take  an  estate  by  indenture 
onless  he  is  a  party  to  it  Ghreen  v.  Edtoards 
and  otker$,  I  And.258.  1  Leon.  287, 288.  2 
Leon.  1.    3  Leon.  34. 

2.  Where  a  deed  runs  in  the  first  person, 

signing  and  sealing  will  make  a  man 
[  *467  ]  a  party,  though  he  be  not  *named 

therein.  Nuree  v.  Frampton,  1  Salk. 
214.    1  Ld.  Raym.  26.  S.  C. 

3.  If  a  man  be  not  party  to  a  deed,  he  shall 
not  take  immediately ;  but  if  a  deed  be  be- 
tween  two  persons,  and  another  (not  party  to 
the  deed)  covenant  to  pay  money,  by  his  seal- 
ing the  deed,  he  is  bound  to  pay.  Salter  v. 
Ktdley,  1  Show.  59. 

4.  In  a  deed  of  feoffment,  a  warrant  of  at- 
torney to  one  that  is  not  party  is  good,  though 
formerly  otherwise.  Salter  v.  JTuuey,  1  Show. 
59. 

n.  Of  the  several  parts  of  a  deed. 

1.  A  date  is  not  of  the  substance  of  a  deed ; 
for  though  it  want  a  date,  or  have  a  fidae  or 
impossible  date,  as  the  30th  of  February,  yet 
the  deed  is  good.  Cfoddard'e  case,  2  Co.  4  b. 
3  Leon.  100. 

2.  A  deed  in  which  the  year  of  the  king  is 
certain,  is  good,  although  the  year  of  our  Lord 
u  mistaken.    Ford  v.  (Trey,  6  Mod.  45. 

3.  A  deed  declaring  uses,  dated  before,  and 
executed  after  a  fine  levied,  is  good,  if  it  ap- 


pear that  the  fine  was  levied  to  tlie 
declared.    Buekel  v.  Burland^  1 1  Mod.  196. 

4.  The  change  of  the  date  of  a  deed  is  ma. 
terial  to  the  deed  itself;  but  yet  the  misrecital 
of  it  mar  not  be  material  within  the  instni- 
ment  rererring  to  it,  nor  as  to  the  estate  created 
by  it    /bote  V.  JlerUey,  OrL  Bridg.  536. 

5.  Antedating  a  deed  is,  in  eome  cases,  ft- 
lony.    Ld,  Say  and  Selene  case,  10  Mod.  41. 

6.  The  misrecital  of  the  date,  &e.of  a  deed 
may  be  essential ;  as  if  by  it  the  estate  be 
changed  from  what  it  should  be  by  intent  ci 
the  deed  appearing  in  itself.  Faate  v.  Berkley, 
OrL  Bridg.  535. 

7.  Let  the  reference  be  ever  so  strict  in  the 
words,  yet  if  the  variance  be  immaterial,  or  if 
there  be  certainly  sufficient  in  it  to  satisfy  the 
court  that  it  is  the  same  thing  which  was  in- 
tended, the  variance  shall  not  hurt ;  but  other- 
wise,  where  it  does  not  appear  that  the  iastm* 
ment  referring,  and  that  to  which  it  refers 
are  the  same.  FooU  v.  Berkley^  QrL  Bridg. 
537. 

8.  A  deed  is  good*  though  there  be  nophes 
nor  day  of  date  m  it  Wilson  v.  JBertiey,  Plow. 
231. 

9.  The  office  of  the  premises  is  to  express 
the  grant  or  grantee  and  the  sul^ect  of  the 
grant  And  that  of  the  habendum  is  to  fimit  the 
estate,  so  that  the  general  implicatioa  of  the 
estate,  which  will  pass  by  construction  of  hw 
by  the  premises,  is  always  controlled  and  qoa- 
Itfied  by  the  habendum,  Budder^B  ca8e,2Ca. 
55  a. 

10.  The  premises  and  habendum,  thoofh 
several  parts  of  the  deed,  make  but  one  deed. 
Throekmertony^  7hicy,Plow.  15a 

11.  A  proviso  in  an  indenture  is  the  agree- 
ment of  both  parties.  Geary  v.  Bearcnfi,  OrL 
Bridg.  490. 

12.  The  indorsement  of  a  deed  is  part  of  it 
1  Saund.  Rep.  9  c.  n.  (1.) 

13.  An  indorsement  made  after  the  sealing 
and  delivery  of  a  deed  is  a  new  deed  Coek  ?. 
Remington,  6  Mod.  217. 

14.  Any  thing  written  after  the  *Hn  cicjat  rn 
testimonium,"  is  parcel  of  the  deed.  Mo.  3. 

III.  Of  the  dsuvert  ; — 
(a)  Abtobstely. 

1.  Sipping  and  sealing  does  not  make  it  a 
deed ;  it  must  be  delivered  by  the  pu^* 
C2ottiiv.JVieAo2son,8Mod.242.  2SanDd.& 
b,  n. 

2.  The  actual  delivery  of  a  writing  sealed 
to  the  party,  is  a  good  delivery  without  an/ 
words ;  as  a  writing  may  take  efiect  by  actau 
delivery  tb  the  party  without  any  words,  so  it 
may  take  efifect  by  words  without  actual  de- 
livery.    Thoroughgoodl'e  case,  9  Co.  136  b. 

3.  A  deed  cannot  have  two  deliveries.  1 
And.  9. 

4.  Deed  poll  sealed  and  delivered  by  A  to 
B,  and  immediately  eealed  and  delivered  by 
BtoA,  is  the  deed  of  both.  2And.36.4L 

5.  Where  one  out  of  posaeasion  delivena 
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iflue  of  knd  tp  the  use  of  J.  &,  Ind  after 
makes  a  letter  of  attorney  to  deliver  it  npoa 
the  land,  the  ]ajrt  deliyery  is  void.  Cro.  Eliz. 
483, 

G.  A  delivers  a  deed  to  B  to  deliver  as  his 
deed  to  C,  C  refbses  to  receive  it,  B  leaves  it, 
C  may  sue  upon  it     Taw  v.  Bury,2  Dy.  167. 

pL  14  1  And.  4. 
[•4$S]     •T.  And  A  cannot  plead  this  as  a 

special  rum  etifaetum^  for  it  was  his 
deed  by  the  first  delivery.  Taw  v.  Bury,  2 
I)y.  167.  pL  14.  ^ 

8.  A  bond  delivered  by  A  to  C  to  the  use  of 
B,  is  a  deed  till B refuses.  Wankfordr.  Wank^ 
find,  1  Salk.  301. 

9.  A  inake»  a  bond  to  B  for  the  nse  of  C, 
and  putting  it  into  Cs  hands  in  presence  of 
^  ays,  tkU  wiU  terve  ;  it  is  a  good  delivery. 
Pmlur  V.  Tenaid  and  otherB,  2  Dy.  192.  pL 
26. 

10.  A  deed  may  be  delivered  to  a  stranger 
withoat  letter  of  attorney  to  the  use  of  a  col- 
lege, and  the  sealing  of  a  counterpart  confirms 
it   Cro.Eaiz.8G3. 

11.  Alltibe  words  of  a  deed  take  effect  at 
one  instant,  viir.  at  the  delivery  of  the  deed.  1 
Saond.  391.  n.  [h]  Plow.  135. 

12.  The  dehvery  of  a  deed  need  not  be 
ftvened.    1  Saond.  Rep.  991. 

13.  If  a  deed  be  proved  to  have  been  deli- 
vered, but  not  at  what  time,  it  will  be  pre- 
ramed  to  be  according  to  the  date.    1  Ro.  3. 

(b)  jSm  an  eierow. 

1*  A  deed  or  writing  obligatory  cannot  be 
delivered  as  an  escrow  to  the  party  himself. 
Ai(Mv.Faril:er,Hob.346.  Mo.  643.  Cro. 
Eliz.  590.  835.  884.  43E.3.fo.27.  19  Ass. 
plia  9 Co.  136 b.  CoiKro,  WUcocikv.Hete. 
««,  Mo.  696. 

3.  A  delivery  to  the  obligee  himself  as  an 
CKiow  makes  the  deed  absolute.  MbriceY. 
l^K  1  Dy.  34  pi.  25. 

3.  Where  a  deed  u  delivered  as  an  escrow, 
a  Kcond  delivery  is  requisite.  Buahti  v.  Paa" 
iMre,  Holt,  313. 

IV.  RxLATrvX  TO  TBX  KZSCUTION. 

1>  An  illiterate  man  need  not  execute  a  deed 
^fi)re  it  be  read  to  him  in  a  language  which 
be  understands ;  but  if  the  partv  execute  with- 
oQt  desiring  it  to  be  read,  the  deed  is  binding. 
^WmtgAgvocTs  case,  2  Co.  9  a. 

2.  An  attorney  must  execute  a  deed  in  the 
nuneofhisprincipaL  PVoRtinv.iSlniai2,18tra. 
705. 

3.  Whether  a  deed  was  in  foot  executed,  it 
is  the  province  of  a  jury  to  determine.  Dabble, 
dem.  Jones,  V.  J^istoO,  7  Mod.  456. 

4.  A  deed  once  perfectly  executed,  as  by  in- 
folment,  &C.,  cannot  pass  any  thing  by  livery. 
3  Leon.  16. 125. 

V.  When  a  desd  is  raonsAaT. 

1.  No  partitba  of  land  caa  be  made  without 
deed  since  the  staL  39  Car.  2.  Johnson  v.  WiL 
MS  WiUes,  253. 

3.  A  deed  is  neoeasary  to  transfer  property 
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by  gift,  unless  diere  be  all  actual  deliwy.    3 

Saund.  Rep.  47  a,  n.  [d,] 

y L  Rklativb  to  thk  construction  and  orau- 

TION  OF  A  DBD. 

1.  Every  deed,  dec.  has  a  date  in  law,  viz* 
the  time  irf*  delivery.  Amote  v.  Brmm,  Kdtv 
212. 

2.  And  therefore  it  takes  effisct  firom  the  do> 
livery  only,  and  not  from  the  date.  Ooddard'g 
case,2Co.4b.    Cro.  Jac  264. 136.  S.  P. 

3.  If,  by  any  defect,  a  deed  is  inoperative  as 
the  sort  m  conveyance  intended,  the  court  will 
(if  possible)  oonstme  it  to  operate  as  some 
other  sort  of  conveyance.  TTumHnsony.  Digh^ 
ton,  10  Mod.  35.  2  Saund.  Rep.  96  [b.]  Willes, 
683. 

4.  A  deed  shall  not  enure  according  to  the 
words,  but  according  to  the  operation  of  law 
upon  the  deed.    NeUurUm  v,  J^f%  Skm.  570. 

6.»  Every  deed  imports  in  itself  a  consider- 
ation.   Plow.  309. 

6.  Deeds  ought  to  have  a  sim|>le  interpreta* 
tion.    HarrU  v.  JBeafis,  Orl.  Bndg.  551. 

7.  Hie  construction  must  be  made  with  re- 
ference to  what  events  may  arise,  not  to  what 
actually  have  arisen.  Berry  v.  WMUf  OrL 
Bridg.99. 

8.  The  intention  of  the  party  is  the  guide 
and  rule  in  deeds  as  well  as  in  wills ;  but  it 
must  be  manifest,  not  merely  conjectural ;  se- 
condly, it  must  be,  not  a  foreign  or  collateral 
intention,  but  drawn  out  of  the  body  of  the 
deed  itself;  and,  thirdly,  it  must  not  bo  con* 
trary  to  the  express  words.  BoewortH  v.  JPb- 
rari,  Orl.  Bridg.  158.  Lord  Saye  and  Sele*9 
case,  10  Mod.  47.  Kidder  f.  West,  3  Lev.  167. 

9.  In  deeds,  the  interest  of  the  parties  is  to 
be  observed,  if  it  can  be  consistently* 

with  law.  2  Ro.  19.  Baldwin'e  case,  [  •469  ] 
2Co.23a. 

10.  The  effect  and  meaning  of  them  are 
to  be  regarded  where  the  words  are  doubtful. 
2Leon.  17.219. 151.    LAnd.  151.245.  S.  P. 

11.  The  legal  intention  is  to  be  taken  only 
from  the  words  of  a  deed.  Foote  v«  Berkley, 
Orl.  Bridg.  542. 

12.  Where  words  may  have  their  ffall  eflbet 
by  one  construction,  and  for  another  conjec- 
tural arguments  only  are  adduced,  the  former 
will  be  preferred.  BosieortA  v.  Forard,  Orl. 
Bridg.  173. 

13.  A  grant  is  to  be  taken  most  strongly 
against  the  grantor.    Carter,  104. 

14.  Doubtful  words  must  be  expounded  al- 
ways against  the  lessor.  Osborne  v.  SUuwrd, 
3  Mod.  230. 

15.  Though  the  construction  ought  not  to 
be  against  ue  letter  of  a  deed,  yet  in  some 
cases  a  strained  and  secondary  interpretation 
may  be  admitted  to  avoid  absurdity,  where 
the  plain  intention  of  the  parties  in  the  other 
parts  of  the  deed  is  to  have  it  so ;  otherwise, 
where  the  intention  of  the  party  is  not  clear, 
but  in  equUibrio,  as  it  were.  Bosworth  v.  Fo' 
rard,  Ori.  Bridg.  169. 

16.  Effect  must  be  given  to  every  word  ia 
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a  deed  (if  it  maj  be  done,)  withoot  rejecting 
any.  SheUy*9  case,  1  Co.  93  a.  Carter,  103. 
3  And.  20. 3  74, 1 75.    Cro.  Jac.  476. 

17.  In  indentaree,  the  words  are  the 
words  of  all  the  parties,  and  the  intention  is 
to  be  regarded ;  bat  doeds-poll  shall  be  taken 
strongest  against  the  mntor.  1  Leon.  318. 
S  Leon.  47. 192.  Lord  Saye  and  SeU*9  case, 
10  Mod.  47,  48.    Jenk.  Cent  255. 

18.  Whilst  the  words  of  a  deed  are  such  as 
may  be  subservient,  or  not  contrary  to  what 
was  intended,  they  may  he  extended ;  other> 
wise,  when  they  are  express  and  positive :  if 
judges  were  to  recede  from  the  letter  of  deeds 
to  equitable  constructions,  upon  foreign  con- 
jectures and  intendments,  thev  would  make 
uncertainty  and  confusion  in  the  law.  Foote 
T.  Berkley,  Orl.  Bridg.  542, 543. 

l9.The  law  will  sometimes  transpoee  clauses 
in  a  deed,  but  not  confound  them.  Carter, 
150. 153. 

20.  Subsequent  clauses,  which  are  general, 
shall  be  governed  by  precedent  clauses  which 
are  particular.     Thoma$  v.  HcweU^  4  Mod.  69. 

21.  A  deed  is  to  be  expounded  so  that  all 
the  parts  may  stand  together.  Carter,  98. 
167. 

22.  Where  particular  words  are  in  the  first 
part  of  a  sentence,  and  general  words  follow, 
both  shall  stand.  CoU  v.  Knight^  3  Mod.  278, 
279. 

23.  Where  in  the  premises  one  thing  is 
conveyed,  and  the  habendum  is  contrary  to  it, 
the  habendum  is  void.  Ootihaukt  v.  ChiekeU^ 
W.  Jo.  205. 

24.  The  hahendtan  in  a  deed  can  divide  and 
make  that  which  was  before  entire,  severaL 
Woodley  v.  Beere^  W.  Jo.  207. 

25.  As  to  things  which  take  effect  by  the 
delivery  of  the  deed,  without  any  other  cere- 
mony, and  lie  in  grant,  the  habendum  (if  re- 
pugnant to  the  premises)  is  void ;  as,  if  one 
grants  rent  or  common  to  one  and  his  heirs 
by  the  premises,  habendum  to  him  for  years 
or  for  life,  the  habendum  is  void ;  for  a  fee 
passes  by  the  premises  by  the  delivery  of  the 
deed.    So  if  one  by  deed  grants  a  rent  in  ewe, 
or  a  seigniory  in  the  premises  to  one  and  his 
heirs,  habendum  for  years  or  life,  though  ano- 
ther ceremony  is  requisite  besides  the  delivery 
of  the  deed,  viz,  attornment,  yet,  inasmuch  as 
the  thing  lies  in  grant,  and  both  the  estates 
require  ue  same  ceremony,  the  habendum  is 
Toid :  so  when  a  man  gives  land  by  deed  in 
fee,  habendum  to  the  lessee  for  life,  the  haben- 
dum  is  void;  for  the  same  ceremony,  viz. 
livery,  is  requisite  to  both  estates;  and  therefore 
when  livery  is  made,  it  shall  be  taken  strongest 
against  the  grantor;  and,  till  livery,  the  feoffee 
has  but  an  estate  at  will ;  but  where  to  the 
estate  limited  by  the  premises  a  ceremony  is 
requisite,  and  the  estate  limited  by  the  haben- 
dmn  passes  by  the  delivery  of  the  deed,  though 
the  habendum  be  of  a  less  estate  than  u  men- 
tioned  in  the  premises,  it  shall  stand.    Bald- 
win^* case,  2  Co.  23  a. 


26.  In  deeds,  wod  generaSUr  tfiefmn,  ff • 
neraliter  ett  intetUgendum,  Orange  t.  iW 
ing,  OrL  Bridg.  108. 

27.  But  general  words  may  be  restrahK^ 
by  a  particular  recital,  or  other  part  of  it  '2 
Stiund.  Rep.  47  t.  n.  [e].. 

28.  The  law  will  explain  general  words  is 
instruments ;  but  where  the  *par^ 
has  expressed  in  other  parts  thereof  [  *470  ] 
what  his  meaning  is,  the  law  will 
not  make  a  contrary  exposition,  if  the  words 
will  bear  it  as  largely  as  the  party  exjJains  it 
Berry  Y.  White,  Orl.  Bridg.  98. 

29.  An  insensibie  clause  does  not  make  the 
rest  of  the  deed  vicious,  that  is  sensible  of 
itself    lSaund.320. 

30.  A  deed  defective  in  words,  and  almoit 
insensible,  may  be  supplied  by  the  additioa  of 
words  to  it,  tit  ret  valeaty  according  to  the  in- 
tent Lutw.  [152. 155. 180. 182.  307. 313.]  1 
Hod.  17a    Orl.  Bridg.  553.  S.  P. 

31.  A  deed  shall  never  be  set  aside  as  vmd, 
if  by  any  construction  it  can  be  made  good. 
2  Saund.  Rep.  96  [6].  Lord  Saye  and  SeWt 
case,  10  Mod.  46. 

32.  Every  one  is  presumed  to  giant  tbil 
which  he  may  lawfully  grant  FoaU  v.  Berk- 
ley, Orl.  Bridg.  544. 

33.  A,  by  indenture,  covenanted  and  gnntr 
ed,  &0.  certain  lands  to  A,  B,  and  A  her  toa, 
and  to  the  heirs  of  the  said  A;  habendum  to 
these  from  the  date  of  the  same  indenture 
until  the  end  of  ninety-nine  years ;  no  livery 
of  seisin  was  made ;  held,  that  as  that  wu 
necessary  to  protect  the  estate  limited  in  fee, 
nothing  would  have  passed  but  an  estate  at 
will,  if  the  deed  had  stopped  there ;  but  as  aa 
estate  for  years  was  limited  in  the  habendttm, 
that  was  good  presently  by  the  delivery  of  the 
deed,  it  appearing  to  be  the  intention  of  the 
parties ;  and,  upon  construction  of  the  wbole 
deed,  the  word  **  heirs"  was  void :  and  if  Ure- 
rv  had  been  made,  it  would  not  have  altered 
the  case.    Baldwin'^  case,  2  Co.  23  a. 

34.  It  is  a  good  rule,  that  where  an  estate 
for  years  is  hmited,  or  future  interest,  aod 
when  it  should  begin  there  is  none  to  take  it, 
that  it  shall  be  void.  Poole  y.  i&siby,  OrL 
Bridg.  371. 

35.  A,  in  consideration  of  an  intended  mtf^ 
riage  with  B,  by  deed  gave,  granted,  and  ooo* 
veyed  certain  lands  to  B  and  C  and  their  v 
signs,  to  hold  to  the  use  of  B  and  her  assi^ 
for  life  in  bar  of  dower,  and  then  to  the  use  of 
the  heirs  of  the  body  of  B  by  A,  remainder 
over;  and  covenanted,  that  the  premisea 
should  remain  and  continue  to  the  uses  lod 
intents  aforesaid;  held,  that  this  deed  operated 
as  a  covenant  to  stand  seised ;  and  that  aa 
only  child  of  the  marriage  was  entitled  after 
the  deaths  of  A  and  B.  JDoe,  d.  Milbw%  ▼• 
&i/ite^  WiUes,  673. 

36.  A,  in  consideration  of  natural  love,  sod 
of  lOOL  by  lease  and  release,  granted,  releas- 
ed, and  confirmed  certain  premises  after  his 
own  death,  to  his  brother  B  in  tail,  remainder 


DEED. 


471 


loC,  (die  aoB  of  another  brother  of  A)  in  fee ; 
and  he  covenanted  and  granted,  that  the  pre- 
mises should  (after  his  death)  be  held  bj  B 
and  the  heirs  of  his  bodj,  or  bj  C  and  his 
heirs,  aceordinsr  to  the  true  intent  of  the  deed; 
held,  that  the  deed  cuuld  not  operate  as  a  re- 
lease, bat  that  it  was  good  as  a  eovenant  to 
■tand  seised.  Roe,  d  WUkituon,  ▼.  Dranmarr, 
WiJ!es,683. 

37.  A  construction  shall  not  be  made  to 
work  a  wronff.  Piggot  v.  Earl  of  Sali^ry, 
2  Mod.  116. 

VII.  What  atoids  a  deed. 

1.  Rasnre  or  interlineation  by  a  stranger  in 
a  material  part,  avoids  a  deed.  Winacombe  v. 
P^gott,  1  Ro.  40. 

§.  But  if  in  an  immaterial  part,  it  does  not 
make  it  void.    Rex  v.  Beck,  Stra.  11 60. 

3.  If  words  are  blotted  out  (after  execution) 
by  the  grantee  himself,  though  in  a  place  not 
maieri^,  it  will  make  the  deed  void.  AnotL 
3  Dy.  261.  pL  29. 

4.  If  a  blank  be  left  in  a  bond  for  the  date, 
and  the  obligee  after  delivery  insert  the  date, 
it  makes  the  bond  void.    Mo.  28. 

5.  A  deed  is  avoided  by  inserting  words 
(after  sealing  and  delivery)  by  the  obligor's 
servant,  and  by  consent  of  the  obligor,  and 
for  his  benefit.  Markham  v.  Gonastoti,  Cra 
£liz.  626. 

6.  The  alteration  of  a  deed  by  the  obligee 
in  a  point  material,  or  not  material,  avoids  the 
deed ;  but  the  alteration  by  a  stranger,  with. 
out  the  privity  of  the  obligee,  does  not  avoid 
the  deedj  unless  the  alteration  is  in  a  material 
point  PigoCa  case,  11  Co.  26.  1  Ra  39. 
Moore,  835.    2  Bulst  246.  S.  C.    11  Co.  26. 

7.  Raaure  of  a  deed  does  not  avoid  it,  if  it 
be  in  a  part  not  prejudicial  to  the  party  who 
would  avoid  it  Ld.  Darey  v.  Sharpe,  1  Leon. 
382. 

8.  If  the  grantor  erase  the  name  of  one, 

and  put  in  the  name  of  another 
[  *471  ]  'covenantee,  the  deed  is  made  whol- 
ly void.    Ma  300. 

9.  The  name  of  baptism  of  a  stranfifer  omit' 
ted  in  the  condition  of  a  bond,  and  afterwards 
uuerted  by  the  direction  of  the  obligor,  avoids 
the  deed.    Mo.  647. 

10.  A,  seised  in  foe  of  certain  messuages, 
^y  deed  indented  and  inroUed,  bargained  and 
soldsll  his  tenements,  &c.  in  the  parish  of  St 
A,  in  the  tenure  and  occupation  of  J.  N. ;  the 
^ivgainee  entered  and  made  a  lease ;  A  was 
^^rwards  attainted  of  high  treason,  and  the 
^Qcen  by  letters  patent  granted  the  said  mes- 
■lages  to  J.  S.  in  fee ;  held,  that  the  bargain 
*Qd  lale  were  void ;  for  when  there  is  an  error 
^  the  description  of  the  principal  thing, 
^hoa^h  there  was  no  errcir  in  the  addition, 
pothing  passes;  but  when  the  first  description 
ii  true,  a  false  addition  does  not  vitiate  the 
fnuit    Attomet/'General  v.  Dowtie,  3  Co.  96. 

11.  A  deed  executed  by  an  illiterate  person 
^oes  Qot  bind  him' if  read  folsely,  whether  by 
^  grantee  or  a  stranger ;  and  this  may  m 


pleaded.     T%ormighgood'9  case,  2  Co.  9  a. 
Hob.  96. 

12.  Or,  if  it  be  falsely  read,  or  the  sense  de- 
clared differently  from  the  truth,  even  by  a 
friend  of  his,  unless  there  be  covin.    Id.  ibid. 

13.  If  a  lease  or  obligation  be  read  to  an 
unlearned  man  thus:  *Mf  J.  S.  and  his  wifo 
convey  unto  you  their  estate,  then  you  release, 
or  are  bound  ;**  and  in  truth  the  condition  is, 
if  the  husband  do,  without  naming  the  wifo, 
this  is  void.    Hob.  126. 230. 

14.  A  deed  may  be  made  by  a  blind  man. 
Jenk.  Cent  222. 

15.  But  if  he  seal  a  deed,  which  is  read  to 
him  falsely,  he  will  not  be  bound  by  it  Shut- 
ter*9  case,  12  Co.  90.  Moore  v.  Harvey,  Hob. 
96. 

16.  Deeds  are  avoidable  by  infancy,  cover- 
ture, fraud,  rasure,  duress,  6lc  Jenk.  Cent. 
166. 

17.  If  a  deed  be  delivered  to  be  cancelled, 
and  be  not  cancelled,  it  remains  a  good  deed 
stiU.    Cro.  Eliz.  483. 

18.  A  deed  cannot  be  avoided  bv  duress  or 
imprisonment  of  a  stranger.  PuUein  v.  J7en- 
son,  1  Ld.  Raym.  357. 

19.  It  shall  not  be  avoided  by  breaking  the 
seal  ofoneof  the  obligors,  if  the  covenants  be 
several,  but  against  him  only ;  otherwise,  of  a 
rasure  in  a  ckuse  which  concerns  them  all 
MattJiewson  v.  Lydiate,  Cro.  Eliz.  546. 

VIII.  How  IT  MAY  Bl  TAKXN  ADVANTAGK  OF. 

1.  The  erasure  of  a  deed,  by  which  it  be- 
comes void,  may  be  given  in  evidence  under 
the  plea  ofnon  ett  factum*  PigoVa  case,  U 
Co.  26  b. 

2.  When  a  writing  has  once  taken  effect  as 
a  deed,  but  afterwards  by  matter  ex  poMt  facto 
is  impaired,  the  party  cannot  take  advantage 
of  it  on  the  plea  of  non  eat  factum,  but  must 
show  the  matter  speciaUy.  Sir  R*  Manwobd 
V.  Harris,  Sav.  71.  Mo.  30.  42.  66.  80.  Con- 
tra, WhelpdaWa  case,  5  Co.  119  a. 

3.  In  trespass  quare  cJauaum  f regit,  the  de- 
fondant  pleaded  a  release  from  the  plaintiff  to 
J.  S.,  and  justified  as  servant  to  the  feo^e  of 
J.  S. ;  the  plaintiff  replied,  that  he  was  a  lay. 
man  not  lettered,  and  that  at  the  time  of  the 
release,  divers  arrearages  of  an  annuity  were 
due  to  him  ;  and  that  one  J.  W.  took  the  deed 
while  it  was  reading,  and  said  to  him,  **  you 
will  better  understand  it  by  hearing  than  b^ 
reading,*'  and  taking  it  in  his  hand  said,  *'  it 
is  but  a  release  of  the  arrearages  ;*'  and  ho 
said,  '*  if  it  be  so,  I  am  contented ;"  held,  under 
this  plea,  that  the  release  was  void.  Thorougk- 
good^a  case,  2  Co.  9  a. 

4.  If  lessor  erase  flrom  the  lease  a  parcel  of 
the  things  demised,  the  lessee  can  plead  it  in 
debt  for  the  rent ;  aed  muere,  whether  the  les- 
sor himself  can  plead  it  against  the  lessee  for 
the  term.    Mo.  35. 

5.  Upon  turn  eat  factum  found  against  a 
deed,  it  may  be  kept  in  court;  aliter,  if  on  a 
ooUateral  isiae.    JnUh  v.  Wella,  1  Saik.  215. 
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IX*  Bt  whom* 

1.  Every  deed,  feoflfhient,  or  eraat,  which 
any  man  non  eompoi  mentit  makeB,  b  voida- 
ble,  not  by  himself,  but  by  hia  privies  in  blood 
or  representation.  BtnerUyU  case,  4  Co. 
123  b. 

2.  Neither  can  he  have  relief  in  a  ooort  of 
equity.    Ibid. 

X.  dow  A  DIBT  OR  DUTT  EAISKD  BY  DKXD  MAT 

BX  maCHARGEDw 

Where  a  duty  accrues  by  a  deed  in  cer- 
tainty,  although  the  duty  be  merely 
[  *472  ]  *in  tiie  personalty,  a  discharge  must 
be  by  deed ;  but  where  no  certain 
duty  accrues  by  the  deed,  but  a  wrong  or  de- 
fiiult  subsequent,  together  with  the  deed,  gives 
an  action  to  recover  damages  (which  are  only 
in  the  personalty)  fi>r  such  wrong  or  default, 
accord  with  satiafiiction  is  a  good  plea;  and 
generally,  in  all  actiouB  where  damages  only 
are  to  be  recovered,  arbitrementor  accord  with 
satisfaction  is  a  good  plea.  Blake*9  case,  6 
Co.  43  b.    Cro.  Jac.  99.    Noy,  110.  &  C. 

XI.  RXMSDY    lOR    OBTAUflMO  roSBEBBION  OF  A 

DZBD. 

No  action  lies  for  a  deed  determined.  SuU 
eliffe  V.  CwMAhU,  Yelv.  224. 

XII.  PlKAOINGS  BBSraCTXNQ  DEEDS. 

1.  In  an  action  on  a  deed,  the  deed  must 
be  declared  on,  except  in  the  instance  of  debt 
fiir  rent    1  Saund.  Rep.  276  d,  n.  [&]. 

2.  Per  Kriptwn  factum  apud  W.,  does  not 
import  a  deed.  Moore  v.  Jonei,  2  Stra.  814.  2 
Ld.  Raym.  120&  3  Lev.  234. 

3.  Indentura  facta  inter  A  etB,  imports  a 
■eaJing  by  both.  Aikituon  t.  CoolwortA,  1 
Stra.  512. 

4  A  writing  required  by  statute,  &c.  to  be 
■igned  and  sealed,  shall  not  be  intended  a  deed, 
nor  need  be  pieced  with  prqfert  in  curia, 
Feltham  v.  Cudw/rth^  2  Ld.  Raynu  763. 
967. 

5.  Deed  before  time  of  memory,  concerning 
private  inheritances^  and  not  any  liberties  or 
fivnchises,  ii  supported  by  usage  in  pais,  u 
good,  and  may  be  pleaded,  though  there  has 
been  no  allowance  of  it  in  eyre.  Jamee  v. 
TVoUop,  Skin.  51.  239.  8.  C. 

6.  A  deed  must  be  pleaded  to  be  sealed  and 
delivered,  or  by  words  tantamount  1  Leon. 
310.  1  Saund.  Rep.  291.  2  Saund.  Rep. 
47  •. 

7.  The  omission  of  a^gtZZatum  in  the  profert 
of  a  deed  is  cured  by  pleading  over  or  by  ver- 
dict   2  Ld.  Raym.  1126. 

8.  A  deed  may  be  pleaded  as  made,  indent- 
ed, and  concluded,  on  a  day  diffisrent  ftom  its 
date.    1  Saund.  Rep.  291.  n.  [6]. 

9.  A  deed  dated  at  B.  makes  it  local,  ^non. 
11  Mod.  51. 

10.  If  a  man  plead  hia  deed,  dated  the  20th 
of  January,  and  delivered  the  30th,  he  ought  to 
say,  "  first  delivered  on  the  30th,**  or  it  shall 
be  taken  a  perfect  deed  on  the  20th.  ilnen. 
2  Dy.  221.  pL  18. 


11.  "Bj^  mdentnre  wifiieaBti^  a  dmnise 
from  A,**  18  not  a  sufficient  averment  that  A 
demised.  Jonet  y.  Weavety  2  Dy.  117.  pL 
76. 

12.  But  in  a  declaration,  the  deed  may  be 
pleaded  by  a  testatum  exiMtU;  thoagh  itn 
otherwise  in  pleas  and  avowries.  1  Saond. 
274.  n.  (1).    2  Saund.  3ia  n.  (5). 

13.  A  deed  should  be  pleaded  aooordiog  to 
its  operation  in  law ;  but  otherwise  of  matten 
of  fact  Crmnpton  v.  Ward^  11  Mod.  3I6L 
SUer  V.  Shalcroft,  Holt,  177.  211.  1  Samid. 
23.  2  Saund.  97  6.  CAiOoner  v.  Dons,  1  Ld. 
Raym.  403. 

14.  But  pleading  upon  the  words  of  the 
deed  is  sufficient,  and  the  court  will  adjudge 
thereon  according  to  the  construction  en"  law. 
Semb.    3  Lev.  247.  292. 

15.  Care  should  be  taken  to  state  the  true 
operation  of  a  deed  in  pleading ;  Ibr  if  it  be 
pleaded  as  one  species  of  conveyance,  wbenit 
can  operate  only  as  another,  it  is  bad.  Oemert 
V.  iS%ea/0,  Carth.  308.  1  Vent  109.  Cro.  EL 
166.    2  Saund.  Rep.  97  6,  c. 

16.  Thus,  if  tenant  for  life  mat  his  estils 
to  him  in  reversion,  and  this  be  pleaded  as  a 
grant,  it  is  ill  pleading;  for  it  oo^htto  be 
pleaded  as  a  surrender,  according  to  the  due 
operation  of  law.  Baker  y.  Zaite,  Skin.  315. 
4  Mod.  149.    3Lev.29L    2  Vent  149. 

17.  If  a  jury  by  their  verdict  undertake  to 
collect  the  contents  of  a  deed,  and  also  find  the 
deed  in  hoc  roerba^  the  court  will  regard  the 
deed  only.    2  Saund.  Rep.  97  c  n.  (3). 

18.  A  deed  is  not  within  the  statute  of  limi* 
tations.    2  Saund.  Rep.  65  [a]. 

Xni.  Of  AVEUJIIG  AOADIBT  A  DSD. 

1.  A  deed  set  out  in  pleading  cannot  be 
contradicted  by  averment  of  matter  not  con- 
tained in  the  said  deed.  AUkanCe  case,  8  Ox 
150  b.  1  BrownL  62.  S.  C.  Green  v.  Bam, 
Salk.  197.  S.  P. 

2.  A  parly  to  a  deed  cannot  aver  the  defir^ 
ery  of  it  berore  the  date.    1  Ld.  Raym.  356. 

3.  Nor  is  any  averment  to  be  re- 
ceived* against  the  express  words  of  [  MTS  ] 
a  deed  or  wilL    Bliuet  v.  CranweU^ 

Salk.  227.  Cro.  El.  75.  DiUmn  v.  Frm, 
1  And.  313,  314.  Bend,  la  Sty.  211.  S 
Ro.  90. 

4.  A  consideration  to  make  a  bargain  tod 
sale  may  be  averred,  though  not  mentioned  in 
the  deed.  Shniih  and  Imm^»  case,  1  Leoo. 
17.0. 

5.  A  party  may  aver  that  there  was  aa- 
other  consideration  than  that  expressed  in  tbe 
deed,  if  it  be  consistent  with  the  deed.  Wil- 
les,  67a 

6.  So  a  life  esUte  in  remainder  aflertbe 
death  of  the  husband,  and  limited  on  a  condi- 
tion, may  be  averred  to  have  been  for  jomtiuet 
though  not  so  expressed  in  the  oonveyince. 
VemmCe  case,  3  Dj.  317.  pi.  7. 
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L  RBPBOmiO    TRS  OFffSNQB  OP  nXAUNO 

OKIE,  pb  473. 

IL  Or  DIBTBAIiailQ  DIKE,  p.  474. 


L  RnnDLTiMi  thb  oirncb  ov  stiauiigi 

1.  The  itetute  3  &  4  W.  &  M.  c  10.  and 
other  statutes  roqMCtiiv  deer-ctealing  are  to 
be  eoDstnied  strictly.    Holt,  215. 

3.  Tlw  deacripCum  of  a  |ilaoe  where  deer 
hftfe  been  usually  kept,  does  not  refer  to  the 
wordi  forest,  chase,  Alc.  Rex  v.  Afenft,  2  Stra. 
1119. 

3.  The  statafe  enacts,  ^that  if  any  person 
or  persons  shall  course,  hunt,  take  in  toil,  kill, 
or  woond  any  deer,  or  idiall  be  aiding  and  as. 
Bistin^  therein,  that  then  every  person  so 
ofieocBng  shall  forfeit,  6tc  ;**  it  was  held  under 
thii  statute,  that  a  person  who  aids  and  as- 
niti  another  by  persuading  him  to  hunt  and 
kill  the  deer,  and  lending  him  a  dog  and  a 
hone  tat  that  purpose,  is  a  principal  offisnder, 
thhoQgh  he  is  not  actually  present  at  the 
time  the  oSenee  is  committed.  Rtx  ▼.  WkiMi' 
ier,llMod.35.    2Ld.IUym.842.&C. 

4.  KiBing  deer,  where  there  is  a  pretence 
of  rig-ht,  is  not  within  the  acts  sgainst  deer- 
iteahng.    Rex  t.  Speedy  1  Ld.  Raym.  584 

5.  A  prosecution  for  deer-stealing  must  be 
omuneDoed  within  twelve  lunar  months.  Rex 
▼.  Pukkm,  5  Mod.  331. 

^  A  OQnyiction  was  quashed  for  not  show- 
u^ir  that  the  place  was  inclosed.  Meg.  t. 
mrK,  S  Ld.  Raym.  791. 

7.  On  a  conyictioD  ifor  huntinr  deer,  stating 
that  A  hunted  deer,  and  broke  toe  park,  with- 
wt  eoDsent  of  the  owner,  those  words  are  to 
beappHed  to  the  hunting  as  weU  as  to  the 
l"«^g.    JKcx  ▼.  i>raike,  2  Show.  490. 

&  In  an  information  for  hunting  deer  in  a 
fi>Rit,  it  is  sufficient  to  state  generally,  that  it 
wu  without  the  consent  of  the  keeper.  Rex 
»ait«*,7Mod.7a 

.  9>  An  indictment  for  breaking  and  enter, 
in;  apark,  and  for  hunting  and  killing  follow 
deer,  ooneludmg  eontra  firmam  etaiuti,  is 
^^  although  the  statute  mentions  only  hvaaU 
iq;  and  killing  the  deer,  but  says  notmng  as 
tobreakbg  the  park.    Rex  t.  PoaUy  2  Show. 

10.  8oa  conviction  on  13  Oar.  2.  c.  10.,  for 
honting  deer,  is  good,  although  it  also  sUte 

^  the  park  was  broken.    Rex  v.  Drake,  2 

Show.  430. 

.  p!  ^  conviction  for  deer-stealing,  though 
n  does  not  appear  whether  on  confession  or 
wutence,  ia  yet  good.    5  Mod.  447. 

J*.  By  13  Car.  2.  c  1.,  every  person  who  is 
^<m  the  pursuit,  when  a  deer  is  unkwfully 
2S^ ^  ^^  ^^^  penalty.  Rtxr. Drake, 

&  4  w  ^^^^"^^"■'t  ^  it  ^V^  ^  etatute  3 

ri  1    •  *  M*  c.  10.  is  a  judgment    Rex  v. 

^^J^Holt,214. 

j.^'  ""^  ezecutioa  upon  a  conviction  for 

^^••tialuig  must  be  by  /m  Jaem$,9ad if 


the  sheriff  return  iiii2Za  bona,  then  a  camaa 
against  the  body.    Rexf,  JZcigers^  Garth.  231. 

15.  On  a  warrant  Upon  conviction,  the  con- 
stable may  sell  the  distress.  Rex  v.  Naek,  3 
Ld.  Raym.  990. 

16.  On  a  conviction,  if  goods  cannot  be 
found  to  satisfy  the  whole  penalty,  they  can- 
not be  seized  for  part,  and  corporal  punish- 
ment inflicted  for  the  residue.  Mex  v.  Wystt* 
2  Ld.  Raym.  1196. 

[See  alio  ante,  tit  GofcyicnoN,  div.  (b)  p. 
354] 

II.  Of  DisTaAnnHo  dedu     [  4T4  ] 

Deer  kept  in  a  park  for  the  pur-  ' 

poses  of  sale  may  be  distrained  for  rent  Da^ 
tie  V.  Powel,  7  Mod.  249. 

DEFAULT. 

1.  After  issue  joined  in  a  personal  action, 
the  defendant  shall  have  but  one  essoign  and 
one  defe.ult,  and  this  must  be  at  the  first  con- 
tinuance after  issue.    6  Mod.  6, 

2.  Where  a  defendant  makes  defoult  at  nisi 
priue,  no  judgment  can  be  given  for  him,  nor 
repleader  awarded.  SiapU  v.  Hayden,  Salk- 
216.    6  Mod.  a    2  Ld.  Raym.  925.  a  C. 

3.  No  suggestion  can  be  made  on  the  roll 
by  a  defendant  after  default  at  niei  priue. 
Brampton  v.  Crabb,  Stra.  46. 

4  Wherever  in  a  real  action,  thede&ult  is 
saveable,  so  that  a  grand  or  petit  cane  shall 
go  there  in  a  personal  action,  a  defonlt  is  not 
peremptory.  6  Mod.  5. 

5.  In  personal  actions,  the  first  defoult  be- 
fore, and  the  second  after  issue  joined,  is  per- 
emjytorr.    Staple  v.  Hoyden,  1  Salk.  216. 

6.  If  a  defendant  imparl  in  a  personal  ac- 
tion, and  do  not  appear  at  the  day  ^ven,  the 
defoult  is  peremptory,  and  finaJ  judgment 
shall  be  given  against  him,  although  the  im- 
parlance be  on  a  plea  in  abatement,  or  on  a 
release  pleaded,  and  a  demurrer ;  and  if  after 
such  defoult  a  further  day  should  be  riven,  the 
proceedings  will  be  erroneous.  Staj^  v.  Hay 
den,  6  "NLod.  5. 

7.  In  a  real  action,  if  the  tenant  make  de- 
foult on  the  original,  that  is  before  appear- 
ance, the  demandant  shall  have  a  grand  cape; 
and  if  the  tenant  do  not  save  his  defoult,  the 
demandant  may  sign  final  judgment  on  the 
return  of  the  grand  cape,  or  he  may  release 
the  default,  and  continue  the  suit  by  further 
process.    Stapile  v.  Hayden,  6  Mod.  5. 

8.  If  the  tenant  in  a  real  action  make  de- 
foult  after  appearance,  the  petit  cape  shall 
issue ;  and,  if  the  defoult  be  not  saved,  judg- 
ment may  be  signed.  Staple  v.  Hayden,  & 
Mod.  5. 

9.  On  a  default  made  by  a  tenant  in  a  reat 
action  at  nm  priue,  the  postea  is  marked,  but 
the  defoult  is  not  recorded.    6  Mod.  6. 

10.  In  a  writ  of  annuity,  and  in  a  writ  oT 
eeeta  ad  tntlendinoim,  if  the  defendant  make 
defoult,  there  shall  be  a  diotFtofao  to  afiord 
him  an  opportimify  of  saTinf  his  defoult^foc 
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theie  «re  in  the  natnie  of  real  actions.    6 
Mod.  9. 

11.  A  default  may  be  waived  in  real  ac- 
tions, not  in  pereonaL  StapU  ▼.  Hoyden^  Salk. 
217.    2  Ld.  Rajm.  924  S.  C. 

12.  The  day  o^  nist  priuM  not  being  the 
^ame  with  the  day  in  bank,  a  default  at  ntsi 
srstts  cannot  be  waived  at  the  day  in  bank. 
Sla^  ▼.  Hayden,  1  Salk.  217.  6  Mod.  9. 

13.  In  debt,  if  the  defendant  come  in  upon 
the  exigent,  and  the  plaintiff  pray  a  day,  and 
the  defendant  make  default,  process  shall  go 
to  bring  him  in ;  but  if  the  judgment  had  been 
to  the  writ,  judgment  should  be  given  on  the 
de^ult    6  Mod.  6. 

14.  A  default  at  ntsi  priu»  in  a  personal 
action  is  always  recorded,  and  therefore  there 
is  no  ftrther  process  to  bring  the  defendant  into 
court,  on  the  default  being  released.  6  Mod.  5. 

15w  Suffering  judgment  to  go  by  default  is 
an  admission  of  the  contract  declared  on. 
EaM  India  Company  v.  Glooer^  Stra.  612. 

DEFEASANCE. 

I.  WbAT  ISA  DEFIABANCB,  p.  474. 

II.  How  rr  should  be  pxrformxd,  and  the 

PCaiOEMANCX  PLEADED,  p.  475. 

[Se9  alio  ante,  tits.  Bond  and  Condition.] 

,  I.  What  is  a  defeasance. 

1.  A  defeasance  is  but  a  conditional  release. 

2  Saund.  48. 

2.  If  in  the  same  deed,  it  is  called  a  condi- 
tion.   2  Saund.  Rep.  47  s. 

3.  A  letter  of  license  that  the  ob- 
[  *475  ]  ligor*  shall  not  be  sued,  amounts  to 
a  release.  2  Saund.  Rep.  47  s. 

4.  A  defeasance  must  contain  proper  words, 
and  most  be  by  matter  as  high  as  the  instru- 
ment to  be  defeated ;  and  must  be  so  pleaded. 
2Saund.Rep.47s. 

5.  One  deed  may  operate  as  a  defeasance  to 
another  without  express  words  of  relation  to 
it     TreveU  v.  A^gos,  Willes,  107. 

6.  The  general  words  of  a  defeasance  may 
be  restrained  by  a  particular  recital,  or  other 
part  of  the  same  instrument  2  Sannd.  Rep. 
47  t,  n.  [c]. 

7.  A  bond,  judgment,  or  statute,  may  be  de- 
feated by  a  defeasance  made  afterwards. 
Fowell  V.  Forrut,  2  Saund.  4a 

8.  So  a  defeasance  of  a  feoffment  of  lands 
contained  in  the  same  charter  of  feoffment,  or 
in  another  deed  sealed  at  the  same  time,  is 
good ;  but  if  sealed  afterwards,  it  is  void.  2 
Saund.  48. 

9.  A  defeasance  dated  befere  bat  delivered 
afler  a  recognizance  is  agood  bar  to  it  Anon. 

3  Dv.  315.  pL  100. 

10.  Defeasance  of  a  deed  cannot  be  without 
deed.    Blemerhauet  v.  PierBon^  3  Lev.  234. 

11.  A  covenant  not  to  sue  a  bond  in  ninety- 
nine  years  is  no  defeasance.  Anon,  Comb.  123. 
IL  I&>w  rr  should  be  pbevormed,  and  tbb 

muKsaMANCE  pleaded. 
1*  A  defeasance  mtist  be  strictly  performed, 


I  being  in  fefour  of  the  oUigor,  &o.    S  Samd. 
Rep.  47  t 

2.  Where  the  defeasance  upon  a  bond  is  to 
pay  a  less  sum,  a  plea  of  tender  is  good  with- 
out tout  tempi  prist ;  otherwise,  of  a  bond  with 
a  condition.    Cotton  v.  CtifUm^  Gro.  Eliz.  755. 

3.  Payment  after  the  day  named  in  a  defeas- 
ance or  condition,  dtc.  with  interest,  noaynov 
be  pleaded  under  stat4  Ann.  c  16.;  but  not  a 
tender  afttr  the  day.  2  Saund.  Rep.  4&  48 1 
n.  f/]. 

4.  If  it  be  to  make  the  obligation  void  qd 
payment  of  a  certain  sum  on  a  particular  day, 
the  plea  must  in  ferm  state  it  to  have  been  w 
made,  though  it  may  have  been  paid  before  tbe 
day.    2  Saund.  Rep.  47  t 

5.  In  pleading  a  tender  according  to  a  de- 
feasance in  anoUier  deed,  defendant  need  not 
say  he  always  has  been  and  still  is  ready  to 
pay,  but  he  must,  if  the  defeasance  be  in  the 
same  deed.    2  Saund.  Rep.  48. 

6.  When  a  bond  was  conditioned  for  paj^ 
ment  of  money  on  the  25th  of  December,  and  a 
subsequent  deed  between  the  same  parties  wis 
executed,  by  which  the  obligor  covenanted  that 
if  the  obligee  should  pay  on  the  25th  of  Decem- 
ber 5f .  in  the  pound,  such  payment  should  be  ac- 
cepted in  full  diachar^  and  satiafecttoo  of  all 
sums  due,  dbc.,  and  might  be  pleaded  and  given 
in  evidence,  dtc;  it  was  held,  that  the  defend* 
ant  might  plead  (to  an  action  on  the  bond)  a 
tender  and  refusal  of  the  5s.  in  the  pound  oa 
the  25th  of  December.  TrefotU  v.  Aggu, 
Willes,  107.    Com.568.S.C. 

7.  If  it  be  to  make  the  bond  void  on  pay- 
ment on  or  before  a  certain  day,  the  defendant 
may  plc«d  payment  before  the  day.  2  Saund. 
Rep.  4a 

8.  The  plaintiff  declared  on  a  promisniy 
note  given  to  him  by  the  defendant,  and  alleg- 
ed that  befere  the  note  was  given,  it  wasagreed 
between  them,  that  if  the  defendant  should  boy 
of  the  plaintiff  all  the  malt  expended  in  hu 
dwelling^ouse  for  three  years,  the  note  sboold 
be  void ;  averring,  that  the  defendant  had 
expended  a  certain  quantity  of  malt,  &c.  hot 
had  not  bought  it  of  the  plaintiff;  held  good, 
on  demurrer ;  because  the  note  formed  no  part 
of  the  agreement,  or,  at  the  most,  that  the 
agreement^  must  be  considered  only  as  a  de- 
feasance, and  then  if  the  defendant  would  take 
advantage  of  it,  he  should  show  perfbnnanca 
on  his  part    Comithy.  BoiUke,Winm,iiB. 

DEFENCE. 

Sm  post,  tit  Plea. 

DEMAND. 
I.  Wren  a  nciiAifo  » ftacEB^sMY,  p.  il^ 
II.  When  not,  p.  470. 
IIL  How  rr  should  be  mads,  p.  477. 
[See  aUo  pott,  tit  RBamnrr.] 

*I.  When  a  demand  n  NBCBssAmT.  [  H76  ] 
1.  If  there  be  a  condition,  that, 
fer  defeuU  of  rent  paid,atena  shall  ceais,  it  ii 
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necewMy  to  make  a  demand  of  the  rent  upon 
theUiuL  iiiion.3Dy.5l.pLl8.  Hob.  67. 331. 

2.  In  the  case  of  a  oommoo  person,  if  the 
rent  is  retenred  payable  at  a  pkce  out  of  the 
land,  to  ttke  advantage  of  the  condition,  the 
rent  moat  be  demanded  at  the  place  where  it 
is  appointed  to  be  pikid.  Boroughe't  ca8e,4Ca 
72  b.   3  Dy.  51.  pi.  18.  temb,  cant 

3.  Queen  Elizabeth  made  a  lease  of  land  for 
jean,  reoerrin^  rent  payable  at  the  Ebcchequer, 
or  into  the  hands  of  her  bailiffs  or  receivers, 
with  condition  to  be  void  on  non-pajment  of 
rent ;  and  afterwards  granted  the  reYersion  to 
another  and  his  heirs;  it  was  held,  that  the 
grantee,  in  order  to  take  advantage  of  the 
condition,  must  demand  the  rent  upon  the  land. 
Bvrwght'M  case,  4  Co.  72  b.  Cro.  EL  462. 
Moore,  404.    Goldb.  124.  S.  & 

4  A  legacy  is  not  payable  withoat  demand. 

5.  A  nomine  pama  is  not  recoverable  with- 
oat a  demand  of  the  rent  Tuftian  v.  Roper^ 
T.  Jonea,  33.  Hob.  122.  20a  62.  Duppa  y. 
J^  1  Sannd.  286, 287. 

€.  There  most  likewise  kw  a  demand  of  the 
penalty  itself,  the  latter  end  of  the  day  after 
tbe  rent  grows  due.  Browne  y.  ZHinncry, 
Hob.  208l 

I.  No  advantage  can  be  taken  of  penalties 
or  forfeitures,  without  demand  at  the  day  ap- 
pointed. Orvniey  y.  KingtweU,  Hob.  207.  J. 
Bridg.^. 

8.  In  debt  far  rent,  defendant  pleaded  a  pro- 
^  that  if  the  rent  was  not  paid  the  lease 
noold  be  void ;  that  before  rent  became  due, 
"c  lease  became  void  by  non-payment  of  for- 
^r  rent ;  held,  that  lease  was  not  void  till  de- 
^nandmade.    W.Jo. 9, 10. 

9*  No  re.eitfry,  to  avoid  a  lease  without  de- 
mand.   Vaugh.32.    1  And.  254. 

10.  And  it  ouff  ht  to  be  made  in  a  notorious 
P^   Ibid. 

II.  If  the  lord  refuse  the  rent  which  at  the 
°^7  was  tendered  to  him  in  person,  he  cannot 
titer  diitroin  without  a  personal  demand. 
^fnUy  T,  KingsweU,  Hob.  207. 

12'  A  demand  must  be  made  where  an  in- 
^ia  to  be  determined.  Stnoard  y.  AlUn^ 
2Mod.264. 

II.  When  not. 

L  No  request  is  requisite  where  there  is  a 
covenant  to  do  a  thing  at  a  certain  day.  1 
And.49.  *  ' 

«•  No  demand  is  requisite  to  make  a  reentry 
|[^  rent  is  payable  out  of  the  land  leased,  if 
"*  not  required  by  the  deed.    1  And.  255. 

^  By  special  consent  of  the  parties,  re- 
^rj  nny  be  for  default  of  payment  of  rent 
j;»wout  demand  of  it  Dormer  y.  Crooker,  5 
^40  a.  Poph.22.  Jenk.  Cent  257.  a  C. 
^  An  annuity  granted  payable  af  Michael- 
^and  the  Annunciation,  (npetatur)^  is  due 
*^«o«t  demand.    Palm.  321. 

"^  Demand  not  necessary^where  it  is  ouost 
^»»|io«^    Anil*  y.  Worren,  Cro.  EUi. 


6.  Thooffh  the  brd  demand  not  hie  rent 
service  at  the  day,  yet  he  may,  afterwards  die* 
train  fiir  it  without  apersonaJ demand;  other- 
wiieof  a  rent-seek.  CrmnUy  y.  KingnoelL 
Hob.  207. 

7.  A  demand  is  not  necessanr  on  a  duty 
precedent    Matters  v.  Afarriof ,  Holt,  26. 

8.  Rent  should  be  tendered  without  demand. 
1  Ro.  216.     TYi/sfom  y.  Soper^  Vaugh.  32. 

9.  Demand  of  rent  need  not  be  alleged  when 
rent  is  pleaded  to  be  behind,  otherwise  upon 
justifying  entry  for  non-payment  Hob.  8. 
207,  206. 

10.  The  defondant  having  sold  a  horse  to 
the  plaintiff  for  eight  guineas,  it  was  agreed 
between  them,  that  if  the  plaintiff  should  think 
the  horse  not  worth  that  sum,  and  should  de- 
liver the  horse  to  R.  B.  for  the  defendant's  use, 
R.  B.  should  pay  the  plaintiff  eight  guineas, 
and  if  R.  B.  did  not,  the  defendant  would  pay 
upon  demand ;  upon  error  brought,  it  was  held 
that  no  demand  of  the  mcmey  was  necessary 
after  a  return  of  the  horse.   Skin.  347. 

11.  The  king  need  not  demand  a  rent  to 
avoid  a  lease.  1  Leon.  12.  2  Leon.  134.  8 
Leon.  125. 

12.  The  queen  can  take  advantage  of  a  con- 
dition  withcNit  any  demand ;  otherwise  of  her 
grantee.    Boroughe'e  ease,  4  Co.  72  b. 

*13.  Lease  of  abbey  lands,  reserv.[  *477  ] 
ing  an  ancient  rent  to  be  paid  at  a 
place  out  of  the  land,  with  a  ckose  of  re-entry; 
the  king's  reversioner  need  not  demand  the 
rent,  but  may  enter  under  32  H.  8.  c.  34.  fer 
non-payment;  a  fortiorij  where  the  clause  of 
re-entry  upon  such  default  is,  that  he  ehaU  en- 
ter without  further  demand.  KidweUey  y. 
Brande^  3  Dy.  68.  pi.  23. 

14.  A  distress  for  rent  is  both  a  demand  and 
a  distress.    Hob.  207,  208. 

15.  Rent  is  granted  with  a  clause  of  distress 
on  non-payment  after  a  certain  number  of 
days  6etn^  lawfvUy  demanded^  no  actual  de- 
mand is  requisite.  HodU  v.  Betl^  Lutw.  [512, 
513.] 

16.  A  demand  is  not  necessary  in  an  avow- 
ry  for  a  rent-charge.  Kink  y.  JLmwtry^  Hutt. 
23. 

17.  An  award  is  complete  without  it  2 
Saund.  62  6.  n.  [^]. 

18.  On  a  promise  to  pay  201.  on  such  a  da^, 
or  in  default  thereof  to  pay  40^.,  a  demand  » 
not  necessary  to  support  an  action  for  the 
penalty.    Bradeot  v.  T\fwer,  1  Mod.  89. 

19.  A  demand  for  rent  is  dispensed  with  by 
Stat  4  6.  2.    1  Sannd.  287  a,  6. 

III.  How  IT  SHOULO  SK  M40I. 

1.  Where  there  are  several  rents,  the  de- 
mands must  be  severaL  ifewe  v.  Huntingtomj 
Vaugh.  72. 

2.  If  a  demand  be  made  of  more  than  is  due, 
the  demand  is  void.  iZoioe  y.  Huntingtonf 
Vaugh.  72.    lRo.368. 

3.  Demand  ore  tenuo  need  not  be  made  oit 
the  very  person,  nor  at  the  last  hour  of  the  day. 
HaU  y.  Cf^fpor,  Carth.  266. 
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4.  A  demtnd  of  rent  mntt  beoerteinaBto 
the  time  and  what  it  dae,  and  the  findingof 
the  jury  of  all  then  due  is  not  material.  Fa- 
bian ▼.  Wifuton,  Cra  EUz.  209. 

5.  The  rent  in  case  of  forfeiture  of  a  copy- 
hold muBt  be  demanded  of  the  person  of  the 
tenant    Denny  ▼.  Lemman,  Hob.  135. 

6.  He  who  demands  rent  as  an  attorney  need 
not  tell  his  name,  nor  show  his  authority.  3 
Leon.  324. 

7.  Demand  of  homagre  must  be  of  the  per- 
son.   CranUy  v.  JIRngnoeU,  Hob.  207. 

8.  In  an  action  on  a  note  of  hand  made  pay- 
able **  three  months  after  the  plaintiff  shall  de- 
mand  the  same,"  a  demand  in  writingf  left  by 
the  plaintiff's  attorney  at  the  house  of  the  de- 
fendant is  not  sufficient,  for  the  demand  ought 
to  be  personal.  Duke  of  Norfolk  v.  Howard, 
3  Show.  235. 

9.  Rent  payable  at  a  certain  feast,  and  if 
not  paid  on  that  feast,  or  for  ten  days  after, 
lessor  might  re-enter,  rent  being  in  arrear,  en- 
try  held  iawiiil,  though  rent  not  demanded  till 
tenth  day.    AUen  v.  Harrioon,  1  And.  10. 

10.  Ifrent  be  leserved  with  condition  of  re- 
entry for  non-payment,  and  a  demand  is  plead- 
ed as  being  made  half  an  hour  before  sun-set, 
on  which  issue  is  taken,  and  the  iury  find  that 
rent  being  IL  10s.  was  demanded  a  quarter  of 
an  hour  before,  yet  it  is  good;  but  if  they  find 
that  the  rent  was  demanded  as  due  at  the  time 
of  the  demand,  whereas  it  should  be  at  t^ 
feaot  before^  it  is  bad.  JBrAy  ▼.  Green,  Lutw. 
1131.  [461]. 

11.  In  escape  brought  against  the  marshal 
of  the  King's  Bench  upon  8  &  9  W.  3.  c.  27., 
the  court  mclined  to  think  the  demand  fer 
producing  the  prisoner  (lio  particular  hour 
naving  been  appointed  in  the  notice)  ought  to 
have  been  at  uie  latter  end  of  the  day,  not  at 
twelve  o'clock.  Parko  v.  Crawford,  10  Mod. 
396,  397. 

12.  And  hkewise,  that  the  demand  ought  to 
have  been  upon  the  deputy-marshal,  and  not 
upon  a  turnkey.    Ibid. 

13.  But  it  was  held,  that  in  case  of  non-^it- 
tendance,  a  demand  at  the  prison  (though 
nobody  be  there)  would  be  sufficient.  Parko 
T.  Crawford,  10  Mod.  396. 

14.  "Aie  queen  makes  a  lease,  rendering 
rent  to  be  receiyed  at  the  Exchequer,  with 
condition  for  ceasing,  and  then  she  grants  over 
the  reversion;  demand  can  be  made  only  on 
the  land.    Mo.  404. 

15.  Demand  ought  to  be  made  to  avud  a 
lease  of  tithes  made  with  condition  of  re-entry, 
or  to  cease  for  rent  in  arrear,  at  the  place  ap- 
pointed for  payment,  although  it  be  off  the 
und,  or  out  of  the  parish.    Mo.  488. 

16.  It  should  be  at  the  place  of  payment, 
although  out  of  the  land.  Aeg.  v.  Howd,  Cro. 
Eliz.  534,  535, 536. 

17.  Demand  of  a  debt  may  be  by 

[  *478  ]  *entering  into  a  house  if  the  master 

be  there,  and  so  may  be  ayerred  in 


the  pleiu    B9UrUig$kMo  t.  Rag^  Cm.  Eii. 

877. 

18.  On  a  demand  of  rent,  it  m  not  mateii&l 
in  what  part  of  the  house  the  demand  is  made. 
2R0.43. 

DEMISE. 

1.  A  demise  at  will  is  sufficient  to  make 
land  be  accounted  demisable.  7\tfUan  v.  i2e> 
jier,  T.Jones,  29. 

2.  A  demise  to  feur  in  fee,  and  that  one  shall 

have  the  whole  for  life,  is  good.    Jly^  v. 
Choppin,  Yelv.  183. 

3.  If  a  demise  be  of  the  whole  to  B,  and 
after  of  the  whole  to  C,  they  are  jouit4ensntft 
WaUooY. Darky,  Yelv. 210. 

4.  The  word  *^  demise"  implies  a  fomer  to 
leaoe;  and  therefore,  upon  a  demise  of  lands 
without  a  title,  an  action  of  covenant  will  he 
fer  lessee  without  any  entry.  Holder  v.  7ky> 
for.  Hob.  12.  cited,  1  Saund.  Rep.  322  a.  n.  (S> 
[See  further  poot,  tits.  EncTMSirr,  Giavt, 

Lease.3 
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I.  Or  nmnREEKS  in  osifE&AL,  p.  478. 
II.  What  is  a  €KX>d  oause  or  PKwmsWj  ^ 
478. 

III.  What  is  not,  p.  479. 

IV.  When  a  gknekai.  dkmukbxk  n  mwn- 

oiZMT,  p.  479. 
V.  When  the  DEMUBXxa.  should  bi  on- 
OIAL,  p^  480. 
VI.  RxLATiyB  TO  THE  FOUI  OT  IBB  miDl- 
REE,  p.  461. 

VII.  Procbedinos  on  demuessr,  p.  461. 

VIII.  Or  WrrHDRAWINQ  a  DEMUEEBa,  p.  432. 

IX.  EnaoT  or  a  dehueebe,  p.  489. 


L  Or  nBMiTEaEES  nr  obneeal. 

1.  A  demurrer  is  a  plea.  Wilton  v.  LnOt 
1  Ld.  Raym.  22. 

2.  A  demurrer  may  be  after  an  imparlince. 
Bex  y.  Haddock,  Andr.  150. 

3.  After  a  rule  given  to  rejoin  issoaUy,  die 
defendant  may  demur.  MAkewB  v.  Wkak, 
Ca.PracC.P.  111. 

4.  But  a  formal  demurrer  is  not  an  isniaUe 
rejoinder  within  a  judge*s  order.  Neebett  ▼. 
Farmer,  2  Barnes,  144. 

II.  What  is  a  GOon  cause  or  DBMnTEBZi. 

1.  One  may  demur  to  a  writ  for  any  imper* 
foction  apparent  therein,  after  oyer,  and  entry 
of  the  writ  on  record,  as  wdl  as  for  a  varisnce 
between  the  deed  and  count  whereon  the  deed 
is  founded.  Clarke  v.  Jo/^uon,  Lutw.  [569]. 
1359. 1483.]  1644. 

2.  A  plea  that  defendant  oomes  and  de- 
fends, &«.,  without  saying  by  attorney,  or  in 
person,  held  bad  on  demurrer.  Bolton  t. 
C2arib,  1  Sid.  370.  Gardiner  y.Pertlim,  Lutw. 
[581.]  1386.  S.  P. 

3.  So  a  plea  by  a  corporation,  or  by  hnsband 
and  wife,  should  state  that  they  appear  by  t^ 
tomey.    Co.  Lit  66  b.  Com.  Dig. ]P]ead«r,9 
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B2.    IddA.    3 Sftimd 919.    lCh.FL469, 
470. 

4  If  the  defendant  traverse  matter  not  al- 
leged, h  U  good  cause  fi»r  the  plaintiff  to  de- 
mar.    Kiligrew  v.  Sawyer,  2  Vent  79. 

5.  To  assault  and  battery,  the  defendant 
maj  plead  that  it  was  in  defence  of  his  pos- 
seaskm;  but  if  he  say  moUiter  in$uUumfecU, 
instead  of  molliier  mamu  impotuit,  it  will  be 
bad  on  demoner.  Jones  ▼.  iVesiJtan,  1  Mod. 
36. 

&  If  a  ]dea  begin  with  an  answer  to  the 
whole,  but  only  corers  part,  the  plaintiff  should 
demur ;  but  if  it  begin  only  as  an  answer  to 
part,  and  in  truth  only  answer  part,  the  plain- 
tiff aboald  take  hie  judgment  fer  the  part  un- 
answered; if  in  such  case  he  demur  or  plead 
orer,  it  is  a  discontinuance,  provided  the  part 
unanswered  be  material  Baldwin  y*  Church, 
10  Mod.  323, 324.  EarlofManehuUrr.VaU, 
1  Saund.  Rep.  28.  n.  (3).  28.  a.  n.  (3). 

7.  So,  if  a  plea  begin  with  an  an- 
(  *4T9  ]swer*  to  part,  and  in  law  be  an  an- 
swer to  the  whole.  1  Saund.  Rep.  38.; 
KeDote[|r]. 

%.  Declaration  fi>r  entering  his  elose  and 
taking  his  goods;  plea,  justification  by  war- 
nnt  cm  a  ^  ^o.  on  a  judgment  against  one 
Don;  held  bad  mi  demurrer,  because  it  was 
not  a?erred  that  the  goods  were  the  goods  of 
Bon,  and  if  it  had  b^o  so  averred,  yet  seme 
■pedal  matter  ought  to  have  been  alleged, 
whereby  the  entry  into  the  plaintiff's  house 
might  be  justified.  Duke  of  BoUon  w.  Clark, 
Lutw.  [581]. 

9.  If  the  plea  I  -)  double,  the  plaintiff  ought 
to  demur.    3  Mod.  251. 

10.  If  a  defendant  pleads  nU  habuk  in  tene- 

^^^ntit  to  an  action  of  debt  for  rent  brought 

npon  an  indenture  of  lease,  it  is  a  good  cause 

oi  demurrer.     JEToant  ▼.  FaueonSere,  Com. 
391.  * 

11.  To  an  action  of  assault  and  battery,  a 
P^  of  **  not  guilty  within  six  years,"  is  bad 
?!^  ^  general  demurrer,  fer  21  Jae.  1.  c.  16. 
limits  such  actions  to  feur  years.  Blaekmore 
V.  TUderly,  6  Mod.  240. 

1^  Th».  defendant  in  trespass  justified  the 
tuing  by  authority  of  a  commission  of  sewers 
panted  by  the  late  king  James;  demurrer, 
?^^  ^  did  not  appear  whether  the  tax  was 
before  or  after  the  king's  demise,  was  allowed 
«wd.    Thirtby  v.  Warn,  Lat  170. 

1^  In  debt  on  bond  fer  perfermanee  of  oo- 
^nants  contained  in  certain  indentures,  by 
^e  of  the  parties  to  the  indentures,  the  de- 
^odeiki  i^eads,  that  there  are  not  any  eoYC 
P||°<«  on  the  peirt  of  the  party  to  be  performed ; 


but 


^pon  oyer  the  contrary  appears;  it  is  a 


f^  cause  of  demurrer.    Smith  y.  Yeomans, 
1  Saund.  317. 

1^  Condition  to  pay  at  D;  payment  ae- 
^din^  to  the  condition  pleaded,  not  saying  at 
Jt  IB  iH  on  gpecial  demurrer.  Norrice  v. 
^f  1 3  Lev.  Sis. 

1^.  If  it  appear  jodicially  to  the  court  by 

Vol.  I.  45 


the  defendant's  own  showing  that  he  has 
pleaded  a  felse  plea,  it  is  a  good  cause  of  de- 
murrer.   Smith  ▼.  Yeamane,  1  Saund.  317. 

16.  Not  concluding  to  the  country  upon 
issue  completely  joined,  is  good  cause  of  spe- 
cial demurrer.  CrogaU  v.  Martin,  7  Mod. 
106. 

17.  Where,  by  one  part  of  a  replication, 
matter  that  goes  to  a  whole  action  is  put  in 
issue,  and  then  the  replication  f^soo  to  reply 
de  injuria,  it  is  bad  for  duplicity,  and  not  fer 
being  immaterial,  or  departure;  and  it  is 
ground  of  special  demurrer.  Hwnpkreye  ▼. 
Churchman,  Ca.  T.  Hardw.  289. 

18*  When  the  defendant  by  his  rejoinder 
departs  firom  his  plea,  it  is  a  good  cause  of 
demurrer.    Chmmer  ▼.  Larkin,  Com.  553. 
III.  What  is  not, 

1.  If  a  joint  bond  be  sealed  by  three,  and 
one  only  is  sued«  the  defendant  upon  oyer 
ought  to  plead  it  in  abatement,  and  not  demur. 
Cabel  V.  Vaughan,  1  Saund.  291. 

2.  If  the  memorandum  of  the  bill  sets  not 
ferth  in  what  plea,  it  is  no  cause  of  demurrer. 

1  Barnes,  237.  239. 244 

3.  There  cannot  be  a  demurrer  in  abate- 
ment   Her  ▼.  Haddock,  Andr.  147. 

4.  And  a  joinder  in  demurrer  to  such  a  plea 
makes  a  discontinuance.    Croeee  ▼.  Busoii, 

2  Ld.  Raym.  1021.  Holt,  256.  Carter  y. 
Haetes,  Salk.  318. 220.  Id.  93, 94.  1  Show. 
235. 

5.  But  issue  being  joined  oo  another  pro- 
mise, the  demurrer  was  staid ;  and  it  may  be 
cured  by  verdict.    1  Salk.  218. 

6.  Upon  demurrer  to  a  pica  in  abatement, 
the  court  will  give  final  judgment  Doekmi* 
nique  v.  Daveniiiit,  Salk.  220. 

7.  Where  in  covenant  for  not  repairing,  dtc. 
a  messuage,  the  defendant  pleaded,  that  be- 
fore the  exhibiting  of  the  bill,  dtc.  it  was  re- 
paire<l,  dec,  and  toe  plaintiff  demurred  spe- 
cially,  because  not  shown  by  whom,  judgment 
was  given  fer  the  plaintiff.  Walton  v.^Water^ 
houee,  2  Saund.  421,  422. 

8.  No  cause  of  demurrer  where  special 
matter  is  pleaded,  though  it  amount  to  the 
general  issue,    iiaon.  5  Mod.  18. 

9.  There  can  be  no  demurrer  upon  a  de- 
murrer.   HaUon  v.  Jefferiee,  10  Mod.  281. 

10.  And  in  such  case,  an  amendment  was 
refbsed ;  fer  it  is  a  discontinuanoe.  St.  John 
V.  CannbeU,  Comb.  323.  Ibid.  306.  Salk. 
219. 

IV.  When  a  gbnxeil  nxMumaxR  is  suFncnjrr. 

1.  In  pleading  a  bond  or  deed,  the  omis- 
sion to  bring  it  into  court  may  be 
*takcn  advantage  of  on  general  de-  [  *480  ] 
murrer.   Jhtpori  v.  Wt^^sose,  1  Ra 

20. 

2.  Tlie  omission  ofjmo/eit  of  an  acquittance 

is  matter  of  substance.  Pierce  v.  Pax<on,  1 
Ld.  Raym.  692.      . 

3.  The  words  **  quod  emu'*  were  once  held 
to  make  a  declaration  in  trespass  bed  in  suh- 

,  stanoe.    Chdmel^  v.  MerfoiH  T.  Jones,  197. 
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4.S0**  quart  fmii."  Shitn  t.  JMomii,  T. 
Jones,  218. 

5.  In  general,  if  a  thing  alleged  in  pleading 
may  be  traversed,  it  is  matter  of  substance. 
Ma$ter  t.  GtldhiO,  Say.  275. 

6.  A  general  demorrer  is  good,  where  the 
plea  is  ill  in  substance.  Skiimer  v.  Kelly, 
Garth.  8a 

7.  The  want  of  a  necessary  traverse  is  sub- 
stance, and  not  aided  by  a  general  demurrer. 
Bradimm  v.  Kennerdale,  Holt,  539,  540. 
Snow  and  others  v.  Wiaemant  2  Mod.  60. 

8.  Where  an  officer  of  an  inferior  court 
justifies  under  a  precept  to  take  the  goods  of 
A.  B.  in  execution,  the  precept  and  return  are 
not  merely  inducement,  but  of  the  substance 
of  the  justification.  Morse  v.  James,  WiUes, 
126, 127.  n.  b. 

9.  But  in  an  action  for  an  escape,  the  judg. 
ment  and  execution  are  onlv  inducement;  and 
where  a  matter  of  record,  that  is  only  induce- 
ment,  is  insisted  on  in  a  }^ea,  the  plea  need 
not  conclude  prout  patet  per  recordum.  Ibid. 
Willcs,  126, 127.  n.  b. 

10.  The  Stat  4  Ann.  c.  16.  does  not  give 
any  remedy  upon  demurrer,  but  in  matters  of 
the  same  nature  with  those  which  are  there 
specified.  Hedgethom  t.  Thurlock,  Com. 
305. 

11.  In  covenant  by  an  assi^ee  of  lessors 
ibr  rent  reserved  by  indenture,  if  lessee  pleads 
a  special  nil  habuit  in  tenementis,  plaintiff  may 
take  advantage  of  it  upon  a  general  demurrer, 
and  need  not  reply  to  it  Palmer  v.  Ekins,  2 
Stra.  817. 

12.  The  concluding  with  et  hoe  paratus  est 
Dsri/tear e,  where  it  ought  to  be  to  the  country, 
b  matter  of  substance,  whereof  advantage 
may  be  taken  on  a  general  demurrer.  JMbnf. 
lake  V.  Charlton^  2  Saund.  190.  Morgan  v. 
Man,  T.  Raym.  94. 9a 

13.  A  special  demurrer  is  never  neoessair 
to  a  plea  in  abatement  2  Saund.  Rep.  26. 
n.  [*]. 

14  HTeld  that  want  of  attornment  need  not 
be  set  forth  as  cause  of  demurrer.  Long  v. 
Buekeridge,  Stra.  112. 

15.  Though  an  immaterial  traverse  is  aided 
upon  a  general  demurrer,  yet  an  insufficient 
traverse  is  not  WUliams  v.  Sieadman,  Skin. 
346. 

la  In  a  release  pleaded,  no  place  was  al- 
leged, and  held  a  material  omission  on  a 
feneral  demurrer.    Barker  v.  Palmer,  I  Com. 
41. 

17.  In  debt  against  an  executor,  a  plea  of 
judgment  recovered,  and  no  assets  uUra,  with, 
out  alleging  in  what  court,  and  the  time  when 
recovered,  is  bad  on  general  demurrer.  Jor- 
dan  V.  FavDcett,  1  Mod.  50. 
V.  Whin  the  nniOEacm  sbodld  bb  sraciAL. 

1.  Such  defects  in  pleading  as  are  only  mat- 
ten  of  form,  and  would  b6  cured  by  verdict, 
are  now  aided  upon  a  general  demurrer,  by 
■tat  4^5  Ann.  c.  la  for  amendment  of  the 
law.  Cols  V.  Ho^okins,  10  Mod.  34a  Burland 


V.  Tyler,  8  Mod.  5a    See  1  8tii&4.  Rep.  103. 
285.    2  %und.  Rep.  190. 

2.  The  statute  does  not  help  sobataeoe. 
Woodrington  v.  Deverill^  Holt,  567,  56& 

3.  A  slight  informality  is  &tal  upon  a  spe- 
cial demurrer.  Weller  v.  Bmcklamd^  1  Sba. 
611»    ilfion.  Holt,  219. 

4.  Venit  et  defendk  vim  et  trnjuriaan^  u 
only  matter  of  form,  and  the  want  of  it  muit 
be  specially  alleged.  Hole  ▼.  Burgaigne^  % 
Salk.  271. 

5.  An  immaterial  traverse  most  be  shown 
for  cause  of  demurrer.  Cowlmey  v.  SstdbccU, 
1  Stra.  649. 

6.  Where  some  covenants  are  negative  and 
some  affirmative,  and  the  party  pleads  perfonn- 
ance  generally,  upon  a  general  demurrer  it 
will  he  aided  as  only  formaL  OgUtkorp  v. 
Hyde,  Cra  Eliz.  232. 

7.  On  recognizance  of  bail  without  setting 
forth  the  condition,  defendant  caniiot  demur 
generally.    Crosse  v.  Porter,  1  Barnes,  249. 

8.  Plea  of  cousin  and  heir,  noi  showing 
how,  is  bad  on  special  demurrer,  and  good  oa 

feneral  demurrer.   Herdy  v.  WaJU^  Holt,  563, 
64.    1  Lev.  190. 

9.  So,  ^  that  he  had  saved  harm- 

less,*'  *i8  good  on  a  general  de-  [  *481  ] 
murrcri  though  not  shown  how.    1 
Lev.  19L    Stra.  681.    Lntw.  ^149]. 

10.  A  demurrer  for  duplicity  must  show 
wherein  it  consists.  Lamplough  v.  iSAortridgc, 
Salk.  219.  1  Com.  115.  S.  C  Comb.  6i 
Browning  v.  Dawn  andjfthers,  Ca.  T.  Hardw. 
167.  Weddal  v.  Jscar,  10  Mod.  26a  Gitis 
V.  Cope,  Comb.  297.    Sed  vide  1  Ro.  112. 

11.  An  argumentative  plea  will  be  aided  by 
a  general  demurrer.  Wou  v.  Aitsos^  1  Com. 
332  n. 

12.  If  matter  be  pleaded  part  amounting  to 
the  general  issue,  and  part  special,  yet  it  is 
good  on  a  general  demurrer.  Thomas  v.  JVi- 
cAols,  3  Lev.  41. 

13.  The  omission  of  the  averment  of  hse 
paratus  est  verifieare  per  recordum  is  cored  by 
Stat.  4  Anne,  imless  specially  demurred  ta 
PiU  V.  Knight,  1  Saund.  Rep.  99.  n.  (2.)  Lottr. 
[10.]  [619.]  Morley  v.  Viman^  12  Mod.  3a 
Skin.  340. 

14.  Not  concluding  to  the  oonntry  upon  is- 
sue  completely  joined  is  good  cause  of  specisi 
demurrer.    Crogate  v.  JIfartsii,  7  Mod.  lOa 

15.  The  error  that  a  plea  concludes  to  the 
court,  when  it  ought  to  conclude  to  the  ooon- 
try,  must  be  specially  assigned.  Brown  v. 
Johnston,  2  Mod.  14a 

16.  Debt  upon  an  escape  setting  forth  a 
commitment,  and  does  not  conclude  promt  pa- 
tet per  recordum,  it  is  but  matter  of  form. 
Waytes  v.  Briggs,  5  Mod.  9.    Comb.  299. 

VI.  RlLATlTB  TO  THE  WOOU  OF  THE  DEMUKUEE. 

1.  A  demurrer  is  not  bad,  though  beginoing 
with  **  comes  and  defonds  the  injury,  when, 
&c."    Shields  v,CuMertson,2  Barnes,  123. 

9.  If  a  plea  be  ever  so  informal,  beginning 
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ud  endinff  in  ftbatoment,  jet  if  it  ii  meant  to 
be,  and  b  m  mibstanoe,  &  demurrer,  it  is  good. 
2  Saiind.  128.  n.  (6)  Rex  v.  Butler,  3  Lev. 
^22.  iMg  Y.  Ooodmn,  I  Ld.  Raym.  393. 
Cnue  r.  BiUon^  2  Ld.  Raym.  1023.  Blake 
V.  Dodanead^  2  Lrfl.  Raym.  1504 

3.  Tboiigh  the  demurrer  be  to  aereral  pleas, 
yet  **fUteUum  preBdietum"  in  the  singular 
number,  is  held  well ;  for  *^  plaeUum**  is  no- 
men  eotteetwum^  and  to  be  taken  reddendo  tin- 
f^  tinguUa,     JBatdtoin  y.  Churchy  10  Mod. 

4.  A  demurrer  may  be  to  part,  and  issue  to 
the  other  part.     A  non.  Salk.  218, 219. 

5.  The  special  causes  of  demurrer  held  not 
to  be  assigned  by  the  words  **•  repugnant,  dou- 
ble, uncertain,  and  wants  form.**  Shortridge 
V.  Lampiough,  2  Ld.  Raym.  802.  Comb.  297. 
1  Show.  242.  1  Saund.  Rep.  160.  n.  (1.)  337 
6.iu(3.) 

6.  The  causes  must  be  distinctly  stated  and 
explained.    1  Saund.  Rep.  337  b.  n.  (3.) 

7.  Upon  demurrer  to  a  challenge  there  needs 
no  Serjeant's  hand.  Moun»on  and  WetVa  case, 
3  Leon.  222. 

VII.  P&0CE3DINGS  ON  nEMURRXR. 

!•  A  demurrer  should  be  entered  on  the  roll 
of  the  term  in  which  it  is  joined.  Cartizoi  y. 
^«tt,lBames«^^ 

3'  For  the  rule  relating  to  the  deliycry  of 
demurrer-books  to  the  judges,  see  Anon,  2 
Barneis  136. 

3.  Jad^ent  was  given  for  the  plaintiff  on 
oemurrer,  though  neither  plaintiff  nor  defend- 
U)t  bad  deliver^  the  paper-books  to  the  puisne 
J'Mtw.    Xo66  y .  Date,  Ca.  Prac.  C.  P.  22, 23. 

^  If  the  defendant  do  not  set  it  down  to  be 
;r^ed,  the  plaintiff  shall  haye  judgment 
I*tw.  [172.1  [541.]  [586.] 

5.  Defendant  must  search  fbr  a  concilium, 

|or  the  plaintiff  is  not  obliged  to  serye  him  with 

tbe  role  where  the  defendant  demurs.    Stra. 
124L 

&  The  cause  should  not  be  made  a  coneili- 
f^  before  the  demurrer-book  is  tendered ;  but 
t\^v^  held  that  the  defendant  must  pay  fbr 

CL   ^  or  judgment  may  be  signed.  J^/tUon 

i  2*^*^»  »nd  WiUon  y.  Smith,  Ca.  Prac  C. 
P.  72. 

7*  Modon  fbr  a  concUuan  before  deliyery  of 
gper.book  irregular.  Skarpe  y.  Sharpe,  2 
"^'^  135. 138. 

o<  When  there  are  issues  both  in  law  and 
^  |f  the  latter  are  tried  first,  a  ventre  should 
Be  ttken  out  as  well  to  try  the  issues  as  to  as. 
•w  contingent  damages  on  the  demurrer; 
^  u  the  demurrer  is  determined  first  in  fiu 
r  ^^^  VDur  of  the  plaintifl^  and  he  is  oon- 
l  4e«  ]  tent  to*  take  judgment  only,  he  may 
execute  a  wnt  of  inquiry  thereon, 
Theater  a  noOe  pros,  as  to  the  issues;  audit 
°[*y  be  entered  at  any  time  before  final  judg- 
^\  1  Saund.  Rep.  109.  n.  (1.)  2  Saund. 
«P-300.300a. 

9*  Thu  can  be  done  also  when  defendant 


demurs  to  one  part  of  the  declaration,  and 
pleads  to  the  other ;  or  when  he  pleads  one 
plea  to  one  part  of  the  declaration,  and  another 
to  the  rest,  and  there  is  a  demurrer  to  one,  and 
an  issue  on  the  other.    1  Saund.  Rep.  109.  n. 

w 

10.  Upon  a  demurrer  to  part,  and  issue  as 
to  part,  the  demurrer  shall  be  first  tried,  and 
so  the  jury  can  give  damages  for  all ;  but  it  is 
in  the  discretion  of  the  court.  Huntley  y. 
Bridges,  Palm.  517. 

11.  Upon  a  demurrer  to  the  whole  declara- 
tion, if  some  of  the  counts  are  good,  and  some 
bad,  the  plaintiff  shall  have  judraent  for  the 
good  ones.    1  Saund.  Rep.  285  h.  n.  [9.] 

12.  If  the  demurrer  be  to  one  |^ea  out  of 
several,  if  they  all  go  to  destroy  the  action, 
and  the  demurrer  be  determined  for  defend- 
ant, judgment  ofnU  capiat  shall  be  entered, 
notwithstanding  there  be  issues  on  the  other 
pleas.    1  Saund.  Rep.  80.  n.  (1.) 

13.  So,  if  several  breaches  are  assigned  on 
a  covenant,  or  if  the  plaintifTs  demands  be 
divisible.    1  Saund.  Rep.  285  6. 286.  n.  [A.] 

14.  If  a  defendant  makes  a  discontinuance 
by  his  demurrer,  the  plaintiff  may  either  take 
judgment  or  join  in  demurrer.  Croso  v.  BH- 
Bon,  Salk.  4. 

15.  Though  it  be  Joined  upon  one  point  cer- 
tain, upon  which,  if*^  it  stood  alone,  judgment 
should  be  given  fbr  one  party,  yet  if  there  be 
upon  the  whole  record  cause*  to  judge  against 
him,  the  court  must  do  so,  and  are  not  tied  up 
by  the  consent  of  the  parties.  Footer  v.  Jack" 
son,  Hob.  56. 117. 

16.  Where  there  is  a  demurrer  and  joinder, 
the  court  is  bound  to  give  judgment  upon 
that.    Carleton  v.  Mortgage,  Holt,  276. 

17.  Held,  that  after  demurrer,  the  plaintiff 
may  be  nonsuit,  or  the  defendant  may  plead 
puis  darrein  continuance,  Stoner  v.  Giboon^ 
Hob.  81. 

18.  If  a  new  demurrer  or  issue  be  joined 
upon  that  second  plea,  the  court  must  consider 
of  the  first  demurrer  alsa  iSKoner  y.  Giboon^ 
Hob.  81. 

19.  Where  a  man  has  good  cause  of  demur- 
rer at  the  time  of  his  demurring,  no  act  of  the 
other  party  afterwards  will  make  it  naught 
Stafford  v.  Beneath,  10  Mod.  69. 

20.  Where  the  cause  of  demurrer  to  a  de^ 
claration  is  that  the  counts  are  improperly 
joined,  the  plaintiff  cannot  enter  a  tutUe  pro^ 
eequi  as  to  some,  and  leave  others  remainmg. 
Tate  y.  Whiting,  11  Mod.  196.  n. 

21.  Demurrer  to  a  declaration  in  trover  do 
duobuB  fulerio,  &C.,  plaintiff  may  release  da- 
mages as  to  that    Benbridge  v.  Day,  Salk. 

2ia 

22.  The  court  will  allow  amendments  upon 
payment  of  costs  after  demurrer  joined,  where 
the  pleadings  are  in  paper.  OodolphinY,  7Vc- 
dor,  6  Mod.  38. 

23.  Leave  to  discontinue  was  denied  by  the 
court  after  a  rule  fbr  judraent  upon  a  demur- 
rer.   Tkmer  y.  TSimer,  2  Ld.  Raym.  856. 
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VIIL  Of  wmiDEAwoia  ▲  imnftmn. 

1.  Demurrer  by  defendant  was  withdrawn 
after  cauie  set  down  and  trial  lost,  on  pay- 
ment of  coats,  Slc  Hunt  ▼.  Pudemore^  1 
Bar  jes,  lOa 

3.  After  joinder  in  demurrer,  the  partjr  can- 
not waive  it  and  plead  the  general  issue. 
Anon.  5  Mod.  18. 

3.  A  demurrer  cannot  be  waived  without 
the  consent  of  hire  who  demurred.  Taiory  v. 
Jaekaon,  Cro.  Car.  513. 

4  Leave  to  withdraw  on  payment  of  costs, 
to  pay  10/.  into  court  upon  the  common  rule, 
and  plead  the  general  issue.  lAUUhalesY. 
Boionquett^  3  Barnes,  134. 

5.  Leave  to  withdraw  a  demurrer  was  given 
in  a  particular  case,  though  the  plaintiff  had 
lost  a  triaL  Hunt  v.  Puekmafre^  Ga.  Prac.  C. 
P.  140. 

IX.  Effect  of  a  DBiiimueiu 

1.  A  demurrer  is  not  a  confession  of  uU 
matters  of  fact,  but  only  of  such  matters  of 
fact  as  are  well  and  sufficiently  pleaded.  Bur- 
ton*9  case,  5  Go.  69  a.  Bex  v.  B^,  of  Armagki 
3  Stra.  842.  Phillybrown  v.  Ryland,  8  Mod. 
354.  1  Sid.  9.  3  Leon.  300.    Plow.  13. 50. 85. 

172.  411.     Rex  v.  KtuUtm,  1  Ld. 
[  *483  ]  Raym.*  18.     Copley  y.  Delauncy, 
Ld.  Raym.  1056. 

2.  But  it  confesses  all  matters  informally 
pleaded  which  are  helped  by  the  statutes.  1 
Saund.  Rep.  337  b,  n.  (3). 

3.  Where  any  one  demurs  specially,  be 
loses  the  advantage  of  every  other  matter  than 
of  that  which  is  mentioned  in  the  demurrer; 
otherwise,  where  he  demurs  generally.  Dooe 
V.  Mannigham^  Plow.  66. 

4.  Upon  demurrer,  advantage  may  be  taken 
of  any  substantial  defect  in  the-  preceding 
pleadings  of  the  party  demurring.  1  Saund. 
Rep.  2&. 

5.  But  not  on  a  demurrer  to  a  plea  in  abate- 
ment   1  Saund.  Rep.  285.  n.  [e], 

6.  Upon  demurrer  to  a  surrejoinder,  which 
contains  only  what  the  law  would  infer  from 
the  defendant*s  rejoinder,  the  plaintiff  may 
have  judgment ;  for  the  surrejoinder  is  mere- 
ly ex  abundanU.     Willowe*9  case,  13  Co.  1. 

7.  The  condition  being  in  the  disjunctive, 
the  defendant  pleads  perrormance  of  one  part, 
which  being  traversed,  the  defendant  demurs; 
the  traverse  is  confessed  by  the  demurrer; 
and  the  plea  in  that  part  alleged  being  falsi, 
fied,  the  plaintiff  must  have  judgment  Grif- 
^M'ffcase,  8Mod.  349. 

8.  Demurrer  afier  a  plea  of  covenants  per* 
formed,  and  a  breach  assigned,  contradicts 
his  plea,  and  confesses  non-payment  Speccot 
V.  Skeres,  Cro.  Eliz.  829. 

9.  Demurrer  to  a  demurrer  is  a  discon- 
tinuance. CampkiU  v.  8t,  Jokn^  1  Ld.  Raym. 
30. 

10.  So,  a  demurrer  after  issue  joined  is  a 
discontinuance.  AeleU  v.  Vencena,  3  Ld. 
Raym.  1483. 


DEODAND. 
L  What  is  a  nioDANDt  p.  483- 
II.  What  is  not,  p.  483. 

III.  Whkn  FOEFirrKD,  p.  483. 

IV.  Rkmedt,  p.  483. 

I.  What  n  A  DBODAMDb 

1.  Where  several  things  move  ad 
they  are  all  deodands ;  as  where  a  cazt  over- 
turned and  threw  a  person  from  it  before  the 
wheels  of  a  wagon,  which  ran  Ofver  him  and 
killed  him,  boUi  the  cart  and  die  wagon, 
and  all  the  horses  of  both,  are  deodande. 
Lord  oj  ike  Manor  of  Hempoiead*a  cas^  1 
Salk.  330. 

3.  So,  if  a  tree  fell  on  the  branch  of  ano- 
ther tree,  which  breaks,  and  kills  a  man,  bolfa 
are  forfeited.    Id.  ibid. 

3.  So,  if  a  horse  throws  a  man  in  a  rhtr, 
which  carries  him  down  to  a  mill,  where  he 
is  killed  with  the  wheel.  Id.  ibid.  Sed  vid. 
tn/rv,  div.  II.  pi.  3. 

4  There  may  be  a  deodand,  where  fes 
par^  slain  is  under  the  ajro  of  discretioiu  Bat 

V.  Davioon,  T.  Raym.  308. 

5.  The  courts  do  not  give  cotmtenance  to 
deodands.    Ibid.  1  Salk.  220.  n 
II.  What  n  not. 

1 .  Two  men  riding  across  the  Trent  weie 
drowned  b  v  the  viol^ce  of  the  water ;  held 
that  their  horses  were  not  deodands.  iMi 
Chandoie^  case,  Cro.  Jac.  483. 

2.  The  wheel  of  a  forge  or  mill  cannot  be 
a  deodand,  for,  being  fixed  to  the  freehold,  it 
cannot  move  to  tlie  death  of  a  pemn.  Bet 
v.  Wheeler,  6  Mod.  187.  Anon,  T.  Raym.  97. 

III.  When  FORFEmn. 
Deodands  are  not  forfeited  tiU  the  matter 
is  found  of  record,     f^oxley^o  caee,  5  Co. 
109  a. 

IV.  Rbmidt. 
Case  lies  for  taking  away  a  body  killed  be- 
tween high  and  low  water-mark,  whereby  the 
coroner  could  not  inquire  of  a  deodand.  Bed 
ofSaliebury  v.  &%,  3  ^^eb.  753.  pL30. 
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I.  What  is  a  departure  in  pixadino. 

1.  Avowry  for  damage-feamnt  under  t 
lease  from  tenant  in  fee;  plea,  that  the  kasor 
was  only  tenant  in  tail,  and  a  ooaveyance  to 
plaintiff  as  heir  in  tail ;  replication,  that  the 
lessor  reserved  a  rent  upon  the  lease,  which 
the  plaintiff  accepted  since  the  lessor's  death, 
is  a  departure.    Anon,  1  Dy.  95.  pi.  40. 

3.  Where  performance  is  pleaded,  and  mat- 
ter of  excuse  is  afterwards  set  forth  in  the  re- 
joinder, it  is  a  departure.  Arran  v.  Critfe,  1 
Salk.  221. 

3.  If  a  man  lay  a  day  in  his  decbntkn 
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tfait  if  not  material,  and  the  deftndant,  bj 
his  plea,majEe  it  material,  and  then  the  plain- 
tiiF,  in  hia  replication,  varies  from  the  day  in 
the  dedtration,  it  will  be  a  departure ;  otneiw 
wise,  if  the  day  had  not  heen  made  material 
by  the  plea.    Anon.  6  Mod.  115. 

4  Ftrst  to  naake  a  title  by  common  law, 
and  then  to  reply  a  custom  or  irtatute  to  uphold 
it,  is  a  departure.  Lord  CromwsU's  case,  3 
Leon.  4a  1  Sid.  142.  2  Ld.  Ray m.  861. 863. 
Woodenft  v.  Tkomtpmm^  3  Lev.  48. 

S,  Upon  a  plea  of  no  award,  if  the  plaintiff 
in  his  replication  set  forth  an  award,  and  as- 
lign  a  breach,  the  defendant  cannot  take  issue 
on  the  breach,  fi>r  it  would  be  confessing  what 
be  hsd  denied  before.    1  l^Iod.  227. 

S.  In  debt  upon  bond  to  save  the  plaintiff 
harmless,  the  defendant  pleads  that  he  has 
laved  him  harmless ;  the  plaintiff  in  his  re- 
plication  diows  his  damnification,  and  the  de- 
feodtnt  rejoins,  that  he  had  not  any  notice  of 
the  said  damnification,  and  if  he  had,  he  would 
have  saved  the  plaintiff;  this  rejoinder  is  a 
departure  from  the  plea.  Cuiler  v.  Southern^ 
lSaQnd.116,117. 

7.  To  debt  on  an  award,  if  the  defendant 
pfead  no  award,  and  the  plaintiff  set  out  an 
twird,  if  the  defendant  rejoin  that  it  was  not 
de&fered,  or  not  ready  to  be  delivered,  and 
oooclode  with  a  verification,  it  is  bad ;  for  the 
rejoinder  which  confesses  an  award  is  a  de* 
pvtnre,  and  die  affirmation  that  it  was  deli- 
vered ought  to  have  concluded  to  the  coun» 
try.  HoberU  ▼.  Mdrrioa,  1  Mod.  289.  2 
Saand.  189, 190.  S,  C.  GarreU  v.  Wuden,  1 
Lev.  133. 

8.  Plea,  no  award;  rejoinder,  that  the  award 
ii  void,  is  a  departure.  Abase  v.  Launder^  1 
Lev.  85. 127.    3  Lev.  239. 

9.  The  i^ntiff  dedaring  that  he  had  per- 
fvrmed  all  the  covenantee  and  in  his  replica- 
tion shovrinsr  only  that  he  toot  ready,  is  a  de- 
putare.    i£it  ▼.  JVeoie,  3 1^.  371.  pi.  2. 

10.  Defendant  pleads  conditions  performed, 
plaintiff  sets  forth  the  covenants,  and  assigns 
^ches;  defendant  rejoins,  that  he  paid  so 
much  m  money,  and  so  much  in  taxes ;  this 
y  a  departure.  Earl  of  Arran  v.  Criep^  12 
Mod.  54,  55. 

il>  If  a  rejoinder  confess  that  which  was 
denied  in  the  bar,  it  is  a  departure.  T.  Raym. 

12.  To  debt  on  bond  to  save  harmless,  and 
«mdamm>!eatii«  pleaded,  if  the  plaintiff  state 
Payment  in  damage,  and  the  defendant  rejoin 
•^^?  tendered  the  money,  and  that  the  plain- 
°ffp>id  it  de  tajuna  eua  propria^  it  is  a  depar- 
tare.  fiicAflrds  V. /fod^es,  1  Mod.  43,  44.  2 
Swind.  84.  a  C. 

13*  In  quare  tmpedtf,  if  the  incumbent 
fk^  ^  ^  at  the  time  of  suing  out  the  writ 
the  church  was  full  by  collation  on  a  lapse, 
and  the  plaintiff  reply  that  on  such  a  day  and 
year  the  patron  presented  him  as  clerk,  with 
» traverse  that  the  church  was  full  by  colla- 
t'ont  a  rejoinder,  that  the  church  was  full  by 


collatton,  with  a  traverse  that  the  patron  such 
a  da^  and  year  presented  the  plaintiff^  is  bad, 
for  It  is  a  departure  from  the  plea  in  bar. 
Stroud  V.  Horner^  2  Mod.  184. 

14.  In  debt  on  bond  to  make,  if  required, 
such  assurance  as  counsel  should  advise; 
plea,  proteetando  no  advice,  says,  that  he  was 
not  required;  replication,  advise  of  a  re- 
lease, and  tender  of  it,  and  refusal  by  the  de- 
fendant to  seal  it;  a  rejoinder,  that  he  did 
not  refuse,  is  a  di^iarture.  ilnon.  1  Dy.  31. 
pL  217. 

15.  To  debt  on  bond,  defendant  pleads  that 
it  was  for  performance  of  a  certain  thing 
which  he  haa  done ;  plaintiff  replies  by  show- 
ing another  thing  awarded  which  was  not 
done;  if  defendant  in  his  rejoinder  coofbsses 
it,  and  shows  other  matter,  it  is  a  departure. 
Lineef  v.  Aehton^  1  Ro.  6. 

16.  If  to  debt  upon  an  award  the 
*defendant  pleads  performance,  he  [  *485  ] 
cannot  afterwards  rejoin  that  he  was 

ready  to  pay  at  the  time,  Slc  without  being 
guilty  of  a  departure.  So  if  general  perform- 
ance is  pleaded,  and  then  a  rejoinder  of  epe- 
cial  performance.  Butcher  v.  WkUiujr,  1  Sid. 
10.    Roeee  v.  Hodgee,  1  Ld.  Raym.  ftSi. 

17.  In  debt  on  a  recognizance  against  bail, 
if  the  defendant  plead  *'  no  eapiae  acainst  the 
principal,**  and  the  plaintiff  reply  **  a  eapiai 
prout  patet  per  reeordum^^  a  rejoinder  that  **  a 
writ  of  error  was  allowed  before  the  return  of 
the  eapiae^^  is  a  departure  from  the  plea.  Pait- 
kino  ▼.  Woolaetony  6  Mod.  139.  Vtncen<  v. 
Atwood,  10  Mod.  257. 

18.  Afler  non  damn(/Scata«,  to  say  that  he 
could  not  do  it,  or,  after  payment  of  rent  plead- 
ed,  to  allege  that  it  was  not  demanded,  are  de- 
partures.   jRkAards  v.  Hodgee,  1  Sid.  444. 

19.  If  in  covenant  the  defendant  plead  per- 
formance, and  afterwards  rejoin  that  the  plain- 
tiff ousted  him,  it  is  a  departure.  Chranger  v. 
Hemborough,  T.  Raym.  22.    1  Sid.  77.  S.  C. 

20.  In  debt  on  bond,  conditioned  to  pay  such 
sums  as  he  should  receive  at  a  certain  place, 
if  the  defendant  plead  **■  payment,"  and  the 
plaintiff  rejoin  "  non-payment  of  such  a  sum 
received  at  the  place  appointed,"  a  rejoinder 
that  the  plaintiff  appointed  no  place,  is  a  de- 
parture from  the  plea.  jSlsms  v.  Dang^fieLd^ 
2  Mod.  31. 

21.  Infancy  pleaded,  and  necessaries  re- 
plied, a  discharge  rejoined  is  a  departure. 
HiUier  v.  Plympton,  Stra.  422. 

22.  In  debt  on  bond,  conditioned  to  pay  40Z. 
a  year  as  long  as  A  should  continue  register, 
the  defendant  pleads,  that  the  office  was  for 
the  life  of  B  and  C,  and  that  he  continued  re- 
gister during  their  lives,and  paid  the  annuity ; 
and  the  plaintiff  replies,  that  defendant  contin- 
ued in  the  office  longer,  and  did  not  pay ;  if 
the  defendant  take  issue  on  the  non-payment 
of  the  money,  it  is  a  departure  from  his  plea 
in  bar.    Cfayle  v.  Bettie,  1  Mod.  227. 

23.  Lessee  covenants  and  is  bound  to  in- 
close, after  felling  wood ;  to  debt  on  the  bond 


485 


DEPOSITIONS. 


he  plettdt,  that  he  did  not  fell ;  replication  of 
two  acres  felled,  and  do  indoaure;  rejoinder, 
that  he  did  incloae,  ia  a  departnre.  Anom,  3 
Dy.  25a  pi.  101. 

34.  It  ia  a  departore,  if  the  rejoinder  oon- 
feaaea  that  which  ia  denied  in  the  bar.  Morgan 
▼.  Man,  1  Sid.  180. 

II.  What  la  not. 

I.  Where  a  replication  aupporta  and  feUowa 
the  declaration,  and  is  not  contrary  to  it,  it  ia 
no  departure.  CoU,  of  Pkyoicians  r,  Butler, 
W.  Jo.  363. 

3.  In  indeb,  oanimpstt,  the  da?  is  not  mate- 
rial, and  the  alleging  another  day  in  the  re- 
plication ia  no  departore.  Cole  v.  Hawkino,  1 
Stra.  61. 

3.  A  replication  which  pursues  the  declar- 
ation, is  no  departure.  Jeffs  ▼.  BoiUon,  Fort. 
349. 

4  If  there  be  aurploaage,  or  aomething  idle 
in  the  declaration,  there  cannot  be  a  departure 
from  it  in  the  replication.  Primmer  v.  PkU- 
itpt.  Holt,  330. 

5.  But  that  which  was  immaterial  aa  laid  in 
the  declaration,  may  be  made  material  by  the 
plea,  and  then  there  may  be  a  departure  in  the 
replication.    Ibid.  Holt,  330. 

6.  Count  of  a  lease  without  deed,  no  depart- 
ure by  replication  alleging  the  leaae  was 
made  by  deed.  Anon,  1  £eon.  156.  pi.  304 
lb.  330.    3  Leon.  303. 

7.  AoownptU  brought  in  London;  defendant 
pleada  the  statute  of  limitations ;  replication, 
that  the  cause  of  action  accrued  at  Teneriffe, 
uUra  mare,  $ciL  apud  London  presdiet,,  and 
that  he  brought  the  action  within  six  years 
afler  his  return,  is  no  departure.  Beoan  ▼. 
Ckapham,  1  Lev.  143. 

V  8.  In  an  aooumptU  for  money  had  and  re- 
4!eiTed,  a  auantum  meruit  for  goods  sold,  and 
an  iniimul  eomntiiassel,  if  the  defendant  reply 
the  statute  of  limitations,  a  replication  tliat 
this  action  was  an  action  of  account  is  no  de- 
parture from  the  declaration.  FaringUm  v. 
Lee,  3  Mod.  312. 

9.  Bond  with  condition  to  account ;  plea,  he 
Accounted ;  replication,  a  receipt  of  such  a 
sum  fer  which  he  had  not  accounted ;  rejoin- 
der, that  he  was  robbed  thereof,  and  in  his  ac- 
count gave  notice  of  it,  no  departure ;  for  that 
was  an  account  of  it.  Vers  v.  Smith,  2 
Lev.  5. 

10.  Varying  from  things  immateri^lr  al- 

leged, is  no  departure.  CoU  v.  HaW' 
C  •486]  kine,*  10  Mod.  251.    Pnmer  v.  PkiL 
ipe,  1  Salic  333. 

II.  Therefore,  varying  in  the  replication 
from  the  time  or  place  laid  in  the  declaration, 
iB  no  departure  in  transitory  actiona,  though 
formerly  otherwise.  Cole  v.  Hduinno,  10 
Mod.  349.     Hoard  v.  Tmnioon,  13  Mod.  93. 

13.  Ejectment  against  iive,  one  pleads  to 
issue,  the  others  plead  specially ;  no  departure 
for  the  pUintiff  to  deduce  a  title  to  himself, 
and  say  that  he  was  seised  until  by  the  four 
disseised.    Holland  v.  Drake^  3  Leon.  199. 


13.  Gonditm  to  retiim  all  efibda;  pka, 
that  he  had  returned  them  ;  repUoatiaii,  tliai 
he  had  no  order  to  do  it,  ia  no  depaitoie. 
Wood  V.  Kirkkam,  3  Lev.  67. 

14.  In  treapaas,  where  the  day  is  made  ma- 
terial by  the  plea,  the  plaintiff  laying  asotba 
day  in  his  new  asaignment,  ia  no  departore. 
EmerUm  v.  Selby,  3  Ld.  Raym.  1015- 

15.  In  treapaaa,  to  a  justification  by  distreas, 
if  the  plaintiff  replies  an  abuse,  it  ia  oodepar- 
ture:  (qumre,  as  to  distreaa  for  rent,  sines 
Stat  11  G.  3.)  Gargrate  v.  iShnsfA,  1  SalL 
331.    Id.  natit. 

16.  So,  in  treapaas,  if  the  defendant  jnstifiei 
on  the  day  in  the  declaration,  the  plaintiff 
may  allege  another  day  in  hia  replication. 
WeUy  V.  Palmer,  1  Salk.  233. 

17.  And  so  he  may  in  asoumntU ;  for  the 
time  ia  but  circumstance,  and  if  tne  dekodaiA 
force  him  to  vary,  it  ia  no  departure.  Howard 
V.  Jenniton,  1  Salk.  333.  Comb.  36L  &  C 
CoU  V.  Hawkino,  I  Stra.  31,  22. 

18.  Disclosing  new  matter  in  the  repUcatioB 
to  fortiiy  the  declaration,  is  no  departore 
hawton  V.  Ward,  1  Ld.  Raym.  76. 

19.  So,  a  rejoinder  which  fortifiea  the  bar, 
ia  not  a  departure.  Otoen  v.  Reynoldo,  Fort 
341. 

III.  How  TO  TAKK  ADVAMTAGS  Of  rr. 

1.  If  the  plaintiff  in  hia  replication  depart 
from  his  court,  if  the  defendant  take  issos 
upon  it,  and  it  be  found  for  the  plaintifi^  the 
defendant  ahall  take  no  advantage  of  that  de- 
parture ;  otherwise,  if  he  had  demurred  npoa 
It    Lee  V.  Rayneo,  T.  Raym.  86. 

3.  Demurrer  ia  the  only  method  of  taking 
advantage  of  it ;  and  a  general  demurrar  i> 
sufficient  1  Saund.  Rep.  117.  a.  n.  (3).  S 
Saund.  84  84  d, 

DEPOSITION& 

1.  Witnesses  ma^  be  examined  by  a  judge 
to  preserve  their  evidence.  JMottAeiM  v.  Ptrt, 
Cbmb.  63. 

3.  In  criminal  cases,  if  witneasea  are  dsul 
or  unable  to  travel,  their  depoaitions  may  be 
read.    Ld.  MmrUy'o  case,  J.  Kely.  55. 

3.  So  if  detainnl  by  procurement  of  the  prif> 
oner.    S.  C.  J.  Kely.  55. 

4.  Depositions  of  a  witness  taken  before  a 
judge,  and  cross-examined,  not  to  be  read,  if 
the  party  might  have  had  him  at  the  trial* 
Anon,  13  Mod.  493.    Anon.  3  Salk.  691. 

5.  Nor  can  commissioners  of  appeals  pro- 
ceed upon  depoaitiona  taken  before  coounia- 
aionera  of  excise ;  but  they  must  examine  the 
witnesses  again  de  novo,  unleaa  dead.  Kredta 
V.  GiU,  Salk.  555. 

6.  A  man*s  anawer  in  Chancery  may  te 
read,  to  prevent  his  depositions  in  another 
cause  there  from  being  read.  Needkam  ▼• 
Smith,  Hoh,  757. 

7.  Depositions  of  parishioners  tending  to 
charge  the  defendant  with  coats  on  an  inior* 
mation  for  money  received  by  him  for  the  oae 
of  the  pariahf  are  admiaaible  in  evidenoe, 
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when  the  witaMMfl  ane  not  rehton  mention- 
ed by  name  in  the  inibrmatiaa«  Attorney' 
Otwrdf.  GriffUJu,  1  Keny.  1^6. 

8.  Depositions  in  a  Chancery  cauee,  though 
the  bill  and  answer  happen  to  be  lost,  may  be 
allowed  u  evidence  to  supply  any  pomt  m  a 
will,  where  the  will  is  silent;  but  not  to  oon- 
tndict  it    Cook  v.  Parmnu^  10  Mod.  15. 

9.  After  a  witness  has  been  examined  to  a 
title  in  Chancery,  the  land  descends  to  him, 
his  deposition  cannot  be  read.  TUU^.Grevett, 
i  Ld  Raym.  lOOa 

10.  Depositions  taken  in  Ireland  may  be 
read  on  a  trial  in  England,  to  prove  the  record. 
U  AWum  ▼.  Ld.  Anglesea,  11  Mod.  210. 

11.  Deposttions  of  a  witness  examined  upon 

interrogatories  at  a  jttdge*B  chamber, 
[  *487  ]  are  sufficiently  proved  by  an  *  unex- 
amined copy,  attested  by  the  judge*s 
Ufnatore.    1  Saond.  Rep.  189  a.  n.  [a]. 

12.  A  copy  of  depositianB  returned  into 
Chancery  taken  under  a  commission  to  ex- 
amine witnesses,  are  not  admissible  evidence 
on  an  indictment  fi>r  perjury  against  the  de- 
ponent,  although  eworn  to  be  a  true  copy,  un- 
len  it  be  first  proved  that  the  deponent  was 
■worn,  and  that  he  made  the  original  deposi- 
tions.    £tfig  V.  ^a«pooZe,  2  Show.  486« 

13.  Upon  an  affidavit  of  a  witness  that  the 
eiaminer  had  mistaken  him,  his  depositions 
were  amended  on  examination  in  court.  Pen- 
itrU  T.  PenderiL,  W.  Kely.  25. 

[Su  o/to  po9t^  tit.  EviniNOE,  div.  (t).] 

DEPRIVATION. 

I.  Cantomacy  is  a  good  cause  of  deprivaticm 
oT  a  fellow  of  a  college.  PhiUip9  v.  Bury,  1 
^  Raym.  9.    1  Show.  360.  S.  C. 

2<  Deprivation  of  a  parson  for  homicide. 
Swrfe'*  caic,  Cra  Jac.  430. 

3.  Notice  ou^ht  to  be  given  by  the  bbhop 
to  the  parson.    Bet\field  v.  Pickerings  1  And. 

i  In  pleading  this,  it  ought  to  be  shown 
wfcre  whom  it  was  done.    ftid. 

5.  Deprivation  by  the  high  commissioners 
»r  speaking  contumacious  words  against  the 
^)ok  of  common  prayer.  Oawdry  v.  AUon^ 
^ph.59. 

DEPUTY. 
I.  Who  mat  havb  a  dkputt,  p.  487. 

II.  Power  of  DXPtmr,  and  how  to  bk  oon- 

FlaRKD  AND  BXJBRCI8BD,  p.  488. 
^  RUffrs  AS   BITWECN   THE  PailfCIPAL  AND 

TV   »      °*'"T^»  P*  '^• 

iV.  Rkmsdy  lOa  HIS  FEES,  p.  488. 

[Set  aUo  pogt,  tit  Office.] 

I.  Who  MAT  hate  a  dbfott. 

!•  A  deputy  is  allowable  in  ministerial  of- 
^   Cio.Car.557. 

^  A  constable  may  make  a  deputy.  Peak 
▼•  Brvvme,  2  Stra.  94(3. 

3.  A  deputy  cannot  make  a  deputy,  ibr  ha 


cannot  aaaignoTer  his  power.   Parker  r,  Kett^ 
Holt,  221.    Jenk.  Cent  110,  111. 

4  But  though  a  deputy  cannot  make  a  de- 
puty as  to  his  whole  power,  yet  he  may  em- 
power him  to  do  particular  acik  Parker  t. 
Keit,  1  Salk.  96. 

5.  If  the  king  grant  the  office  of  steward  of 
certain  manors  to  an  earl,  the  grantee  may 
appoint  a  deputy.  Earl  of  SkreiMbury*$  case. 
9  Ca  46  b. 

6.  The  office  of  derk  of  the  crown  in  the 
court  of  King's  Bench  may  be  held  in  trust 
^T  another,  by  a  person  capable  of  exercising 
it    Bellamy  v.  Burrow,  Ca.  T.  Talb.  97. 

7.  The  keeper  of  the  great  seal,  when  tliera 
is  no  chancellor,  may  appoint  commissioners 
to  hear  and  determine  piracies  under  28  H.  8. 
cl5.  s.1.    3  Dy.211.pl.  33. 

8.  If  he  who  holds  a  manor  by  the  service 
of  being  constable  of  England,  die,  leaving  two 
daughters  only,  they,  wnile  sole,  may  exercise 
the  office  by  deputy,  and  after  the  marriage 
of  the  eldest,  her  husband  alone  may  exercise 
it;  and  the  youngest  also  marrying,  and  the 
crown  devolving  upon  her  husfaHEmd,  who 
makes  partition,  still  the  husband  of  the  eldest 
must  do  the  entire  services,  but  the  king  may 
refuse  them  at  his  pleasure.  Puke  of  BuelL 
ingham'e  case,  3  Dy.  285.  pL  39.  KeiL  170. 
S.C. 

9.  Judicial  officers  cannot  make  a  deputy; 
but  it  is  otherwise  with  ministerial  officers. 
Phelpe  V.  Winseombe,  1  Ro.  274 

10.  All  offices  of  trust  must  be  personally 
occupied,  unless  granted  to  be  occupied  by  a 
deputy.  28  H.  8.  fo.  7.  Bedell  v.  ConaiaUe^ 
Vaugh.  181. 

11.  Neither  a  judicial  nor  a  ministerial  o& 
ficer  may  make  a  deputy,  unless  there  is  an 
express  clause  in  the  grant,  that  it  may  be  eX' 
ecuted  ner  se  vet  deputatam*    3  Mod.  147. 150# 

12.  If  the  office  of  clerk  of  the  papers  her 
granted  to  two  persons  for  their  lives,  and  the 
life  of  the  longest  liver  of  them,  it  is  an  enttrer 
office,  and  neither  of  them  can  make  a  deputy 
or  appoint  a  successor.  Woodioard  v.  AetoUf 
2  Mod.  95. 

*II.  Power  of  DEPutT,  and  how  to  [  *488  ] 

BE  CONFERRED  AND  EXERCISED. 

1.  It  is  essential  to  a  deputy  to  have  the 
same  power  with  his  principaL  Parker  v. 
KeU,  1  Salk.  95. 

2.  He  may  do  all  acts  that  his  principal 
could,  except  making  a  deputy;  and  a  covenant 
or  condition  to  restrain  such  power  is  void* 
S.  C.  1  Salk.  96.    12  Mod.  46,  47.  S.  C. 

3.  A  deputy  may  empower  one  to  do  a  par- 
ticular act    barker  v.  Kett,  Holt,  221. 

4.  The  deputation  of  an  office  is  grantable 
by  parol;  and,  therefore,  though  it  should  hap* 
pen  to  be  granted  by  writing,  yet  it  may  be 
revoked  by  parol.    Keg.  v.  SiUton,  10  Mod.  74. 

5.  Authority  given  by  letter  of  attorney  may 
be  either  general  or  special.  Sir  PkUip  Sid» 
ney*8  case,  1  Salk.  97. 

6.  And  though  particular  aathorities  cannot 
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be  departed  or  yaried  from  in  mattar  of  sub- 
stance, jet  if  the  Tarianoe  is  only  in  circom- 
stance,  it  is  not  material.  Parker  ▼.  KeU^  1 
Salk.  97. 168. 

7.  A  deputy  steward  may  hold  a  court  in 
his  own  name.  Parker  ▼.  JKett,  1  Ld.  Raym. 
660 

8.  A  deputy-steward  of  a  court-baron  may 
empower  another  to  hold  a  court,  take  surren- 
ders, &c  Parker  t.  KeU,  1  Salk.  96,  97. 
Atum,  13  Modi  525.  S.  C. 

9.  And  such  under*deputy  may  either  act 
in  his  own  name,  or  else  (reciting  his  authori- 
ty)  act  in  the  name  of  the  deputy  or  principaL 
Parker  v.  KeO,  Salk.  97. 

10.  Except  an  under.sherifil  who  must  act 
in  the  high  sherifTs  name,  because  the  writs 
are  so  directed,  dtc    S.  C.  Salk.  97. 

11.  The  surrender  of  a  copyhold  to  the  de- 
puty of  a  deputy-steward  out  of  court,  is  good. 
Parker  t.  Kett,  Com.  84. 

12.  The  acts  of  a  steward  de  facto  are  suf- 
ficient among  tenants  of  a  manor.  S.  C.  Salk. 
97. 

43.  The  dean  of  the  college  of  Windsor  may, 
by  the  statutes,  make  a  deputy  with  power  tn 
omnibus  exercere  offieium  »uum  in  pertona$  et 
eoUegium  menwroL;  this  power  does  not  ena- 
ble mm  to  make  a  lease  of  their  land,  though 
the  rest  of  the  ooUeffe  join,  and  it  be  under  the 
common  seal;  for  tne  word  cottegium  extends 
only  to  the  site  of  the  college,  not  to  their  pos- 
sessions.   Anon,  2  Dj,  233.  pL  13. 

IIL  Rights  as  between  tbe  raoiciPAL  and 

DEPUTY. 

1.  The  principal,  and  not  the  deputy,  is  en- 
titled  to  fees  newly  created  afler  the  deputa- 
tbn.    Buhtrode  v.  GiUnim^  Stra.  1027. 

2.  A  man  cannot  be  a  deputy  to  have  less 
power  than  his  principaL  Parker  ▼.  JCrft, 
Holt.  221. 

3.  If  he  misdemean  himself,  it  is  a  forfeit- 
ure.    Cro.  Car.  557. 

4  The  principal  officer  is  answerable  both 
for  himself  and  deputy.  Lane  v.  Cation,  Salk. 
18,19. 

5.  Yet  the  deputy  is  also  chargeable  as  a 
wrong.doer.    Lane  ▼.  Cotton,  Salk.  18, 19. 

I>.  A  gaoler  shall  answer  for  his  deputy 
civilly,  but  not  criminally,  unless  he  consents 
to  his  acts.  Ees  v.  Huggine,  2  Ld.  Raym. 
1560. 

IV.  REtflEDY  FOR  ms  FKB9. 

If  a  person  be  put  in  as  deputy  to  an  office, 
without  any  stated  salary,  he  has  no  remedy, 
but  by  bringing  a  qaantwn  meruit  agamst  his 
principal.    6  Mod.  235. 


DESCENT. 

1.  Children  inherit  their  ancestors*  estates 
without  limit  in  the  rizht  ascending  line,  and 
are  not  inherited  by  them.  Harrison  v.  Dr. 
BurweU,  Vaugh.  244. 

2.  In  the  collateral  lines  of  uncle  and 


nephew,  the  oncleaa  well  inherits  tbe  nepbev 
as  the  nephew  the  uncle.  Harriaan  ▼.  Dr. 
BurweU,  Vaugh.  244 

i  Descent  may  be  fhmi  the  mother  to  the 
son  of  an  alien  or  person  attainted,  bot  noA  to 
a  bastard.    Cdllinpeood  ▼.  Pays,  1  Sid.  200. 

4.  Descent  may  be  among  the  ■ods  of  la 
alien  or  person  attainted.    8.  C  1  Sid.  199. 

5.  If  tiie  heir  apparent  of  a  purehaaer  be- 
come by  his  own  act  incapabfte  to  take  land, 
yet  his  uncle  or  grand&ther,  or  other  cousiii, 
may  make  resort  in  pedigree  through  him. 
CoUingtoood  v.  Pace,  OrL  Bridg.  442. 

*6.  A  man  has  a  son  and  daugh-  [  *489  ) 
ter  by  one  venter,  and  a  dau£fater 
by  another,  and  dies ;  the  son  has  issoe  who 
dies  without  issue ;  the  two  sisters  shall  have 
the  land.  Anon.  1  And.  31.  pL  74. 

7.  In  the  case  of  aliens,  nothing  intermptt 
the  common  course  of  descent  bat  defeetms  re- 
tionia.    Oardner  v.  Sheldon,  Vaugh.  268. 

8.  A  recovery  sufiered  of  an  estate  in  fee 
simple  will  not  alter  the  nature  of  the  descent; 
and,  therefore,  if  husband  and  wife,  he  beiag 
seised  of  lands  in  right  of  the  wife  by  descent 
ez  parte  matema,  suffer  a  recovery  to  thnn- 
selves  for  life,  with  remainder  in  tail,  remain- 
der to  the  right  heirs  of  the  wife,  with  a  power 
to  the  wife  to  dispose  of  the  reversion  in  fee, 
and  they  die  without  issue,  and  without  mik- 
ing  any  disposition  of  the  reversion,  the  eftaie 
shall  descend  to  the  heir  of  the  wife  ex  pert* 
maUma.  Abbot  v.  Burton,  11  Mod.  181. 

9.  If  the  son  purchase,  and  have  no  kindred 
on  his  father's  side  but  an  alien,  his  estate 
shall  descend  to  the  heir  on  the  part  of  hi* 
mother.    CoUingvDood  v.  Pace,  1  Vent  426. 

10.  If  two  brothers  are  born  in  En^aod, 
the  one  shall  inherit  the  other,  though  the  6- 
ther  be  an  alien.  CoUingtoood  r.  Pace,  1  Vent 
429. 

11.  Otherwise  in  cases  of  attainder.  CoU 
lingwood  V.  Pace,  1  Vent  416,  417. 

12.  Corruption  of  blood  does  not  impede  tlie 
descent  in  case  of  estates  taiL  Dowtie^o  eett, 
3Co.9b. 

13.  If  tenant  in  tail  of  lands  by  parchue 
under  a  settlement  made  by  an  ancestor  a 
parte  matema,  with  the  reversion  in  fee  by 
descent  ex  parte  matema,  suffer  a  common 
recovery  to  the  use  of  himself  and  his  hein» 
the  lands  will  descend  to  his  heirs  ex  parte 
patema.  Martin,  dem.  'DregonwaH,  v.  Stre- 
ehan,  (in  error,)  Willes,  444. 

14.  It  would  have  been  otherwise,  if  he  hid 
taken  both  estates  by  descent  from  his  mo- 
ther.   Willes,  44a 

15.  If  a  man  have  a  son  and  a  daughter  of 
the  whole  blood,  and  a  daughter  of  the  half 
blood,  and  give  a  copyhold  estate  fer  yean  to 
his  daughter  <^the  whole  bk)od,  with  remain- 
der to  his  own  right  heirs,  and  the  daughter 
of  the  whole  is  admitted,  this  is  the  admiasioo 
of  the  son  as  heir  to  his  father,  and  he,  being 
thus  seised,  creates  a  poeeeotio  fratrii,  and 
causes  the  estate  to  desoend  to  his  sister  of 
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the  whole  blood  only,  ud  not  to  hii  two  eisters 
jointlj.   Blaekbume  ▼.  Graves^  1  Mod.  120. 

16.  It  is  not  a  soond  rule,  either  that  the 
naming  an  ancestor,  who  is  under  an  incapa- 
city, shaU  bar  a  nuua  from  resorting  through 
him  in  pedigree  to  another  ancestor,  or  that  he 
fhall  not  be  barred  where  he  need  not  name 
BQch  an  ancestor.  CoUingtoood  ▼.  Pace^  Orl. 
Bridg.442. 

17.  Descents  fh>m  a  brother  to  a  brother, 
thoagh  it  be  a  collateral  descent,  yet  it  is  an 
immediate  descent  CoUingwood  v.  Pace,  1 
Vent  423. 

18.  If  an  estate  limited  to  a  man  and  the 
hein  of  the  body  of  his  father  vest  in  him,  be 
it  either  by  descent  or  purchase,  and  he  die 
without  issue,  it  shall  go  to  his  brother.  1  Mod. 
238. 

19.  If  A,  seised  in  fee  by  descent  ex  parte 
msterna^  enfeoff  B,  and  then  B  re-enfeoff  A 
and  bis  heirs,  the  line  of  descent  is  broken, 
and  the  heirs  ex  parte  paterna  will  take.  Wil- 
ks,  453.  D.  b. 

20.  So  if  A  seised  in  fte  of  copyhold  lands 
of  inheritance  by  descent  ex  parte  materna^ 
torrender  to  B  in  fee  (a  mortgagee,)  who,  on 
payment  of  principal  and  interest,  surrenders 
again  to  A  and  his  heirs,  the  descent  is  broken, 
and  the  lands  will  descend  to  A*s  paternal 
bcira.  WiUes,  453. 

21.  If  a  man  covenant  to  stand  seised  to  the 
OK  of  the  heirs  male  of  his  body  by  a  second 
wife,  a  nie  immediately  arises  to  the  covenant- 
or for  life,  and  the  remainder  over,  being  a  re- 
mainder m  special  tail,  becomes  executed  in 
him ;  so  that  on  his  death,  the  son  by  the 
Kcond  venter  shall  take  the  estate  by  descent 
aa  special  heir,  although  the  covenantor  have 
a  son  by  the  first  wife  living  at  that  time.  Py- 
^▼.fe/ord,  IMod.  159. 

22.  Borougb-Engluh  lands  descend  to  the 
Kpresentative  of  the  youngest  son.  ClementM 
T'&udamore,Salk.243. 

^*  For  where  custom  makes  an  heir,  the 
Uw  implies  all  incidents  in  the  course  of  de- 
scent.  Ibid.  Salk.  243. 

24.  Bat  there  is  a  difference  between  grae- 
^  cuitoDiB,  of  which  the  law  takes  notice, 
^d  ipecial  customs.    Ibid.  Salk.  243. 

25.  If  a  surrender  be  made  to  the 
[  *490  ]  vuse  of  a  man  and  his  heirs  of  copy- 
hold land,  descendible  according  to 
thecQstomof  borough-English,and  the  surren- 
deree die  before  admittance,  the  ri^t  will  de- 
scend according  to  the  custom.  Blaekbume 
T.  Oweet,  1  Mod.  102. 

26.  If  a  rent  be  granted  out  of  ravel-kind 
"^  to  a  man  and  his  heira^  it  shiQl  descend 
to  all  the  sons  and  brothers  according  to  the 
coatomary  descent,  and  not  go  to  the  heir  at 
common  law,  for  the  rent  issues  out,  and  is 
^  of  the  profits  of  the  land.  Randal  v.  Jen- 
*»^lMod.97.n2. 

**'  Customary  descents  are  guided  by  the 
rjltt  of  common  law.  Brown  v.  Dyer^  11 
^.  107. 
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28.  A  builds  a  shop  on  a  waste  in  th0  king's 
manor,  and  pays  no  rent }  the  king  grants  Sie 
manor  to  B,  who  neither  enters  nor  takes 
rent  for  the  shop ;  A  dies  in  possession,  hi* 
son  enters ;  this  is  no  descent,  ilnon.  3  Dy. 
266.  pi.  10. 

DETAINER. 

1.  A  detainer  is  anew  imprisonment.  1  Ro. 
241. 

2.  If  one  come  voluntarily  into  another** 
house,  and  be  detained,  it  is  a  caption.  1  Rob 
241. 

3.  A  creditor  may  lawfully  enter  a  detainer 
against  his  debtor  who  is  in  met  resident  with- 
in the  walls  of  a  prison,  though  he  be  not 
there  by  compulsion,    iinon.  11  Mod.  4.  n. 

4  Leave  was  granted  to  charge  the  defend- 
ant, already  in  custody  on  a  charge  of  felony* 
with  civil  process.  Daintree  v.  JutHee^  Ca.  T* 
Hardw.  190. 

5.  A  prisoner  in  tha  K.  B.  at  the  suit  of  the 
king  upon  a  conviction  for  a  libel,  mav  be 
charged  with  civil  process,  and  leave  will  be 
granted  of  course,  either  by  motion  in  court, 
or  a  judge  at  hu  chambers.  Baeket  v*  Ray* 
ner,Ca.T.  Hardw.  170. 

{See  al$opo9tf  tit.  Lien.] 


DETINUE. 
I.  For  what  detinuk  ucfs  p*  490. 
II.  For  what  not,  p.  490. 
III.  Prockxdinos  in  tbb  action,  p.  490. 

I.  For  what  it  liks. 

1.  An  action  of  detinue  will  lie  for  good* 
forfeited  by  act  of  parliament  Roberts  v.  fVi* 
thered,  5  Mod.  193.  Salk.  222. 

2.  Thus  it  lies  for  goods  forfeited  b^  the 
navigation  act,  though  before  information  or 
seizure.    IZo&er<s  v.  WietAerAead,  Comb.  361. 

3.  Detinue  lies  ibr  a  bond.  Lack  v.  Clarke^ 
1  Ro.  132. 

4.  Or  for  a  box  of  writings.  Reg.v.Broume^ 
Holt,  222. 

5.  It  will  lie  for  goods  lost  and  found  as 
well  as  for  goods  delivered.    Willes,  118. 

6.  If  a  person  intending  a  marriage  pre- 
sents  the  lady  with  a  jewef  and  the  marriaM 
do  not  take  effect,  he  may  recover  it  back  m 
an  action  of  detinue,  for  the  present  beinff 
made  to  a  special  intent,  it  is  not  such  a  gin 
as  changes  the  property.  BeaumonVo  case,  2 
Mod.  141. 

7.  If  the  pluntiff  makes  a  sufficient  tender 
afler  the  avowant  has  a  return  irreplevisable, 
he  may  have  an  action  of  detinue  ^r  the  de- 
tainer after,  or  he  may,  upon  satisfaction  made 
in  court,  have  a  writ  fbr  the  re-deliveiy  of  tha 
goods.    Six  Carpenters*  case,  8  Co.  146  a. 

II.  For  what  not. 

1.  Detinue  does  not  lie  fbr  money,  unless 
in  a  bag,  &.&  Jsaek  v«  Clarke,  132.  Cro.  £1. 
457. 

2.  Detinue  lies  not  of  a  house.  CoupUdiks 
I V.  Cifuptedike^  Cro.  Jae.  39. 
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m.  PftOCBKDMM  nf  THE  ACTlOIf. 

1.  Trover  and  detinue  cannot  be  joined  in 
the  iame  action.  KettU  ▼.  Brofiuall^  Willes, 
118. 

d.  Great  certainty  ii  required  in  the  de- 
■eription  of  the  things  toughtto  be  recovered. 
S  Saund.  Rep.  74  6. 

3.  A  declaration  in  detinue  should  state  a 
request  by  the  plaintiff  on  the  defendant  to 

deliver,  Slc  Willes,  118. 
[  *491  ]     *4  In  detinue  for  a  bond,  the  de- 
fendant can  plead  that  the  plaintiff 
has  released  it    Darcy  v.  Jackton^  Palm.  249. 

5.  Judgment  in  trespass  is  no  bar  to  an 
action  of  detinue.  PuUv,  Rawstem^  3  Mod.  2. 

6.  It  is  no  plea  to  a  declaration  in  detinue 
averring  that  the  plaintiff  had  delivered  cer- 
tain  goods  to  the  defendant  to  be  kept  safe, 
that  afler  the  delivery  one  J  8  stole  them  out 
of  his  possession.  SiuthetiU*$  case,  4  Ca  83  b. 
Cro.  El.  815.  S.  C. 

7.  But  otherwise,  if  it  was  a  special  bail- 
ment to  keep  them  as  his  own.  SouthcoU  v. 
Bartief,  Cro.  Eliz.  815. 

8.  The  venire  facias  was  in  placito  debiH, 
and  held  good.  Bateman  v.  Elman^  Cro.  Eliz. 
867. 

9.  The  jury  ouj^ht  to  find  the  value  of  every 
particular  thing  m  demand,  because  it  ought 
to  be  recovered  in  specie,  and  if  not,  then  dam- 
ages are  to  be  recovered,    hack  v.  ClarkCy  1 

10.  In  detinue  for  a  deed  that  is  lost,  if  the 
value  of  the  deed  be  not  found,  it  is  a  good 
cause  for  arresting  the  judgment    FisMr  v. 

^  Sav.  29. 

DEVASTAVIT. 
I.  What  m  ▲  DiVASTAvrr,  p.  491. 
II.  What  is  not,  p.  491. 
III.  CoinfeauiNCEs  or  rr,  and  what  aEMSor 
UKs,  p.  491. 


I.  What  is  a  devastavit. 

1.  If  executors  release  a  forfeited  bond  of 
lOOL,  and  receive  only  50/.,  the  whole  is  as- 
sots.    Anon,  3  Leon.  53. 

2.  If  an  executor  of  the  obligor  pays  an 
Qsurious  bond,  this  is  a  devastavit  Winch- 
eembe  v.  Biehop  of  Winchegter,  Hob.  167. 

3.  Submission  to  award  by  executors  is  a 
devastavit    Anon.  12  Mod.  11. 

4  If  executors  compound  an  action  of  tro- 
ver for  the  testator's  goods,  it  is  a  devastavit. 
J9orden  v.  LevU,  2  Lev.  189. 

5.  If  an  executor  does  not  bring  an  action 
within  six  years,  it  will  be  devastavit  Semb. 
Haytoard  v.  Kineey^  12  Mod.  573. 

6.  An  executor  u  guilty  of  a  devastavit  if 
he  pays  legacies  before  the  debts.  1  Saund. 
Rep.  279  d,  n.  (5). 

7.  If  the  husband  of  a  feme  executrix  con- 
vert  goods  or  money,  they  become  his,  and  it 
b  a  devasUvit  Wankford  v.  Wankford.  Salk. 
386.    33  H.  6.  31. 

8>  Where  the  sheriff  returns  that  an  exe- 


cutor or  administimtor  has  nld  and  eieifasd 
the  goods  and  chattels  of  the  testator  or  intsi- 
tate  to  the  value  of  the  debt,  and  cuuterted 
and  disposed  thereof  to  his  own  oae,  it  vill 
amount  to  a  return  of  a  devastavit  S.  C  1 
Saund.  307,  308.  BUukhum  v.  Mercer^  S 
Saund.  403.  3  Keb.  62.  S.  C. 
II.  What  d  mot. 

1.  It  is  no  devastavit  in  an  executor  to  pa? 
a  debt  on  simple  contract  before  a  bond  debt 
of  which  he  had  no  notice.  2  Show,  492  Mlif. 

2.  It  is  no  devastavit  to  satisfy  a  statnte 
pending  error  on  a  judgment  Rede  v.  Bert- 
IocJfc«,  Yclv.  29.    Cro.  Elit  734.  822.  &  C 

3.  It  is  not  a  devastavit  to  pay  a  debt  doe  bj 
bond  before  a  statute  for  performance  of  com- 
nants,  if  the  covenants  are  not  then  broken. 
Mo.  752. 

4.  Though  a  statute  be  of  higber  nature,  it 
is  no  devastavit  to  pay  a  bond  befeie  it,  be- 
cause not  due  till  broke.  Cage  v.  Jcfm,  13 
Mod.  291. 

5.  If  an  administrator  pay  the  debts  of  fbe 
intestate  in  such  order  as  the  law  appoiiitt  to 
the  value  of  all  the  goods  with  his  own  moBej, 
he  may  lawfully  dispose  of  the  goods  ss  be 
pleases,  and  it  will  not  be  a  devastavit  Mer- 
chant  V.  Driter^  (administrator),  1  Samid. 
307,  30& 

III.  CoNssauKNCBs  or  rr,  and  what  axnov 

uxs. 

1.  Where  the  sheriff  cannot  levy  a  delA 
against  an  executor  or  administrator  htnn; 
assets  in  his  hands,  he  may  return  a  dene- 
Uvit  Morgan  v.  Sock,  Yelv.  219,  2S0.  1 
Saund.  219  c 

2.  If  there  be  judgment  afrainst  an  execotor 

upon  demurrer,  and  execution  npon 
it,  the  sheriff  cannot  return  ^nuUa  [  *4f3  ] 
habet  bona  testaiorie^  but  a  devasta- 
vit, as  if  found  against  him  by  verdict  SMt 
V.  Riehtwiee,  Cro.  Eliz.  ]  02. 

3.  The  sheriff  may  return  a  devtstant 
upon  a  fieri  faeiae  without  a  oeire  fieri  in- 
quiry. Rock  V.  Layton^  i  Ld.  Raym.  590. 
Salk.  310.  S.  P. 

4.  If  a  devastavit  be  returned,  there  needs 
no  allegation  of  a  conversion.  BetUw  v.&atti 
1  Strs.  440.    Andr.  246.  S.  C. 

5.  Upon  a  devastavit  returned,  the  debt  be- 
comes the  debt  of  the  executor,  and  a  cofjet 
can  issue  against  him  for  it  as  well  as  t^<n 
faciae.    Archer  v.  Dalbye,  Palm.  228. 

6.  Debt  in  theddtet  and  deiinet  liesipisit 
an  executor  upon  a  mere  snggestiott  in  the 
declaration  of  a  devastavit  wkeaily  v.  X«m> 
1  Sid.  397. 

7.  On  nuUa  bona  returned  totkfLflu  npon 
a  judgment  against  executors,  the  plaintiff 
shall  have  a  special  writ  of  fi.  fa,  to  levy  the 
debt  of  the  goods  of  the  deceased,  et  titi^ 
eonatare  poterit  that  the  executors  have  wtited 
the  goods,  then  de  bonie  proprOM.  Rebinttm 
V.  Pettifef,5Cd.32a.    (>>.  Ent  26a  pi.  1^ 

8.  A  devastavit  b  a  personal  tort,  and  the 
exeentors  of  executors  were  not  at  oopBmen 
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lnw  ehaiir^abb  with  the  fint  •xeeator's  de» 
^rsaUvit,  nor  •▼en  in  the  cem  of  the  king.  Sir 
B.  TuA€*9  caw,  3  Leon.  241. 

9.  But  the  Stat  30  Car.  2.  has  iince  made 
theinliaUe.    See  1  Saund.  Rep.  219  <!. 

10.  And  a  devaitavit  lies  for  the  eaecotor 
of  an  exacator  of  him  to  whom  the  wrong  was 
dooe,  tboQsh  it  did  not  againH  them.  Balk. 
3R 

11.  He  cannot  plead  that  his  testator  flene 
admimitirwnlf  bat  he  m^  plead  pUne  admi- 
wigtravU  fat  himself.     1  Saund.  Rep.  219  e. 

12.  Neither  is  it  sufficient  lor  the  second 
executor  to  plead  that  he  has  fullj  adminis- 
tered  the  goods  of  the  original  testator.  1 
Saund.  Rep.  219/.  n.  [^]. 

13.  On  a  Bpecul  issue  the  defendant  cannot 
plead  nam  deiugtatit  ad  valor,  as  the  plaintiff 
has  alleged,  without  saying  nee  aUquam  par- 
ceL;  for  if  part  were  wuted,  the  plaintifi 
shall  reoorer  so  much,  as  well  as  on  a  plea  of 
pUne  admimttravU^  if  assets  be  found  to  part 
of  the  debt    Blaneh  ▼.  Cfabard^  2  Show.  447. 

14  Upon  miUa  bona  returned  to  a  JLfa.^  it 
is  error  to  award  a  writ  to  the  ahenff  to  in- 
qoire  what  goods  of  the  testator  were  wasted 
hy  the  executors.    Rolnnson  ▼.  PUtiffeT^  5  G>. 

15.  Upon  proceeding  by  eeirt  fieri  inquiry 
the  plaintiff  was  not  entitled  to  costs,  unless 
the  executor  appeared,  and  pleaded  jto  the  set. 
fa,    ISamid.  Rep.219a. 

16.  TIm  modem  action  of  debt  on  the  jodg. 
ment,  suggesting  a  devastavit,  which  is  found* 
cd  on  the  judgment  against  the  executor,  and 
is  in  the  nature  of  debt  by  simple  contract, 
was  substitated  in  its  place.  Berwick  ▼.  An- 
dmss,  2  Ld.  Raym.  974.  11H.6.  7.  Baron 
T.  Berkely^  1  Lutw.  674.  1  Saund.  Rep. 
219  a.  219  iK 

17.  It  win  not  lie  upon  a  judgment  against 
the  testator,  nor  on  a  bond  of  the  testator.  1 
Saund.  Rep.  217  6.  n.  (3).  219  h. 

18.  It  lies  for  an  executor.  Berwick  v. 
^B^roes,  2  Ld.  Raym.  971.  1  Saund.  Rep. 
319  b. 

19.  It  may  be  brought,  but  m'  not  usually, 
without  a  previous^i.^  on  the  judgment  I 
Saond.  Rep.  219  6,  e. 

SO.  The  executor  must  put  in  special  bail 
ttpon  the  return  of  a  devastavit ;  but  an 
affidavit  is  necessary.  Carth.264.  1  Saund. 
Rep.  219.  n.  (6). 
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XXV.  Rblativx  to  Tin  opieation  or  a 

DETBB  UPON  PEOPKRTY  SUBUC 
QUXNTLT  ACXlUIAKO»  p.  521. 

XXVI.  WlXEN  Tin  PKKflONAL  .BITATK  IS 
TO  BK  APPUKD  IN  EXONBEATION 
OP  THE  KXAL,  p.  522. 
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I.  What  dxyibx  xb  good. 

(a)  Aatothe  devi$te. 

1.  A  devise  to  the  first  loa  of  A,  (A  having 
fume  at  that  time),  is  void.  ScaUerwood  v. 
Edge,  Salk.  229. 

3.  Bat  a  devise  to  an  infant  en  ventr^  fa 
mere,  is  good  by  the  oonamon  law.  Nune  v. 
FeartsortA,  2  Mod.  9.  Carter,  87.  Tkyhrv. 
BuiiaZ,  2  Mod.  292.. 

3.  Such  devise  is  good  because  the  child  is 
considered  to  be  m  e$§e,    1  Salk.  230. 

4.  So  a  devise  of  land  to  two,  and  the  child 
with  which  his  wife  is  encient,  is  good.  Anon, 
Ma  177. 

5.  A  devise  aAer  the  death  of  testator's  wife 

to  such  child  as  she  is  supposed  to  be 
^  *4M  ]  pregnant  with,  and  to  the  ^heirs  of 

such  child,  is  a  good  devise.  An* 
drewt,  dem.  Jimcff,  v.  Fulham,  Andr.  363. 

6.  If  a  devise  be  made  to  A  for  life,  with 
remainder  afWr  his  decease  to  the  first  son  of 
'the  said  A,  and  the  heirs  male  of  such  first 
son,  and,  fbr  defiiult  of  such  issue,  to  the  se- 
eund  and  every  other  son  of  the  body  of  the 
said  A,  successively,  «Slc.,  and  A  dies  seised 
of  the  estate  fbr  life,  leaving  his  wife  encient 
with  a  son,  this  son  on  his  being  born  shall 
take  the  remainder,  Reve  v.  Long,  4  Mod. 
282. 

7«  Devise  of  lands  to  a  man  during  his  ex- 
ile, he  having  left  his  country  on  displeasure  of 
the  state  against  him,  but  was  not  banished ; 
good  till  he  returns.  Paget  v.  Vo&eitu,  2  Lev. 
191. 

8.  Upon  a  devise  of  land  to  one,  with  re- 
mainder  to  the  next  of  blood,  an  attainted  per- 
son can  take.    Perin  v.  Pearce,  2  Ra  257. 

9.  Devise  to  the  heir  of  one  living,  or  to  the 
heir  of  an  alien,  is  void.  CoUingtoMd  v.  Pace, 
1  Lev.  59. 

10.  A  papist  under  the  stat  10  Sl  11  W.  3, 
(now  repealed  by  stat  18  6,  3.  e.  60)  cannot 
take  by  will,  for  a  devisee  takes  by  purchase. 
Manoood,  dem.  Jennel,  v.  Darrel,  Ca«  T. 
Hardw.  91. 

11.  But  under  such  devise,  the  legal  estate 
remains  in  the  trustees,  and  the  son  of  D 
would  take  only  as  eettui  que  truH.  Id.  ibid. 

12.  A  devise  may  be  to  one  and  his  heirs, 
and  if  he  die  without  heir,  then  to  his  next 
brother.  Webb  v.  Hearing,  Cro.  Jac.  416.  460. 
19H.&9. 

13.  Devise  of  land  to  executors  ;  they  re- 
nounce the  will ;  still  they  can  take  the  devise. 
Gibone  v.  MarUivoard,  Mo.  594. 


14.  Devise  of  lands  to  the  poor  of  a  puisfa 
is  a  void  devise.  Raidiffe  v.  Aiper,  10  Mod. 
94. 

(b)  At  to  tile  daimr, 

1.  An  estate  which  cannot  by  the  rules  of 
the  common  law  be  conveyed  by  act  executed 
by  advice  of  counsel,  cannot  be  devised  bytbe 
will  of  a  man  who  is  intended  by  law  to  be 
tnops  eongdn,    CorbeVs  case,  1  C6.  83  b. 

2.  Land  in  London  devisable  by  co^om 
escheate  to  the  king,  who  gives  it  t*  e^iU; 
the  donee  can  devise  the  whole  by  the  custom* 
Anon.  Mo.  70. 

3.  Cestui  que  use  was  not  enaUed  by  stst 
R.  3.  to  devise  the  land.  Rex  T,Sknmtk»t,l 
Dy.  74.  pi.  14. 

(c)  With  retpeet  to  the  property  detietd. 

1.  Whatever  is  descendible  to  the  heir  tt 
law  as  real  estate  is  devisable  as  such.  Ji- 
cherieyv,  Vermm,  10  Mod.  52a 

2.  A  man  may  create  an  interest  by  lui 
will,  which  he  cannot  create  during  his  life  bj 
grant  or  conveyance  at  common  law.  Mn- 
ning*$  case,  9  Co.  96  a. 

3.  A  possibility  coupled  with  an  interest  is 
devisable.  Jbn«s  v.  Roe,  1  Mod.  51.  n.  Book- 
er V.  Coke,  11  Mod.  127.  n. 

4.  Things  individual  cannot  be  devised 
within  the  stetute  of  wills,  if  part  be  socca^ 
and  part  tn  eapOe,  Inekley  v.  iZstouoo,  i 
Leon.  41,  42. 

5.  P  seised  of  lands  in  socage,  and  of  other 
lands  held  in  fee  of  the  queen,  by  kniffat's 
service  tn  eapite,  devised  to  M  a  hundred  sheep 
and  ten  bullocks,  and  lOZ.  issuing  and  pajabk 
out  of  all  his  lands  and  teneraente  qoarterlj; 
the  devise  was  held  to  be  good  to  charge  tvo 
parts  of  the  land,  and  void  for  the  re8idoe,aBd 
that  the  devisee  had  an  estate  for  life  in  tbe 
rent    PexhaWt  case,  8Ga  83  b. 

6.  A  man  seised  of  lands  held  tnespile, de- 
vised the  whole  to  the  corporation  of  the  cslj 
of  Norwich,  upon  a  chariteble  nae ;  and  re* 
solved  the  devise  was  only  good  fbr  two  partSt 
and  not  for  tho  whole.  Cavey  v.  Wood,  T. 
Raym.  249. 

7.  J  S  seised  of  the  manors  of  H.  and  Tfifld 
having  issue  W,  T,  and  L,  made  a  feoffioDeot 
of  H  to  the  use  of  his  son  W  and  hb  wife  in 
tail,  for  the  jointure  of  the  wife,  and  died;  the 
reversion  of  H  with  the  other  lands  descend- 
ed to  W,  the  eldest  son,  who  devised  the  manor 
of  T  to  his  wifo  for  her  life,  on  ooodition  tbat 
she  waived  her  jointure,  with  remaindenorer 
to  his  brother,  and  died,  leaving  issue  T;  the 
lands  were  held  in  eapite,  T  amounting  to  two 
third  parti,  and  H  to  one  third;  the  wife  refused 
her  jointure  inpaio,  and  entered  into  Ttbeldf 
that  the  wife^s  refusal  tn  eats  divested  the  join- 
ture by  the  32  H.  8.  c.  10^  and  made  an  im- 
mediate descent  by  relation  to  the  heir  u  to 
H,  but  did  not  relate  so  as  to  make 
thedevisegood*forthewholeof  T;[  *495  ] 
because,  1st  relation  is  a  fiction  of 

law  to  make  a  nullity  of  a  .thing  ab  initio, 
which  in  reality  had  essence,  but  is  not  allowr- 
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ed  in  deitiuclion  of  a  lawful  estata  vested; 
ddly,  it  helps  acts  in  law,  but  not  acts  of  the 
paxties  which  are  in  themselves  void ;    3dly, 
it  extends'only  between  the  same  parties,  and 
is  never  strained  to  the  prejudice  of  third  per- 
sons, who  are  no  parties  or  privies  to  the  act 
BuOer  v.  Baker^  3Ck>.25  a. 

8.  Upon  the  statutes  of  wills  afler  the  27 
H.  8^  and  before  the  32  &  34  H.  8^  it  was  held 
in  the  above  case  that  the  tuanor  of  T  was  not 
devisable,  and  W  not  having  pursned  the 
power  (riTen  by  the  statutes,  the  devise  was 
T<»d  lor  a  third  part  of  T ;  for,  Ist,  the  statutes 
only  impower  persons  having  lands,  Slc  to 
devise,  so  that  a  man  cannot  devise  lands 
vrhich  he  has  not  at  the  time  of  making  his 
VUl ;  2dly,  the  testator  must  be  sole  seised  as 
well  of  the  land  left  to  descend  as  of  that  de- 
vised ;  3dly,  the  statutes  give  a  power  to  dis- 
pose of  two  third  parts ;  but  what  a  man  can- 
not  dispose  of  by  act  executed  in  his  lifetime 
ctnnot  be  devised ;  4thly,  the  acts  intended  the 
lord  should  have  an  equal  if  not  a  greater  be- 
nefit  for  his  third  part  as  the  devisee  should 
have  had  for  his  two  parts ;  and,  5thly,  the 
third  part  ought  to  descend  immediately  with- 
oat  a  mean  time.  Butler  v.  Baker,  3  Co.  25  a. 

9.  A  devise  of  rent  out  of  all  the  land  hc^den 
in  chief  is  good,  as  out  of  two  parts.  Newman 
V.  Abore,  Hob.  80. 

10.  A  devise  of  lands  devisable  by  custom, 
holden  in  capUe  by  kniffht  service,  is  good 
agaioat  the  heir  for  the  whole.  Ciarer*$  case, 
2  Dy.  155.  pi.  21. 

11.  CapUe  lands  were  given  to  the  husband 
*nd  wife,  and  the  heirs  of  the  husband,  and  the 
hoaband  being  also  sole  seised  of  socage  lands, 
devises  all  his  socage  lands  and  dies,  leaving 
his  wife ;  and  held  to  be  a  good  devise  for  the 
vhole.    Weeden  v.  Baldwin,  T.  Raym.  39, 40. 

12.  A  devise  of  an  entire  manor  holden  by 
knight  service,  made  mesne  between  the  sta- 
ttite  of  wills  and  the  statute  of  explanation,  is 
good  for  two  parts  and  bad  for  the  third.  Hyde 
T.  VnMon,  2  Dy.  130.  pi.  816. 

13.  If  a  man  devises  land  to  one,  and  in  the 
*une  will  devises  a  rent  to  another,  the  devise 
is  eood.    Blandford  v.  Blandford,  1  Ro.  320. 

14.  The  devise  of  a  term,  being  a  chattel, 
iDay  vest  and  revest  at  the  pleasure  of  the  de- 
^r.    MBnmng'scase,8Ca95b. 

15.  Gavelkind  is  devisable  by  the  custom  of 
Kent;  and  it  seems  that  this  custom  is  not 
oonfined  to  the  county  of  Kent  alone.  Banker 
▼•Colbe,llMod.l22.n. 

1&  Choses  incorporeal  held  in  eapUe,  can- 
not be  devised  within  the  stat  32  H.  8.  Clere 
^.P€aidk,2And.2l. 

17.  A  freeman  of  London  cannot  devise  over 

'Ihe  orphanage  part ;  but  if  he  give  legacies  to 

*Mne  of  his  children  inconsistent  with  it,  they 

most  make  their  election,  and  cannot  have 

^  Harvey  v.  DeeboiwerU,  Ca.  T.  Talb.  130. 
137, 

18.  If  a  man  have  an  estate  to  him  and  his 


heirs  during  the  life  of  J.  6,  he  cannot  devise 
it    Semb.  Cooper  v.  Franklin,  1  Ro.  334. 

19.  If  lands  be  given  to  two  and  the  heirs 
of  one  of  them,  that  reversion  is  not  devisable. 
Weeden  v.  Baldwin,  T.  Raym.  40. 

20.  An  estate  descendible  and  determinable 
upon  the  deaUi  of  tenant  in  tail  is  not  devisa- 
ble within  the  statutes  of  32  H.  8.  c.  1.,  and 
34  H.  8.  c.  5.  Took  v.  Glaoaeock,  1  Saund. 
261. 
^  (d)  In  point  of  form, 

1.  Direction  in  a  will,  that  the  heir  shall 
renounce  all  his  right  in  such  lands  to  a  young- 
er  son,  amounts  to  a  devise.  Baker  v.  Wall,  1 
Ld.  Raym.  187. 

2.  Feoffment  to  the  uses  in  his  will,  which 
devises  that  his  feoffees  shall  be  seized  to  uses, 
is  a  good  devise.     Greeve*8  oase,  1  Leon.  313. 

3.  Devise  of  a  lease  for  years  to  the  execu- 
tor, to  the  intent  that  with  the  profits  of  the 
lease  he  may  educate  the  iisues  of  the  testa- 
tor, and  see  his  last  will  performed,  is  a  good 
devise.    Paranumr  v.  Yardley,  Plow.  545. 

4.  A  devise  of  land  till  10/.  be  levied,  is  good. 
SerjeanVo  case,  2  Ro.  425. 

5.  A  mere  recital  will  not  amount  to  a  de- 
Rigkt  V.  Hammond,  Gom.  234. 


vise. 

6.  Devise  of  the  profits  of  his  term  to  twenty 
of  the  poorest  of  his  kin,  and  that*  a 
release  shall  be  made  at  convenient  [  *496  ] 
rent,  and  the  rent    distributed  to 

them  ;  this  is  neither  a  lease  nor  a  devise  of 
the  property  of  the  term.    Mo.  753. 

7.  A  will  in  these  words,  **  I  make  my  niece 
executrix  of  my  goods,  lands,  and  chattels,** 
cannot  be  construed  into  a  devise  of  the  land, 
neither  will  it  subject  it  to  the  payment  of 
debts.    PiggoU  v.  Penrice,  Com.  254. 

II.  What  dkvises  are  void. 

1.  Devise  of  land  for  so  many  years  as  one 
shall  live,  is  void  as  a  devise  of  a  chattel.  Pet' 
ty  v.  Goddard,  Orl.  Bridg.  39.    Co.  Lit  45  b. 

2.  Devise  of  a  term  to  a  man  and  the  heirs 
male  of  his  body,  and  if  he  die  without  heir 
male  of  his  body,  remainder  to  another,  this 
\-emainder  is  void.    ChUd  v.  Bailye,  W.  Jo. 

15. 

3.  Devise  fbr  fifty  years  to  A,  if  A  should 
so  long  live,  and  afler  to  the  heirs  male  of  A, 
and  fbr  default  of  such  heirs,  to  B  in  tail;  the 
remainder  to  the  heirs  male  of  A  is  void,  there 
being  no  freehold  to  support  it,  and  the  remain- 
der to  B  takes  effect  presently.  Goodright  v. 
ComUh,  12  Mod.  52.  4  Mod.  256.  S.  C. 

4.  Devise  of  a  term  to  one,  the  remainder 
to  another,  is  not  good.  Woodcock  v.  Wood- 
cock, Cro,E\\z.  196. 

5.  Devise  of  a  sum  of  money,  that  K  shall 
have  the  use  of  it  fbr  her  life,  and  her  children 
shall  have  it  afler  her  decease,  but  if  K  should 
die  having  no  children  to  survive  her,  that  an- 
other person  should  have  the  money ;  the  de- 
vise  over  to  the  other  person  is  void.  Boucher 
V.  Kath,  Poll.  37. 

6.  If  a  man  seised  in  fee  in  possession  de- 
vise to  another  after  the  death  of  A  without 
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iMiie,  it  is  a  void  deWie,  oo  aoeount  of  the  re. 
oioteneM  of  the  contisgeacy.  Badge  v.  FUyd^ 
Com.  65. 

7.  If  a  term  be  deviaed  to  A  for  lift,  with 
remainder  to  B  for  life,  and,  if  B  die  without 
ivae  of  hi*  body  begotten,  then  to  C,  the  li- 
mitation  over  to  C  ii  too  remote  to  take  eflfoct 
Lne  ▼.  Wyndham^  1  Mod.  61. 

8.  **  If  my  daughter  die  before  her  mother, 
or  without  heiri,  and  my  wife  have  an  heir 
male,  I  give  him  all,  &e^**  ii  not  a  good  de. 
viae.    &gkt  v.  Hamond,  Stra.  427. 

9.  A  deviaea  lands  to  R,  his  son,  and  his 
heirs,  and  if  R  dies  within  age  or  without  is- 
sue,  the  lands  to  be  equally  divided  amongst 
his  other  sons ;  R  had  issue,  and  died  within 
age ;  the  limitation  of  the  remainder  is  void, 
and  the  issue  has  an  estate  taiL  StuUe  ▼.  Oe- 
rard^  Cro.  Eliz.  635,  626. 

10.  A  termor  cannot  devise  to  one  for  life, 
remainder  to  another ;  but  he  can  devise  the 
land  to  one  after  the  death  of  J.  S.  Bayman 
y.  Odd,  Mo.  635.  74a 

11.  Devise  of  a  remainder  to  a  person  or 
corporation  not  in  sste  at  the  time  of  the  de- 
rise  is  void,  though  afierwards  they  come  in 
e$8e  ;  otherwise  it  is  of  a  remainder  devised  to 
a  corporation  begun  before  a  head  chosen. 
Counden  t.  CUrke,  Hob.  33. 

19.  If  testator,  having  a  term,  and  the  trust 
of  the  inheritance,  devises  the  landa  by  a  will 
not  duly  executed,  the  term  will  not  pass. 
Whiteehurehv.  WhUeehureh,  Stra.  619. 

13.  A  devises  land  to  his  wife,  and  that  after 
her  death  the  same  shall  remain  to  his  issue, 
(he  having  issue  two  sons  and  two  daughters;) 
the  devise  of  the  remainder  adjudged  void  for 
the  uncertainty.  Tiylor  v.  iSsyer,  Cro.  Eliz. 
743,743.    3  Show.  37.  n.  (e.) 

14.  Devise  that  he  did  not  doubt  but  his  wife 
would  be  kind  to  his  children,  is  void  for  un- 
certainty.  Bugginty,  Fates,  9  Mod.  123, 133. 

15.  ENsvise  to  A,  B,  and  C,  to  take  succes. 
sively,  is  void  for  the  uncertainty.  OngUtf  ▼. 
PeeJ,  10  Mod.  104. 

16.  Otherwise,  where  the  devise  was  to  A 
and  his  two  brothers  successively ;  for  in  the 
case  of  brothers,  the  law  directa  who  shall  take 
first    Ongley  ▼.  Peed,  10  Mod.  103, 104. 

17.  One  having  a  daughter  and  a  brother, 
devises  in  these  words ;  **  to  my  right  heirs, 
of  my  name  and  posterity ,"  neither  can  take, 
and  the  devise  is  void.  Cfounim  v.  CMt,Mo. 
860. 

18.  A  devise  to  several  sons,  **  and  if  one 
die,  the  other  to  be  his  heir,"  is  bad  for  oncer, 
tainty.    2  Saund.  Rep.  386  a. 

19.  Devise  to  an  heir  and  his  heirs,  is  void. 

Crormyn  ▼.  ilfsfete,  3  And.  11. 
[•49T  ]     30.  Devise  to  the  heirs  of  the  body 

*of  his  eldest  son  is  void.  ChaBoner 
T.  Awttsrs,  3  Leon.  70. 

31.  Devise  to  the  son  and  heir  and  his  heirs, 
is  void,  though  it  be  not  to  the  heirs  collee- 
tiTsly,  but  the  person  that  is  heir  in  fee.  Osun- 
4Uh  t«  Clerke^  Hob.  30. 


92^  A  devise  to  the  soo  and  heir  m  fee 

(being  no  other  than  what  the  law  gave  bin) 
is  void.  Gmrdimer  ▼.  ShdUm,  VsMigfa.  271. 
Smith  ▼.  Trigp,  Yiaw.  545. 

28.  Otherwise  of  a  devise  in  tail  to  Yam. 
Paramenr  v.  Foriflqr,  Plow.  545. 

31.  A  devise  to  an  eldest  son  in  fee,  npoo 
condition  if  he  do  not  pay  legacies  then  to  tJbe 
second,  is  Toid,  because  it  is  no  more  than 
what  the  law  gives  him.  Hnmtfortk  ▼.  Prttbf, 
cited  4  Mod.  70. 

35.  Devise  of  lands  to  A  in  tail;  A  dies 
leaving  issue  male  in  the  lifetime  of  the  tes- 
tator ;  the  devise  is  void,  and  the  issue  can- 
not take.    Lord  Lamdowne**  case,  10  3fod. 

9a 

36.  There  is  no  difference  in  this  respect 
between  a  devise  in  fee  and  in  taiL  Xsrrf 
Lanedowne^s  case,  10  Mod.  99;  see  also  Weti- 
vfrigkt  V.  Wright,  10  Mod.  374 

37.  A  devise  of  lands  held  in  eapiU  is  Tod 
for  a  third  part  2  And.  190.  ButUr  v.  Ba- 
ker, 3  0>.  35  a. 

38.  A  devise  of  land  not  to  the  intent  to 
find  a  priest,  but  upon  condition  to  find  him, 
is  withm  the  act  of  1  Ed.  6.  c.  14.,  and  sO 
the  land  is  given  to  the  king  by  the  third 
branch  of  the  act  Adamo  v.  Lambert,  4  Ca 
104. 

39.  Devise  to  the  first  issue  male  of  A  (A 
having  none  at  that  time)  is  void.  HilSardj. 
Genmnge,  13  Mod.  37a 

30.  Where  there  is  no  devisee  at  the  deatb 
of  a  testator,  when  the  will  is  to  take  effect, 
the  devise  is  void.  Woodwright  v.  Wright,  10 
Mod.  371,  373. 

31.  Instructiona  were  giTen  to  write  ss 
estate  for  life  in  a  will ;  the  writer  wrote  an 
estate  in  fee ;  the  whole  is  Toid.  DomnhaU  v. 
Coteoby,  Ma  356. 

lU.  GcMEaAi.  anuB  Essracniio  tux  ant- 

mVCTWN  OF  DETISBS. 

1.  A  devise  shall  be  interpreted  acoordiof 
to  the  intent  of  the  testator,  and  commoo  no. 
derstanding.  JRees  v.  Long^  Comb.  352. 
Jenk.  377.  Lord  Fmiand  v.  Bertie,  Holt, 
333. 

3.  This  is  one  principal  rule  for  oonstroiB^ 
wills.  LordGUnor€kuy.Boona,C^r,T9h 
19, 20. 3oa 

3.  A  devise  is  to  be  governed  by  intentios, 
whether  it  be  ejtpressed  by  apt  words  or  sot 
Hoimeo  v.  Meynel,  T.  Jones,  179. 

4  That  construction  shall  be  made  wbieh 
makes  a  conformity  between  the  law,  and  the 
intent  and  words  of  the  devisor.  SManf- 
Buie,OrLBridg.S99.  Id.  397.  Cio.Jac.GSL 
371. 416. 

5.  Wills  are  to  be  oonstmed  according  to 
deeds  at  common  law,  unkas  the  intent  ip- 
pear  contrary.  Dameo  ▼.  Kewme,  Outsr,  5. 
Orl.  Bridg.  387.  &  a  3  Leon.  130.  SLeoa. 
18,  19. 

a  The  legal  sense  of  the  words  is  to  be 
taken  if  a  contrary  sense  be  not  manifeitly 
implied.    lSalk.33a    Jenk.994. 
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7.  Vo  ooofltructim  or  implication  is  to  be 
admittMl  agminat  the  express  words  of  a  de- 
nse.   Stlk.S36,227.    3  And.  17. 

8.  The  qoestion  upon  a  deTiae  is  not  what 
the  opention  of  law  is  upon  the  words,  bat 
what  the  testator  intended  by  it.  The  inteo* 
tion  most  be  rathered  from  the  words  of  a 
testator,  and  the  words  constmed  aeoording- 
to  the  letter  and  legal  propriety  of  them, 
where  nothing  appears  to  the  eontrary.  Col- 
Ungton  ▼.  Pace,  OrL  Bridg.  413. 

§.  The  intent  is  to  be  collected  from  the 
will  itselJv  and  not  extrinsic  circnmstanoes. 
SUnUiott  V.  ColviU,  Ca.  T.  Talb.  308.  Petty 
T.  Goddard^  OrL  Bridg.  40.  Cole  ▼.  Ravolinson^ 
Salk.  2.%. 

10.  Bat  light  may  sometimes  be  thrown 
Qpcm  a  wUl  by  the  averment  of  distinct  fiusts. 
lSalk.335.n.(a). 

11.  The  whole  complexion  of  a  will  is  to  be 
eonsidered  in  the  constmction  of  it  Ibbeteon 
T.  BeekwHh,  Ca.  T.  Talb.  157  to  163. 

12.  In  construing  wills,  words  are  not  to  be 
rejected  which  can  have  any  meaning,  ^e- 
M«u  V.  Hide^  Ca.  T.  Talb.  39.    3  Leon.  11. 

13.  Genera]  words  in  a  will  are  not  to  be 
expounded  against  the  intent  of  the  deriior. 
DaUty  V.  Champerftoon,  Skin.  633. 

14b  Words  in  a  wiU  that  are  good 

[  *498  ]  *sense  in  themselves  are  not  to  be 

transpoaed.  Ccle y,  RatoHnaen^S^ 

15.  If  a  man  devises  in  the  first  part  of  hia 
«iQ  to  A  in  fee,  and  in  the  lastpak  to  B  in 
^.  B  win  uke  and  not  A.  The  SerjeanVs 
a*c,2Ro.433. 

IS.  Where  there  are  special  words  of  de- 
^  ss  well  as  general  words,  the  former  shall 
control  the  latter.  Dalby  v.  Champenwon^ 
Holt,  229.  ^  i-        -^ 

17.  The  law  marshals  words  as  ftey  may 
^  Bgree  with  the  intent  of  a  devisor,  let 
wem  he  placed  in  ever  so  moch  confusion 
^  disorder.    Petty  v.  Ooddard,  Orl.  Bridg. 

19<  Where  a  pailicnlar  estate  is  expressly 
^P*^  *■  contrary  intent  is  not  to  be  implied 
^m  tubseqaent  words.  Po]^m  v.  Bawfieid^ 

•WIK.  4oo. 

18.  The  primanr  intent  of  the  devisor 
■•^U  be  preferred,  thongh  there  may  be  vari- 
*^cs  in  circumstances.  Dartes  v.  Kempe. 
Carter,  5. 

SO.  The  intent  of  the  testator  is  to  be  taken 
»  Uunfrs  stood  at  the  time  of  making  his  will, 
^Q  IS  not  to  be  collected  from  subsequent  ac- 
ttdents.    WiUes,297. 

21.  Matter  that  cannot  appear  till  found, 
^nen  fbond  is  not  to  be  regarded  in  the  expo. 
"^^  of  wills.    lSalk.235. 

23.  Eacprueio  eorum  qua  taeite  ineutU  nihil 
V^etftr.    Badger  v.I%tf,Salk.  333. 

•J?*  ^  ^•'^  of  *n  equity  must  be  govern- 
^  Of  the  tuna  rules  as  the  devise  of  a  legal 


estate.     AUonm'Oeneral  v.  Femig,  Com. 

437. 

IV.  What  woaos  ark  oonsidbbxd  to  amount 

TO  A  OONDITIOIC 

I.  Devise  of  land  rendering  and  paying  S0«. 
aniUMrttm,  makes  a  condition.  Pox  v.  Car- 
/yne,  Cro.  Eliz.  454. 

3.  A  devise  of  land  in  borough-E2nglish  to  a 
second  son,  he  paying  20L  to  ea(£  of  the 
daughters  of  the  devisor  at  their  fuU  age,  is  a 
condition  and  not  a  limitation ;  but  it  is  not 
broken  unless  notice  of  their  f\ill  age  be  given, 
and  a  demand  made.  Cttrtets  v.  WUoerstoa, 
Cro.  Jac  56. 

3.  Devise  to  A,  peLying  ouch  oume  aa  he 
ehaU  pleaee^  is  conditional,  and  something 
must  DC  paid.  Rex  v.  S3crimehire,  1  Dy.  74. 
pi.  16. 

4.  A  devise  to  A  in  tail  **  upon  condition 
that  he  pay  1002.  to  B,  and  if  A  dies  without 
heir,  then  if  C  do  not  pay  the  lOOi.  the  land 
shall  remain  to  B,**  this  is  a  condition  and  not 
a  limitation.  BMmn  v.  Wieeman^  Cro.  JBl. 
377. 

5.  If  land  be  devised  by  A  to  his  wift  for 
life.  Oft  eondUion  thai  $he  ohaU  educate  B  lAetr 
eldest  son,  remainder  af^r  her  death  to  the 
second  son  in  tail,  B  when  of  age  may  enter 
for  breach  of  condition,  and  hold  for  her  lift. 
Warren  v.  Lee,  3  Dy.  136  b. 

6.  Devise  of  lands  to  the  eldest  son,  upon 
condition  that  if  he  pay  not  the  le^cies  to  the 
youn^jrer  children  then  to  them  m  fl^e,  if  he 
fails  in  payment,  the  lands  shall  go  to  them 
accordingly.  Haynewarth  y.  Pretty,  Cro.  Elix. 
833.  919. 

7.  A  devise  of  legacies  to  be  paid  out  of 
lands;  then  the  lands  are  devised  by  the 
same  will  to  J  8 ;  though  it  is  not  said  that  J 
S  shall  pay  the  legacies,  yet  he  takes  by  the 
devise  conditionally.  Freke  v.  Lee,  PolL  553. 
559. 

8.  A  devise  to  J  S  **  when  he  marries  such 
an  one,**  is  good,  but  no  estate' vests  till  mar- 
riage.  11  H.7. 17.  Snow  v.  Cutler,  T.  Raym. 
164. 

9.  Devise  in  trust  for  E,  in  case  within 
three  years  she  marry  6,  and  on  her  default, 
&.C.  in  trust  for  F ;  this  is  a  condition  prece- 
dent,  and  must  lie  performed  before  the  es- 
tate can  vest  Falkland  v.  Bertie,  Hoh,  330, 
dec 

10.  On  a  devise  of  so  mudi  money  to  a 
feme  sole,  provided  she  marry  with  the  con- 
sent of  her  father  and  mother,  or  the  survivor 
of  them,  the  marriage  is  a  condition  to  the 
payment  of  the  legacy.  Oarbut  v.  HiUonf  9 
Mod.  210. 

I I.  Devise  of  lOOL  per  annum  for  five  years, 
to  commence  fh>m  the  devisee's  marriage, 
marriage,  with  the  consent  of  the  executes, 
and  no  devise  over ;  this  is  not  a  restriction 
in  terrorem  only,  but  a  condition  precedent 
not  to  be  dispensed  with.  DMine  v.  Bhni^ 
W.  Kely.  1. 

13*  Devise  of  5002.  out  of  certain  lands, 
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with  pioTiio  that  the  devisee  married  with 
the  consent  of,  Scc4  thia  being-  a  condition 
precedent  annexed  to  a  real  estate  and  not  per- 
formed, the  legacy  b  forfeited.  Sheriff  ▼. 
Maloek,  W.  Kery.  25. 

15.  Devise  to  the  wife  from  year 
[  *499  ]  to  *y®ar  till  the  son  attain  twenty- 
one  ;  the  son  dies :  the  estate  is  de- 
termined.   Mo.  48. 

14.  In  a  will,  if  there  be  a  condition,  and 
after  that  a  limitation,  that  condition  must  be 
limited  accordingly.    Daviet  t.  Kempe,  Car- 
ter,  3. 
V.  What  are  considered  as  words  op  umi- 

TATION  OR  direction  ONLT. 

1.  A  limitation  of  a  term  to  A  and  the  heirs 
of  his  body,  and  if  he  dies  Bans  issue,  living 
B,  then  to  B,  is  good.  Lamb  ▼.  Archer  ^  Salk. 
325. 

2.  A  devise  to  one  and  his  heirs  if  he  lives 
till  twenty^ne,  and  if  not,  to  another  and  his 
heirs,  is  a  condition  subsequent  and  not  pre- 
cedent Edwards  v.  Hammond^  3  Lev.  132. 
2  Danv.  10.  pL  12. 

3.  Devise  of  land  upon  trust  and  con6dence 
to  do  such  a  thing  is  not  a  condition.  Cres- 
wd  V.  Holmes^  Ma  594. 

4.  Devise  to  his  son  towards  his  education 
in  learning,  is  no  condition,  but  the  devise  is 
ffood,  though  he  be  not  so  educated.  Anon,  2 
Leon.  154. 

5.  Devise  of  a  lease  to  A,  and  if  B  suffer 
him  to  enjoy  it  for  three  years  she  shall  be 
executrix,  but  if  she  disturb  him,  then  C  shall 
be  his  executor;  this  is  not  a  condition  prece- 
dent, and  B  is  immediately  executrix.  Jen- 
nings V.  Crowert  Cro.  £1.  219. 

6.  Provided,  if  the  personal  estate  fall  short 
to  pay  debts,  the  executor  shall  sell  land  with- 
in  such  a  time:  this  is  not  a  condition,  but 
only  a  direction.    Davies  v.  Kempe^  Carter,  3. 

7.  After  an  express  limitation  in  a  will  of 
an  estate  for  life,  with  remainder  over,  these 
words  **and  in  case  M  D  (the  tenant  fbr  life) 
dies  without  issue,"  will  not  operate  to  make 
the  remainders  contingent,  or  create  an  es- 
tate  tail  in  the  tenant  for  life.  Lethieulier  v. 
Tracy t  Keny.  56. 

8.  An  alien  who  had  enjoyed  a  pension  in 
Holland  voluntarily  sought  refu^  in  England, 
where  a  devise  was  miude  to  him  during  his 
exile  from  his  native  country,  with  a  limita- 
tion over,  ^*  in  case  he  is  restored  to  his  country 
or  dies;**  the  devise  is  good  during  his  resi- 
dence in  this  country,  and  until  he  has  such 
provision  as  may  be  considered  a  restoration 
to  his  own  country.  Paget  v.  Vbcsttcs,  2  Mod. 
224. 

9.  If  lands  be  devised  to  A,  the  heir  at  law 
of  the  testator,  and  other  lands  be  devised  to 
B.  and  that  **if  A  molest  B  by  suit  or  other- 
wise,  B  shall  have  the  lands,"  Uiis  is  a  limita- 
tion; and  if  A,  on  the  death  of  his  ancestor, 
enter  and  claim  the  lands  devised  to  B,  it  will 
entitle  B  to  the  lands  devised  to  A.  Anon,  2 
Mod.  7. 


10.  If  a  devise  be  made  to  A  lor  life,  with 
remainder  to  B  and  the  heirs  of  his  body,  vpoa 
condition  if  B  marry  without  the  ooDaent  of 
C,  then  the  estate  shall  go  to  D,  this  is  a.  Umi- 
tation,  and  not  a  condition;  and  if  B  marry 
without  the  consent  of  C,  the  remainder-ana 
may  enter;  for  it  is  a  forfeiture,  tbou^  B  hu 
no  notice  of  this  restraint  previous  to  the  mar- 
riage. Williams  v.  Fry,  1  Mod.  86,  87.  300. 
2Lev.21.S.a    3Keb.l9.&a 

11.  A  devise  of  a  residuum^  with  proviso^ 
that  the  devisee  marry  with  the  confiit  of  A 
and  B,  aliter,  devised  over,  if  A  die,  the  de- 
visee may  marry  without  the  consent  of  B. 
Sheriff  V.  Afof  iodk,  W.  Kely.  23. 37. 

12.  On  a  devise  made  to  his  daughter  upon 
condition  that  she  consent  to  marry  his  ne- 
phew, and  if  she  refuse  before  she  is  twenty- 
one,  or  in  the  meantime  marry  another,  tht 
devise  to  be  void,  and  the  estate  limitfid  to 
another,  if  the  nephew  die  before  twelve  jean^ 
and  the  daughter  marry  another,  she  shall  not 
be  divested  of  her  estate.  Thomas  v.  Hswcdl, 
4  Mod.  67, 68. 

13.  If  a  devise  be  made  of  a  rent-charge  to 
a  woman  fer  life,  and  if  she  marry,  his  execu- 
tor shall  pay  her  100(.,  and  the  rcntefaar^ 
shall  cease  and  return  to  the  executor,  the 
rentpcharge  shall  not  cease  on  her  mirriage 
until  the  lOOZ.  be  paid.  Os6onie  v.  WaJUedtn, 
1  Mod.  272,  273. 

14  If  alease  be  devised  toa  feme  upon  con- 
dition to  keep  and  educate  A,  the  baron  whidi 
that  feme  shall  take  may  perform  the  condi- 
tion.   BaMerv.  J8^ad(:&onie,Hpb.285. 

15.  A  husband  devises  land  to  his  wife,  se 
that  she  pay  his  debts  and  perform  his  wiU; 
and  devises  an  estate  fer  life  to  a  stranger  in 
other  land;  the  wife  takes  a  liusband 

who  ousts  the  *tenant  for  life;  this  is  [  *SM  ] 
not  a  forfeiture  of  the  land  devised 
to  the  wife.    Anon.  Mo.  92.  pi.  229. 

16.  A  man  having  lands  of  102.  a  year  is 
possession,  and  of  302.  a  year  in  reversion,  ex- 
pectant on  an  estate  for  life,  bequeaths  1602.  in 
different  legacies  to  be  paid  out  of  his  landi 
within  two  years  after  his  decease,  and  de- 
vises his  lands  generally  without  any  limitip 
tion  of  estate  to  his  nephew;  the  nephew  takes 
an  estate  in  fee,  not  on  condition  that  he  pays 
the  legacies  within  the  two  years,  but  in  tntft 
to  pay  them.    2  Show.  37. 

VI.  When  devisees  take  as  jonrr-TENAxn. 

1.  A  devises  to  his  two  daughters  (hii 
heirs),  to  them  and  their  heirs,  they  are  there- 
by Joint-tenants.    Anon,  Cro.  Eliz.  431. 

2.  A  devise  of  "all  my  real  estate  to  my  (wo 
nieces,  to  be  equally  divided  between  them 
during  their  lives,  and  fh)m  and  after  tbeir 
decease  to  the  right  heirs  of  one  of  the jb," 
creates  a  joint-tenancy.  TVcdbermaa  v.  Jefe- 
nes,  11  Mod.  lOa 

3.  Devise  of  a  manor  to  B,  and  of  a  third 
part  thereof  to  C;  they  are  jaint-tenants.  Atm. 
3  Leon.  11. 

4.  Devise  to  three  in  tail,  and  that  every  ose 
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may  be  the  otlier's  heir;  held  that  they  took 
Bi  jmnt-tenants.  FowUr'9  caM,  1  And.  188, 
189. 

5.  Where  there  is  a  devise  to  one  and  his 
heirs,  uid  to  another  and  his  heirs  in  another 
part  ofthe  will,  they  are  jointptenants.  Scrape 
T.  Wufdes,  Com.  544. 

6.  Bnix  to  his  wife,  until  his  daughter  at- 
tain tirentj-one  years  of  aee,  and  then  to 
them  for  their  lives,  they  arc  immediate  joint- 
teoants  of  the  freehold.  Semb,  Black  v.  Pa. 
r»<»>Cro.  Eliz.533. 

7.  On  a  devise  **  to  A  for  life,  and  after  her 
<leath  to  B,  and  to  the  children  of  her  body  be- 
gotten or  to  be  begotten  by  C  her  husband,  and 
to  their  heirs  for  ever,"  if  one  child  be  born  at 
the  time  of  the  testator's  decease,  this  creates 
&  joint-tenancy  in  fee  between  B  and  her  chiU 
dreo.  Osfef  ▼.  JodfcfOR,  7  Mod.  439.  3  Stra. 
1172.  &  C. 

8.  A  devise  of  all  my  real  and  personal  es- 
tite  to  A  in  trust  to  pay  debts  and  leffacies, 
the  lesidoe  to  be  laid  out  in  lands  to  the  use 
of  B  and  C  and  the  survivor  of  them,  their 
oein  and  assigns  for  ever,  equally  to  be  divided 
between  them  share  and  share  alike,  creates  a 
joint-tenancy.  Barker  v.  GiUt,  9  Mod.  167. 
^.  Where  testator  devised  a  freehold  and  a 
IfKfaoId  interest  to  B  W  and  his  heirs,  for 
the,Q>eand  benefit  of  the  said  B  W  and  his 
c^dren,  at  his  diaposal,  and  B  W  died,  in  the 
liwtime  of  the  testator;  held,  that  his  children 
took  the  entire  interest  in  the  freehold  and 
lejaehold  mteresU  as  joint-tenants.  Haye$  v. 
'^««',2Ridjrw.85. 

VII.  Whxn  in  skveraltv. 
1-  Deriae  to  two  equally  and  to  their  heirs; 
"Ky  are  not  joint-tenants,  but  tenants  in  oom- 
^   /^mnv.Cox, Mo. 558.    CraEUz.44a 
®5, 696.  &  C. 

.^  In  devises,  the  words  **  equally  to  be  di- 
y^ded"  make  a  tenancy  in  common.  3  Leon. 
^9.   Pibui  V.  mtford,  1  Vent.  376.    Ma  694. 

3-  Devise  to  three  and  their  heirs,  and  to 
f^ry  of  them,  part  and  part  alike,  they  are 
^anta  in  common   and  not  joint-tenants. 
^i^owgood  V.  CoUine,  Cro.  Car.  75. 
..  ^  To  two  jointly  and  severally  for  their 

^1  they  are  tenants  in  common.  MorgafC$ 
^  Poph.  62. 

t\  \  ^^^  to  A  and  B  and  their  heirs,  and 
u^  longer  liver  of  them,  e(|iially  to  be  divided 
^**o  them  and  their  heirs,  makes  a  tenan- 
^10  common.  Bliteet  v.  CranweU,  I  Salk. 
«6.   Comb.  256.  a  C.    1  Salk.  391.    3  Lev. 

tA  ^•^^•°-  Ib.39L 
j^^^hdd  estate  surrendered  to  several, 
2|aaUy  to  be  divided,  and  to  their  respective 
7^  >■  not  a  joint  estate,  but  an  estate  in 
«*iiMn.  Fisigr  V.  Wigg,  Com.  88. 
^  Remamder  limited  to  heirs  male  oi  two, 
,   ^^  them  tenants  in  common  in  remainder 

ftn3"y*  V.  Chawn,  1  And.  265. 

^*  l>eviie  to  J  in  tail,  subject  to  a  condition, 
■^  np«  faihiw  of  J  the  land  to  go  to  R,  W, 
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and  M,  and  their  several  heirs  male  for  ever, 
equally  to  be  divided  amongst  them ;  each  of 
them  has  a  third  part  in  oonmion  of  an  estate 
tail  in  possession.  RundaU  v.  EeUu,  Carter, 
172. 

9.  A  devise  to  A  B  and  C  in  fee, 
^provided,  that  if  any  of  them  die  [  ^^501  ] 
under  age  or  unmarried,  then  his 

part  or  share  to  bo  divided  among  the  surviv- 
ors ;  if  one  of  them  die,  the  survivors  are  te* 
nants  in  common  of  his  part  for  life  only. 
Middleton  v.  Swail,  Comb.  201. 

10.  Devise  in  trust  for  two  for  life  equally 
to  be  divided,  &c.  and  then  in  trust  for  the  heirs 
of  the  body  of  A,  gives  an  estate  for  life  in 
common.  PhiUip»  v.  PhiUips^  1  Ld.  Raym. 
721. 

11.  Devise  to  the  mother  for  life,  remainder 
to  her  children ;  she  had  then  one  child,  and 
about  four  years  afterwards  he  makes  a  codi- 
cil  when  she  had  two  children  more,  who  died ; 
held,  they  all  took  an  estate  in  fee  as  tenants 
in  common.  Bateman  v.  Roaek,  9  Mod.  104, 
105. 

12.  A  testator  having  two  sons  and  four 
daughters,  devises  his  houses  to  one  of  his 
sons  for  life,  and  after  to  his  four  daughters, 
share  and  share  alike ;  and  if  all  his  sons  and 
daughters  die  without  issue,  then  to  his  sister 
and  her  heirs ;  on  the  death  of  the  son  with* 
out  issue,  the  four  daughters  are  tenants  in 
common.      Hanchet  v.  ThelwaU^  3  Mod.  104. 

13.  Testator  devised,  that  in  case  of  failure 
of  issue  descending  from  himself  and  his  wife, 
a  trustee  and  his  heirs  should  stand  seised  of 
freehold  lands  for  the  use  and  benefit  of  B  W 
and  his  children,  share  and  share  alike,  at  his 
disposal ;  B  W  died  in  the  lifetime  of  the  tes- 
Utor ;  held,  that  the  children  of  B  W  took  the 
entire  interest  in  these  lands  as  tenants  in 
common.    Hayet  v.   Ward,  2  Ridgw.  85. 

14.  A  devise  to  husband  and  wife  and  his 
other  nieces  equally ;  the  husband  and  wifo 
shall  take  but  as  one  person.  Anon,  Skin. 
182. 

VIII.  WHKlf  TRK  HEIR  TAKES. 

1.  Whatever  interest  in,  or  profits  of,  a  real 
estate,  the  will,  Alc  of  the  ancestor  has  not 
dispowd  of^  are  thrown  upon  the  heir  by  act 
of  law.    Hopkina  v.  HopkinB,  Ca.  T.  Talb.  44. 

2.  An  heir  at  law  cannot  be  disinherited 
by  any  words  in  a  will,  unless  the  estate  be 
expressly  given  to  some  other  person.  Lew  v. 
SaUingetone,  1  Mod.  190. 

3.  A  devise  to  one  who  is  heir  for  life,  the 
remainder  in  contin^ncy,  is  good,  and  the 
descent  of  the  reversion  shall  not  drown  his 
estate  for  life.  Plunket  v.  Hdmee,  T.  Raym. 
28,  29,  30. 

4.  Devise  to  the  heir  of  R  D  now  living; 
the  son  takes  as  heir  in  the  father's  life,  being 
specially  assigned.  Dutton  v.  Peole,  2Lev. 
211. 

5.  If  a  man  devise  his  land  to  his  heirs,  the 
heir  shall  be  in  of  the  whole  estate.  Pybu$  v. 
MUford,  1  Mod.  122. 
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6.  A  will,  or  deviMe,  when  the  intention  of 
the  testator  is  clear,  is  as  much  to  be  favoured 
as  an  heir  at  law.  Anon,  6  Mod.  133.  1 
Saund.  Rep.  183.  n.  (5). 

7.  If  the  intontion  of  the  testator  be  ever  so 
apparent,  the  heir  at  law  will  inherit,  unless 
the  estate  is  cooiplctolj  disposed  of  to  another 
person.    Den  v.  Gatken^  6  Mod.  133. 

8.  Where  from  the  words  of  the  will  it  was 
manifest  that  others,  to  the  exclusion  of  the 
testator^s  eldest  son  and  heir  at  law,  should 
take  certain  rents  (parcel  of  a  ^round-rent  is- 
suing  out  of  freehold  lands),  held,  that  on  the 
events  mei^ioncd  in  the  will  happening,  the 
reversion  of  the  land  itself  passed  to  the  ex- 
clusion of  the  heir.  Maudy  v.  Maudy^  Ca.  T. 
Hardw.  142. 

9.  If  a  devise  of  demesnes  be  to  his  wife  for 
life,  and  of  the  rents  and  services  to  the  wife 
for  fifteen  years,  and  of  the  manor  to  a  stran- 
ffer  for  the  life  of  the  wife,  the  heir,  afler  the 
fifteen  years  during  the  life  of  the  wife,  shall 
have  the  rents  and  services.    Mo.  7. 

10.  Devise  to  one  for  life,  remainder  to  the 
right  heirs  of  J.  S ;  he  must  be  both  heir  and 
heir  male  who  takes  this  remainder,  and  the 
son  of  a  daughter  who  is  heir  shall  not  take 
within  the  meaning  of  these  words.  Durdant 
▼.  Burcher,  Skin.  208. 

11.  Devise  of  the  whole;  though  it  be  void 
for  a  third  party,  being  capite  land,  the  heir 
at  common  law  till  entry  cannot  be  disseised 
of  the  third  part    Mo.  546. 

12.  A  jointure  was  made  afler  marriage ; 
the  husbajid  devises  other  lands  and  dies ;  the 
wife  waives  the  jointure ;  this  makes  an  im- 
mediate descent  of  the  jointure  land  to  the 
heir  to  satisfy  the  thirds,  by  the  statute  of  wills. 
Mo.  254. 

13.  A  has  three  daughters,  and  devises  his 
land  to  his  wife  till  his  heir  comes  to  the 

age  of  twenty-one,  paying  so  much 
[  *502  ]  *to  his  heir,  and  so  much  to  his  two 

other  daughters ;  the  eldest  daugh- 
ter shall  have  the  land  as  heir.  TiUy  v.  CoL 
Her,  2  Lev.  162. 

14.  One  having  a  messuage  and  land  ap- 
purtenant to  it,  makes  a  lease  of  the  messuaff  e 
and  part  of  the  land  to  B,  and  then  devises  the 
messuage  with  the  appurtenances  (in  the  oc- 
cupation of  the  lessee)  to  his  wife  for  life,  and 
that  afler  her  decease,  that  with  the  rest  shall 
remain  to  his  youngest  son ;  the  heir  at  com- 
mon law  shall  hold  the  rest  during  the  wife's 
life.    Mo.  123. 

15.  Devise  to  the  son  in  tail,  remainder  to 
the  heirs  male  of  the  devisor,  is  a  reversion, 
and  in  tail,  and  therefore  cannot  go  from  the 
brother  to  the  daughter,  but  must  find  out  a 
very  heir.    Hob.  29,  30.  32,  33. 

16.  A  devises  lands  and  tcnemente  in  B  to 
trustees,  to  apply  part  of  the  rente  to  charite- 
ble  uses,  and  dies;  the  church  of  B  becomes 
void  ;  the  heir  of  A  shall  present  Kemey  v. 
XangAam,  Ca.  T.  Talb.  143.  145. 

17.  Devise  to  A  for  life,  remainder  to  B, 


provided  that  if  C  in  three  mouths  pay  to  B 
5002.  &,c. ;  this  condition  wiU  descend  to  the 
heir  of  C.    Markg  v.  MurXrs,  Stra.  129. 

[  When  the  heir  takes  by  devise,  and  win  hij 
descent.  He  j>o$t,  tit  Hkir.] 

IX.  When  thx  kxbcutok  taxxs. 

1.  Devise  of  a  term  to  a  feme  and  ber  islc 
upon  a  contingency,  and  she  dies  before  the 
contingency  happens,  her  representative  ud 
not  her  issue  shall  have  the  term.  HorUmef 
v.  Mortimer,  W.  Kely.  26. 

2.  Devise  to  J  S  at  the  age  of  twentj4se 
years,  and  if  J  Sdies  before  twenty -ooeftlieQ 
to  A ;  A  dies ;  aflerwards  J  S  dies  uaie 
twenty  .one ;  the  administrator  of  A  shall  kve 
it    ilnoR.  2  Vent  347.  349. 

3.  A  term  devised  de  novo  out  of  the  infaeri* 
tance  to  A  and  the  heirs  male  of  his  body,  doet 
not  determine  by  his  death  without  isiae,b(A 
like  a  term  in  gross  shall  go  to  hisexecotoa. 
Burgis  V.  BurgiSf  1  Mod.  115. 

4.  One  seised  of  land,  and  possessed  ofi 
term,  devises  to  his  executors  all  his  Itodf  an 
tenemente  till  they  have  paid  his  debts;  tbey 
shall  take  the  term  as  executors,  and  the  lain! 
as  devisees.    Mo.  350. 

5.  An  executor  is  presumed  to  takes  tenn 
as  executor,  and  not  as  devisee,  withnt  proof 
of  his  assent     Young  v.  HoUnes,  Strt.  70. 

6.  If  money  be  devised  to  one  to  be  pwjst 
his  age  of  twenty-one  years,  if  the  party  «es 
before  it  shall  go  to  his  executors;  bot^ 
money  be  bequeathed  to  one  at  his  sgc  « 
twenty-one  years,  and  he  dies  before,  «e 
money  is  lost  lid  PatoUWe  case,  2  veot. 
366.  , 

7.  A  devise  of  a  term  of  years  to  sercw 
successively  for  life ;  after  all  are  dead  tte  »- 
visor's  executor  shall  have  the  lesidue.  £p> 
V.  FauUdand,  Salk.  231.  ^ 

a  If  a  term  be  devised  to  one  and  his  ha" 
male,  it  is  only  a  Umitation,  and  his  execo- 
tor  is  entitled  to  the  term,  and  not  the  bein 
male.    1  Ro.  356.  .     .. 

9.  A  term  devised  for  li&  thall,  after  tfic 
death  of  the  devisee,  betong  to  the  «^ 
tors  of  the  testator.  Ayre9Y.FaUdaMd,li^ 
Raym.  325. 

10.  Devise  of  his  lands  (in  lease)  ^^^ 
ecutor  for  life,  the  remainder  <^'»*  \j! 
ought  to  be  a  special  assent  thereto  by  »« 
executor,  as  to  a  legacy,  or  else  Hit^^ 
ecuted.    Cra  Car.  29a  .    .  .l- 

11.  A  term  deviled  to  executors  JJ  w^^J 
the  renouncing  of  the  executors.    notco» 
Fineaux,  1  Ld.  Raym.  740.  ,  i^ 

12.  A  termor  devises  the  occupation  «  "jj 
land  to  his  wife  for  as  many  of  the  J****. 
she  shall  Hve,  and  afler  her  death,  the  n^ 
der  of  the  years  unexpired  to  his  ■?"•  m 
makes  her  sole  executrix,  and  dies ;  tw  ^ 
ow  enters  and  agrees  to  the  Jc^^^V •  1]Ls' 
ing  assete  besides  sufficient  to  pay  °^^  • 
she  cannot  aflerwards  dispose  of  the  term  ^ 
solutely  a^nst  the  son,  as  ^'^^^'^i^^oD 
devisee,  smce  she  can  only  have  the  woo 
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Ae  cflBtinfBBcy  of  her  fifing  m  hag,    WiU^ 
dtn  T.  fOSi^oA.  2  D7.  358.  pi.  50. 

13.  If  the  deviise  is  to  the  ezeeutor  for  life, 
and  aAerwardfl  to  another,  and  the  executor 
eoten  geoerally,  he  shall  have  it  as  executor, 
altkoa^  the  testator  may  may  have  left  no 
debti.  LampefB  case,  10  Ca  46  b. 
X.  ErracT  of  the  dkath  op  a  DEnsn  bdorx 
nsTATOR.     [See  also  div.  IX.] 

1.  Where  a  devise  or  settlement  of  lands 
is  made  by  will  or  deed,  charged 
[  *5<0  ]  *with  portions  fi>r  younger  children 
payable  at  age  or  marriage,  if  the 
penoQ  diM  before  the  portion  becomes  pays* 
Ikj  it  shall  sink  into  the  estate  for  the  benefit 
of  the  heir.  Hutchina  v.  Fey,  I  Com.  719. 
See  aiile,  dir.  VII.  pi.  13.  p.  501. 

t  Lands  devised  to  two  sons  and  their 
bein;  one  dies  in  the  lifetime  of  the  devisor, 
udthe  devisor  dies  without  new  publication ; 
the  ranivor  shall  have  all ;  if  both  had  died, 
tbea  the  heirs  could  not  have  taken.  Datiet 
T.  Kempe,  Carter,  3,  4, 5. 

3*  A  devise  to  A  for  life,  the  remainder  to 
B  tod  his  heirs ;  A  dies  before  the  devisor ;  B 
ihilltake.    S.C.  Carter,  4 

i  Devise  to  A  and  B  and  their  heirs ;  A 
dia,  living  the  testator ;  B  shall  take  by  sur. 
morship.    EdUston  v.  Speake,  Holt,  Q22. 

5.  Lands  devised  to  H  B  and  his  heirs ;  the 
deviaee  dies  in  the  life  of  the  devisor ;  the 
heirs  of  H  B  shaU  not  take.  Davua  v.  Jtempe, 
Cgner,4. 

6.  If  the  devisee  die  in  the  life  of  the  devisor, 
the  heir  of  the  devisee  shall  take  nothing. 
B8rtop*9  case,  1  Leon.  264. 

?•  A  devises  to  his  grand-children,  B,  C, 
ud  D,  10002.  a.piece,  and  the  interest  there- 
rfto  their  use,  and  if  any  dies,  to  the  surviv- 
ors, the  interest  to  be  paid  to  their  father  for 
their  me ;  B  dies  an  infant ;  then  C  dies ;  the 
«hare  which  C  took  by  the  death  of  B  shaU 
not  sorvive  to  D,  but  go  to  the  administrator 
of  Ca.    Rudge  v.  Barker,  Ca.  T.  Talb.  124. 

B.  Devise  of  lands  to  A  and  B  and  their 
°^^ ;  A  dies  without  issue  before  the  testator, 
«ho  does  not  republish  hb  will  after  the  death 
of  A;  B  takes  the  whole  of  the  lands  in  fee 
«^ple.   Orl.  Bridg.  384. 

9*  J  S  seised  in  fee,  devises  lands  to  his  son 
J  S  and  his  heirs ;  the  son  dies,  the  devisor  de- 
f^^^  that  J  S  his  grandson  shall  have  the 
hAds  that  J  S  his  son  should  have  had ;  J  S 
"0  grandson  shall  not  take  by  this.  Berrtes 
▼•««ad,PoU.546. 

10.  Devise  of  a  charity  to  trustees ;  the 
H^''^  die  in  the  lifbtime  of  the  testator; 
T^?h  it  be  a  lapsed  legacy  in  law,  it  is  sub- 
**ng.in  equity.  Attortuy-Oeneral  v.  Hiek- 
««n,W.£ly.54. 

!*•  Devise  to  M  and  her  issue  lapses  by 
^  of  devisee  in  the  life  of  the  devisor. 
^^^rkht  V.  WngK  Stra.  25. 

^I*  When  an  istatk  in  rss  passcs. 

\  A  devise  of  aU  a  man's  egiaU  in  such 
PMses  a  fee.    HopeweU  v.  AeHand, 


Com.  167.    Reeve$  ▼.  Winnington,  3  Mod.  45. 

2.  The  word  **  estate**  alone  in  a  will  car- 
ries the  fee.    Willes,  5296. 

3.  For  this  word  signifies  the  interest  the 
testator  had  in  the  land.  Carter  v.  Ihmer,  4 
Mod.  90. 

4  By  a  devise  of  a  man*s  **  estate  real  and 
personal,*'  a  freehold  will  pass,  if  the  words 
are  not  accompanied  with  other  particular 
words  which  express  a  species  of  estate  of  an 
inferior  nature,  and  which  only  can  extend  to 
a  chattel ;  for  in  such  case,  the  generality  of 
the  word  **  estate**  shall  be  restrained  and  ex- 
plained by  the  precedent  particular  words.  6 
Mod.  108. 

5.  A  devise  of  "  all  mv  tenant-right  estate 
at  A,**  passes  a  fee«sirople ;  but  not  of  all  my 
tenant-right  lands.  WiUon  v.  Bobituon,  1 
Mod.  100. 

6.  **  I  give  all  my  estate,  right,  title,  and  in- 
terest  In,  dec,  and  also  the  house  called,  &.&,*' 

fives  a  fee  in  the  house.    Cole  v.  Rawlimon, 
bidk.234.    2Ld.Raym.83l.  S.C. 

7.  So,  a  devise  of  all  my  estates  and  heredu 
tamenU,  Fort  63.  Holt,  236,  S.  C. 

8.  So,  a  devise  of  all  inheritances.  Hope- 
well  V.  AcUand,  Com.  167. 

9.  So,  the  words  ^  whatever  else  I  have  not 
disposed  of,^*  or,  **  whatever  else  I  have  in  the 
world,**  will  carry  a  fee  in  a  will.  HopetoeU 
V.  Aekland,  Salk.  239.    Com.  164.  S.  C. 

10.  Devise  of  the  rest  of  his  estate,  in  a  will 
that  mentioned  fee  simple  lands  before,  will 
pass  an  inheritance.  Cliffe  v.  Gibbane,  2  Ld. 
Ravm.  1325. 

11.  By  a  devise  of  the  restdti  urn  the  inherit- 
ance passes.  Carpenter  v.  Chapman,  9  Mod. 
92. 

12.  Devise  in  remainder  to  A  and  his  heirs, 
and  for  default  over,  is  a  fee.  Grumble  v. 
Jonee,  11  Mod.  207. 

13.  If  a  man  devise  alibis  copyhold  estate, 
his  whole  interest  therein  will  pass.  1  Mod. 
100, 101. 

14.  A  remainder-man  in  fee  devises  all  his 
remainder ;  it  gives  a  fee.  Baker  v.  Wall,  1 
Ld.  Raym.  187. 

15.  A  man  devises  his  lands  to  A  (his  sis- 
ter) for  life,  and  afterwards,  he  de- 
vises* to  J  (his  brother)  the  whole  [  •SO^  ] 
remainder  of  all  those  lands  which 

he  had  given  to  his  sister  A ;  but  if  he  shall 
die  before  his  sister  A,  then  his  will  was,  that 
the  said  whole  remainder  and  reversion  of  all 
the  said  lands,  &c.  given  to  him  shall  be  to 
the  only  use  of  his  three  sisters  and  their  heirs, 
of  which  the  said  A  was  one;  the  estates  de- 
vised  to  J  the  brother,  and  the  three  sisters, 
are  in  contingency,  but  the  estate  devised  to 
J,  the  brother,  is  an  estate  in  fee,  and  not  for 
lifbonly.    Lutw.  [294  299.] 

16.  The  word  ''heir**  is  not  necessary  in  a 
vriU  to  create  a  fee.  Shaw  v.  Weigh,  Fort. 
63. 

17.  Devise  for  ninety-nine  years,  and  then 
I  devise  the  inheritance  of  my  land  to  Anne 
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mr  daughter,  this  is  a  fca  aiinple  in  Anne, 
without  the  word  "  heirs.*'    Mo.  873. 

18.  Devise  to  one  and  his  successors,  is  a  fee 
nmple,  though  the  party  be  not  a  body  politic, 
because  the  intent  is  apparent  Mo.  852.  1 
R0.399.S.P. 

19.  Devise  to  one  and  his  assigns  gives  an 
absolute  power  to  dispose.  Cra  Jac.  460. 

30.  Devise  by  a  father  to  his  two  daughters 
carries  a  fee  simple.  Carpenter  v.  Ckapmant 
9  Mod.  92. 

21.  Devise  to  another  in  perpeiuum,  gives 
a  fee  without  the  word  ''  heirs.**    1  Ro.  319. 

22.  A  devise  of  lands  "  fijr  ever'*  conveys 
an  estate  in  fee,  and  is  not  affected  by  subse- 
qucnt  words,  requesting  the  devisee,  in  case  of 
failure  of  issue  of  his  lK>dy,  to  give  the  estate 
to  another.    Bland  v.  £land,  9  Mod.  478. 

23.  A  having  an  only  child  B  (a daughter,) 
devised  lands  to  a  child  with  which  his  wife 
was  then  encicnt,  if  a  male ;  but  if  a  female, 
then  the  lands  were  to  be  divided  between  B 
and  that  female ;  and  if  they  both  died  with- 
out issue,  then  to  C  in  fee ;  the  child  was  after- 
wards born,  and  was  a  male ;  and  it  was  ruled 
that  he  took  a  fee.  DavU  dem.  T\tUy  v. 
Hamlin,  WiUes,  612. 

24.  Devise  to  J  R  and  his  heirs  male  law- 
fully engendered,  is  a  fee  simple,  and  not  an 
estate  tail  Abraham  v.  TVsiVg,  Cro.  Eliz.  478. 

25.  Devise  to  J  S  and  liis  neir,  or  to  J  S  and 
the  heir  male  of  his  body,  in  the  singular 
number,  is  an  estate  of  inheritance.  OrL 
Bridg.  43. 

26.  Devise  to  the  next  heir  of  A  carries  a 
lee.  Skin.  563,  564. 

27.  **  I  release  to  A  and  his  heirs  all  my 
lands,**  is  a  good  devise.    1  And.  33. 

28.  **  I  will  and  bequeath  such  lands  to  my 
wife  during  her  life,  and  after  by  her  to  be 
disposed  of  to  such  of  my  children  as  she  shall 
think  fit  ;**  she  has  a  fee.  Semb,  ilnon.  Carter, 
232.    W.  Jo.  137, 138.    W.  Kel.  6, 

29.  Devise  of  land  to  a  wife,  to  dispose  and 
emplov  upon  herself  and  her  sons  at  her  will 
and  pleasure,  held  to  be  a  fee  conditional.  Mo. 
57. 

30.  A  devise  of  lands  to  one  to  sell,  is  a  fee 
simple.    Dighion  v.  Tomlinwn,  Com.  194. 

31.  That  ms  son  and  an  executor  shall  take 
the  profits  until  another  comes  of  age,  gives 
the  son  a  fee.    ]  Leon.  101.    3  Leon.  55. 

32.  A  devise  of  rents  and  profits  to  tlie  wife, 
to  be  paid  by  his  executors,  is  a  devise  to  them 
in  trust  for  the  wife.  Bueh  v.  AUen,  5  Mod.  63. 

33.  Devise  to  A  and  B  in  trust  for  others 
in  tail  and  in  fee,  is  a  devise  in  fee  to  the 
trustees,  though  there  be  not  the  words 
••  heirs,*'  or  "for  ever.**  Shaw  v.  Weigh,  Stra. 
798. 

34  A  limitation  to  the  use  of  trustees  and 
their  heirs  till  they  have  levied  a  certain  sum 
of  money,  seems  to  be  a  fee  simple.  OrL 
Bridg.  507. 

35.  Where  lands  are  devised  to  a  (larticu- 
lar  purpose,  and  the  death  of  the  devisee  might 


prevent  it,  there  an  estate  in  ise  will 
Holt,  282. 

36.  Though  in  a  devise  to  trustees  the  word 
**  heir*'  is  omitted,  yet  if  the  trusts  which  sis 
to  arise  out  of  their  estate  are  to  continoe  &r 
ever,  the  trustees  take  a  fee.    ^ort  69. 

37.  Devise  of  land  to  J  S  *«  for  lOOL  whiek 

1  owe  him,**  is  an  estate  in  lee.    1  And.  35. 

38.  A  devise  » to  A  for  life,  with  remainder 
to  the  nearest  relation,  vis.  to  B  my  brother's 
son  and  his  heirs,  remainder  to  my  nearest  of 
kin,  first  male,  then  female,'*  directing  tbst 
the  estate  should  never  be  sold,  bat  kept  in 
repair  and  descend  to  the  family,  ooDveys  an 
esUte  in  fee  to  B.  Preston  ▼.  FtmacI,  7  Mod. 
296.    Willes,  164.  a  C. 

39.  A  having  B  by  one  venter,  and  C,  D, 
and  E,  by  ancSher  venter,  devised 
•lands  to  C  and  D,  and  if  either  of  [  'SOS  ] 
them  or  their  heirs  sell  it,  the  gift  to 

be  void,  and  that  C  and  D  sbooki  pay  to  B 
and  his  heirs  3L  annually,  and  died ;  C  and  D 
die  without  issue ;  and  adjudged  a  f^  and  to 
ffo  to  their  sister  of  the  entire  blood.  Cro.  Eiix- 
?45. 

40.  A  devise  to  A,  conditionally,  that  he 
shall  allow  to  the  son  of  the  testator  "meat, 
drink,  apparel,  washing,  and  lodging,  daring 
his  natural  life,"  conveys  to  A  an  estate  in  fee. 

2  Show.  49. 

41.  Devise  to  WiUiam  his  son  for  life,  and 
after  to  Thomas,  son  of  William,  except  W 
purchased  as  good  lands  for  T;  this  gives  T 
fee.    Cro.  Jac.  599.    Hob.  65.  S.C. 

42.  Devise  of  lands  to  one,  with  a  dnrre. 
is  a  devise  in  fee.    T.  Jones,  107.    Hoh,  m 

43.  A  devise  of  lands  to  one  paying  anotber 
sum  in  gross,  or  an  annuity  for  life,  canies  a 
fee.  Fort  63.  Bonuton'a  case,  3  Co.  19 1. 
4  Mod.  90.  WiUes,  140.  /Zeenes  v.  Gowtr, 
11  Mod.  208.  Salmon  v.  DenMam,  Com.  323. 
Haytman  v.  AToon,  7  Mod.  430. 

44.  So,  a  devise  of  lands  to  A,  paying  seve- 
ral annual  suois,was  held  to  be  a  fee  simple. 
Fort  63.    2  Leon.  165.  S.  P. 

45.  Devise  of  1002.  to  be  paid  out  of  landof 
10/.  a  year,  and  the  land  devised  to  another, 
not  saying  on  payment  of  the  1002.,  yet  the 
devise  gives  a  fee.    ^eoib  v.  Lea,  2  Lev.  249. 

46.  Devise  to  one  paying  money,  whether 
it  be  annual  or  in  gross  or  otherwise,  or  with- 
in the  true  value,  is  a  fee  simple,  without  tJie 
word  '« heirs.*'  Mo.  852.  2  Ro.  80.  6  Go. 
16a. 

47.  A  devise  to  E  H  and  her  heirs,  and  if 
she  and  D  S  die  without  issue,  the  derieor 
gives  several  annuities,  charged  upon  the  pre- 
mises,  to  charitable  uses;  held  that  E  H  ud 
an  estate  in  fee.  Scrape  v.  Rhodee,  Coo. 
542. 

48.  A  devise  of  **  all  my  lands,  tenemeDti, 
and  hereditaments  to  my  wife  and  her  ■•- 
signs,*'  reserving  so  much  a  year  to  bo  diftri- 
buted  to  the  poor  of  the  parish  ferever,pasMa 
an  estate  in  fee,  by  reason  of  the  perpetotl 
charge;  but  not  by  operation  of  the  word 
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«hereditBmenU.'*    Smith  v.  Tindml,  11  Mod. 
90. 102. 

49.  A  doTias  of  hoosw  **  to  xny  Mm  Robert, 
apon  oondUtioa  that  he  pay  unto  his  two  uU' 
ten  51.  »-jear«**  gives  him  an  estate  in  fee; 
for  u  I  devise  is  always  intended  to  be  for  the 
benefit  of  the  devisee,  sach  a  oonstmction 
muit  be  made  on  the  words  of  the  will  as  will 
prevent  the  possibility  of  loss.  Reed  ▼.  Hatton^ 
2  Mod.  25. 

50.  A  devise  of  ^  all  other  my  estate,  of 
what  nature  soever,  to  my  wife  Joan,  whom  I 
make  my  executor,  to  pay  my  debts  and  lega- 
cies therewith,"  passes  the  inheritance.  2 
Sh<yw.39& 

51.  But  it  is  otherwise,  if  the  eharge  b  to 
be  paid  oat  of  the  profiU  of  the  land.  CoUier's 
cace,  6  Co.  16  a.  Cro.  Eliz.  379.  S,C  Saiman 
T.  Den/um^  Com.  32& 

SL  Aaets  out  at  the  beginning  of  his  will  to 
dispose  of  his  worldly  estate,  or  all  his  tem- 
ponl  estate ;  this  will  &vour  a  construction  to 
piM  the  inheritance  in  the  following  parts  of 
the  will;  **all  my  estate  at  (or  v^  such  a 
place,"  may  carry  a  fee.  Ca.  T.  Talb.  157. 
163.284. 

53.  Where  on  special  verdict  it  was  found 
that  a  testator,  having  charged  certain  legacies 
upon  his  lands,  de^vircd,  that  in  case  his  son  T 
•hoold  happen  to  die  before  he  married,  or 
being  married  should  have  no  children  law- 
fully begotten,  then  that  his  lands  should  re- 
i>i^ua  and  descend  equally  to  his  daughters 
and  their  beirs,  paying,  dLC,  except  such  join- 
toiea  as  his  son  should  happen  to  make  upo^ 
lus  wife,  not  exceeding,  Slc;  and  that  in  case 
both  bis  daughters  should  die  without  being 
i^i^ed,  or  being  married  should  have  no 
children  of  their  respective  marriages,  then  he 
^^illed  that  aH  his  estate  should  descend  to  his 
nephew  J  M;  that  at  the  end  of  the  will  he 
eave  and  devised  to  his  son  T  all  his  estate 
f^  and  personal  not  already  disposed  of  by 
bu  will ;  that  «fter  the  testator's  death  his  son 
^tered  and  suffered  a  recovery  to  the  use  of 
hiouelf  and  his  heirs,  and  died  without  issue; 
upon  which  his  sisters  entered  and  suffered  a 
recovery,  and  died  without  issue ;  upon  which 
the  heir  of  J  M  entered ;  it  was  held  that  the 
■pQ  T  took  an  estate  by  devise,  and  although 
that  might  not  be  so  clear,  yet  that  the  daugfa- 
tera  took  an  estate  in  fee,  and  that  the  lessor 
of  the  plaintiff,  the  heir  of  the  nephew 
[  506  )  J  M,  was  barred  by  the  recovery* 
suffered  by  them.      WeaUhy,  dem. 
^W«  T.  BoBnOe,  Ca.  T.  Hardw.  258. 
XII.  When  an  kstatb  tail  passes. 
!•  The  words  **  if  T  have  no  male  issue,  then 
^  to  have  the  estate,"  create  a  tail.    iSftaio  v. 
^^K  Fort.  69. 

«•  A  devise  by  the  father  to  the  son  and  his 
Jwrt  forever,  and  for  want  of  such  heirs,  then 
to  the  right  heirs  of  the  father,  is  an  estate 
^  m  the  son.  NoUingham  v.  JenmngB^  1 
Salk.  833.     1  Ld.  Raym.  568.     Com.  82. 


3.  Devise  to  lus  eldest  son  and  his  heirs ; 
and  if  he  die  without  heir,  to  bis  two  other 
sons ;  the  eldest  son  died  without  issue ;  ad- 
judged to  be  an  estate  tail  in  the  eldest  son. 
Blaekttmu  v.  SUme,  Skin.  269. 

4.  To  the  first-bom  son  and  heir  male, 
makes  an  estate  tail,  but  the  first  words  are  of 
no  effect    Smye  v.  CAoion,  1  And.  265. 

6.  The  words  *^§eniori  puero  de  eorpore,*^ 
are  sufficient  to  create  an  estate  tail.  Anon, 
1  And.  40,  41.  pi.  103. 

&  So,  **  to  the  men  chUdren  of  his  body.*' 
iifion.  1  And.  43.  pi.  110. 

7.  A  devise  to  B  and  to  his  children  or  is. 
sues,  B  having  no  issue  at  the  time  of  the  de- 
vise, is  an  estate  tail ;  otherwise,  when  he  has 
issue  at  the  time.  WtZcTs  case,  6  Co.  16  b. 
Moore,  397.    Goldsb.  139.  S.  C.  Fort  65. 

8.  Where  an  estate  is  limited  to  the  heirs 
of  the  body  of  the  father,  it  is  an  estate  tail. 
Jamet  v.  Bichardaon^  T.  Raym.  333.  Co. 
Lit  9. 

9.  Lands  devised  to  J  for  lifo  und^r  the  con- 
ditions and  limitations  of  his  will,  and  after  his 
decease,  to  the  use  of  the  heirs  of  his  body; 
thb  is  an  estate  tail  tohim  in  a  will,  as  well  as 
in  a  deed.    RundaU  v.  JSe2ey,  Carter,  171. 

10.  Where  an  estate  by  deed  or  will  is  to  a 
roan  for  his  life,  with  remainder  to  the  heira  of 
his  body,  or  to  his  issue,  without  saying  more, 
an  estate  tail  vesta  in  the  ancestor,  and  the 
heirs  of  his  body  or  his  issue  will  take  it  by 
limitation.  MandevUle  v.  Lord  Csrrt^lc,  3 
Ridgw.  369. 

11.  Wherever  the  issue  cannot  take  without 
taking  through  the  fiather,  there,  though  the 
father  has  only  an  estate  for  lifo  given  him  by 
express  words,  yet  he  must  by  necessary  im- 
plication, to  effectuate  the  intention  of  the  de- 
visor,  take  an  estate  tail  to  convey  that  estate 
to  his  issue.  MSandeville  v.  Lord  Carrieky  3 
Ridgw.  365. 

12.  A  devise  to  E  A  for  life,  and  in  case  he 
shall  have  issue  male,  then  to  such  issue  male 
and  his  heirs,  this  was  held  to  bo*  a  ^rood  devise 
to  the  first  son  and  heir  male  in  tail,  and  that 
he  took  by  purchase.  DarbUon  dem.  Long 
V.  Beaumont,  Fort  28. 

13.  Devise  to  a  son,  and  if  he  die  without 
issue,  or  within  twenty«one  years  of  age,  re- 
mainder over ;  the  son  has  issue,  and  dies  with- 
in twenty-one;  the  son  has  an  estate  tail,  and 
the  issue,  not  the  remainder,  shall  have  the 
land.    Sowell  v.  Garret,  Mo.  422. 

14.  If  a  devise  be  made  to  H  and  the  issue, 
or  to  H  and  to  tlie  children  of  his  body,  it 
passes  an  estate  tail.  Woodright  v.  Wright, 
10  Mod.  376. 

15.  Bat  if  the  devise  be  to  H,  and  after  his 
death  to  his  children  or  his  issue,  the  issue 
shall  take  by  way  of  remainder.  Woodright 
T.  Wright,  10  Mod.  376. 

16.  Lands  given  to  one  and  the  heirs  of  his 
body,  habend.  to  him  and  his  heirs,  he  has  an 
estate  tail  and  a  fee-simple  exp^rtant  in  a 
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deed,  and  also  in  a  wilL    Skmb.  Richardson 
V.  ChUeaU,  Carter,  173. 

17.  A  limitation  to  one  to  take  and  enjoy 
the  profits  of  an  estate  daring  his  life,  and  af 
ter  his  decease  to  the  heir  male  of  his  body, 
would  make  an  estate  tail  where  nothing  ap- 
pears which  explains  the  testator's  intent  to 
the  contraiy ;  otherwise  not  WkUe  v.  CoU 
Una,  Com.  289. 

18.  A  devise  to  A  for  life,  then  to  trustees 
to  preserve,  Slc,  then  to  the  heirs  of  the  body 
of  A,  gives  an  estate  tail.  CouUon  v.  Cou2son, 
Stra.  1123. 

19.  If  a  man  seised  in  fee  of  lands  covenant 
npon  the  marriage  of  his  son  to  levy  a  fine  to 
the  nse  of  his  son  in  tail,  and  three  years  after- 
wards  make  a  will  by  which  he  ratifies  and 
makes  good  all  those  his  estates  granted  in 
marriage  to  his  son,  according  to  the  writing 
made  by  him  in  trust,  the  son  shall  take  an 
estate  tail  in  the  lands  by  the  will,  although 
no  fine  was  levied  pursuant  to  the  intended 
deed  of  settlement  Smith  v.  MUford,  4  Mod. 
133. 

20.  B  having  a  wife,  his  father  de- 
[  *607  ]  vises*  lands  to  him  for  life,  and  after 
his  decease  to  the  issue  of  his  body 
lawfully  begotten  upon  any  second  wife,  and 
fbf  default  of  such  issue,  to  John  his  son  and 
his  heirs  for  ever,  with  power  to  B  to  make 
the  second  wife  a  jointure ;  this  is  an  estate 
tail  m  B.    Rex  r,  MeUing,  Poll.  103.  111. 

21.  Devise  of  gavelkind  land  to  three  sons, 
part  to  one  and  part  to  another,  and  if  any  die 
without  issue  the  others  shall  be  his  heirs ; 
«very  one  has  an  entail  in  his  own  part  Sparke 
V.  PumeU,  Mo.  864. 

22.  C  devises  a  house  to  three  brothers,  pro- 
Tided  always,  that  the  house  be  not  sold,  but 
go  unto  the  next  of  blood  that  are  males ;  this 
IS  an  estate  tail  to  each  successively.  3  Dy. 
334.  pL  23. 

23.  A  man  devises  land  after  the  decease  of 
his  mother  to  his  wife  during  her  widowhood, 
or  till  his  eldest  son  R  shall  attain  the  age  of 
twenty-one,  and  then  to  the  said  R  and  his 
beirs  for  ever,  paying  to  his  son  II  and  his 
daughter  J  40Z.  a-piece ;  failing  the  said  R,  to 
come  to  his  son  L  and  his  heirs  for  ever  ;  and 
fiailing  the  said  L,  to  come  to  his  daughter  J; 
and  failing  R,  L,  and  J,  to  come  to  his  brother 
W  and  his  heirs  for  ever :  resolved  that  the 
estate  devised  to  R  was  an  estate  tail,  with  re- 
mainders  in  tail  to  L  and  J,  remainder  over  to 
the  brother  of  the  devisor.  Whalley  v.  Reede, 
lLutw.[321.329.]804. 

24.  A  devise  to  his  wife  for  life,  remainder 
to  W  D,  and  if  he  have  issue  male  of  his  body 
then  to  his  issue,  and  if  no  issue  male,  then  to 
S ;  this  is  an  estate  tail  in  W.  Sunday's  case, 
4  Mod.  258. 

25.  Devise  to  A  for  life,  remainder  to  the 
heirs  male  of  B  now  living,  or  such  other  heirs 
male  or  female  as  he  shall  have  at  the  time  of 
his  death;  the  son  bom  at  Hbo  time  of  the  devise 


)  shall  tak«  an  estate  tafl  by  pnrdbiM.  Zkirimd 
V.  Burchet,  Comb.  153, 154. 

26.  A,  having  issue  Thomas  and  Maiy,  de- 
vises  to  Thomas  and  his  heirs  for  ever,  and  far 
vrant  of  heirs  of  Thomas,  to  Mary  and  her 
heirs ;  this  is  an  estate  tail  in  Tbomas.  Qari- 
ner  v.  Shddtm,  Van^h.  269, 27a 

27.  If  a  man  devise  to  A  fiir  Hie,  and  if  A 
die  without  issue,  then  over,  the  sabaBqaeiit 
words  enlarge  A*s  estate,  and  give  htm  aa 
estate  tail.    Briee  v.  SnM^  Willes,  3. 

28.  Or  if  he  devise  to  A  and  his  heirs,  and 
if  A  die  without  issue,  then  over,  the  stAat- 
quent  words  restrain  the  fbrmer  devise  to  an 
estate  tail,  and  shew  that  **  heira**  only  mean 
heirs  of  the  body.    Willes,  3. 

29.  Where  one  devises  to  A  and  his  hdn 
generally,  which  would  convey  a  fee,  yet  if 
Diere  be  a  remainder  over  for  want  or  npso 
fkilure  of  such  heirs,  to  a  person  who  raigfat 
take  the  estate  as  heir,  the  word  **  heirs"  ii 
restrained  to  heirs  of  the  body,  and  eoose- 
quently  A  has  only  an  estate  tail  by  such  de- 
vise.   NatHngham  v.  Jennings,  Com.  83  n. 

30.  Devise  of  houses  to  one  and  his  heirs, 
Slc,,  and  if  a  certain  thing  happens,  snolber 
shall  have  them,  it  gives  an  estate  tail,  re- 
mainder  over.     Webb  v.  Herring,  1  Re.  436. 

31.  A  devise  to  A  and  his  heirs,  ind  if  he 
die  without  heirs  or  issue,  then  to  B  (bis  son 
or  brother,  dte.)  and  his  heirs,  passes  only  an 
estate  tail  to  A.  Willes,  165.  Ginger  dem. 
WhUe  V.  WkUe,  Willes,352.  GaodrightABm, 
Ooodridge  v.  Osodndge,  Willee,  370.  J^- 
Hngham  v.  Jennings,  1  Com.  83.  TifU  v. 
WiUis,  Ca.  T.  Tbibw  1,  2.  Wrighi  y.  Gtmrd, 
Hob.  310.  Parirer  V.  7%adker,  3  Lev.  70.  At- 
kinses case.  Mo.  593. 

^.  But  if  the  devise  over  bo  to  a  stranger^ 
A  takes  a  fee.  Willes,  370.  Ca.  T.  Tslb.  1, 
2.    NatHngham  v.  Jennings,  Com.  83. 

33.  And  it  is  immaterial  whether  the  devise 
over  be  to  the  right  heirs  of  A,  or  to  a  stranger. 
Willes,  3. 

34.  Devise  to  A  for  life,  and  after  to  his  bcin 
male  of  his  body  and  his  heirs  for  ever,  aod 
fbr  want  of  such  heir  male,  remainder  over,  is 
an  estate  tail  in  A.  Cfoodright  v.  Usie,  Stn. 
729. 

35.  A  devise  to  heirs  male,  with  direcUopi 
fbr  a  daughter's  portion,  gives  an  estate  tail. 
Baker  Y.Wall,  1  Ld.  Raym.  18a 

36.  Lands  are  devised  to  Dorothy  for  file, 
and  then  to  her  first  son  and  the  heirs  of  hu 
body ;  then  there  ia  a  memorandum  by  the  de- 
visor, that  his  meaning  was,  that  Dorothy 
should  not  sell  the  lands  firom  the  heirs  mafe 
of  her  body;  this  does  not  turn  the  estate 
tail  general  in  the  first  son  of  Dorothy 

*into  an  estate  tail  speciaL    l^Wefi^[  *506  ] 
V.  i^otosAier,  Poll  657.  664. 

37.  An  express  devise  fbr  life  and  no  boger, 
and  after  his  decease  to  such  son  as  he  sfasil 
have  lawfully,  &c.,  by  implication  to  be  de- 
duced from  the  whole  will,  is  held  to  ooovey 
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to  fbedeviaM  an  estate  in  tail  male.    i2o6tf»> 
mh  ▼.  Robinaont  Keny.  298. 

38.  A  deTiae  to  the  hein  of  the  body  of  the 
wife  and  the  body  of  the  husband  begotten, 
creates  aneslate  tail  in  both.  Ram  v.  Bonhamj 
YcIt.131.    19  H.  6.  75  a. 

39.  Devise  ta  zny  son  John,  and  if  he  die 
without  iarae  of  hia  body,that  then  it  ahall  re- 
main, passea  a  tail  to  the  son.  Coaa^en  ▼. 
Clirke,nob.d». 

40l  Devise  to  a  man  and  the  heirs  male  of 
hia  body,  and  if  he  die  withoat  heir  of  his  body, 
remaiDder  over,  this  does  not  make  a  tail  gene- 
ral, bat  only  a  special  tail  to  the  heirs  male  of 
the  body.  Tiuk  r.  Freneham,  Mo.  13.  I\trke 
i.Freneiam^  3  Dy.  171.  pi.  7.  S.  C. 

41.  A  devise  to  William  lor  life,  then  to  N. 
tod  his  heirs,  and  if  he  die  without  heirs  of 
his  body,  thoi  to  R.;  this  is  an  estate  tail  toN. 
Leigh  V.  Braee^  5  Mod.  267. 

^  Devise  to  A,  and  after  the  decease  of  A, 
to  (he  heirs  male  of  his  body  and  his  heirs  for 
ever,  gives  an  estate  tail  to  A.  Ooodright  ▼. 
Puliyn,  3  Ld.  Raym.  1440. 

43.  Devise  to  A  for  life,  remainder  to  his 
iwoa,  with  power  to  make  a  jointure,  is  a  tail. 
Kmg  V.  MeiUng,  2  hew.  58, 59.  1  Vent  214 
Cited,  2  Ld.  Raym.  1439. 

44  Devise  to  A  and  B,  of  intent  that  they 
pcnnit  C  to  receive  the  profits  during  his  life 
•Dd  after  his  decease  shall  stand  seised  to  the 
^Be  of  the  heirs  of  the  body  of  C,  with  power 
to  A  and  B  to  make  a  jointure  to  the  wife  of 
Q  gives  an  estate  tail  executed  to  C.  Brought 
tm  V.  Lan^iey,  2  IxL  Raym.  873. 

45.  Devise  to  one,  and  if  he  die  having  no 
an,  Slc  thia  is  an  entail ;  but  if  remainder 
jie  in  this  manner,  viz.  to  another  for  life,  and 
if  he  die  without  issue,  having  no  son,  it  is 
but  ibr  life.    itfiZftner  v.  JRoMnson,  Mo.  683. 

46.  Devise  to  J  8  and  the  elder  issue  of  his 
^h  ia  not  an  estate  tail  to  J.  S.  Lnelaet  v. 
^^weisce,  1  And.  132. 

47.  Devise  to  one  for  life,  and  after  his  de- 
cease to  his  children,  and  that  if  he  die  with- 
<nt  issue  remainder  to  J.  S ;  such  devise  does 
Mt  make  an  estate  taiL  Shaw  v.  Weigh, 
Fort.  69. 

^IL  Wntof  AN  anATX  loa  UR  passes. 

1.  A  devise  to  one  indefinitely,  without 
''™tiiiff  any  estate  to  him,  gives  him  only  an 
e^te  fbr  hfe.    Hopewell  v.  Ackland^  Ck>mb. 

^  "I  give  all  to  my  mother,**  passes  only 
tt  estate  for  Ufe.    3  Mod.  32. 

3.  Where  testator  wills  that  his  lands  shall 
go  to  his  two  younger  brothers  R  and  M,  to 
K  divided  between  them,  and  if  R  shall  have 
po  issue  male,  then  to  M  in  tail  male,  he  pay- 
ing 3002.  to  the  daughters  of  R  after  the  same 
^  shall  fidl  to  him,  and  if  M  shall 
htve  no  issue  male,  then  to  hb  nephew  T  and 
heirs,  he  paying  2U0iL  to  the  daughters  of  R 
•nd  M  respectivelv,  after  the  estate  shall  fall 
to  him;  and  if  T'have  no  issue  male,  then 

'^  Mid  estate**  shall  go  to  the  danghtersof 


R  and  M,  and  if  tfaejr  have  none,  then  to  the 
daughters  of  T,  and  if  be  have  none,  then  to 
testator's  heirs ;  an  estate  for  life  only  passes 
to  the  daughters  of  R  and  M,  the  word  '^estate** 
being  here  descriptive  only.  Rogen  dem. 
Dawson  v.  Brigg$,  Andr.  210. 

4.  Devise  to  A  and  his  heirs  lawfiilly  begot- 
ten, that  is  to  say,  to  his  first  and  second,  dec. 
sons  successively,  gives  A  but  an  estate  for 
life.    Lowe  V.  Daviee,  2  Ld.  Raym.  1561. 

5.  Devise  of  his  lands  in  A  and  B  to  several 
persons  and  their  heirs,  and  all  the  rest  of  his 
goods,  leases,  estate,  mortgages,  6lc  whereof 
he  was  possessed,  to  his  wife,  whom  he  made 
executrix,  an  estate  only  for  life  passed.  WUh 
inmm  v.  Merryland^Cn,  Car.  447. 449, 450. 

6.  If  a  man  devise  Blackacre  to  A  and  the 
heirs  of  his  body,  and  also  devise  Whiteacre  to 
the  said  A,  the  devisee  has  only  an  estate  for 
Ufe  in  Whiteacre.    1  Mod.  101. 

7.  A  devise  to  E  M  during  his  life  only,  and 
after  the  determination  of  thatestate  to  the  said 
E  M*s  lawful  issue,  and  the  lawful  issue  male 
of  such  heirs,  the  eldest  of  such  sons 

of  the  said  *E  M  to  be  always  pre.  [  •509  ] 
ferred  before  the  youngest,  accord- 
ing to  their  seniority  in  age  and  priority  in 
birth,  and  for  want  of  such  issue  in  the  said 
E  M,  remainder  over,  gives  an  estate  to  E  M 
for  life  only,  and  not  an  estate  taiL  Mande' 
viUe  v.  Lackey,  3  Ridgw.  352. 

8.  If  A  bo  tenant  for  life,  remainder  to  J  S 
and  his  heirs  for  the  life  of  A,  remainder  to  A 
in  tail,  the  remainder  to  J  S,  though  but  a 
possibility,  is  such  an  interposing  estate,  be- 
tween the  estate  first  limited  to  A  for  life,  and 
the  last  estate  limited  to  him  in  tail,  that  A  is 
only  tenant  for  life.  3  Lev.  437.  Dormer  t. 
Parkhouae,  7  Mod.  371. 

9.  A  devise  to  one  for  life,  and  afWr  his 
death  to  the  issue  of  his  body,  dec.  is  an  es- 
tate tail;  but  a  devise  to  one  for  life  only, and 
if  he  die  without  issue,  remainder  over,  is 
only  an  estate  for  life.  ShawY,  Way,  8  Mod.  263. 

10.  Devise  to  A  for  life,  remainder  to  B 
and  the  heirs  of  his  body,  remainder  to  W  and 
his  wife,  and  after  their  decease  to  their  chil- 
dren, (W  and  his  wife  then  having  issue  a 
son  and  daughter,)  held,  that  W  and  his  vrife 
have  but  an  estate  for  life ;  and  on  such  a  de- 
vise, although  they  have  not  any  child  at  the 
time  of  the  devise,  yet  everv  child  which  they 
may  have  after  may  take  by  way  of  remain- 
der.    Wild*9  case,  6  Ck).  16  b. 

11.  J  covenants  to  stand  seised  to  the  nse 
of  E  for  life,  then  to  the  first,  second,  and 
third  sons  of  E  in  tail,  and  so  severallv  to 
every  of  the  heirs  male  of  the  bodjr  of  E;  here 
E  has  but  an  estate  for  life,  notwithstanding 
these  last  words  **  heirs  male."  LisU  v.  Orey, 
Poll.  584.591. 

12.  A  woman  having  two  sons  bv  divers 
husbands,  (which  were  dead,)  viz.  T  by  the 
first  husband,  and  L  by  the  second,  devises 

I  the  lands  in  question  to  T  for  Ufe,  and  if  he 
I  die  without  isfcue  of  his  body  living  at  the 
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time  of  hit  death,  then  to  L  in  fee ;  bat  if  T 
have  iflsoe  Uviiur  at  the  time  of  his  detth, 
then  the  fee  shall  remain  to  the  right  hein  of 
T  for  ever ;  the  woman  died,  T  entered,  and 
saffered  a  recovery,  and  died  without  itsue ; 
and  held,  T  had  an  estate  but  for  life  only, 
with  a  contingent  remainder  to  L,  which  was 
barred  by  the  recovery.  Plufdeet  v.  Haime9^ 
T.  Raym  28,  S9.  30. 

13.  Under  a  devise  to  A  for  life,  and  after 
his  decease,  to  the  male  children  of  A  sncces- 
sively  and  to  their  heirs,  and  in  default  of 
such  male  diildren,  to  the  female  children  of 
A  and  their  heirs,  and  in  case  A  die  without 
issue,  then  to  B  (the  elder  brother  of  A)  in 
fee,  A  takes  only  an  estate  fer  life.  Ginger, 
dem.  WkUe,v.  White,  WiUes,  348. 

14.  Devise  of  the  "  fee  simple  of  my  estate 
to  B,  and  siier  her  decease  to  C  her  son," 
(who  was  also  her  heir,)  gives  B  an  estate  fer 
life,  remainder  to  C  fer  life,  with  the  ultimate 
remainder  in  fee  to  B.  Clycke^a  case,  3  D. 
357.  pL  44. 

15.  Devise  to  the  daughter  fer  life,  and  if 
she  marry  and  have  issue  the  heir  shall  have 
in  tail;  the  daughter  takes  only  fer  life. 
CUrke  v.  Day,  Mo.  593. 

16.  Under  a  deviw  in  these  words,  ^  I  de* 
vise  the  fee-simple  of  my  house  to  my  wife, 
and  after  her  decease  to  my  son,"  the  wife 
takes  fbr  life,  remainder  to  tlie  son  fer  life,  re- 
mainder  to  the  wife  in  fee.  The  Serjeanta 
case,  2  Ro.  425. 

17.  Under  a  devise  to  A  fer  life,  and  then 
to  his  male  children  fer  their  lives,  and  so  to 
the  male  children  descending  fi'om  them,  on 
their  decease  or  failure  then  to  B  and  the 
heir  male  of  his  body  fer  the  same  term  of 
life,  and  upon  the  same  terms  as  the  devisor 
intended  fbr  A  and  his  male  children,  and  in 
case  B  and  his  male  children  failing,  then  to 
C  and  his  male  children  fer  the  same  term  of 
hb  and  their  life,  and  upon  the  same  terms, 
it  was  held,  that  A  took  an  estate  tail  fer  life 
only,  and  that  on  his  death,  without  male  is- 
sue, B  took  an  estate  for  life  only.  Goodtitle, 
dein.  Croee,  v.  WoodhaU,  Willes,  592. 

18.  Devise  of  lands  to  J  and  his  heirs,  in 
trust  for  R  during  his  life,  and  then  to  the 
heirs  male  of  the  body  of  R  now  living ;  this 
is  an  estate  fer  life  to  R ;  and  the  son  of  R 
then  living  takes  the  remainder  immediately, 
and  not  as  a  contingent  Jamee  v.  Richard- 
§<m.  Poll.  457. 

19.  Devise  to  A  fer  life,  then  in  trust  fer 
testator's  sisters  L  and  £,  equally  between 
them,  during  their  natural  lives,  without  com- 
mitting waste,  with  proviso,  whatever  part  of 
5002.  they  may  pay  his  wife  shall  be  reim- 
bursed them  by  gettingcoalout  of  the  premises; 

and  if  either  of  his  sisters  should 
[  *510  ]  *happen  to  die,  leaving  issue  or  is- 
sues of  her  or  their  bodies  lawfully 
begotten,  then  in  trust  for  such  issue  or  issues 
of  the  mother's  share,  or  else  in  trust  fbr  the 
survivor  or  survivors  of  them^  and  their  re- 


spective issue  or  ismies ;  and  if  it  ahonld  kip^ 
pen  that  both  the  sisters  should  die  widioot 
issue,  and  also  their  issue,  then  a  devise  okt 
in  tail,  &c^  the  sisters  take  an  estate  fer  life 
only,  with  contingent  remainders  to  their 
children.    Shaw  v.  Wei^k,  Stra.  79a 

20.  A  devise  to  my  wife  fbr  lifis,  and  by  her 
to  be  disposed  of  to  such  of  my  cluJdren  as 
she  shall  think  fit,  gives  the  wife  an  estate 
during  her  life,  with  a  power  to  dispose  of  it 
to  any  of  their  children  m  fee.  Lirfe  r.  Satt- 
ingsUme,  1  Mod.  189.  Danid  v.  Uphf,  LaL 
134.  139.  HopeweU  y.  Jickland,  Salk.  239. 
DigkUm  V.  TbmltRsoii,  Com.  194. 

21.  Devise  of  a  reversion  to  A,  pnyieg 
therefore  yearly  during  his  life  40s^  to  B,  gives 
but  a  life  estate,  and  the  40r.  beootne  payable 
only  when  the  estate  oommence^  Ager  v. 
PwA,  3  Dy.  371.  pi.  5. 

22.  A  roan  devises  lands  to  J  his  eon,  opao 
condition,  that  he  shaU  aUow  to  N  (anodier 
of  his  sons,)  meat,  drink,  apparel,  and  cod- 
venient  lodging  during  hb  life ;  this  is  but 
an  estate  fer  kfe  in  J.  Lu  v.  WHker,  PolL 
542. 

23.  On  a  devise  **to  A  for  Ufe,  with  ranaiii. 
der  to  her  sons  successively,  and  the  heirs 
male  of  their  bodies,"  with  a  memonndom 
indorsed  on  the  will,  **  that  the  said  A  ihall 
not  alien  the  said  lands  from  the  beixs  male 
of  her  body,  but  that  upon  defenh  of  such 
issue,  it  shall  remain  to  B  in  fee,"  A  shstt 
have  an  estate  fer  life  only,  and  not  an  estati 
in  tail  by  implication,  fer  the  memorandom 
explains  the  intention  of  the  testator.  Friad 
V.  BmuJner,  2  Show.  405. 

24.  A  man  devises  shares  in  the  New  River 
Company  to  some  of  his  children  and  their 
heirs,  and  if  any  of  them  die,  then  UfUan  mUm 
partem  to  other  of  his  children ;  this  seoood 
devise  carries  but  an  estate  fbr  life  to  the 
other  children.  BRddUUm  v.  Swain,  Skin. 
339.563. 

25.  A  devise  to  A  fbr  life,  and  if  he  bafe 
issue  male,  then  to  such  issue  male  and  hb 
heirs,  and  if  he  die  without  issue  male,  to  B 
and  his  heirs;  A  has  but  an  estate  fer  Ui^,aiHl 
both  remainders  are  contingent  Loddingtm 
V.  JOme,l  Salk.224  3  Lev.432.  1  Ld.Raym. 
203.  &  C. 

XIV.  Whin  onlt  a  chattbl  or  lAurrtD  crnt 

aasTPAssBs. 

1.  A  devise  to  the  issue  male,  with  remain' 
ders  to  the  younger  sons,  proviso,  if  the  eldest 
die  without  issue  male,  his  daughter,  JLCshtO 
hold  the  lands,  until,  dtc;  she  shall  have  but 
a  chattel.    Aleyn,  46, 47. 

2.  A  devise  to  executors  fbr  payment  oT 
debts,  and  until  they  are  paid  remainder  over, 
gives  the  executors  but  a  chattel  interest 
lliinmiig**  case,  8  Ca  96  a. 

3.  But  if  such  estate  had  been  by  grant  or 
conveyance  at  common  law,  the  law  will  id* 
judge  it  an  estate  of  freehold.  Menmng*$ 
case,  8  Co.  96  a. 

4.  If  the  husband  devise  the  profits  of  tba 
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had  to  Ikia  wilb  nntil  the  age  of  the  iafknt,  to 
bring  Qp  and  edacate  the  inftnt,  this  amounts 
to  a  derise  of  the  land,  and  is  as  a  chattel  in 
the  wife.    Courthope  ▼.  Hefftnan,  Carter,  36. 

5.  If  one,  poeeeraed  of  a  term,  devises  that 
his  aoD  shall  have  the  same  when  he  comes 
to  the  age  of  eiffhteea  yeary,  and  that  his  wife 
(whom  he  made  ezecntriz)  shall  enjoy  it  in 
the  mean  time,  and  die,  and  the  wife  take  has- 
band,  she  shall  haye  it  as  ezecntriz  till  the 
ioa  acoompliah  the  age  of  eighteen  years.  4 
LeoD.1. 

6.  Devise  of  famd  to  one  for  twenty-one 
years,  and  if  he  die  within  the  term,  that  ano- 
ther aball  have  the  like  term,  is  good ;  other- 
wiae,  if  one  makes  such  a  devise  who  has  bat 
atennintheUnd.     Mo.  268. 

7.  A  devise  to  the  wife  until  the  issue  of  the 
body  of  the  devisor  accomplish  the  age  of 
eighteen  years,  bringinff  up  the  child;  the 
child  dies,  yet  she  shall  have  it  for  the  eigh- 
teen years ;  so  that  if  there  had  been  a  re- 
nudnder  over,  and  the  child  had  died  within 
two  years,  he,  in  remainder,  shall  not  take 
pneently.    Camrthope  v.  ffeyman.  Carter,  27. 

8.  If  a  devise  be  made  to  A,  tlie  testator's 
aster  and  heir,  ^*  for  so  long  and  until  her  son 
B  attain  the  age  of  twenty-one  years,  and 

after  he  ahall  *have  attained  the 
[*Ml  ]saidage,  thentoBinfee,  and  if  he 

die  hefore  the  age  of  twenty-one 
years,  then  tb  the  heirs  of  the  body  of  C  (the 
&ther  of  B)  and  to  their  heirs  for  ever,"  A 
f^M  an  estate  for  years,  and  the  remainder 
m  fte  is  immediately  vested  in  B ;  and  if  he 
die  before  he  attains  twenty-one  years,  and 
inthe  lifetime  of  C,  an  only  sister  shall  take 
ue  estate,  either  as  heir  to  her  brother,  or  as 
wir  of  the  body  of  her  father.  Ihylor  v.  Bid- 
*^2Mod.2». 

.  d.  Devise  of  rent,  with  a  clause  of  distress, 
I*  A  good  rent^harge ;  otherwise  of  a  grant 
40.592. 

}0.  Lease  for  years  was  made,  rendering 
ivt  rent;  the  lessor  devises  all  his  rent  of  lOF. 
wme  for  Ufh,  with  remainder  over;  this  will 
^7  paas  the  rent,  and  not  the  land  itself 
when  the  term  ends.    Ma  771. 

XV.  When  nothing  passb. 
^  A  devise  that  the  mother  shall  take  the 
Ptofita  tm  the  son  isof  age,  if  she  afterwards 
?*'^  tnd  dies  before  her  son  comes  of  age, 
toe  Btisband  shall  not  Uke  the  profits,  because 
no  interest  passed  by  this  devue  to  his  wife. 
.*«4v.iUi«i,5Mod.l02. 

^  Devise  to  the  son  in  taU,  and  if  he  died 

without  issoe,  to  the  next  of  his  name;  the 

^Q^hter  married  shaU  not  have  it,  for  she 

^«»t  her  name.    Ban  v.  Smithy  Cro.  Eliz. 

^  Joitton*»  case,  lb.  576. 

«•  Devise  to  A  in  fee,  but  if  he  dies  before 
ywenty 


^V^  V.  &irdiit,  2  Stra.  U75. 
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four  youngest  sons  in  tail,  and  if  the  inlknt  en 
venire  ta  feme  be  a  son,  that  he  shall  have  a 
fiflh  part  as  co-heir,  but  if  all  die  without  is- 
soe, then  to  revert ;  A  dies,  afterwards  a  son 
is  bom ;  he  shall  take  nothing,  nor  shall  any 
of  the  two  parts  revert  till  all  five  are  deaxi 
without  issue.    Anon.  3  Dy.  304.  pL  49. 

5.  A  devise  that  his  executors  shall  have 
the  oversight  and  doing  of  his  lands,  passes 
no  interest    Souik  v.  AUen^  5  Mod.  102. 

6.  A  man  having  issue  two  daughters  by 
divers  venters,  devises  a  moiety  of  his  land  to 
his  wife  for  seven  years,  and  that  his  eldest 
daughter  should  enter  into  the  otiicr  moiety 
on  uie  day  of  her  marriage ;  and  if  his  wire 
be  enceinte  with  a  daughter,  that  she  should 
take  an  equal  share  wim  her  other  sister;  this 
is  no  devise  of  that  moiety  to  the  eldest,  but 
only  a  liberty  to  enter  and  occupy  the  land 
during  the  mmority  of  the  youngest,  who  shall 
take  an  equal  share  in  the  whole.  Tbtsers  v. 
Burrowe,  3  Dy.  342.  pi.  54. 

7.  If  a  testator  gives  his  executor  power  to 
sell  his  estate  for  payment  of  his  debts,  the 
executor  has  only  a  bare  authority,  but  does 
not  take  the  estate.  6  Mod.  111. 

6.  Ceetuy  que  use,  in  the  time  of  Edw.  4., 
devised  to  his  son  and  his  heirs  for  ever,  but  if 
he  died  without  issue,  living  his  executors, 
that  they  should  sell ;  this  was  held  not  to  be 
an  estate  tail,  or  gift  of  the  land  itself,  itnon. 
3  Dy.  354.  pi  33. 

9.  If  a  devise  be  made  for  fifiv  years  to  A, 
aftervTards  to  the  heirs  male  of  tne  body  of  A, 
and  for  want  of  such  issue,  then  to  B,  this  is 
no  estate  tail  in  B,  because  there  was  no  fi-ee- 
hold  to  support  it  Ooodright  v.  ComisA,  4 
Mod.  256. 

10.  If  the  devisor  be  distrained  upon,  and 
dies  before  re-entry  nothing  passes.  2  Leon. 
165. 

11.  Devise  of  6001  to  his  wife,  to  clear  the 
purchaso-money  of  lands  in  D  settled  upon 
ner  in  jointure,  where  none  were  so  settled, 
does  not  devise  them.  Wright  v.  Wivell,  3 
Lev.  259. 

12.  Devise  of  lands  after  the  death  of  the 
devisor  and  his  wife,  and  no  express  devise  to 
the  wife,  nothing  passes  to  the  wife.  SrnartU 
V.  SehoUer,  T.  Jones,  98. 

XVI.  When  an  istate  in  possession  passes. 

1.  A  devise  to  the  eldest  son  of  his  eldest 
son  in  tail-male,  and  for  want  of  such  issue  to 
his  second  son  in  tail-male,  he  shall  take  im- 
mediately.   Oore  V.  Oore^  9  Mod.  4, 5. 

2.  Devise  to  an  infant  en  ventre  aa  mere^ 
with  a  contingent  remainder  in  case 

such  infant  die  under  age,  and  *there[  *612  ] 
is  no  such  infant,  the  devise  over 
shall  immediately  take  place.     JSndrewe  v. 
Fulham,  Stra.  1092, 1093. 

3.  A  devise  of  aU  his  land  for  twenty  years 
shall  pass  the  reversion  and  possession.  Totsn- 
$end  V.  WaUey,  Mo.  341. 

4.  A  man  devises  Blackacre  to  A  in  ibe, 
and  after,  by  the  same  will,  devises  a  third 
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part  to  B  fi>r  life,  or  in  tail ;  this  lastderiie  to 
B  does  not  make  void  all  to  A,  but  B  shall 
have  an  estate  in  possession  and  A  in  remain- 
der.    Bundale  v.  Eeley,  Carter,  174. 

5.  A  devise  by  the  reversioner  to  take  ef- 
feet  after  the  deatli  of  tenant  in  tail  without 
issue,  is  an  immediate  vested  devise  of  the  re- 
version.    Badge  v.  Floyd,  Com.  65. 
XVII.  Wren  an  estate  in  remainder  or  re- 

VERSION  PASSES. 

1.  Devise  of  a  copjhold  to  an  infant  en  ven- 
tre §a  mere  is  not  good  in  possession,  though  it 
is  in  remainder.    Church  v.  Wyat,  Mo.  637. 

2.  A  remainder  after  a  devise  of  a  term  for 
life  is  good.    Lord  ShtffieUPa  case,  2  Ro.  325. 

3.  A  reversion  in  fee  will  pass  by  the  ffcne- 
ral  words  **  all  my  lands,  tenements,  and  here- 
ditaments.*^  Dolby  v.  C^fnpemoen,  Holt, 
229. 

4.  Or  by  the  words  **  all  my  hereditaments.** 
WO^otM  V.  Ly<2eo(,  2  Vent  286.  8  Mod.  229. 
S.C. 

5.  By  a  devise  of  ground-rents  on  leases  for 
years  the  reversion  passes.  Maundy  v.  Ifaun- 
Jy,  Stra.1020. 

6.  The  testator,  after  several  specific  lega- 
cies  and  devises  of  lands,  gave  **  all  the  rest 
and  remaining  part  of  his  estate,  dec.;**  and 
held,  that  bjr  those  words  the  reversion  in  fee 
passed.    Ifyley  v.  ^/«yi  3  Mod.  228. 

7.  There  is  no  difference  between  a  devise 
of  land,  or  of  a  lease  or  farm  for  life,  remain- 
der over,  and  a  devise  of  the  use  or  occupa- 
tion or  profits  of  the  land  in  the  same  manner. 
Manning^a  case,  8  Ca  95  b. 

6.  A  devise  to  A  for  fifteen  years,  the  re- 
mainder to  the  right  heirs  of  J  D,  is  not  good ; 
but  to  A  for  fifteen  years,  the  remainder  to 
the  first  son  of  J  D,  is  good,  because  the  de- 
visor takes  notice  that  he  has  not  a  son,  and 
intends  a  future  act,  and  the  law  aids  him,  as 
being  tnops  conaUii,  Bute  v.  Amherst,  T. 
Raym.  83. 

9.  Devise  of  land  to  A  from  M  for  five  years, 
remainder  to  B  and  his  heirs ;  A  dies  oefore 
M ;  the  remainder  is  good ;  for  the  freehold  in 
the  interim  vests  in  the  heirs.  Pay's  case, 
Cro.  Eliz.  879. 

10*  Devise  to  A  for  eleven  years ;  item,  I 
give  to  the  first  issue  male  of  B,  and  his  heirs 
of  his  body,  and  for  default  of  such  issue,  to 
the  first  issue  of  C ;  B  had  not  issue  at  the 
time ;  C  had ;  the  devise  to  the  first  issue  of  B 
is  Dot  good  by  way  of  remainder,  there  being 
no  freehold  to  support  it  Seattergood  v.  Edge, 
12  Mod.  283, 284. 

11.  Nor  as  an  executory  devise,  it  being  per 
verba  deprasenti,  and  not  by  way  of  remain- 
der.   Seattergood  v.  Edge,  12  Mod.  284. 

12.  Devise  of  some  lands  to  A  for  life,  and 
of  others  to  B  for  years,  and  then  gives  all  his 
lands  not  devised  to  another;  the  reversion  of 
the  whole  land  passes.  ChantreU  v.  Randall, 
1  Lev.  21. 

13.  A  devise  of  a  term  to  A  and  the  heirs 
male  of  his  body,  and  if  he  die  without  issue 


(living  B,)  then  to  C«  if  a  good  deriae  to  C  m 
remainder.  PkUlipo  v.  Bury,  Comb.  208. 

14.  Devise  of  the  profits  of  a  term  fiv  £&, 
remainder  over,  is  good ;  but  there  can  be  do 
entail  of  a  term.    Mo.  758.772. 

15.  A  term  of  years  was  entailed  by  deriae 
to  a  son,  remainder  to  the  daughters ;  a  dangh* 
ter  was  afterwards  bom ;  she  takes  a  poftioa, 
and  the  son  cannot  by  sale  destroy  the  re- 
mainder.   Stanley  v.  Adcer,  Mo.  220. 

16.  A  devise  to  A  for  fiity  years,  if  be  so 
long  live,  remainder  to  the  heirs  male  of  A, 
remainder  to  B ;  the  last  remainder  takes  eC- 
feet  presently,  because  the  first  remainder  was 
void.  Goodrigkt  v.  Comtt&,  Salk.  226. 1  Ld. 
Raym.  3.  S.  C. 

17.  Devise  of  some  landsto  A  for  life,  and  his 
house  to  B  for  two  years,  and  then  devises  the 
whole  to  C  after  the  year,  and  after  the  death 
of  A ;  the  whole  passes  distributively ;  cts.  part 
after  the  year,  and  part  after  the 
»deathofA.  Chanirdiyr.RandaU,  [•513] 
1  Lev.  21. 

18.  A  devise  to  J  in  tail,  upon  a  limitatiao 
to  cease  for  non-payment,  the  remainder  toS 
in  tail  male,  the  remainder  to  W  in  tail  male, 
and  BO  to  M,  and  upon  ceastire  of  J*s  estate  by 
failure,  then  to  his  three  younger  sons  R,  W, 
and  M,  and  to  their  several  heirs  for  ever,  as 
before  is  limited,  equally  to  be  divided  amongst 
them ;  upon  J*s  failure,  this  devise  wholly  re- 
vokes and  controls  the  other  remainders  fer 
the  former  part,  but  leaves  the  fee-simple  ex- 
pectant in  the  heir  of  the  devisor.  RumiBk 
V.  Eeleyand  others.  Carter,  175. 

19.  B  devises  to  A,  his  younsrest  sod,  tad 
hb  heirs  for  ever;  and  if  either  of  his  two  nu 
should  die  without  issue,  that  then  it  ehoold  re- 
main  to  his  daughter  in  fee ;  A  dies  witboot 
issue  in  the  life  of  the  testator;  the  daogbter 
shall  have  her  remainder.  Riehmuin  v.  Gv&- 
ner,  2  Dy.122.pl.  20. 

20.  Remainder  to  the  heirs  male  of  his  body 
now  living,  gives  a  present  remainder  vestal* 
and  the  words  **  now  living"  describe  the  per- 
son to  take  after  the  testator's  death,  and  the 
first  particular  estate  determined.  Burtittt 
V.  Durdant,  Holt,  223,  !^  225.  2  Vent  311 
S.C. 

XVIII.  Of  coirniiGS!«T  woujmias. 

1.  A  devise  of  a  term  to  R  and  the  hein  of 
his  body,  and  if  he  dies  without  issue,  Vcfiaj^ 
J,  then  to  J  and  the  heirs  of  his  body ;  thii  if 
good  to  J  upon  the  contingency,  and  no  per- 
petuity.   Holt,  227. 

2.  On  a  devise  "to  my  wife  for  life,  if  she 
do  not  marry,  and  if  she  do  marry,  then  to  mj 
son  and  the  heirs  of  his  body,**  the  remaind^ 
is  not  contingent,  but  vests  m  the  son  to  take 
effect  in  possession  upon  the  death  or  maf' 
riage  of  his  mother,  irowny.  Cutler, 2 Show. 
153. 

3.  Devise  to  A  for  years  if,  du^  remainder 
to  his  issue  male  remainder  to  B ;  the  deviae 
to  the  issue  male  of  A  in  contingency  is  iUi 
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and  tht  remainder  deyised  to  B  will  resU 
Oobdright  v.  ComuA,  1  Ld.  Raym.  3. 

4.  Under  a  devise  to  trustees  and  their  heirs 
during  the  minorities  of  two  nephews  of  the 
testator,  ind  upon  the  coming  of  a^e  of  each, 
then  eqoaUy  to  them  both  and  their  heirs ;  a 
remainder  in  fee  is  vested  immediately  in  the 
nepheirs,  which  is  not  contingent  till  they 
shall  hive  attained  twenty-one.  OoodtitU  dem. 
Hapaardv,  Whitby,  Keny.  506. 

5.  Devise  of  lands  for  eight  years,  and  af- 
terwards to  executors  for  performance  of 
the  will,  till  teetator^B  son  should  accomplish 
his  full  age  of  twenty-one  years ;  and  when 
he  should  come  of  age,  then  that  he  should 
enjoy  the  same  to  hun  and  his  heirs ;  the  son 
died  vnder  age :  held,  Ist,  that  this  was  a  good 
derise  of  the  term  till  the  son  should  attain 
twenty-one,  and  the  interest  of  the  executors 
continued  till  such  time  as  he  would  have  been 
of  age  if  he  had  lived ;  Sdly,  that  the  remain- 
der was  executed  in  the  son,  and  not  in  con- 
tingency, for  the  adverbs  wken  and  then  in  this 
caK  only  denoted  the  time  when  the  remain- 
der was  to  take  effect  in  possession,  and  not 
when  the  remainder  should  vest;  for  when 
these  adverbs  refer  to  a  thing  which  must  of 
necessity  happen,  (as,  in  this  case,  the  deter. 
nunation  of  the  term  devised  to  the  executors,) ' 
they  make  no  contingency.  BortuUm'a  case, 
3Co.l9a. 

6*  A  devise  of  a  farm  called,  ^c.  to  A 
for  life,  remainder  to  her  daughter  B,  she  pay- 
ing  to  each  of  her  two  sisters  C  and  D  500(. ; 
tf  either  of  them  die,  the  survivcw  to  have  the 
legacy ;  if  B  die,  the  &rm  to  be  divided  be- 
tween the  survivors ;  and  in  case  all  three 
die  before  A,  then  to  the  heirs  of  A  for  even 
held,  that  C  and  D  were  each  entitled  to  a 
moiety  of  the  farm  in  fee  on  the  contingen- 
ciea  of  their  surviving  their  mother  A,  and  of 
their  sister  B  dying  before  she  paid  their 
le^cies.  Moone  dem.  Faege  v.  Heaaeman, 
Wines,138. 

7-  So,  if  the  latter  part  of  the  devise  *•  in 
««  all  three  die  before  A,  then  to  A's  heirs, 
^c^"  had  not  been  added.    Willes,  138. 
XIX.  Op  cross  rkmaindxrs. 

1.  Devise  to  three  brothers  that  one  shall  be 
^v  to  the  other,  makes  cross  remainders. 
(^ounden  v.  Gierke,  Hod.  34.  75. 

*2.  If  a  testator  devise  '*all  his 
[  *514  ]  l^nde  to  A  and  B  his  two  daughters 
and  their  heirs,  equally  to  be  divided 
jetwiit  them,  and  if  they  die  without  issue, 
™^  to  his  nephew  C  and  the  heirs  male  of  his 
°*^yt"  the  daughters  have  several  estates  tail 
^y  moieties ;  but  on  the  death  of  one  of  them 
^wottt  issue,  her  moiety  shall  not  go  im- 
mediately to  the  nephew,  but  shall  remam  with 
«e  surviving  daughter  by  way  of  cross  rc- 
n»^nder.    Holmea  v.  MayneU,  2  Show.  136. 

*  Cross  remamders  by  implication  must 
^ise  from  words  necessarily  importing  them, 
^wr  v.  Hm,  Stra.  969. 996. 

*  Cross  remainders  will  not  be  allowed  by 


implication,  where  there  is  a  precedent  devise 
by  express  limitation.  Holmes  v.  MayneU,  T. 
Jones,  172. 

5.  No  crosa  remainders  upon  construction 
in  deed,  though  sometimes  in  a  will.  CoLe  v. 
LevingaUmy  1  Vent  224. 

6.  A  devises  land  to  B  and  her  heirs  for 
ever,  and  other  lands  to  C  and  her  heirs,  but  if 
C  die  before  sixteen,  living  B,  her  part  to  B 
and  her  heirs ;  and  if  B  die,  living  C,  her  part 
to  C  and  her  heirs ;  but  if  both  die,  having  no 
issue,  then  to  D;  these  are  estates  tail,  and  not 
conditional  fees ;  and  B  and  C  do  not  make 
cross  remainders,  for  no  implication  will  make 
a  cross  remainder,  where  there  is  a  special 
limitation  by  the  testator  himself.  Clacke^B 
case,  3  Dy.  331.  pi.  20. 

7.  Held,  that  there  may  be  cross  remainders 
between  two,  but  not  between  three  or  more. 
Brian  v.  Cawson,  2  Ro.  282.  1  Vent  224.  S. 
P.  But  this  doctrine  b  said  to  be  exploded. 
2Show.l39.iio(t5. 

8.  Whenever  cross  remainders  are  to  be 
raised  between  two  persons,  and  no  more,  the 
presumption  is  in  favour  of  cross  remainders; 
but  when  they  are  raised  between  more  than 
two,  the  presumption  is  against  them.  2 
Show.  140.  notis. 

XX.   When  an  estate  by   impucation   is 

CREATED. 

1.  The  law  does  not,  in  conveyances  of 
estates,  admit  estates  to  pass  by  implication 
regularly;  but  in  devises,  they  are  allowed 
with  due  restrictions.  Gardner  v.  Sheldon, 
Vaugh.261,  262. 

2.  Devise  of  lands,  part  to  the  eldest  son  in 
tail,  and  part  to  the  youngest  son  in  tail,  with 
this  clause,  **  that  if  any  of  the  sons  die  with- 
out issue,  the  whole  land  to  remain  to  a  stranger 
in  fee ;"  the  sons  entered  respectively,  and  the 
younger  died  without  issue;  the  stranger  en- 
tered, but  his  entry  was  held  unlawful,  and 
the  eldest  son  should  have  the  land  by  (he  im- 
plicative devise.    Anon,  4  Leon.  14. 

3.  A  devise  of  lands  to  the  heir  after  the 
death  of  the  wife,  gives  bv  implication  an  es- 
tate for  life  to  the  wife.  )ViUii  v.  JLucos,  10 
Mod.  41 7.    Horton  v.  Horton,  Cro.  Jac.  75. 

4.  A  devises  his  goods  to  his  wife,  and  af- 
ter her  decease  his  son  and  heir  shall  have  the 
house  where  they  are ;  this  is  a  good  devise  of 
the  house  to  the  wife  by  implication,  because 
the  heir  at  law  is  excluded  by  it,  and  then  no 
person  can  claim  it  but  the  wife  by  implication 
of  the  devise.  Gardner  v.  Sheldon,  Vaugh. 
263,  264. 

5.  A  enfeoffs  B  in  trust  to  perform  his  will, 
and  by  will  declares  that  B  shall  stand  seised 
to  the  use  of  his  daughter  C;  this  is  a  good  de- 
vise of  the  land  by  intention,  though  C  be  a 
bastard,  and  though  B  can  by  no  possibility  be 
seised  to  her  use.  Lingen*8  case,  3  Dy.  323. 
pi  29. 

6.  A  devise  of  the  rents  and  profits  to  a  feme 
covert  to  be  paid  her  by  his  executors,  is  a  dc- 
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vise  of  the  landi  to  the  ezecaton  by  implii 
ottion.    South  ▼.  Alien,  Ck>mb.  375. 

7.  Estate  tail  may  be  created  by  implication 
upon  a  devise,  **  if  he  die  before  he  has  issue,** 
as  well  as  if  he  had  said,  ^  if  he  die  without 
issue.**    Mo.  127. 

8.  Upon  a  devise  that  if  William,  the  eldest 
■on  of  the  testator,  should  happen  to  die  with- 
out issue,  that  then,  and  not  otherwise,  after 
William's  death  the  estate  was  to  go  over  to 
his  son  Richard  and  his  heirs,  it  was  held, 
that  William  took  an  estate  tail  by  implica- 
tion.    WalUr  T.  Drew,  Com.  372.  7  Mod.  454 

XXI.  Whkn  not. 
1.  Devise  to  his  four  daughters, 
[  *615  ]  share  and  share  alike,  and  if  it  shall 
please  *God  aU  my  sons  and  daugh- 
ters die  without  issue,  then  he  devises  to  nis 
sister  and  her  heirs;  the  four  daughters  enter 
and  are  seised;  the  one  takes  husband,  has 
issue,  and  dies :  adjudged,  that  this  could  be 
no  estate  tail  in  the  daughters  by  any  implica- 
tion, and  therefore  no  tendency  by  curtesy  in 
the  husband.    Price  v.  Warren,  Skin.  266. 

2.  If  an  estate  given  by  implication  in  a 
will  be  to  the  disinheriting  of  the  heir  at  law, 
it  is  not  good  if  such  imphcation  bo  only  con- 
structive and  possible,  but  not  a  necessary  im- 
plication. Gardner  v.  Shddon,  Vaugh.  262, 
263. 267, 268. 

^  3.  Devise  to  a  stranger  after  the  death  of 
his  wife,  is  no  devise  to  the  wife  by  implica- 
tion.   2  Lev.  107.    10  Mod.  417.  S.  P. 

4.  A  termor  devises  that  his  two  sons  shall 
have  the  pro6t8  after  his  wife's  death,  and 
makes  his  wife  executrix;*  the  wife  does  not 
take  by  implication,  but  as  executrix.  Ray- 
man  V.  Gold,  Mo.  635. 

^  5.  The  necessary  implication  is,  that  the  de- 
visee must  have  the  thing  devised,  or  none  else 
can  have  it  Gardner  v.  Sheldon,  Vaugh.  262, 
263. 

XXII.  Rispicnrro  KXEcuroav  devises. 

(a)  What  are  good, 
1.  Two  things  are  necessary  to  an  execu- 
tory devise;  Ist,  that  it  be  after  a  fee;  2dly, 
that  it  be  upon  a  condition.  Reeve  v.  Long, 
Skin.  431.  Comb.  252.  S.  C.  See  2  Saund. 
388  a,  6,  c. 

5.  An  executory  devise  may  be  where  a  fu- 
ture estate  is  devised  to  arise  on  a  contingen- 
ey,  or  at  a  certain  time.    2  Saund.  Rep.  388 

3.  So  where  a  term  for  years,  or  other  per- 
sonal estate,  is  bequeathed  to  one  for  life,' re- 
mainder  over.    2  Saund.  Rep.  388  i. 

4.  Devise  of  lands  to  the  heirs  of  the  body 
of  the  tenant  for  life  if  they  attain  to  fourteen, 
is  an  executory  devise.  Snawe  v.  Cutler,  1 
Lev.  135. 

5.  A  devises  his  real  estate  to  B  (his  brother) 
for  life,  then  to  trustees  to  preserve  contingent 
remainders,  remainder  to  his  first  and  (Sher 
sons  in  tail  male  with  power  to  make  jointure; 
and  If  his  said  brother  have  no  son,  or  if  he 
have,  and  such  son  die  without  issue  male, 


then  to  C  and  his  first  andothv  Mnainfika 
manner;  and  willed,  that  his  plate,  i0wds,fcc. 
should  go  to  the  heirs  male  of  the  nmily  sud* 
cessively,  as  his  real  estate  is  settled,  as  much 
as  they  could  by  law;  B  died,  having  no  son; 
the  limitatbn  to  C  waa  held  to  be  good  by  w^ 
,  of  executory  devise.  Gawer  v.  Gnmemm'  and 
Pw»fe(.9Mod.249. 

S.  An  estate  in  futttra,  and  a  0QDti]i||eBt 
precedent,  make  an  executory  deviae.  Bate 
V.  Amhert  and  Norton,  T.  Raym.  83. 

7.  Executory  devises,  so  fiir  aa  they  go,  are 
perpetuities.  Stephens  v.  Stefhema,  W.  Eely. 
176. 

8.  An  executory  devise  is  good,  althoogk 
subject  to  a  double  uncertainty.  Skdtem  v. 
Bide,  OrL  Bridg.  399. 

9.  In  case  of  an  executory  deviae  only,  a 
fee  maybe  limited  on  a  fee.  Stephemo  v.  Sit- 
phena,W.Ke\y.l70. 

10.  Deviae  of  land  to  an  infent  en  ventre  m 
mere,  is  good,  if  construed  by  way  of  execotoiy 
devise.    Davieo  v.  Kem^,  Carton,  5b 

11.  An  executory  devise  to  a  person  unborn, 
when  he  ahall  attain  the  age  of  tweaty-«oe 
years,  is  good,  and  no  danger  of  a  perpemily. 
Stephens  v.  Stephens,  Ca.  T.  Talb.  2S8-233. 

13.  A  devise  to  an  infent  en  eealre  ss  mere 
for  fifteen  years,  the  remainder  over,  is  good 
by  way  of  executory  devise.  Bate  v.  jbaMit, 
T.  Raym.  83. 

13.  If  pertenalty  be  devised  to  a  wife,  aad 
such  child  as  she  shall  be  encient  with  at  her 
husband*s  death,  and  in  case  she  die  without 
issue  by  him,  a  devise  over,  this  is  a  good  ex- 
ecutory de?ise.    Evit  v.  WiUiama,  2&, 

14.  Where  a  term  is  devised  to  such  child 
as  te8tator*s  wife  is  supposed  to  be  pregoaot 
with,  and  to  the  heirs  of  such  child  for  ever, 
provided,  that  if  such  child  shall  die  befere 
twenty-one,  having  ncissue,  then  the  rever- 
sion is  devised  over,ihis  last  devise  is  goodu 
an  executory  devise,  though  there  was  no  birth 
or  pregnancy.  Andrews  dan.  Jones  v.  Fulham, 
Andr.  263. 

15.  Where  one  possessed  of  land  for  yean 
devises  the  use  or  profit  of  the  land,  or  the 
land  itself^  or  the  term  to  one  for  Ufii, 

the  residue  to  another,  such  ^execo-  [  *5I6] 
tory  devise  is  good.    Lampet^s  ease, 
10  Co.  46  b. 

16.  A  limitation  per  verba  de  prmsenti  wiD 
make  an  executory  devise;  aliter,  if  per  verk 
defuturo.    Goodright  v.  Cornish,  Salk.  SS& 

17.  Executory  devise  may  be  good,  to  take 
effect  soon  after  the  determmation  of  one  hie. 
Luddington  v.  Kime,  1  lid.  Raym.  207. 

18.  Mi  executory  devise  held  good  udod  t 
contingency  to  arise  a  year  after  a  life.  Jim 
V.  Mares,  Stra.  133. 

19.  The  oontinffency  on  which  the  liinita^ 
tion  is  to  take  mace,  must  happen  within  i 
life  or  lives  in  being  and  twenty^Nie  yens 
after.    S  Saund.  Rep.  386  e. 

20.  A  devise  to  A  in  fee,  and  if  he  die  witii- 
oat iMoe (living  W),  then  to  W  and  hisheirsr 
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if  an  exaenlofT  deviM.    Reoer.Jjmg^  A  Mod, 
283.284. 

21.  A  dtviae  of  a  term  of  yean  to  the 
mother  for  li&»  remainder  to  the  daughter,  ia 
an  execulory  deTiae.  ThetMdg  ▼.  V^ffmif  9 
ModlOSL 

22.  Where  a  deriie  is  to  tmatees  for  parti- 
cular porpooes,  which  require  a  oonaiderable 
time  to  ezeeute  them,  their  estate  will  support 
a  eontiiigent  remainder  happening  within  that 
time;  or  otherwise,  it  may  be  good  as  an  eze. 
cutoiy  devise.  Chapman  v.  Bli$Ht^  Ca.  T. 
Taib.  145. 

23.  Derise  to  three  sons  of  several  parcels 
of  land,  and  if  any  of  them  die,  his  part  to  eo 
to  the  others;  the  reversion  descends  on  the 
eldest;  it  deatroys  the  contingent  remainder; 
but  it  shall  be  good  by  executory  devise,  /br* 
tetcae  v.  AbboU^  2  IjOV.  202. 

^4.  The  testator  devised  a  term  to  his  wife 
fer  life,  then  to  hia  son  fiur  life,  and  made  his 
wi6  executrix;  the  wife  died  intestate;  admin- 
utnlion  de  6onis  fsoa  was  granted  to  the  son; 
a  creditor  of  the  testator  brought  an  action 
against  him,  and  upon  plene  adminigtramt 
pleuied,  it  was  held  to  vest  in  the  son  by  way 
of  executory  devise.  Qoodright  v.  CorntsA,  4 
Mod.  257.  •»  -^ 

25.  **My  son  shall  have  my  land  to  him  and 
lua  heirs  so  kng  as  any  heirs  of  the  bodjr  of 
A  ihall  be  living,  and  ror  want  of  such  heirs, 
I  devise  it  to  B;**  here  B  shall  take  by  fhture 
ind  executory  devise.  Qardnar  v.  Sheldon^ 
Vaugh.270. 

26.  If  laud  is  devised  to  H  and  his  heirs  as 
long  as  B  has  heirs  of  his  body,  the  remainder 
orer,  such  latter  devise  will  bo  good,  not  as  a 
'coninder,  but  as  an  executory  devise.  Qard^ 
^  ▼.  ^^doR,  Vaogh.  270. 

27.  Devise  of  a  term  to  A  for  life,  remain. 
^  to  B,  is  not  good  as  remainder,  but  it  is 
P^  as  an  executory  devise  of  the  possibility 
toB.    PinAsr  V.  X^tefltt,  Orl.  Bridg.  377. 

28.  A  had  issue  H,  T,  and  R,  and  devised 
to  T  and  his  heirs  fer  ever,  and  if  T  died  with. 
oQtiMoe,  living  H,  that  then  R  should  have 
u»  land ;  this  is  a  good  fee  in  T,  and  R  had  a 
?ood  estate  in  possibility  by  executory  devise 
m  ^  ^^^  ^^  '^  without  issue.    Vaugh. 

29.  That  which  was  a  contingent  remain. 
der  in  its  creation,  may,  by  a  subsequent  acci- 
dent, become  and  hold  good  as  an  executory 

^^   ibpijfif  V.  Ifi^as,  Ga.  T.  Talb.  48. 

51. 

30.  A  Umitation  which  in  one  event  would 
P^^o  operated  as  a  contingent  remainder,  may 
m  another  operate  as  an  executory  devise.  2 
^d.Repw388A. 

31.  Deviie^  that  if  the  son  and  heir  pay  not 
^  the  legacies,  then  the  land  shall  go  to  the 
'*S*^viea;  upon  default  of  payment,  this  shall 
veit  m  the  legataries  by  executory  devise. 
Vwgh.271.    fMod.26.S.P. 

.  ^  A  devise  to  A  fer  life,  remainder  to  B 
'^ tee, he  paying  tQC402.wh«i  he  shaU  at- 


tain the  m  of  twenty-cne, and  if  Bdie  under 
the  age  of  twenty-one,  then  to  D  and  his  heirs 
fer  ever,  he  paymg  602.  to  C,  is  an  executory 
devise,  and  vests  in  D  inmie<Uately;  and  there- 
fere,  if  he  die  in  the  lifetime  of  B,  and  B  die 
under  age,  the  heirs  of  D  shall  take  the  estate. 
QurtuU  V.  ITood,  7Mod.  302. 

33.  A  seised  in  fee  has  two  sons,  C  and  B, 
both  unmarried,  and  devises  Umds  to  trustees 
fer  500  years  in  trust  to  raise  younger  chil- 
dren's portions,  and  pay  debts;  remamder  to 
the  first  and  eyttj  other  son  of  B  in  tail;  re- 
mainder to  C,  the  second  son,  in  taU;  remain- 
der over:  this  is  a  good  executory  devise  to  the 
first  son  of  B.    Oore  v.  Chrt^  Stra.  958. 

34.  A  devise  to  A,  if  B  (a  stranger)  die 
without  issue,  is  an  executory  devise.  Badger 
V.  Uoyd,  Salk.  233. 

35.  il/t<er,  if  B  were  tenant  in  tail, 

*with  remainder  to  the  devisor.  S.C.  [  *517  ] 
Salk.  233.    lSid.47.S.C. 

(b)  What  art  not  good, 

1.  No  one  shall  take  by  executory  devise 
who  can  take  in  any  other  way.  WaiUr  v. 
Preto,  Com.  374. 

2.  A  devise  in  a  will  can  never  take  efiect 
as  an  eicecutory  devise,  if  it  can  take  efiect  as 
a  remainder.  Doe  dem.  Barnard  v.  Reamni, 
Say.  23a    Stephenes.SUphau.'W.KtXy.m, 

3.  Where  a  remainder  may  depend  upon  it, 
it  cannot  be  an  executory  devise.  Rete  v. 
Lang,  Comb.  252. 

4.  Where  there  is  a  precedent  devise,  there 
shall  not  be  a  contingent  executory  devise. 
Snow  V.  Cutler,  T.  Raym.  164 

5.  An  executory  devise  after  a  general  fail, 
ure  of  issue  \g  void.  2  Saund.  Rep.  388  k^  L 
Snowe  V.  CutUer,  1  Lev.  136.    lb.  299. 

6.  Devise  of  a  term  of  three  thousand  years 
to  R,  and  the  heirs  male  of  his  body,  and  for 
want  of  such  issue  to  J  and  his  heirs  male  for 
ever,  and  if  R  shall  die  befere  his  mother, 
without  issue,  then  to  J  and  his  heirs  male ; 
adjudged,  that  this  limitation  of  a  term  to  J, 
upon  a  contingency  of  R's  dying  without  is- 
sue male,  living  his  mother,  is  good  to  him  by 
way  of  executory  devise,  and  does  not  tend  to 
a  perpetuity;  but  the  limitation  to  J  upon  the 
death  of  R  without  issue  male  generally,  is 
void,  because  it  tends  to  a  perpetuity.  Lamb 
V.  Anher,  Carth.  267. 

7.  An  executory  devise  to  the  heirs  of  a 
man's  body,  is  ill  in  futuro,  but  good  tn  jire- 
sents.    Ooodright  v.  ComUk,  Comb.  254. 

8.  An  executory  devise  cannot  be  upon  an 
estate  tail    Vaugh.  273. 

9.  A  having  a  reversion  in  fee  of  lands 
settled  in  the  usual  manner  upon  the  marriage 
of  B  his  son,  devises  the  lands  in  that  settfe- 
ment  on  failure  of  issue  of  the  body  of  B,  and 
for  want  of  heirs  male  of  his  own  body,  to  his 
daughter  F,  and  the  heirs  of  her  body;  this 
does  not  give  an  estate  tail  by  implication  to 
B;  the  devise  to  F  is  executory  and  void,  as 
being  on  too  remote  a  contingency.  Lady 
Laneeborough  v.  Fox,  Ca.  T.  T  Jb.  262—266. 
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10.  Executory  doTiw  of  a  term  held  to  be 
bad;  viz.  to  J,  and  if  he  dies  not  married,  and 
without  tttoe,  to  his  sisters ;  and  if  J  be  mar- 
ried and  have  no  issue  living  to  enjoy  it,  then 
to  K.  Oibbom  v.  Summen,  3  Lev.  22.  But 
see  3  Lev.  23.  n.  contra. 

11.  A  contingent  remainder  must  vest  dur- 
ing the  particular  estate,  or  eo  inttanti  that  it 
determines.    Reeve  v.  Lon^,  Salk.  228. 238. 

12.  Therefore,  a  remamder  to  the  right 
heirs  of  J  S  is  void,  if  the  particular  estate  de- 
termines  in  the  lift  of  J.  &  AumUe  v.  Jones, 
Salk.  238. 

13.  Devise  to  A  for  lifo,  and  then  to  his  first 
and  other  sons  in  tail  msle,  and  for  de&ult  of 
such  issue,  to  B  in  like  manner;  A  dies,  his 
wifo  encient;  adjudged,  that  this  is  not  an  ex- 
ecutory devise,  and  that  the  issue  of  A,  bom 
after,  shall  not  divest  the  remainder  vested  in 
B;  by  the  courts  of  C.  B.  and  R.  B.,  but  re- 
versed in  Dom.  Proc  Reevee  v.  Long,  Skin. 
430, 431. 

14.  There  cannot  be  two  executory  devises, 
u  e.  one  to  take  place  before  the  other.  Good- 
right  V.  Cornish,  G>mb.  254 

(c)  Remcting  executory  detfiees  generaUy, 

1.  A  devise  is  construed  to  be  executory,  to 
effectuate  the  intent  of  the  testator.  iSfceZton 
▼.  Bide,  Orl.  Brid^.  400. 

2.  Executory  devises  are  favoured  in  law 
and  equity,  io  support  the  testator^s  intent,  if 
consistent  with  the  rules  of  law.  Keneey  v. 
Langham,  Ca.  T.  Talb.  44—52. ;  145—152. 

3.  The  first  devisee  cannot  bar  the  execu- 
tory devise.    Lampefa  case,  10  Co.  46  b. 

4.  An  executory  interest  cannot  be  granted 
to  a  stranger  during  the  lifo  of  ihe  first  devi- 
see,  but  may  be  extinguished  by  grant  or  re- 
lease to  him  in  possession;  and  by  a  release, 
the  first  devisee  has  the  whole  term  in  him 
absolutely  during  the  residue  of  it  LampeVs 
case,  10  Co.  40  b. 

5.  An  executory  devise  is  not  destroyed  by 
a  descent  of  the  reversion.  Forieteue  v.  Ao- 
6oe,2  Lev.  202. 

6.  One  possessed  of  a  lease  for  ninety-nine 
years,  devised  it  to  his  wifo  for  life,  and  after 

her  death  to  her  children  unpre- 
[*518  ]  forred,and  made  his  *wife  executrix 

and  died ;  the  wifo  entered  and  was 
possessed  as  legatee;  the  wifo  married;  a 
judgment  was  obtained  against  the  husband, 
and  a  fieri  facias  directed  to  the  sheriff  of 
London,  who  sold  the  term ;  the  judgment  was 
reversed  by  writ  of  error,  and  the  wifo  died : 
upon  ejectment  brought  by  the  executory  de- 
visee against  the  vendee,  held,  Ist,  the  execu- 
tory devise  after  the  death  of  the  wifo  is  good ; 
5klly,  the  sale  by  the  sheriff  does  not  destroy 
the  executory  devise;  3dly,  the  sale  by  the 
sheriff  by  force  of  the  fi^ri  facias  shall  stand, 
and  the  plaintiff  in  the  writ  of  error  shall  be 
restored  to  the  value.  Manning's  case,  8  Co» 
96  b. 

7.  Executory  estates  and  possibilities,  ac 
companied  by  an  interest,  are  descendible  or 


transmissible  to  the  ezecotor,  or  naay  be  frant- 
ed,  or  assigned.    2  Saund.  Rep.  388  L 

8.  An  executory  devise  cannot  be  aliened 
or  barred  by  any  mode  of  co&vejrance.  % 
Saund.  Rep.  388  d,  e.  1  Lev.  136. 

9.  **  If  J  S  die  without  issue,  I  devise,  tfast 
J  D  shall  have  a  rent  to  him  and  the  heirs  ot 
his  body;**  it  is  an  executory  devise,  and  ctn- 
not  be  barred  by  a  recovery.  Smitk  t.  Far- 
nahiUy  Carter,  53. 

XXtll.  CoNsraucTioN  op  PAancuiJUt  wrms. 

1.  Devise  of  lands  after  his  debts  paid,  ud 
a  schedule  is  annexed  of  4000L  debts;  sfter- 
wards  be  becomes  indebted  in  40001.  by  a 
mortgage  of  other  lands ;  the  devise  shall  take 
effect  immediately  on  payment  of  the  debts  in 
the  schedule,  and  shall  not  stay  till  after  the 
other  debts  are  paid,  for  the  debts  in  the  sche- 
dule are  the  only  debts  intended  by  the  tests- 
tor.    Loddingtan  v.  JEtme,  3  Lev.  432, 433. 

2.  A  man  had  issue  John,  who  died,  and 
after  his  death  he  had  issue  Edward,  Goddard, 
and  George,  and  he  limited  an  estate  to  God- 
dard  his  second  son  in  tail,  and  afier  to  the 
use  of  the  fifth  begotten  son  of  his  body;  and 
after  this  he  had  issue  John,  Benjamin,  and 
Stephen ;  John  is  his  fifUi  begotten  son.  Car- 
ter, 220. 

3.  Where  the  words  in  a  will  are  **  shall  go 
about  to  seU  his  part,  shaU  for  ever  bse  the 
same,**  the  words  **  for  ever**  shall  be  referred 
to  the  perdere  and  not  to  venders.  Pmtnmn  t. 
Cool;,  3  Leon.  181. 

4.  Land  of  the  value  of  352.  a  year  was  de- 
vised to  certain  persons  and  their  heirs,  for 
the  maintenance  of  a  preacher,  a  master,  and 
usher,  and  of  a  grammar^cbool,  and  of  cer- 
tain poor  people ;  special  distribution  was  made 
amongst  ihem  by  the  testator  in  the  same  will ; 
the  sums  distributed  amountmg  in  the  whole 
to  352.  per  ann.,  the  then  yearly  profit  of  the 
land;  the  land  became  of  irreater  value:  held, 
the  devisees  shall  not  take  the  surplus,  but 
such  surplus  shall  be  expended  in  maintain- 
ing a  greater  number  of  poor.  Thetfori's 
&Aoo2  case,  8  Co.  130  b. 

5.  Devise  of  a  term  of  years  to  A,  remainder 
to  B  in  tail,  or  devise  to  one  and  his  hciis, 
vests  the  whole  term  in  A.    Andrevn,  dem. 
Jones  V.  Fulham,  3  Lev.  264.    Andr.  268. 
XXIV.  What  constrdction  is  to  sk  put  vtoh 

PARTICULAK  XXPRXSSIONS  DBKO  llf  WIU^;— 

(a)AU. 
**  I  give  all  to  my  mother;**  resolved  landf 
do  not  pass  by  these  words.    Boioman  v.  MU- 
banke,T.  Raym.  97.  1  Lev.  130.  &  C. 
(b)  Appurtenances, 

1 .  Devise  of  a  house  with  the  appurtenances, 
the  house  being  copyhold,  the  lands  freehold; 
the  land  although  used  with  it,  does  not  pass. 
Yates  T.  Clincard,  Cra  EHz.  704. 

2.  Under  a  devise  of  a  messuage  cumperti- 
nenJtiis,  the  curtilage  and  garden  pass.  Chsrd 
V.  7\icl:,3Leon.214. 

(cj  ChUdren. 
Where  adevise  is  to  chikbneii,  a grandebild 
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cannot  eome  in  to  t«ke  «■  one  of  the  children. 
Gmtdright  r.  Wright^  10  Mod.  376. 

(d)  EataU, 

1.  The  words  **  all  my  eatate**  in  a  will,  pass 
both  the  thing"  and  all  the  testator*!  interest 
therein.    Cauntesa  of  Bridgwater  ▼.  Duke  rf 

JBo/ton,  Salk.  236.    Com.  337. 
[  *519  ]      *2.  A  devise  of  all  my  estate,  pay- 
ing  debts  and  legacies,  will  pass  all 
the  testator**  real  estate.  WUnn  y.  JRoMnson, 
1  Mod.  101. 

3«  By  a  deriee  of**  all  my  real  and  personal 
estate/*  rents  will  pass.  Counteae  of  Bridg- 
sMtfr  T.  Duke  afBoUan,  Holt,  281. 

4  The  inheritance  of  fee-iarm  rents  passes 
by  the  words  ^  all  my  real  and  personal  es- 
tate ;**  for  the  word  "  estate"  is  genua  gene- 
ralimmumy  and  includes  all  winn,  real, 
penonal,  and  mixed.  Ccunteaa  cf  Bridgvca- 
Ur  y.  Duke  ef  BoUon,  6  Mod  10&  Holt,  281, 
282. 

5.  If  a  man  be  seised  in  fee,  and  devise  his 
estate,  the  inheritance  shall  pass,  without  any 
other  circumstance  to  manifest  his  intent  6 
Mod.  109.    Skin.  194.  S.  P. 

6.  So  also,  under  a  devise  of  all  his  estate 
whatsoever,  when  there  is  a  surrender  to  the 
OSes  of  his  will,  a  copyhold  estate  will  ^1  un- 
der the  same  construction.  Seott  v.  Aiherry^ 
Com.  337. 

(e)  Oooda, 

Lease  for  years  passes  by  the  words  *^all 
^oodi*'  in  a  will,  unless  there  be  any  circum- 
stance showing  the  intent  of  the  devisor  other- 
wise.   Portitionv.  WUlia,  Mo.  353. 
(f)  Granted, 

The  word  **  granted"  has  been  construed  as 
if  it  bad  been,  **  agreed  to  be  granted.*'  Mil- 
/oriT.SkmtA,Salk.225. 

(g)  Heir. 

!•  In  a  will  there  needs  not  such  precise 
description  of  the  person  as  in  a  grant ;  in  a 
will,  heirs  and  issues  are  of  the  same  sense. 
Jhirdant  v.  Burchet,  Skin.  207. 

2.  The  word  **  heirs**  in  a  will,  in  the  plu- 
ral number,  comprehends  any  person  then  in 
being,  or  which  may  be  born  afterwards,  or 
that  may  be  such.  &  C.  Skin.  208.  T.  Jo. 
100.     ' 

3.  The  word  "  heir'*  in  a  will,  may  be  in- 
tended the  description  of  a  person,  but  not 
when  it  is  in  the  plural  number.  Jamea  v. 
i^tcAardtoR,  T.  Raym.  333. 

4.  Devise  to  the  heirs  male  of  the  bodv  of 
A;  the  devisee  shall  take,  though  not  heir 
generaL    Broum  v.  Barkhamt  Stra.  35. 

5.  A  devise  **  to  my  own  right  heirs  male 
for  ever,**  ahall  extend  only  to  the  heirs  male 
of  the  body  of  the  testator,  and  not  to  a  col- 
lateral heir.    Ford  v.  OaauUton,  11  Mod.  189. 

6.  Devise  to  the  testator*8  son  for  life,  and 
his  heirs  male,  with  remainders  over ;  held, 
uiat  the  words  heirs  "  male**  were  to  be  under- 
'^ood  collectively,  and  that  one  taking  in  re- 
^i^ioder,  tookan  estate  tail  Dubber  v.  7Vo^ 
'^P.Ca.T.Hardw.ieO. 


7.  On  a  devise  to  A  for  life,  ''and  if  mv  son 
Richard  shall  happen  to  die  without  heirs, 
then  my  son  John  shall  enjoy  my  lands,**  the 
word  '*  heirs*'  means  heirs  of  the  body.  Oood- 
fidge  V.  Ooodridge^  7  Mod.  453. 

8.  A  devise,  that  B  shall  be  his  heir,  passes 
such  estate  to  B  as  A  had,  whether  freehold, 
tail,  or  fee.    Hob.  75. 

9.  A  being  seised  in  fee,  makes  a  lease  for 
ninety.nine  years  to  B,  to  the  uses  of  his  will, 
and  devises  his  estate  ''  to  the  heirs  of  his  body 
of  his  wife  begotten,  and  for  want  of  such  is- 
sue, to  the  said  B  in  foe;**  a  posthumous  child 
of  the  testator's,  of  whom  his  wifo  was  encient 
at  the  time  of  his  death,  is  entitled  to  an  as- 
signment of  the  trust  term,  notwithstanding 
it  united  in  B,  with  the  remainder  in  fee. 
Nurae  v.  Yearwortk,2  Mod. 9. 

10.  Under  a  devise  to  trustees  to  their  use, 
to  the  use  of  the  first  and  eldest  son,  not  heir 
at  law  or  inheritor  of  the  real  estate  of  D  his 
fother,  and  to  the  third,  fourth,  fiflh,  and 
every  other  son  of  D ;  the  second  son  is  de- 
scribed with  sufficient  certainty,  and  may 
take  by  purchase:  but  quere,  whether  the 
limitation  be  not  void  for  the  uncertainty  who 
could  take  in  the  lifetime  of  D,  he  being  found 
to  be  living?  Afanioood  dem.  Fennel  and 
othera  v.  Darrel,  Ca.  T.  Hardw.  91. 

(h)  Houae, 
Devise  to  one  brother  on  condition,  but  on 
failure  to  remain  to  the  houae,  shall  be  con- 
strued to  the  moat  worthy  in  bkiod  of  the  devi- 
sor*s  family.  Chapman'a  case,  3  Dy.  333.  pU 
29.    Hob.  33.  S.  P. 

•(i)  Jaaue.  [  •630  ] 

1.  The  word  **  issue**  is,  in  wills, 
sometimes  a  word  of  limitation,  at  other  times 
a  word  of  purchase.  Glenorchy  v.  BoaviUe,  Ca. 
T.Talb.l7,ia    3  Ridgw.  365.  S.  P. 

2.  Remainder  limited  to  J  S  and  his  heirs 
male ;  and  if  he  die  without  issue,  &,C4  this 
issue  is  to  be  intended  iaaue  male.    1  And.  8. 

3.  A  devise  to  the  issue  of  J  S  who  has  se- 
veral children ;  they  all  take  jointly;  but  by  a 
devise  to  the  heirs  male  of  J  S,if  he  has  seve- 
ral sons,  but  one  takes.  Durdant  v.  Burehet^ 
Skin.  209.  (See  also  ante,  div.  (g)  Heir,  p. 
519.) 

(j)  Land, 

1.  The  word  ''land,**  in  a  will,  will  cany 
houses,  if  it  be  agreeable  to  the  intent  Ewer 
V.  Heydon,  Mo.  S9. 

2.  If  a  man  possessed  of  a  term  devise 
the  land,  it  will  be  for  all  the  term  abso- 
lutely, and  so  it  will  be  in  a  grant  of  land, 
or  of  a  rent  out  of  land.  10  £.  4. 18.,  27  H. 
8.,  21  Hen.  64  cited  Oige  v.  Haywood,  1  Ro. 
371. 

3.  A  seised  of  houses  and  lands  in  L,  and 
also  in  W,  in  another  county,  devises  all  his 
messuages  and  lands  in  L,  and  all  his  landa, 
meadows,  and  pastures  in  W;  adjudged  the 
houses  in  W  did  not  pass.  Ewer  v.  Hayden, 
Cro.  Eliz.  476.  658,  &c    2  And.  123,  124. 
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4.  DefiMofkiidBin  A,(tli0nnebeiiigiii 
A  and  B,)  to  his  yonneest  aoa  in  fee,  and  if 
he  die  withont  iuue,  his  wift  to  have  the 
lands ;  she  shall  have  onlj  the  lands  in  A ; 
but  if  to  the  eldest  son,  he  would  have  taken 
all,  part  by  devise,  and  part  by  desoent 
Wooddenv,  Otbaurm,  Cro.  Eliz.  674. 

5.  A  man  having  land  in  two  hamlets 
within  one  viil,  devises  all  his  lands  in  the 
vill,  and  in  one  of  the  hamlsts  by  name ;  no- 
thing in  the  other  shall  pass.  Anon.  3  Dy, 
S61.  ^.  97. 

6.  Lands  called  H,  in  two  villa,  A  and  B; 
devise  of  H  in  A  for  life,  remainder  of  H*b 
land  to  L:  no  land  passes  in  remainder  but 
lands  in  A.    Anon.  3  Leon.  77. 

7.  The  word  *  lands  is  sufficient  to  pass  a 
fee-ferm  rent,  especially  where  it  appears  to 
be  the  intention  of  the  testator  that  it  should 
pass.    Aiekerly  v.  Vernon^  10  Mod.  526. 

8.  Testator  seised  of  a  fee-ferm  rent  issninr 
out  of  the  manor  of  F,  and  of  no  other  lan{ 
devised  his  manor  of  F  to  J  S ;  held,  the  fee- 
Arm  rent  passed.  Ateheriy  ▼.  Vernon,  10 
Mod.  535. 

9.  Devise  in  a  codicil  of  all  the  lands  pur- 
chased  since  the  making*  of  the  will ;  decreed, 
that  all  the  lands  contracted  for,  as  well 
thoee  which  had  not  been  conveyed  as  those 
which  had,  did  pass  by  the  codicil  10  Mod. 
526. 

10.  If  a  person  article  to  buy  certain  lands, 
be  thereby  becomes  seised  thereof  in  equity, 
and  they  will  pass  by  a  subsequent  devise 
of  all  his  lands  of  inneritance.    9  Mod.  78. 


11.  Where  one  devised  all  his  lands  pur- 
chased of  J  D,  held,  that  hnd  for  which  he 
had  contracted  passed.  Tbmsen  v.  ThamtOHy 
1  And  188,  189. 

12.  Where  the  testator  devises  his  lands  to 
be  sold  for  the  payment  of  debts,  equity  will 
decree  a  sale  of  the  lands  purchasiBd  after- 
wards, though  there  were  no  articles  entered 
into  precedent  to  the  wilL    10  Mod  529. 

13.  A  devises  all  his  land,  d&c  when  he 
had  no  land,  but  only  had  obliged  himself  by 
marriaffe  articles  to  purchase  unds  to  the  va- 
lue of  1400^.;  decreed  by  Lord  Harconrt,  and 
affirmed,  upon  a  rehearing  by  Lord  Ghancel- 
Jor  Cowper,  that  the  14m  should  be  consi- 
dered  as  real  estate,  and  was  well  passed  by 
.thewilL    10  Mod  52a 

(k)  Lease. 
**  I  have  made  a  lease  for  twenty -two  years, 
yieldinr  but  202.  rent;**  this  is  a  good  lease  by 
devise  for  twenty-one  years  in  the  past  tense. 
Anon,  Mo.  31.  pL  101. 

(1)  Meatuage, 
1.  Devise  of  a  messuage  by  the  termer, 
without   declaring   any   estate,    puses  the 
whole  term.    Fentom  v.  fVisler,  3  Dy.  307.  pL 


man  have  two  estates,  called  The 

use  and  The  Lower  House  tone* 

devise  all  his  messuages,  Slc  etc. 


two  parts  of  te  Nedier  Hoosa  IwinmintetD 
his  Frandson  in  tail,  but  makes  no  lucntimsf 
the  Upper  House  tenements,  yet  it  wiH  pts 
by  the  particle  •*  all,"  and  the  "eis.** 
•shall  be  taken  lo  be  dhreotive,  and  [  *53l  ] 
not  restrictive.  B^gmdl  v.  AbmeU^ 
4  Mod  141. 

(m)  Moftguge. 

1.  Devise  of  all  goods  and  morCfngeo  tohii 
executors,  is  a  good  devise  of  the  land  mart, 
gaffed.    CrifB  y.  Oryailt  Cro.  Car.  37. 

2.  If  a  testator  be  seised  of  diven  lands  m 
three  diffierent  plaoes,  and  the  lands  in  sos  of 
the  places  are  lands  mortoiged  to  him  sad 
forfeited,  a  devise  of  **  all  his  goods,  chatlds, 
leases,  estates,  mortgagei^  debts,  dbc,"  will 
not  pass  a  fee  in  the  mortgaged  premiHi. 
IFittMson y.  MMonii, Cro.  EL  450;  ciled,2 
Show.  37.  n.    &/et^  9  Burr.  890. 

(n)  Oeet^patiantmd pr^fitg. 

A  devise  of  the  occupation  and  pro6ts  of 
hmd  is  a  devise  of  the  land  itsel£  WAdn 
y.  £ZlMg<on,  Pkiw.  524. 541, 543, 543. 

(o)  Or, 

The  word  **  or**  in  a  will  may  be  ouusiiued 
**  and**  to  effiBCtoate  the  intention  of  the  de- 
visor. Aie,d.  fW&amy.Wtctof,Wil]es,311. 
(p)  Power  to  9dL 

Devise  of  a  power  or  anthorily  to  sell  hnd 
is  within  the  equity  of  the  statute  of  wills,  and 
held  to  be  a|jfood  devise  of  the  land  itself  with- 
in the  letter  of  the  statute,  and  the  vendee  is 
in  by  the  devisor.  Orange  y.  T^eis^,  Qii 
Bridg.  110,  111. 

(q)  PrqfiU. 

A  devise  of  the  profits  of  land,  will,  even  it 
law,  pass  the  land  itsel£  Roper  w,  Ratclift, 
10  Mod  94.  287.  1  Ra  320.  Moore,  635. 
S.P. 

(r)  iteat. 

1.  A  bequest  of  the  renls  of  D  to  a  wife  fer 
life  passes  the  lands.  JCnry  y.  Derrick,  Cro. 
Jacl04. 

S.  A  devise  of  the  rents  and  profits  pasKt 
the  land    SautH  y,  AOen,  5  Mod,  IHQ. 

3.  A  demise  of  several  rents  expreestd  is 
several  writings  is  a  good  devise  of  the  reoti. 
JUoItnettx  V.  MoUoeux,  cited  4  Mod.  133. 

4.  Devise  of  the  rents  and  profits  of  landi 
to  A  to  be  paid  by  the  executors,  is  a  deviie 
of  the  lands  to  A.  SotUk  y.  AUeint,  fislk. 
83a 

5.  Devise  of  all  the  rent  will  not  pass  die 
land  by  intent  within  the  sUt  33  H.  &;  nor, 
as  it  seems,  where  one  has  a  reversion  ftr 
years,  with  rent  incident  to  it,  and  devises  the 
rent  for  life,  with  remainder  over,  this  wiU  wA 

See  the  Isnd  when  the  years  are  expired. 
O.640. 

(a)  Rett  and  rteidne^^ 
1.  The  words  *'rest  and  residue  of  hk 
estate**  are  sufficient  to  give  the  devises  net 
only  the  lands  not  befine  disposed  o^  but  ako 
the  estate  not  disposed  of  in  land  devised  to 
another.  Hopewelly,  AdUsnd,  Con.  169. 
3.  And  the  words  **  whatsoever  he  hss  eke 
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in  the  wwld**  are  tanCammmt    Hopewell  ▼. 
Addand^  Com.  ie9. 

3.  A  devise  of  all  the  rest  of  my  goods, 
chattels,  leases,  mortg^es,  debts^  ready  mo- 
ney, kc  will  pass  a  term  of  year  a,  but  not  an 
estate  in  fee.    1  Mod.  101. 

4.  Bf  the  words  *■  all  other  my  lands,  mea- 
dow*, uid  pastares  in  D,  &c.,'*  his  houses, 
there  shall  nol  pesSi  Ewer  v.  Hoyden,  Cro. 
£Iiz.  476. 

(t)  Stock,  Sfc 
Derise  to  a  stock,  family,  or  honse,  is  nn- 
derstood  of  the  heir  as  principal  of  iht  hoose. 
Cwnden  t.  CUrke,  Hob.  33. 
XXV.  RnjiTiTX  TO  Tdz  oraiATioN  of  ▲  Dcviax 

UPON     nOFERTT    SUBSBdUKNTLT     AC- 

amasD. 

1.  A  devise  of  all  the  personal  estate,  will 
pus  whatever  personal  estate  the  testator  dies 
poraesKd  o£  AieherUy  v.  Vernon,  10  Mod. 
&22.   Salk.237,23a 

3.  fiot  by  a  devise  of  all  the  real  estate,  no 
pore  will  pass  than  what  the  testator  had  an 
interest  in  at  the  makin^r  of  his  wilL  10 
Mod.  522.  SahhatUm  v.  SabbarUm,  Ou  T. 
Talb.  50. 

3.  Though  the  devise  be  of  **  all  lands,  tene- 
ments, and  estate  whatsoever,  which  I  shall 

be  possessed  of,  or  invested  with,  at 
[*522]  the  time  of  my  decease,***  it  will  not 

pass  an  estate  purchased  after  the 
n&kinff  of  the  will.  ^lOrer  v.  Coke,  1 1  Mod. 
106.131.  Salk.  237.  S.  C.  Arthur  n.  Boken- 
Aom,  11  Mod.  148.  Moore,  404  Lawrence  v. 
IMmXL,  Lutw.  [287.]  736.  S.  P. 

4.  Tboagh  he  had  not  any  lands  at  the  time 
of  making  the  will  Bronker  v.  Coke,  Holt, 
236.248.253. 

&•  Where  a  testator  implies  in  his  will  an 
intention  to  buy  lands,  and  the  general  words 
of  the  devise  comprise  them,  those  lands  shall 
pen,  although  bought  after  makin?  the  will. 
Meredith  v.  Webber,  semb.  Orl.  Bridg.  560. 

6.  The  annexing  a  codicil  (after  a  purchase) 
^  other  legacies,  or  saying  to  another  that 
^  intent  was  that  the  new  purchased  land 
Bhonld  go  with  the  other,  was  (before  the  sta- 
tete  of  frauds)  a  new  publication  sufficient  to 
m  it  Beekford  v.  Pameot,  Mo.  404. 
^VI.  Whin  thk  fessonal  estate  is  to  bs 

APTUtO  IN  EXONERATION  OF  THE  REAL. 

1*  If  lands  be  devised  for  payment  of  debts 
and  legacies,  the  personal  estate  shall,  not- 
withstanding, as  far  as  it  will  go,  be  applied 
^  the  payment  of  debts,  &C.,  and  the  land 
nwAe  np  only  the  residue.     Anon,  2  Vent 

2.  Where  a  real  estate  is  devised  to  a  wife 
*^  We,  with  power  by  sale  or  mortgage  to 
IJUae  a  sufficient  sum  to  pay  his  debts,  and  al! 
«« peraontl  eaUte  is  also  devised  to  her,  it 
•hall  not  be  applied  in  exoneration  of  the  real. 
^Pieton  V.  CdtfUl,  Ca.  T.  Talb.  202  to  21 1. 

«.  A  devises  to  B  6000/.  South  Sea  annui- 
«»,tohelaid  out  in  lands,  and  settled;  and 
«>y  codicil,  taking  notice  of  it,  devises  1200/, 
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to  the  same  uses,  and  dies  possessed  of  a  great 

Sersonal  estate,  but  had  only  5300/.  in  South 
ea  annuities ;  this  is  a  specific  legacy,  and 
shall  not  be  made  good  out  of  the  rest  of  the 
personal  estate.  Vhapnum  v.  Bliuett,  C^.  T. 
Talb.  152, 153. 

4.  A  devises  as  td  all  his  worldly  estate,  Slc 
that  his  debts  be  paid  within  one  year  after 
his  decease,  and  then  devises  his  real  estate  to 
trustees  for  a  term,  in  trust  for  his  wife  for 
life,  remainder  to  hb  sons  successively  in  tail 
male,  and  gives  several  legacies;  the  real 
estate  is  chargeable  towards  the  debts  if  the 
personal  »  insufficient  Hatton  v.  Nickel,  Ca. 
T.  Talb.  110,  111. 

5.  If  a  portion  be  men  out  of  personal 
estate  to  be  paid  at  such  a  time,  and  tne  party 
die  before,  the  portion  shall  be  raised  for  the 
benefit  of  his  representatives ;  otherwise,  if  it 
be  to  be  raised  out  of  the  real  estate,  then  it 
shall  sink  into  the  inheritance  for  the  benefit 
of  the  heir.    Herveyv.  Aeton,  Willes,  90,  91. 

6.  A  man  devises  hb  real  estate  to  be  sold 
to  pay  his  debts  and  legacies,  and,  subject  to 
his  debts  and  legacies,  devises  his  personal 
estate  to  his  sister ;  the  defoct  of  a  surrender 
of  a  oop]frhold  to  the  use  of  his  will  shall  not 
be  supplied,  if  the  other  estates  suffice  to  pay 
the  debt    MaUabat  v.  MaUabar,  Ca.  T.  T^b. 

7a 

XXVII.  RssncrriNo  powers  given  by  willb# 

1.  Devise  to  raise  portions  out  of  the  profits 
of  the  estate  is  a  power  to  seU.  iinon.  3  Salk. 
127. 

2.  Devise,  that  his  executors  shall  have  the 
oversight  and  dealing  with  the^  land  tzD  his 
children  come  of  age,  is  an  authority,  not  an 
interest    Carpenter  v.  CoUine,  Mo.  774. 

3.  Devise  by  A  to  his  widow  "*  to  dispose  at 
her  pleasure,  and  to  give  it  to  one  of  her  sons» 
which  she  pleases;**  if  this  be  a  power,  the 
subsequent  coverture  of  the  widow  does  not 
disable  it ;  and  if  a  condition,  it  is  a  condition 
depending  on  the  power  to  ajien ;  and  in  nei- 
ther case  is  the  coverture  by  law  an  impedi- 
ment   Orange  v.  TUving*,  Qrl.  Bridg.  110. 

4.  Devise  of  land  in  possession  and  in  re- 
version upon  a  life^  to  three  executors,  to  sell 
to  pay  debts ;  one  executor  dies,  tenant  for  Ufo 
dies;  sole  by  the  survivors  orf  all  is  good. 
Ihwneend  v.  Wale,  Cro.  Eliz.  525. 

5.  Of  lands  to  two  executors  to  sell,  and  one 
refuses  to  administer,  the  other  executor  can- 
not sell  to  him  the  land.    Anon.  1  And.  27. 

6.  Surviving  executor  cannot  sell  land  de- 
vised Co  be  sold  by  two  executors;  otherwise 
if  there  are  three  executors.  Lack  v.  Luggin^ 
1  And.  145, 146.    Ma  341. 

*7«  A  devise  authorises  the  sons.  [  *533  ] 
in-law  to  sell  land ;  the  survivors  can 
if  they  are  two  in  number.      Vincent  r.  Lee, 
Moore,  147.  217.  493. 

8l  a  devise  that  land  sbaH  be  sold  by  the 
executors,  or  by  the  executors  of  the  execu- 
tors ;  one  died  intestate,  the  other  made  exe- 
cutors and  died;  a  sale  l^  executors  of  the  one 
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only  wu  held  not  good.    Amu,  Mooro,  61. 
pL  172. 

9.  A  trustee,  whether  hj  will  or  deed,  ought 
not  to  do  an/  act  to  defeat  the  intention  of  his 
constituent  Lord  Glenorchy  v.  BotviUe^  Ca. 
T.  Talb.  17.  252. 

10.  The  power  of  making  a  greater  war- 
rants  a  less  estate.  DigkUm  y.  TVmitiiMn, 
Com.  196. 

11.  Where  a  person  has  a  power  to  appoint 
a  sum  for  the  advancement  of  his  chUdren, 
and  has  several  children,  he  cannot  devise  f  he 
whole  sum  to  one  of  them.  Mengeyy,  Walktr^ 
Ca.  T.  Talh.  73—78. 

12.  If  a  devise  be  that  the  overseer  of  his 
will  shall  receive,  set,  and  let  for  his  Mn,  he 
cannot  by  these  words  make  a  lease  for  years. 
South  V.  AlUn,  5  Mod.  102. 

XXVIII.  Pleaduig  and  kvidencs. 

1.  One  who  pleads  a  devise  most  show 
what  estate  the  devisor  had.  WiUu  v.  FUtch- 
er,  Cra  Eliz.  530. 

2.  If  a  devise  be  made  to  A,  and  the  testa- 
tor's name  is  omitted  in  the  will,  yet  it  is  good 
by  averring  his  name,  and  proving  his  inten- 
tion  to  devise  it.    Anon.  3  Mod.  217. 

3.  Devise  to  my  son  John,  having  two  of 
the  name,  averment  shall  make  it  certain. 
Counden  v.  Gierke,  Hob.  32. 

DIEM  CLAUSIT  EXTREMUM. 

1.  Where  a  person  is  indebted  by  simple 
contract  to  the  king  at  his  death,  and  that  debt 
is  found  upon  a  commission,  a  diem  clausit 
eztremom  may  issue  against  his  estate,  though 
he  was  not  debtor  to  the  kincr  by  record  at  ms 
death.    Rex  v.  Curtis,  Park.  95. 

2.  No  diem  clausit  eztremum  can  issue  regu- 
larly against  the  estate  of  a  person  who  was 
not  debtor  to  the  king,  or  found  in  his  lifetime 
to  be  debtor  to  the  king's  debtor.  Rex  v. 
Bane,  Park.  16. 

3.  A  writ  of  diem  clausit  extremum,  though 
it  boar  date  before  a  man's  death,  may  be  well 
executed  afterwards,  according  to  the  com- 
mon course  of  such  writs,  which  never  bear 
teste  in  vacation-time,  but  from  term  to  term. 
Attorney^General  v.  Hagi^,  Hard.  126. 

4.  A  writ  of  diem  clausit  extremum  finding 
that  J  B  was  seised  of  a  messuage  or  tene- 
ment and  of  the  fourth  part  of  an  acre  of  land, 
is  uncertain  and  void  for  the  whole,  and  no 
melius  inquirendum  shall  issue  Bailie's  case, 
13  Co.  4a 

5.  In  a  writ  of  diem  clausit  eztremom,  the 
jury  found  a  tenure  of  the  then  Prince  of 
Wales  as  of  his  castle  of  T,  parcel  of  his 
duchy  of  Cornwall,  by  knight^service,  as  it 
appears  by  a  certain  exemplification  of  T  made 
19  R  3.,  for  the  same  prince ;  held,  the  office 
eonoerning  the  tenure  is  insufficient  and  void, 
for  the  verdict  of  a  jury  ought  to  be  full  and 
direct,  and  not  with  uprout  patet,  and  a  melius 
inquirendum  shall  issue.  WestcoVs  case,  15 
Cow  72. 

6.  Ailer  an  inqoisition  by  a  writ  of  diem 


dansit  eztremmn,  the  jarora  upon  a  writ  of 
devenerunt  are  at  large  to  find  the  truth  of  the 
tenure,  notwithstanding' the  first  office.  Btfe's 
case,  12  Co.  102. 

DIGNITY. 

1.  The  deliTery  of  the  writ  does  not  nuke 
a  man  a  baron  or  noble  until  he  oooics  to  pv- 
liament,  and  there  sits  according  to  the  ooD' 
mand  of  the  writ  Lord  Abergacemnj^s  esse, 
12  Ca  70. 

2.  But  if  the  king  creates  any  baron  bj  let- 
ters patent  under  the  great  seal  to  him  snd 
his  heirs,  or  to  him  and  to  his  heirs  of  bis 
body,  or  for  life,  &,c^  he  b  a  nobleman  pres- 
ently.   Lord  Abergavenny's  case,  12  Co.  70. 

3.  Ahhough  a  duke  has  not  any  posscssioB 
to  support  his  dignity,  yet  it  cannot  be  takes 
from  him  without  an  act  of  parliament  Eni 
of  Shrewsbury's  case,  12  Ca  106.  Hoireirs 
State  Trials,  742.  S.  C. 

4.  The  kingly  dignity  is  an  incident  in- 
separable from  the  royal  blood  of  the 
*king,  and  cannot  be  transferred  to  [  *334  ] 
another,  any  more  than  a  doke  or 

earl  or  baron  may  transfer  over  their  digni- 
ties, for  these  are  incidents  insepaxaUe.  &bc 
of  Ex  Officio,  12  Co.  23. 

5.  After  the  death  of  Ralph,  Charles  Nevil 
Earl  of  Westmoreland  (lineal  heir  mak  of  the 
body  of  the  said  Ralph)  was  attainted  of  high 
treason  by  outlawry  and  by  act  of  parliament ; 
held,  that  the  dignity  was  forfeited  by  force  of 
a  condition  in  law  tacitly  annexed  to  the  es- 
tate of  the  dignity ;  it  was  further  resolved, 
that  if  it  had  not  been  forfeited  by  the  ooat- 
mon  law,  that  by  statute  26  Hen.  o.  c.  13.  the 
said  Charles  had  forfeited  the  dignitv.  NeviVs 
case,  7  Co.  33  a.  {See  also  ante,  Ut  Asatx- 
MXNT,  p.  5.) 

DILAPIDATIONS. 

1.  An  action  on  the  case  lies  at  cooiidcib 
law  for  dilapidations.  Jones  v.  HiUy  3  Lev. 
268. 

2.  This  action  lies  for  a  succeeding  redor 
or  vicar  against  his  predecessor.  Jone»  t. 
mi,  Carth.  224  1  Saund.  Repw  216^ 
n.  [a]. 

3.  If  a  parsonage  or  vicarage  house  be  de- 
stroyed by  the  detault  of  the  incumbent,  be  is 
bound  to  rebuild  it  SoUers  v.  Lawrence, 
WiUes,  420. 

4.  But  if  it  be  burned  down,  and  the  in- 
cumbent is  not  in  fiiult,  the  ecclesiastical  coort 
will  order  a  fiflh  part  of  the  profits  of  the  liv- 
ing to  be  set  apart  in  order  to  rebnikl  it 
WiUes,  420. 

5.  An  action  ma^  be  brought  against  Um 
executors  or  administrators  of  the  incumbent, 
rector,  or  vicar.  Willes,  421.  1  Saund.  Bep* 
216  a.  n.  [a]. 

6.  Though  by  custom  of  a  particolar 
church,  no  one  house  is  ascertained  to  an/ 
particular  prebend,  or  be  parcel  of  the  prebend, 
yet  when  the  bishop  does  assign  it,  than  it  i> 
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part  of  the  prebend,  ud  shall  be  liable  to  a 
suit  for  dilapidations.    Dr,  Saiufg  cata  Siun. 

lai. 

7.  An  action  for  dilapidations  may  be  main- 
tained in  the  courts  of  common  law.  Willes, 
421. 

8.  A  suit  lies  in  the  spiritual  court  for  dilap- 
iciaticNis  suffered  before  a  general  pardon,  for 
the  pardon  does  not  discharge  the  suit  for  the 
ciFil  injury.  PowU  ▼.  3Vufit6ai/,  2  Show. 
421. 

9.  Action  on  the  case  for  dilapidation ;  on 
demurrer  to  the  count,  the  opinion  of  the  court 
was,  that  it  was  ill,  because  the  resignation  of 
the  prior  incumbent  which  was  alleged  in  the 
count,  was  not  alleged  to  be  to  the  ordinary. 
RtynoUCa  ▼.  Hewet^  Lutw.  [45}. 

10.  A  suit  for  them  in  the  spiritual  court  is 
barred  by  an  action  at  common  lawi  and  a 
prohibition  will  be  granted.  Odkf  y.  Angt. 
3  Ley.  413. 


DIMINUTION. 
See  tit  EaRoa. 


DISABILITY. 

1.  Disabilities  by  common  law  are  of  three 
sorts;  disability  propter  delieium^  disability 
propter  defectum  euijeeiioniSf  and  disability 
cattta  prqfeseionie,  Jlwrnlev  v.  Fieetwood, 
10  Mod.  359.  360. 

2.  One  single  act  of  disability  is  not  suffi- 
cient to  induce  a  general  inability,  so  as  to 
make  a  person  not  qualified  for  a  benefice. 
HeU  T.  Exeter,  4  Mod.  138. 

3.  Thomas  De  Le  Warre  petitioned  the 
queen  for  his  place  in  the  house  of  lords 
whic^  his  great  grandfather  had ;  it  appeared 
that  William,  his  father,  had  been  disabled  by 
act  of  parliament,  3  £dw.  6.,  daring  his  life  to 
claim  or  enjoy  any  dignity,  &c.  by  descent, 
Slc  ;  aflerwarda,  William  was  called  by  Queen 
Elisabeth  to  parliament  by  writ  of  summons, 
and  sat  as  puisne  lord  of  parliament,  and  af. 
terwuds  died :  the  judges  and  house  of  lords 
resolved,  that  this  was  only  a  personal  tempo- 
rary disability  in  William,  and  that  Thomas 
was  entitled,  to  the  place  of  his  great  grand- 
father.    De  Le  Warrens  case,  9  Go.  1  a. 

4.  A  person  disabled  by  the  statute  cannot 
be  enabled  by  the  king.  CtMiford  y.  Cardo^ 
nelA  Com.  24 

5.  A  disability  occasioned  by  the  neglect  of 
the  party*  as  not  receiving  the  sacrament,  to 
make  him  capable  of  an  omce,  is  no  excuse  to 

him.    Rex  v.  Larvoood,  4  Mod.  272. 
[  *525  ]      *6.  At  common  law,  no  persons 

are  allowed  to  avoid  actions  by  plead- 
ing  disabiliW  in  themselves.    MUe$  v.  WxU 
liame,  10  Mod.  161.    ^See  ante,  tit  Abate- 
Miirr]. 
[&c  aim  tit  Chuacb,  div.  (f)  p.  288.]. 


DISCONTINUANCE. 

L  DiSOONTINUANCK  OF  PROOISS. 

(a)  WAaf  tsso,  p.525. 

(b)  What  is  not,  p.  Si5. 
{c)  How  cured,  p.  525. 

IL  Discontinuance  of  action. 

(a)  What  ie  a  discontinuance,  p.  525. 

(b)  What  is  not  so,  p.  527. 
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I.  DiaOONTINUANOE  OF  PROGESa 

(a)  What  is  so. 

1.  In  an  information  filed  ex  officio,  if  the 
venire  facias  be  returnable  on  Monday  afler 
three  weeks  of  St  Michael,  and  the  distringas 
awarded  on  the  roll  with  a  nisi  prius  on  Sa- 
turday afler  the  morrow  of  All  Soul?,  and  the 
distringas  be  tested  the  day  afler  the  return 
of  the  venire  facias,  it  is  a  discontinuance  of 
process.  Rex  v.  TuUhin,  6  Mod.  269.  1  Salk. 
51,  2  Ld.  Raym.  1001.  S.  C. 

2.  The  award  upon  the  roll  of  a  venire  facias 
was  returnable  at  a  day  out  of  term,  but  the 
venire  varied  from  the  roll,  and  was  returnable 
in  the  term,  and  upon  this  a  trial  was  had;, 
this  is  a  discontinuance  not  aided  by  the  statute 
of28Eliz.    Mo.  402. 

3.  If  an  alias  scire  facias  issue  before  the 
first  scire  facias  is  returned,  it  is  a  disconti- 
nuance.   Atwood  V.  Burr,  7  Mod.  5. 

(b)  What  is  not, 

A  venire  facias  cum  proviso  was  returned 
and  filed,  two  hours  afler  a  venire  facias  by 
the  plaintiff  was  also  returned  and  filed ;  each 
party  then  sued  out  a  habeas  corpus  juratorum, 
which  being  returned,  the  plaintiff  failed  to 
continue  the  jurata  ;  yet  this  is  no  discontinu- 
ance, &r  the  continuance  entered  by  the  de- 
fendant shall  sujffic  e.  Anon,  2  Dy.  217.  pL  61. 
(c)  How  cured. 

1.  Discontinuance  of  process  is  aided  by  ap- 
pearance. 1  Sid.  173.  Jenk.  Cent  57.  59. 
S.P. 

2.  Discontinuance  of  process  is  helped  at 
common  law  by  appearance,  and  a  disconti- 
nuance of  court  is  helped  afler  verdict,  by  the 
statute  of  jeofails.  Plynter  v.  Boson,  1  Show. 
320. 

3.  Appearance  helps  a  miscontinuance,  but 
not  a  discontinuance,  and  it  is  doubtful  whe- 
ther discontinuance  in  process  be  helped  by  the 
statute  of  jeofails,  though  discontinuance  in 
pleading  may.    Anon.  12  Mod.  8. 

4  The  statute  32  H.  8.  c.  30.  extends  to  all 
discontinuances,  as  well  of  court  as  of  process, 
both  in  inferior  and  superior  courts.  Waiwun 
v.  SnvUh,  1  Salk.  177. 
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5.  IMaooQtinoAiioe  of  prooett  Is  eund  hj 
ferdlct     Walwyn  v.  Smith,  Garth.  206. 

II.  DiSOONTimJANCE  OF  ACTION. 

(a)  What  ia  a  ditcontinuance. 

1.  If  a  plea  to  the  whole  answers  but  to 
part,  the  whole  plea  is  naught,  and  the  plain- 
tiff may  demur ;  bat  if  a  plea  to  part  answers 
only  to  part,  it  is  a  discontioQance,  and  the 
plaintiff  most  take  judjBrment  lor  tlie  rest 
Weeks  r.  Peach,  1 8alk.  177. 94.  1  Ld.  Raym. 
679.  S.  C. 

2.  If  a  pica  beg^ins  onlv  as  to  part,  it  is  a  dis- 
oontinnance,  but  not  i^  it  benna  as  to  the 
whole,  and  is  an  answer  only  as  to  part 
Woodward  ▼.  Robinson,  1  Stra.  302. 

3.  Where  the  plea  is  an  answer 
[  *520  ]  only  *to  part,  and  nothing  said  as 
to  the  rest,  if  the  plaintiff  do  not 
take  judgment  for  the  rest  by  ntAtZ  didt,  but 
demur  to  the  plea  to  part,  it  makes  a  discon. 
tinuance.  Market  y.  Johnson,  1  Salk.  180. 
S  Ld.  Raym.  1131.  &  C.  Mally's  case,  12 
Mod.  421.  WUmm  y.  Dod,  1  Ro.  135.  See 
ako,  1  Saund.  28.  n.  (3).  n.  [el. 

4  To  an  action  of  trespass  for  breaking  and 
entering  the  plaintiff's  dose,  and  cutting  down 
fais  trees,  Slc  the  defendant  pleaded  not  guilty 
to  the  whole  trespass,  except  the  breaking  the 
close  and  cutting  the  trees,  and  as  to  that  a 
justification ;  but  in  the  quoad  part,  the  tres. 
pass  as  to  the  trees  was  entirely  omitted ;  the 
plaintiff  demurred,  and  it  was  held  to  be  a  dia. 
oontinuance.    Herlakenden*o  case,  4  Co.  G2  a. 

5.  So,  where  to  an  action  for  an  assault,  bat- 
tery, wonndinff',  and  imprisonment,  dtc.  the 
defendant  to  the  wounding  pleads  non  culp^ 
and  to  the  residue  of  tho  trespass— the  assault 
imprisomnent  and  detention  (omitting  the  bat- 
tery),  he  Justifies,  it  is  a  discontinuance.  Pat- 
rick y.  Johnton,  Lutw.  [384.]  925.  lb.  [57a 
586]. 

6.  So,  if  the  plaintiff  declare  for  the  taking 
of  seyeral  sorts  of  grain,  and  the  defondant 
justify  the  taking  of  one  sort,  but  say  nothing 
as  to  the  others,  it  is  a  discontinuance.  WaL 
teyn  y.  Auhurif,  2  Mod.  259. 

7.  If  a  defendant  plead  a  plea  in  abatement, 
and  the  plaintiff  reply  as  to  a  plea  in  bar,  it  is 
a  discontinuance.  Aiieey,  Gale,  10  Mod.  112. 
Bodwyn  r.  Child,  Com.  189. 

8.  A  demurrer  in  bar  to  a  plea  ia  abate, 
ment  makes  a  discontinuance.  Carter  y.  Da* 
WM,  1  Salk.  218.    Carth.  187.  a  C. 

9.  So  does  a  demurrer  to  a  demurrer.  Camp- 
beU  y.  St.  John,  1  Salk.  219.  1  Ld.  Raym.  20. 
&C. 

10.  A  wrong  conclusion  of  prayer  of  judg. 
ment  in  a  replication,  makes  a  disoontinuance. 
Bisoe  y  Harcourt,  1  Salk.  177. 

11.  Where  the  defondant  concludes  his  plea 
in  disabUitjr,  and  tho  plaintiff  his  replication 
Sn  bar,  all  is  discontinued.  Cro/t  y.  Harris, 
Carth.  188. 

12.  If  there  are  three  replications,  and  the 
4]efondant  demurs  to  one  of  them,  and  gives 
no  answer  to  the  other  two.  and  the  plaintiff 


joins  in  demurrer,  it  ia  a  diieonttooanoe.  As. 
eocke  y  Proud,  1  Sannd.  338, 339. 

13.  A  declaration  was  of  Michaelmas  ton; 
in  Hilary  term,  defondant  pleads  psTiDentof 
part  since  the  last  oontinuance,  to  which  vu 
a  demurrer ,  it  is  a  discontinuance.  Crm  v. 
Mason,  12  Mod.  626. 

14.  Debt  for  a  penalty  and  assm^  were 
joined  in  the  same  action ;  and  mm  attsmftit 
being  pleaded  alone,  it  was  held,  after  verdict, 
that  the  action  was  discontinued  as  to  the 
debt,  but  otherwise,  if  not  guilty  had  been 
pleaded  to  the  whole.  Wright  v.  Berk,  1  Sid 
22. 

15.  If  a  writ  of  error  be  broogfat  upon  a 
judgment  in  debt  by  mi  dicit  in  an  inienor 
court,  and  error  be  assigned,  that  after  impar- 
lanoe  a  day  was  given  to  the  parties  till  the 
next  court,  this  is  a  discontinuance,  not  beiof 
to  a  day  certain.     Crowder  y.  Osoditin,  2  JUod. 

59. 

16.  Continuance  to  a  general  return,  instead 

of  a  day  certain,  is  a  miscontinaasee,  bat  aid. 
able.    Launder  y.  Cripps,  Stra.  947. 

17.  Case  in  city  courte  must  be  ccDliooed, 
else  it  will  be  a  discontinuance,  uid  not  unoid. 
able.    City  of  London  vWood,]»Ma^^ 

la  Discontinuance  by  want  of  imparlMCs 
from  bill  to  plea.    2  Saund.  Refk  U  o.  (2). 

19.  If  oontinuance  be  not  alkg«i,  U  AiU 
be  intended  a  disoontinuance.  BsfBeri^' 
Kinsey,  12  Mod.  57a 

20.  Of  three  plaintifl5^  two  only  appear  at 
the  day  given,  and  a  day  is  given  over  toaU ; 
it  is  a  discontinuance  not  amendalde.  Sea^ 

21.  A  discontinuance  as  to  one  dcftndaffl 
in  trespass,  is  a  discontinuance  as  to  uL 

Coux  y  Lowther,  1  Ld.  Raym.  599.  . 

22.  InformaUon  is  discontinued  by  the  deiih 

of  the  defondant  before  the  day  in  bank  ^ 
verdict  TTIs  Attonuy^General  v.  Bsc^^ 
12  Mod.  228.  ^  . . 

23.  An  appeal  commenced  at  (be  pd^ 
very,  is  discontinued  by  removal  into  U.  ■• 
LisU's  case,  J.  Kely.  90. 91.  , ., 

24.  A  plea  is  discontinued  on  rerooral  Pf 

eeriiorarL    S.  C.  J.  Kdy.  93.  ^  , 

(b)  Whatisnatso.     I  ^^ 

1.  Upon  a  scire  facias,  if  defend- 
ast  demurs,  alleging  the  declaratioj  t»  wi» 
sufficient,  a  joinder  in  demurrer.  aUcpnT" 
writ  to  be  sufilcient,  is  no  disoontmuaiK* 
Blake y. Dodetnead, 2 Stra. 775.      .  ^^^^ 

9.  In  a  replication  to  a  plot »« J***^ 
which  tenders  an  issue,  the  plaintiff  .i»/r^ 
his  debt  and  damages,  and  it  is  oo<>^^ 
anoe.    Iftmiier  v.  &«,  1  Ld.  Layrn^^^ 

3.  Giving  a  day  more  than  »  "^*'?\|i,t. 
no  diseontinuanoei  but  where  a  day  u    _^ 
ing,  it  is  otherwise.    Buck  r,  UH*^** '^ 
316.  ^fM 

4.  There  can  be  no  discontinoinoc  « J^ 

judgment  where  the  king  ii  V^* 

504.  ,.--0 

5.  There  can  be  BodiscgotinMn*'*''^ 
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od  prmjer  and  the  pneedendo,  for  the  parties 
are  witboat  day.    3  Dy.  256.  pi  a 

€b  In  prohibitum,  the  oontempt  is  bat  form, 
and  the  jury  need  not  give  any  verdict  about 
It.    Safari  ▼.  NeaU,  Stra.  462. 

7.  Where  as  to  part  a  plea  is  pleaded  which 

is  triable  by  certificate,  or  otherwise  than  bj 

jury,  if  the  other  which  is  triable  by  jury  be 

not  oontinned,  the  whole  is  not  discontinued. 

WitkringtBU  v.  JMa&eifT,  3  Leon.  268. 

8.  If  «  writ  of  error  is  returned,  it  is  not  dis- 
CQDtinned  by  the  king's  demise.    Lat  110. 

(c)  Cotuequenea  tf  iL 

1.  If  a  defendant  makes  a  discontinoanoe 
by  his  demurrer,  the  plaintiff  may  either  take 
jodgment  or  join  in  demurrer.  Cross  y.  3U- 
ssa,  1  Salk.  4. 

iL  Where  a  plea  dees  not  go  to  the  whole, 
judgment  may  be  signed  at  any  time  during 
the  term  of  the  plaeiUL  Wotdward  ¥.  Robiti. 
ssR,  1  Stra.  903. 

3.  If  there  be  a  discontinuance,  judgment 
will  be  reversed.  Adanu  v.  FlytJk,  Cro.  Jac 
571. 

td)  Bow  aided, 

1.  Discontinuance  was  formerly  synony* 
moos  with  nonsuit.    1  Saund.  Rep.  195  d. 

2:  A  plea  introduced  as  to  part,  is  net  made 
good  to  save  'a  discontinuance  by  matter  fol- 
lowingthat  goes  to  the  whole.  &rec  v. iZoUe, 
i  IxL  Raym.  716. 

3.  DtsGontinnanoe  in  the  record  of  a  plea  is 
not  helped  by  the  stat  18  Eliz.  BSdineux  v. 
Mi&iettx,  Cra.  Jac.  236. 303. 353. 

4.  Discontinuance  is  not  aided  by  statute  of 
jeo&ils^  where  the  judgment  is  on  confession. 
Jenk.  Cent  102. 

5.  If  the  defendant's  plea  omits  to  answer 
the  whole  declaration,  the  discontinuance  b 
aided  by  verdict    HeydorCg  case,  11  Co.  5  a. 

6.  A  discontinuance  is  cured  after  verdict 
or  judgment  by  defimlt  1  Saund.  Rep.  288 
k   2  lb.  1 «.  n.  (2). 

7.  Disoontinuances  in  inferior  courts,  as 
wdl  as  superior,  are  aided  by  statute  32  H.  8. 
c  30.     Walwyn  v.  Smithy  BUt,  156. 

8.  Judgment  was  allowed  to  be  entered  in 
another  term  after  argument,  to  save  a  discon- 
tiouanoe.  Vincent  v.  JBetUm^  1  Ld.  Raym. 
716. 

<e)  When  and  how  pUtini\f  may  dieeontinue 

hie  action, 

1.  The  court  can  give  leave  to  discontinue 
after  demurrer.  Lord  Howard'e  ease,  1  Sid. 
84.306. 

2.  Discontinuance  was  allowed  after  de- 
murrer  argued.  Jhyman  v.  Oerard^  1  Lev. 
227. 298.  Jonee  v.  Fope^  1  Lev.  19 1.  Contra, 
KtaU  V.  Parker,  5  Mod.  SOa    1  Sid.  84. 

3.  The  court  will,  under  particular  circum- 
stances, give  a  plaintiff  leave  to  discontinue, 
although  judgment  is  against  him  en  demur. 
rer.    &6erts  v.  JKarriott,  1  Mod.  42. 

4.  Where  In  debt  on  bond  fw  performance 
•fan  award,  the  plaintiff  had  Jbistaken  the  day 


of  the  iBOder  of  the  award,  the  court,  afler  de- 
murrer  joined,  gave  him  leave  to  discontinue 
his  action  on  payment  of  costs.  RoherU  v. 
Jfarriott,  2  Saund.  73,  74. 

^  5.  The  plaintiff  afier  a  demurrer  cannot 
discontinue  his  suit  without  the  court's  leave. 
Fox  V.  /ato,  Cra  Jac.  316. 

6.  The  plaintiff  can  diaccmtinue  only  by 
consent,  after  judgment  upon  a  demurrer.  Ste* 
pheneon  v.  Etteriek^  HoH,  155. 

7*  And  upon  payment  c^  costs.  2  Saund. 
Rep.  73. 

8.  A  discontinuance  may  be  by[  *528  ] 
leave  of  the  court  after  a  special  ver. 

diet,  not  after  a  general  one.  Price  v.  Parker, 
1  Salk.  17a  1  Lev.  48.  1  Sid.  59.  2  Saund. 
73.  Comb.  170.  1  Mod.  13.  Eatonv.Bar^ 
ker.  Comb.  363.  5  Mod.  20a  Ca.  T.  Hardw. 
200. 

9.  The  plaintiff  in  a  hard  action  win  not 
after  verdict  be  permitted  to  discontinue* 
Boucher  v.  Latoson,  Ck.  T.  Hardw.  85. 

10.  The  plaintiff  cannot  discontinue  after  a 
rule  for  judgment  for  the  defendant  T\imer 
V.  Turner,  1  Salk.  179.  Holt,  15&  2  Ld. 
Ravm.  85a  a  C. 

IL  Or  motion  for  judgment  as  in  case  of  a 
non.suit    1  Salk.  179.  n.  (6).    Barnes,  316. 

12.  The  i^ainttff  after  a  writ  of  inquiry  ex- 
ecuted and  returned,  though  not  filed,  cannot 
disconttnue  his  suit  without  the  defendant's 
leave.  Stephens  v.  Etterick,  1  Show.  63. 
Carth.  87.  S.  C.    Comb.  170.  Sw  C. 

13.  An  avowant  cannot  have  a  rule  to  dis- 
continue.   Long  V.  Buckeridge,  1  Stra.  112. 

14  The  court  would  not  permit  a  man  to 
discontinue  in  debt  on  a  bond  to  perfbrm  co- 
venants, because  he  may  have  covenant  Rex 
V.  Bamee,  2  Lev.  118. 

15.  But  the  contrary  has  been  since  done. 
Rex  V.  Bamee,  2  Lev.  124. 

16.  A  former  action  wad  pleaded  in  abate- 
ment;  motion  was  made  to  discontinue  the 
former  action,  on  suggestion  that  the  attorney 
was  not  to  be  found,  but  not  allowed.  Anon. 
12  Mod.  230. 

17.  Discontinuance  is  not  allowed  in  a  writ 
of  right    2  Saund.  Rep.  45/. 

18.  Costs  are  paid  upon  leave  to  discon- 
tinue. African  Company  v.  Maaon,  10  Mod. 
228.    Jium.  11  Mod.  89.  &  P. 

III.  DlSOONTINUANCB  OF  BTATI. 

(a)  What  alienation  makee  a  dieeontinuance, 

1.  Discontinuance  of  an  estate  b  worked  by 
tenant  in  tail  in  possession  levying  a  fine.  1 
Saund.  Rep.  258  a.  319  c. 

2.  Tenant  for  life  levies  a  fine  come  ceo  to 
himself  in  fee;  afterwards  the  remainder.man 
in  tail  joins  him  in  a  feoffment;  this  is  a  dis* 
continuance  of  the  estate  tail.  Anon.  3  Dy. 
324  pi.  35. 

3.  If  tenant  in  tail  lev^  a  fine,  it  is  a  dia- 
continuance  of  the  remamder.  Stepihem  v. 
Brittredge,  1  Sid.  83. 

4  A,  tenant  in  tail,  leries  a  fine  to  B,  for 
B*s  life,  with  warrant,  and  after  levies  a  fine 
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to  the  QM  of  A  tnd  his  hein,  with  wamaty; 
the  first  fine  was  held  to  be  a  diBcontinaance, 
bat  only  during  the  life  of  fi.  Ihint  ▼.  Bum, 
Salk.  244. 

5.  Nor  could  the  second  fine  enlarge  the  dis. 
continuance,  because  thereby  the  estate  re- 
turned back  to  the  conusor.    Id.  ibid. 

6.  If  the  second  fine  had  been  to  a  Strang, 
or,  yet  during  the  life  of  the  first  conusee,  it 
made  no  discontinuance.    Id.  ibid. 

7.  So,  fines  levied  of  lands  in  ancient  de- 
mesne work  a  discontinuance.  Hunt  t.  Bum, 
Com.  93. 

8.  Tenant  in  tail  makes  a  feoffment  with 
letter  of  attorney,  who  ousts  the  lessor's  ser- 
vant, and  makes  livery,  to  which  the  termor 
agrees,  saving  his  term;  this  is  a  discontinu- 
ance.   Anon.  3  D^.  363.  pL  32. 

9.  Tenant  in  tail  enters  upon  his  lessee  for 
Tears,  or  Cot  life,  and  makes  a  feoffment;  this 
IS  a  discontinuance,  although  lessee  re-enter. 
BaUey  v.  Trevilion,  Ma  281.    2  And.  210. 

10.  Lease  made  by  tenant  in  tail  works  a 
discontinuance.  Satole  v.  Clearke,  W.  Jo.  208, 
209. 

11.  Tenant  in  tail  makes  a  lease  fer  years, 
and  then  makes  a  feoffment  by  letter  of  attor- 
ney; this  is  a  discontinuance.    Anon.  Mo.  91. 

12.  Tenant  in  tail  and  he  in  reversion  in  fee 
join  in  a  lease  for  life,  and  execute  it  by  livery; 
this  operates  as  a  discontinuance.  Baker  v. 
Hacking,  W.  Jo.  358. 

(b)  Whatnot. 

1.  None  can  discontinue  an  estate  tail  nn- 
less  he  discontinue  the  reversion;  and  there- 
fore, if  tenant  in  tail  enfeoff  the  donor,  it  is  no 
discontinuance  of  the  entail.  Murrey  v.  Eaton, 
T.  Raym.  344.  See  Minter  v.  CoUin,  1  And. 
286. 

2.  Tenant  for  life,  remainder  in  tail  on  con- 
tingency, remainder  over  in  tail  in  esse;  a  fine 

levied  by  tenant  for  life,  and  him  in 
[  *529  ]  remainder  in  tail  in  ewe,  will  *not 

make  any  discontinuance.  Purefoy 
▼.  JRogers,  2  Saund.  386. 

3.  Discontinuance  is  not  worked  by  a  fine 
levied  to  a  stranger  by  tenant  in  tail,  afler  an 
innocent  conveyance  to  another.  1  Saund. 
Rep.  261  a. 

4.  But  it  is,  if  levied  before  or  after,  in  pur- 
auance  of  a  covenant  in  an  innocent  convey- 
ance.   1  Saund.  Rep.  216  a.  , 

6.  The  bargain  and  sale,  or  lease  and  re- 
lease of  a  tenant  in  tail,  does  not  work  a  dis- 
eontinuanoe.  Maehell  v.  Clerk,  Com.  120.  1 
And.  113.    2  And.  210. 

6.  If  tenant  in  tail  make  a  lease  for  ^ears, 
and  afterwards  levies  a  fine,  it  is  not  a  discon- 
tinuance.   Hurd  V.  Fou,  2  Ro.  484.  496. 

7.  The  issue  in  tail  m  the  life  of  his  father, 
releases  with  warranty;  this  is  no  discontinu- 
ance.   Briscat  v.  Chamberlaine^  Mo.  255. 

8.  If  tenant  in  tail  conveys  by  bargain  and 
sale,  or  covenants  to  stand  seised,  Slc^  the  es- 
tale  oontinues  till  the  actual  entry  of  the  issue 
-*^    ilMA<Uev.C2arifce,2Ld.Raym.779. 


9.  Wife  tenant  for  Ufe,  remainder  in  tail  to 

the  husband,  and  both  levy  a  fine ;  this  is  no 
discontinuance.    Pecky.  Channel^  M.o,SiL 

10.  The  husband  tenant  for  life,  remainder 
to  his  wife  for  life,  remainder  to  the  heirs  of 
their  two  bodies;  they  levy  a  fine,  with  war- 
ranty ;  it  is  no  discontinuance,  nor  is  the  war- 
ranty f\  bar.  Stevens  v.  Brettridge^  1  Lev.  36. 
lSid.83.S.a 

11.  No  discontinuance  by  bargain  and  sale 
by  deed  enrolled  without  livery.  Anon.  3 
Leon.  16. 

12.  If  after  partition  by  deed,  before  31  S. 
8.  c.  1.,  between  the  alienee  of  one  ooparcener 
in  tail  and  the  other  coparcener,  that  other 
grant  her  part  to  the  alienee,  and  die,  a  re- 
lease  to  him  with  warranty  by  the  issue,  is  not 
a  discontinuance.  More  v.  Uvedaio^  3  Dy.  98. 
pi.  54. 

13.  Fine  levied  by  tenant  for  life  and  him 
in  remainder  in  tail,  is  no  disccmtiiioanee, 
but  a  forfeiture;  otherwise,  if  with  him  iu  re- 
mainder in  tee.  Peek  v.  Channel^  Cra  Elii. 
828. 

14.  A  is  tenant  for  life,  remainder  to  B  for 
life,  remainder  to  the  heirs  of  the  body  of  A; 
a  feoffinent  by  A  is  no  discontinuance.  Adawu 
V.  Savage,  2  Ld.  Rayta.  855. 

15.  Tenant  in  tail  enfeoffs  donor  m  fee ;  it 
is  no  discontinuance.  WaloingkawCB  ease, 
Plow.  560. 

16.  If  tenant  in  tail  enfeofib  him  in  rever- 
sion in  fee,  it  is  no  discontinuance.  Jones  v. 
Philpott,!  Lev.  49. 

17.  Lease  for  years  by  cegtuy  qiu  use  iat 
life,  is  no  discontinuance,  but  warranted  by 
the  statute  of  32  H.&  ibmt  v.  Arleis,  2  Leoo. 
46. 

18.  No  discontinuance  of  an  estate  tail, 
where  the  party  that  makes  the  discontino- 
ance  was  never  seised  by  force  of  the  tail 
WiUion  V.  Berldey,  Plow.  233. 

19.  The  king  cannot  make  a  disrontino« 
ance.    Anon.  2  And.  155. 

20.  No  discontinuance  where  the  reversioo 
is  in  the  king.  2  And.  156.  2  Leon.  157.  3 
Leon.  57.  WaUingham's  case,  Plow.  55^ 
553,562.    AfiOR.  10  Dv.  32.  pi.  1. 

(c)  Misceliofieoiis. 

1.  There  is  a  difference  between  a  discoo* 
tinuance  which  implies  a  wrong,  and  a  lawful 
bar,  which  implies  a  right  UteonJLojfM  case, 
8  Co.  72  a. 

2.  There  may  be  a  discontinuance  which 
turns  the  estate  to  a  right,  and  not  take  away 
entry.    Hunt  v.  Bum^  1  Salk.  245. 

3.  A  discontinuance  remains  no  kmger  than 
the  wrongful  estate  that  oauses  it.  HuM  v. 
Bum,  Salk.  244. 

4  Discontinuances  as  to  remainders  aiul 
reversions  are  not  remedied  by  any  statote. 
Anon,  3  Salk.  133. 

DISCOVERY. 
1.  A  defendant  in  equity  need  not  make  a 
discoveryt  where  he  gives  a  fiall  answer  to  the 
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thin;  in  demand.    Randal  v.  Haadj  Hardw. 

188. 

2.  A  man  is  not  obliged  to  discover  what 
will  Bubject  him  to  a  penalty.  Eatt  India 
Comfamf  v.  NaisA^  Com.  346. 

3.  A  court  of  equity  will  not  dismias  a  bill 
for  the  disccyrery  of  matters  which  are  proper- 
ly  triable  at  law.  G<n>€rnar»  of  Fena  v.  /fore, 
Com.  694 

I  •530 1  •DISFRANCHISEMENT. 

I.  What  is  a  good  cause  for  dis- 

rRANCHlSEMRNT,  p.  530. 

II.  What  is  not,  p.  530. 
III.  What  proceedings  should  be  taken, 

p.  530. 
[Set  dUo  ante,  tit  Corvoration,  div.  XVIL 

p.  37a] 


I.  What  is  a  good  cause  for  disfranchiss- 

MENT. 

1.  Disfranchiseinent  of  a  corporate  member 
most  be  for  something  tendinsr  to  the  destruc- 
tion of  the  corporation.  Sir  Thomaa  Earless 
case,  Garth.  176. 

2>  A  corporate  member  not  living  in  the 
corporation  is  a  sufficient  cause  to  remove 
bim,  bat^does  not  determine  his  office.  Vaugh- 
ns. Letois.CaTth.fiaQ. 

3.  Fraud  or  fkbehood  whereby  the  town 
might  be  prejudiced,  is  a  sufficient  cause, 
^^'tcase,  1  Ro.  225. 

II.  What  is  not. 

1*  Embezzling  the  corporation  money  is  no 
cause  of  disfranchisement,  because  an  action 
wUl  lie  for  it    Rex  v.  Chalk,  1  Ld.  Raym.  226. 

3.  Raising  the  corporation*s  books  is  no 
cause  of  disfranchisement,  unless  it  b^  shown 

to  be  to  the  detriment  of  the  corporation.    Id. 

Ibid. 

3.  Scandalous  words  are  not  sufficient  cause 
to  iiisfranchise  a  man,  but  he  ought  to  be 
panished  otherwise.    Bagg's  case,  1  Ro.  224. 

HI.  What  froceedings  should  be  taken. 

1*  Summons  is  not  necessary  when  the 
mj  is  heard.    Rex  v.  Chalk,  1  Ld.  Raym. 

2.  A  freeman  created  by  patent  under  the 
common  seal  must  be  discharged  in  like  man- 
ner; if  he  was  made  free  by  election,  he  may 
fe  disfranchised  by  order.  Rex  v.  Chalk,  1 
U  Raym.  226. 

DISPENSATION. 
I.  Who  may  grant  rr,  p.  630. 
U*  What  DiarENaATioN  jut  be  granted, 

p.  530. 
in.  What  not,  PL  630. 
IV.  NicsasiTT  OF  obtaining  rr,  p.  531. 

.  I.  Who  may  grant  rr. 

J .  The  pope  could  formerly,  and  the  arch- 
Dtthop  now  can,  dispense  for  a  plurality.  Edet 

r^^^'^"^^'  ^^^U^  20. 23. 

**  Where  the  offisnce  wrongs  none  bat  the 


king,  he  may  dispenae  with  it    Tkmaa  t. 
SorreU,  Vaugh.  344. 

II.  What  dispensation  mat  be  granted. 

1.  A  dispensation  for  years  is  good.  Eadt9 
V.  Bp,  of  Oxford,  Vaugh.  24. 

2.  A  corporation  is  capable  of  a  dispensa- 
tion.    Thonuu  T.  Sorrell,  Vaugh.  347, 34a 

3.  Where  the  suit  is  only  the  king*s  for  the 
breach  of  a  penal  law,  and  'which  is  not  to  the 
damage  of  a  third  person,  the  king  may  dis- 
pense.  Thomas  v.  Sorrell,  Vaueh.  334.  336. 
339,  340. 

4.  A  dispensation  for  a  bishop  in  Ireland  to 
hold  a  dignity  in  England,  is  good  under  the 
seal  of  England.    Lat  234. 

5.  Where  the  king  can  dispense  with  par- 
ticular persons,  he  is  not  confined  to  number 
or  place,  but  may  license  as  many,  and  in  such 
places,  as  he  thmks  fit  Thonuu  v.  SorrelL 
Vaugh.  347.  ^ 

6.  A  dispensation  for  a  second  benefiee,  with 
the  words  **  unimua  anneximu»  el  ineorpora- 
mu9,*^  the  second  benefice  to  the  first,  without 
the  word  »•  digpengamus,"  adjudged  good. 
UcF.  V,  Fo^e,  Cra  Elia.  719,  720. 

7.  Where  the  king  may  dispense  generally, 
he  is  not  bound  to  it,  but  may  limit  his  dispen- 
sation.     Thoma$  v.  Sorrell,  Vaugh.  346. 

III.  What  not. 

1.  No  dispensation  can  be  had  for  marrying 
without  the  Levitical  degrees.  */far. 

rison  v.  Burwell,  Vaugh.  214  216.  [  »631  1 
239.  "* 

2.  Offences  are  not  to  be  dispensed  with. 
ThomaB  v.  Sorrell,  Vaugh.  342. 

3.  The  king  cannot  dispense  with  a  statute 
made  for  the  advancement  of  justice.  4  Mod. 
67. 

4.  Where  the  suit  is  the  king's  only  for 
the  benefit  of  a  third  person,  there  he  cannot 
dispense.  7%oiiurs  v.  Sorrell,  Vaugh.  334. 336. 
339,  340. 

5.  Dispensations  were  held  void  against 
acts  of  parliament  for  maintaining  native  ar- 
tificers.    Thomaa  v.  Sorrell,  Vaugh.  344. 

6.  A  dispensation  to  a  person  to  keep  an 
office,  (which  person  is  not  capable  of  such 
office,)  is  void.  Thoma*  v.  SorreU,  Vaugh. 
365. 

7.  A  dispensation  to  make  lawful  the  tak- 
inff  from  a  man  any  thing  which  he  may  law- 
fuUy  defend  from  being  taken,  or  lawfully 
punish  if  it  is  taken,  must  be  void.  Thomaa 
Y.Sorrell,  Vaugh.  341. 

8.  If  a  countess  retains  two  chaplains,  and 
whilst  the  two  are  alive  she  retams  a  third, 
such  third  chaplain  is  not  capable  of  having 
dispensation  to  hold  two  benefices  with  cure ; 
for  upon  the  retainer  of  tho  first  two,  the  stat. 
21  H.  8.  is  executed ;  and,  therefore,  though 
the  first  two  should  die,  the  third  is  incapable 
of  having  dispensation  without  a  new  retainer 
after  their  death.  Drury*g  case,  4  Co.  89  b. 
Moore,  561.  Cra  El.  723. 839.  Jenk.Cent 
272.S.C. 
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IV.  NacmiTT  or  oBTAUfmo  it. 

1.  If  a  man  has  a  benefice  with  cure,  and 
accepts  another  without  a  dispensation  or 
qualification,  the  first  becomes  void,  and  the 
patron  may  present  ShuU  ▼.  Higden^  Vaugh. 
131, 132. 

2.  A  dispensation  after  the  consecration  of 
a  bishop  comes  too  late  to  prevent  avoidance. 
JEadei  v.  Bp.  of  Oxford^  Y^ugh,  20. 

3.  A  dispensation  afier  institution,  though 
before  induction,  is  too  late.  Digby*B  case,  4 
Co.  78  b. 

4.  A  dispensation  obtained  gives  a  right, 
and  makes  the  thing  prohibited  lawfiil  to  be 
done  by  him  who  has  it  Thonuu  t.  SorreU^ 
Vaugh.  333. 336. 

5.  Freedom  ftoat  punishment  is  a  oonse- 

2ucnce  of  a  dispensation,  but  not  its  effects. 
d.ibid. 

DISSEISIN  AND  DISSEISOR. 
I.  What  act  makes  a  DiSBEUor-  oft  us- 
SKisoa,  p.  531. 
II.  What  ooks  not,  p.  532. 
III.  Of  disskistnb  at  kliction,  p.  532. 
IV.  CoNSiaUVtCKS  OF  A  DisaxiBiN,  p.  533. 
V.  How  XT  MAT  BE  COUNTEaACTKD,  p.  534 

I.  What  act  makes  a  disseisin  or  disseisoe* 

1.  Disseisin  of  a  rent-seek  is  made  by  a  re- 
fusal to  pay  it,  being  demanded  at  the  place 
where  it  is  issuing.    SmUh  v.  Smithy  Cra  Car. 

5oa 

2.  Where  an  oflice  is  a  freehold,  the  denial 
of  fees  is  a  disseisin.  Ballard  v.  Gerard^  1 
Salk.333.    1  Ld.  Raym.  703.  &  C. 

3.  In  an  assise  Mtween  two  tenants  in 
common,  a  forbidding  by  word  of  mouth  to 
the  tenant  to  pay  his  rent,  was  adjudged  a 
disseisin.    /TuiU  v.  Danocrs,  T.  Raym.  371. 

4.  A  has  an  office  of  stewardship  and  a  fee 
for  it ;  if  another  keeps  the  courts,  it  is  a  dia> 
seisin  of  the  fee.  Paramore  v.  Yardley,Tlaw, 
544 

5.  If  one  execute  an  office  by  appointment 
of  the  court  to  which  another  has  right,  he  is 
a  disseisor.  Vaux  v.  Jefferies^  2  Dy.  115.  pi. 
64 

6.  If  lessor  make  a  lease  fi>r  life  and  die, 
and  his  son  suffer  a  common  recovery,  there 
is  a  disseisin.  3  Mod.  91. 

7.  Livery  by  letter  of  attorney  of  an  in&nt 
is  a  disseisin.  Rugway  v.  Wolcol^  2  Dy.  108. 
pi.  33. 

8.  If  tenant  at  will  lease  for  years,  and  the 
lessee  enters,  he  only  is  the  disseisor.  iSS^to 
V.  Barbor,  Cro.  Eliz.  830. ;  overruling  12  £.4. 
12.  contra. 

9.  If  lessee  for  ynn  from  a  day  to  oome 
enters  before  the  day  and  continues  after- 
wards, he  is  a  disseisor.    OoodgatM  v.  Wake- 

field,  1  Sid.  8. 
[  •532  ]      *10.  If  tenant  at  will  or  tenant  at 

sufferance  make  a  lease  fi>r  years,  he 
is  a  disseisor.  PowiUy  v.  BlaekmaiL^Ro. 
242.284 


11.  If  lesMe  lor  yearn  leaae  fer  fife,  hs  b  a 

disseisor,  and  thereby  gains  a  fee,  nnlflsibe 
be  evicted.    MlaUkew  v.  Jokntan^  1  And.  301. 

12.  A  disseisor  makes  a  leaae  reaeniag 
rent,  the  disseisee  reenters,  upon  whom  the 
lessee  enters  for  his  term,  and  eontinnes  to 
paj  the  rent  to  the  disseisor ;  both  ahall  bedis- 
seisors,  and  non-tenure  by  one  ia  a  bad  pies, 
for  tiiey  are  both  tenants.  iRrtan  t.  Berbag, 
2Dv.134.pLll. 

13.  If  a  copyholder  in  reversion  enter  upon 
the  tenant  for  li&,  be  is  adisseisor, and asnr- 
render  by  him  is  void.  Bex  v.  JOr^Vt  2  Blod. 
33. 

14  A  infeoffed  Bon  condition  to  convey  to 
A  for  life,  remainder  to  A*b  eldest  son ;  A 
takes  the  profits,  and  leases  the  land  to  C  for 
years  by  indenture,  and  yet  oontinnes  the  pos- 
session ;  held,  that  A*s  taking  the  profits  and 
making  lease  for  years  was  a  diner iiin ;  thsi 
it  suspended  the  condition  ddring*  the  tern; 
that  when  the  ^fiee,  during  diseeisie,  biadi 
himself  in  a  statute,  or  takes  wife,  Slc^  this  is 
no  disability,  for  the  land  is  not  charged  with 
it,  as  it  is  where  the  feoffee  in  poasesaion  ac- 
knowledges a  statute,  dec ;  though,  if  the  dis- 
seisee enters,  the  land  becomes  chargeable; 
but  if  the  wi&  dies,  or  the  oanuseQ  reiesses 
the  statute,  the  feoffee  may  enter  and  perform 
the  condition ;  and  in  this  case  the  IboiSbr,  by 
his  feofiment  over,  extinguished  the  oonditiflik 
WirmingtonU  case,  2  Ca  59  a. 

15.  liiere  may  be  a  disseisin  of  a  moiety, 
when  the  other  is  in  the  king.  Bowry  v.  Wil- 
lingfordf  Palm.  419. 

16.  If  a  man*  disseises  another  with  intent 
to  make  a  feofiment  with  warranty,  althoodi 
he  makes  the  feoffment  twenty  years  after  the 
disseisin,  yet  tbe  law  will  adjudge  the  wir- 
ranty  to  commence  by  disseisin.  FUsJur' 
berVs  case,  5  Co.  79  b. 

17.  A  person  entering  upon  a  voidgrutis 
a  disseisor.  Dowtie's  case,  3  Ca  9  bw  Pftttf 
V.  Pinkney,  10  Mod.  265.  S.  F. 

II.  What  does  not. 

1.  Mortgagee  covenants  that  morfgisv 
shall  quietly  enjov  till  default  of  payment,  luid 
then  assigns;  after  such  assignmeBi,  mori^ 
gagor  is  only  tenant  at  sufferance ;  but  hii 
continuing  in  possession  does  not  turn  the 
term  to  a  right, nor  make  a  disseisin.  Smartk 
V.  WmiatM,  1  Salk.  245, 24a 

2.  A  termor  is  not  disseisible.  Johngv.  EH- 
ler,  Cro.  Jac  678. 

3.  A  feoffor  in  trust  is  not  by  his  entry  liks 
another  trespasser ;  he  is  not  a  msseisor,  onka 
he  occupy  ejq>ressly  against  the  consent  oTtbe 
feoffee.    Geary  v.  Bearertfi,  Qrl.  Bridg.  488. 

4.  A  bare  entry  on  another  without  an  ex* 
pulsion,  makes  onlj  such  a  seisin,  thai  the  Iiw 
will  adjudge  him  m  possession  only  that  hu 
the  right,  but  not  work  a  disseisin.  SmartU  ▼• 
WiUiame,  Salk.  246. 

5.  An  entry  in  ejectment  is  not  a  real  entn^t 
nor  shall  it  avoid  a  fine  or  make  a  eaisiD.  & 
C.  Salk.  246. 
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&  DiflMinr  to  the  use  of  baron  and  feme ; 
8  only  a^^ees ;  the  estate  Tests  in  both,  but 
le  feme  is  no  disseisor.  Butler  and  Baker*8 
ue,  3  Leon.  272. 

7.  Devisee  of  the  whole  of  eapite  land 
nakes  a  lease  fi>r  years ;  this  is  not  a  disseisin 
br  the  third  part ;  bat  if  the  heir  had  been 
Qsted  after  entry,  or  the  devisee  had  made 
irerj  of  the  whole,  this  would  have  been  a 
ineisin  to  the  heir.  HenUey  v.  ^rtce,  Mo. 
46. 

8.  If  tenant  at  will  make  a  lease  for  years 
rhich  expires,  and  he  re-enters,  this  is  not  a 
iisseisin,  and  the  lessor  at  will  can  devise  it 
PouuUy  V.  Blaekmany  Palm.  204. 

III.  Of  DUBEI8INS  AT  EUDCnOlf. 

1.  In  many  cases,  a  disseisin  may  be,  or  not 
be,  at  the  election  of  him  to  whom  the  tort  is 
ione.    Barnes  r.  Freeman,  Carter,  1^. 

2.  If  tenant  at  will  make  a  lease  for  years, 
H  is  ft  dineisin  at  the  election  of  him  who  has 
the  freehold.     Oerrard  v.  MorrU,  Lat  53. 

3l  If  lessor  enters  ufjon  his  lessee  for  years, 
he  is  only  tenant  at  will ;  and  though  ne  let 
to  another  for  Years,  he  is  only  a  disseisor  at 
decUoQ ;  but  if  he  let  to  another  for  life,  he  is 
t  disseisor.    Bama  t.  Freeman,  1  Sid.  349. 

4  After  making  a  lease  for  years,  the  lessor 
assured  his  wife  a  jointure  on 
[  *533  ]  *the  lands,  and  then  aUened  them ; 
on  the  demth  of  the  husband,  the  wife 
enters,  ftnd  the  tenant  attorns  to  her ;  this  is  a 
disseisin  or  not  at  the  election  of  the  alienee. 
ii»ii,2Dy.l78.pL3a 

IV.  CoiiaBaiTCNOlS  of  a  DISSBtlN. 

1.  Disseisin  makes  a  will  good  of  lands  de- 
▼aed  bv  a  disseisee.    1  Saund.  Rep.  277  a. 

2.  If  a  Km  purchase  in  fee,  and  be  disseised 
17  his  &ther,  who  makes  a  feofiment  with 
^noty,  the  son  is  bound  for  ever.  Mayor 
9  iVorwicA  v.  JoAneon,  3  Mod.  91. 

3.  If  he  that  has  rent  out  of  land  or  a  seig- 
^7t  disseise  the  terre-tenant,  his  seignory  or 
'«Qtis  BQspended,  but  not  turned  to  a  right; 
u  aoon  as  the  disseisin  is  taken  away,  he  is 
'^'^ored  to  the  rent,  &e.  Hemming  yr,  Brada- 
•w,0TlBridg.l4. 

^  1*herent  in  such  case  to  incur  during 
uiedisseisb  is  recoverable  in  damages.  S.C. 
^L  Bridg.  14. 

S*  Two  were  found  disseisors,  one  with 
^  the  other  without;  and  held  good:  if 
^  for  years  be  ousted  with  force,  the  dis. 
f^uto  the  freehold,  and  the  force  to  the 
*^  for  years.  Mo.  53. 
j^*  When  a  man  is  disseised,  the  disseisor 
°||>  only  the  naked  possession,  because  the 
,?'?*•  njey  enter  and  evict  him ;  but  against 
y^^  peiaoDs,  the  disseisor  has  a  right,  and 
SLu -/*'P^  only  can  be  said  to  have  the 
'j^l'^^P^iession;  fbr  in  respect  to  the  dis- 
T^i  hehasno  right  at  all.  Makepeaeew. 
"!»«*«r,Coni.46l.innote. 

•  A  disseisor  cannot  gain  a  particular 
'2«^bnt  only  a  fee  simple.  Mayor  9f  Nor. 
'^*'-/o*wtoa,3Mod.92. 
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8.  He  who  disseiBes  a  copyholder  gahis  no 
estate.  Andereon  and  Hayward'e  case,  3 
Leon.  221. 

9.  Where  the  entry  of  disseisee  is  congeable 
upon  the  disseisor,  the  tortious  fee  will  be 
turned  into  a  rightful  particular  estate,  if  the 
right  of  the  freehold  comes  in  any  way  by  act 
in  law  to  the  disseisor,  though  for  a  less  estate; 
under  a  disseisin  to  the  use  of  a  feme  she 
takes  nothing  till  agreement;  but  if  an  estate 
be  to  her  use,  it  is  in  her  till  the  husband  dis- 
agree.     Orange  v.  living,  Orl.  Bridg.  117. 

10.  If  there  be  a  rent-service,  rent-charge, 
&c.  issuing  out  of  lands,  the  disseisor  in  an 
assise  brought  by  the  disseisor  shall  recoup 
the  rent  in  damages,  to  avoid  circuity  of  ac- 
tion; but  if  the  disseisor  ought  to  have  com- 
mon  in  the  land,  the  value  of  the  common 
shall  not  be  recouped.  CouUer  v.  Ireland, 
6  Co.  30  a.  Cro.  Eliz.  630.  Moore,  527.  S.  C. 

11.  Disseisin  by  one  who  has  a  future  term 
of  years  in  the  land,  hinders  him  from  grant, 
ing  over  his  term.  Hemming  v.  Brada$on^ 
Orl.  Bridg.  14. 

12.  If  tne  disseisee  levy  a  fine  to  a  stranger, 
the  disseisor  shall  retain  the  land  for  ever ; 
because  the  disseisee  against  his  own  fine 
cannot  claim,  and  the  conusee  cannot  enter ; 
for  the  right  cannot  be  transferred,  but  is  ex- 
tinguished  by  the  fine,  whereof  the  disseisor 
shall  take  advantage.  Buekler*$  case,  2  Co. 
55  a. 

13.  A  bare  disseisin,  before  a  future  interest 
commenced,  turns  not  the  estate  to  a  right 
without  some  alteration  afler.  UiBmmtiig  v. 
Bradason,  Orl.  Bridg.  14. 

14.  If  he  in  reversion  disseises  the  donee 
and  makes  a  feofiment  in  fee,  and  the  donee 
re-enters,  he  leaves  the  reversion  in  the  feofiee. 
Fineh'e  case,  6  Co.  69  a. 

16.  If  the  dineisee  disseises  the  heir  of  the 
disseisor,  and  makes  a  feofiment  in  fee  to  an- 
other, he  extinguishes  his  ancient  right ;  but 
if  a  man  makes  a  gifl  in  tail  or  a  lease  for  life, 
rendering  rent,  and  disseises  the  tenant  in  tail 
or  fer  life,  and  makes  a  feofiment  in  fee,  and 
the  donee  or  lessee  re-enters,  he  revives  the 
rent  as  incident  to  the  reversion.  Fineh*$ 
case,  6  Co.  70  a. 

16.  By  agreenMfil  of  the  baron  to  a  disseisin 
to  the  use  of  baren  and  feme,  the  freehold  vests 
in  them  both,  but  the  feme  is  no  disseisor. 
Butler  and  Baker's  case,  3  Leon.  272. 
':  17.  A  disseisor  upon  a  disseisor  shall  be 
liable  to  his  charges  as  long  as  the  disseisin  ia 
in  ferce.  Hemmuig  v.  Bradmmm,  Orl.  Bridg.. 
16. 

18.  A  disseisin  is  no  p«rehase*  "Wtmhith  v. 
Thittow,  Plow.  47. 

19.  Adineiaortenantinpessessiontmayre. 
but  the  demandant,  without  showing 

how  be  came  to  the  possession  *which  [  *AS<  ] 
he  then  has ;  but  he  must  show  how 
the  warranty  extended  to  him.  B^v.Horlsn, 
I  Vaugh.  385. 386. 
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V.  How  rr  mat  n  oouMmucnn. 

1.  A  fine  levied  by  a  diueiior  can  only  be 
avoided  bv  entry.    1  Saund.  Rep.  319  d. 

2.  If  disBeiior  would  waive  his  possession, 
the  disseisee  may  waive  it,  because  he  may 
recover  his  costs  and  damages.  Hemming  v. 
£radaaon^  Orl.  Bridg.  14. 

3.  fintry  afler  disseisin  .has  relation  to  the 
time  of  the  disseisin.    1  Saund.  Rep.  277  a. 

DISSENTER, 

1.  By  the  statute  of  17  Car.  2.  c.  2.  for  re. 
atraining^  nonconformists  from  inhabiting^  in 
corporations,  the  party  offending  against  the 
statute  shall  pay  40/.,  and  if  he  refuses  the 
oath,  may  be  imprisoned.  Powell  v.  Weeke, 
Skin.  83. 

2.  Previously  to  the  10  Ann.  c  3.,  a  dis- 
senter might  be  prosecuted  in  the  county  in 
which  he  resided,  though  qualified  in  another ; 
but  by  that  statute,  (s.  9.),  if  a  dissenting 
minister  be  qualified  according  to  the  Tolera- 
tion act,  he  may  officiate  in  any  congregation, 
although  the  same  be  not  in  the  county  in 
which  ne  was  qualified.  PeaVs  case,  6  Mod. 
Ua  229.  n. 

3.  A  baptist  preacher  Qualified  according  to 
the  Stat  1  W.  &  M.  c.  18.  is  exempted  from 
serving  all  parish  offices,  whether  they  existed 
before  or  were  created  since  that  act,  even 
though  he  be  also  engaged  in  trade.  Kenward 
V.  Knowlea^  WiUcs,  463.  Sec  Rex  v.  Larwood, 
Skin.  574. 

4.  There  was  no  distinction  between  Pro- 
testant dissenters  and  other  dissenters  till  the 
statute  of  1  W.  &  M.  Rex  v.  Larwood^  Skin. 
576. 

5t  A  mandamus  will  not  He  to  the  justices 
of  peace  to  sufier  a  dissenting  minister  to 
preach  in  a  licensed  meeting-house.  PeaVi 
case,  6  Mod.  218. 
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I.  Bt  WHOM,  AND  FOR  WHAT  CAUSE,  A  ZUSTRBS 
MAT  BE  TAKEN. 

1.  A  pritity  is  necessary  by  the  cofnnwo 
law  between  the  distrainer  and  distraiiied. 
Dixon  V.  Harrison^  Vaugh.  39. 

2.  Attornment  and  power  to  distrun  fblknr 
the  possession  and  not  the  use.  Dixtm  r. 
Harriaon,  Vaugh.  43. 

3.  Ce$tvy  que  use,  since  the  statute  of  usei, 
may  distrain  for  rent  upon  the  lessee 

of  a  lease  made  by  the  feoffee  ^be-  [  *535  ] 
fore  the  statute  without  attornment 
Anon.  1  Dy.  30.  pi.  204. 

4  If  a  fine  is  levied  of  the  reversion  of  kad 
or  of  rent  to  uses,  the  cestuy  que  lue  may  dis- 
train without  attornment  Dixon  v.  HerrittM, 
Vaugh.  50, 51. 

5.  A  fine  was  levied  after  the  statute  of 
uses,  to  the  intent  that  the  conusor  shook 
have  a  rent  out  of  the  land ;  though  noclaoie 
of  distress,  he  may  distrain  for  it  Anen,  3 
Dy.362.pl.  21. 

6.  By  the  32  Hen.  8,  a  husband  after  the 
wife's  death  may  distrain  for  arreart  (incur, 
red  before  the  coverture)  of  a  lent-charre 
granted  to  her  for  life  when  sole.  Ogwit 
case,  4  Co.  48  b. 

7.  W  (being  possessed  for  thirty  years  of  a 
farm  called  C,  consisting  of  H  and  other  par- 
cels,) dies,  and  by  his  will,  makes  his  wo  A 
his  executor ;  A  devises  ail,  except  H,  to  fi 
for  twenty -three  years,  and  demises  H  to  W 
F  for  twenty-three  years;  and  af^erwardi 
grants  all  the  residue  of  his  term  in  the  wbok 
rarm  to  the  said  B  and  W  F;  he  in  the  revcrsios 
in  fee  by  his  deed  grants  a  rent-charge  in  fc* 
out  of  ail  his  lands  and  tenements,  ooininaolr 
called  C,  formerly  in  the  tenure  of  W,  avi 
then  in  the  tenure  and  occupation  of  B  or  bit 
assigns ;  afler  the  expiration  of  the  term  ol 
thirty  years,  the  reversioner  makes  a  feoff- 
ment in  fee,  and  the  feoffee  leases  at  «iU; 
the  grantee  having  died,  it  was  held  that 
his  executors  might  distrain  for  rent  which 
became  due  in  uie  life  of  the  grantee  be- 
fore the  expiration  of  the  term.  Ognefi 
case,  4  Co.  46  b.  4  Leon.  115.  I  And  178. 
S.  C. 

8.  Executor  of  tenant  for  life  of  a  rent- 
charge  may  distrain  by  32  Hen.  8.  c  37.  Ho^ 
V.  Bell,  1  Ld.  Raym.  173. 

9.  A,  seised  in  f^e  of  land,  devised  a  rent  to 
B  for  the  life  of  C,  with  clause  of  distress, aod 
died ;  the  heir  leased  the  land  to  D  for  lifti 
the  remainder  in  fee  to  £ ;  D  died,  and  if 
terwards  C  died  ;  B,  the  tenant  per  autre  vU 
of  the  rent,  may,  by  32  Hen.  B.  c.  37.,  di'- 
train  on  him  in  remainder  for  the  arrears  in- 
curred in  the  life  of  D.  Edriek'g  case,  5  Co. 
118  a. 

10.  If  A  being  seised  of  lands  in  fiee  make 
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ft  jomtore  of  so  xnach  per  annum  on  hii  wife, 
tnd  die  without  issue,  and  the  lands  descend 
to  his  brother  and  heir,  who  grants  a  rent- 
charge  to  tmstees,  to  the  use  of  the  widow  in 
lien  of  her  jointure,  with  a  clause  of  distress, 
and  a  covenant  to  pay  the  annuity  to  the  trus- 
tees to  the  use  of  the  widow ;  the  trustees 
have  a  doahle  remedy  for  the  arrears,  viz, 
either  by  distress  or  action  of  covenant  Cook 
J.  Herle,  2  Mod.  138. 

11.  If  the  lord  release  to  his  tenant  so  long 
u  J  S  has  heirs  of  his  body,  and  he  dies  after 
fizty  years  without  issue,  the  lord  may  dis- 
train.   Beml*9  case,  4  Co.  8  a. 

12.  The  lord  may  distrain  his  tenant  who 
has  common  without  number,  and  surcharges 
the  soil.    Mellor  ▼.  Spateman,  I  Saund.  345. 

13.  The  torre-tenont  may  distrain  the  cat- 
tle of  the  commoner  on  his  own  land  for  a 
hen  and  eggs  which,  by  custom,  were  paya- 
ble annually  by  every  commoner.  Gray  v. 
FleUher,  5  Co.  78  b. 

U.  Held,  that  where  cattle  escape  out  of  a 
dose  next  adjoining,  they  may  be  distrained 
for  rent,  although  they  escape  b^  default  of 
the  fences  which  the  party  distraining  ought 
to  hare  repaired.  Poole  v.  ijoughtoill^  2  Saund. 
^;  but  this  case  has  been  since  overruled. 
See  2  Saund.  290.  n.  (7).       > 

15.  If  cattle  trespass  into  land,  the  owner 
of  the  land  may,  with  a  dog,  drive  the  cattle 
out,  without  distraining  damage  feasant  Tyr- 
ringham'9  case,  4  Co.  36  b. 

16.  Where  a  rent  is  well  vested,  and  there 
»>  Ml  attornment,  whenever  rent  is  in  arrear, 
ft  distress  is  lawful,  unless  the  power  is  lost 
^^i«w  V.  Harrison,  Vaugh.  39. 

17.  Distress  lies  for  a  relief  due  by  custom. 
mngerford  v.  Havill,  Lat  95. 

18.  Appearance  in  inferior  courts  mav  be 
enforced  by  reasonable  distress ;  and  if  it  be 
J^oed,  the  steward  may  impose  a  fine.  Anon. 
12  Mod.  610. 

19.  If  a  man  bring  annuity,  or  an  action 
which  does  not  lie,  where  he  may  distrain,  it 
does  not  discharge  the  land.  Anon,  3  Dy .  344. 
pl.2.  *  ^ 

20.  A  ]andbrd*8  right  to  distrain  revives  if 
ezecQtion  be  waived.    Seven  r.  MihiU,  Keny. 

370. 

[  'JaG  ]   *li,  IYho  cannot  distrain. 

1.  The  landlord  cannot  distrain 

^lueas  there  be  an  actual  demise  at  a  fixed 

^^'t  therefore  n(A  on  an  agreement  for  a 

^  3  Saund.  Rep.  284  c.  n.  [e],  and  cases 
^ere  cited. 

iK  ^^^^  **"*  w  in  arrear,  and  aflerwarda 
"^8  rent  is  granted  over  in  fee,  and  an  attorn- 
"»nt  thereunto,  the  grantor  has  lost  his  ar- 
^f^  and  cannot  distrain.  IKxon  v.  harri$on, 
Vangh.  40. 

3.  A  and  B  having  adjoining  closes,  A  is  to 
*2*  ?P  **»e  fence ;  if  by  hU  default  B's  cattle 
«»nie  through,  A's  landlord  cannot  distrain 
l^m  for  rent  Ajiwi.  317.  pi.  9.  Videi&mp 
'•  Chttfw,  2  Liitw.  1580. 


4.  If  a  lessor  be  bound  to  repair  fences,  ho 
cannot  distrain  the  cattle  of  a  stranger  that 
have  strayed  into  the  land  by  reason  of  his 
neglect  to  repair  them.  Elmore  v.  TVicArer,  6 
Mod.  198. 

5.  Where  one  holds  a  third  part  of  certain 
land,  and  another  two-third  parts  of  the  same 
land  undivided,  he  who  has  the  one  part  can* 
not  distrain  the  cattle  which  were  put  in  by 
license  of  him  who  has  the  two  parts.  Kempe 
V.  Cory,  2  Vent  228.283. 

III.  What  mat  be  distrained. 

1.  Deer  in  a  park,  kept  for  the  purpose  of 
sale,  may  be  distrained  for  rent  DavU  v. 
Powel,  7  Mod.  249.    Willes,  46.  S.  C. 

2.  A  distress  for  rent  is  lawful  of  cattle 
levant  et  couchant  on  the  land,  whether  they 
belong  to  the  lessor  or  a  stranger.  GUI  v. 
Gawin,  2  Ro.  124. 

3.  Distress  may  be  made  of  the  beasts  of  a 
stranger  if  they  be  letant  et  couchant,  but 
not  upon  fresh  pursuit,  though  they  came 
there  by  default  of  fences.  LacWu  case. 
Palm.  43. 

4.  Wearing  apparel,  or  any  other  of  the 
articles  which  were  protected  from  distress 
by  the  common  law,  may  be  distrained  for 
rent  in  arrear,  because  the  statute  2  W.  & 
M.  c.  5.,  has  given  the  distrainor  power  to 
sell  them.  Edgecombe  v.  Sparke,  2  Show.  187. 
noiiB, 

5.  The  goods  of  a  stranger  if  found  upon 
the  premises  are  distrainable  for  rent  ParB' 
low  V.  CrippSy  Com.  205. 

6.  A  carriage  standing  at  livery  is  not  pro- 
tected.   Salk.  249.  n. 

7.  A  distress  for  rent  could  not  be  made  at 
common  law  of  com  in  sheaves ;  for,  by  the 
common  law,  nothing  is  to  be  distrained  but 
what  may  be  known  and  returned  in  the  same 
condition  as  when  taken;  and  corn  in  sheaves 
cannot  be  returned  in  the  same  condition, 
because  a  great  deal  may  be  lost  in  the 
carrying  of  it  home.  Wilson  v.  Dehil,  2  Mod. 
61. 

8.  But  now  by  2  W.  &  M.  c.  5.  s.  3,  sheaves 
or  cocks  of  corn,  or  com  loose  or  in  the  straw, 
or  hay  lying  or  being  upon  any  part  of  the 
premises  demised,  may  be  distrained  for  rent 
arrear,  and  impounded  on  the  premises,  or  re- 
moved, on  notice  to  the  owner,  &c  3  Mod. 
61.n(M!t«.    7  Mod.  252. 

9.  And  also  growing  com;  by  4  6.  2.  c. 
19.    7  Mod.  252. 

10.  Where  com  is  taken  in  execution  and 
sold  by  the  sheriff,  and  the  vendee  permits  it 
after  severance  to  lie  on  the  ground,  it  is  dis- 
trainable for  rent  Partlow  v.  Cripps,  Com. 
204. 

U.  A  stack  of  corn  held  to  be  distrainable 
damage  feasant    Siilman  v.  Chanor,  Lat  8. 

12.  The  anchor  and  sails  of  a  ship  may  be 
distrained  for  the  port  duties  of  goods  shipped 
on  board  it  Vinkestine  v.  Ebden,  12  Mod. 
216.    5  Mod.  369.    Salk.  248, 249.  S.  C. 

13.  Beasts  of  the  pbugh  may  be  distrained 
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liyr  noa-pajrment  af  the  poor^k  rata.  Bdgtc9mb 
▼.  Spark$,  2  Show.  127.  nolM. 

14.  The  took  of  a  cooper,  and  the  ateniila 
in  trade  of  any  other  trader  or  mechanic,  may 
be  distrained  for  non-payment  of  the  poor*a 
rate,  for  the  43  Eliz.  c  3,  hannff  directed 
goode  dtatrained  ibr  non-payment  of  the  poor*a 
rate  to  be  sold,  the  protection  which  utenBiLi 
in  trade  were  under  by  the  common  law, 
where  goods  ao  taken  coold  onlv  be  kept  as  a 
pledge,  is  remoYed.  EdgBeonw  ▼.  Sparkt^  3 
Show.  127. 

15.  Commoner  mav  distrain  the  cattle  of  a 
stranger  on  the  land;  but  in  an  avowry,  he 
ou^t  to  show  damage  to  his  common.  Anks 
V.  CUrky  2  Ley.  352. 

16.  The  cattle  of  a  stranger,  put 
[  *ft37  ]  in  *to  ^^rase  for  a  night  on  their  way 
to  a  fair,  may  be  distrained.  Fawkes 
r.  Joyes,  2  Lutw.  1161.  3  hev.  260.  Sed 
vide^  Taie  y.  OUed,  2  Christian's  Bla.  Com. 
8.  n.  4.    2  Saond.  Rep.  29a  n.  (7).  290.  n.  [/]. 

17.  A  horse  in  a  cart  can  be  distrained  for 
rent    Semb.  Welch  y.  Bell,  1  Sid.  4312. 

18.  A  distress  cannot  be  severed;  (as  horses 
out  of  a  cart);  and  therefore,  in  some  cases,  a 
distress  of  great  value  may  be  taken  for  a 
small  matter,  because  not  severable.  Clarke 
T.  Tucket,  2  Vent  183. 

19.  Horses  traced  together  are  but  one  dis« 
tress;  fetters  upon  a  horse's  leg  may  be  dis- 
trained with  the  horse.    March,  91.  pi.  149. 

IV.  What  MOT. 

1.  Com  sown  by  a  tenant  at  will  (who  died 
before  harvest),  and  purchased  by  another  per- 
son, cannot  be  distrained  by  the  landlord  for 
rent  due  to  him  from  a  subsequent  tenant 
Eaton  V.  &u(%,  Willes,  136. 

2.  Formerly,  hay  in  cocks  or  in  bams,  or 
corn  in  shocks,  were  not  distrainable  for  rent; 
but  if  in  a  cart,  they  might;  and  now  they  may 
be  distrained  ip  any  case.  Cowper  v.  PoUari, 
W.Jo.  197.  WUles,5U.  Lat8.  Seeanle, 
div.  III.  pi.  7,  a 

3.  But  things  annexed  to  the  freehold,  or 
things  deliver^  to  a  person  exercising  a  trade 
to  be  carried  or  worked  up  in  the  way  of  his 
trade,  are,  in  general,  absolutely  free  from  dis- 
tress.   Simnson  v.  Hdrtapp,  Willes,  515. 

4  A  mill-stone  or  a  «nith*s  anvil  cannot  be 
distrained,  for  it  would  be  a  hindrance  to  trade. 
Broad  v.  JolUe,  2  Ro.  202. 

5.  Where  c^e  escape  into  ground  without 
the  de&ult  of  the  owner,  they  are  not  distrain- 
able for  rant  until  they  are  levant  et  couehant. 
Kempe  v.  Cretof,  1  Ld.  Raym.  169.  Jordan 
V.  MartUiy  1  Mod.  63.  S.  P. 

6.  Groods  taken  in  execution  cannot  be  dis- 
tramed  for  rent    WiUe8,136.    7  Mod.  251. 

7.  Nor  catUe  distr^ned  damage  feasant 
Willes,  136. 

8.  Implements  of  trade  cannot  be  distrain- 
ed for  rent  if  they  be  in  actual  use,  or  if  there 
be  any  other  suificient  distress  ou  the  pre- 
mises at  the  time.  Simpson  v.  Hartopp,  Wil- 
Ies,6l2.    2  Show.  127.  n.    • 


9.  But  if  they  be  not  in  actuttl  OM,  tad  if 
there  be  nooCher  sufficient  distie— onAeye- 
misesk  then  they  may  be  dintrained  for  leat; 
they  are  only  privileged  «ii^  asodo.    WiUes,    i 
512.515.    Edgecombv.S^ka^^Bbem.^^    , 
notio, 

10.  iloeria  eemctf,  or  beasts  of  the  pkngfci, 
are  privileged  against  distress  for  rent,  wboi 
there  is  other  sufficient  distress.  VinkiMUrm 
V.  JSZN^en,  1  Ld.  Raym.  385.    2  Show.  127.  a. 

[»!• 

11.  So  goods  delivered  to  a  tradesmsn  to  be 
manufactured.    Ouboumo  v.  HiirsC,  Salk.  250. 

12.  Goods  brought  to  a  public  fiiir  ibr  sale 
cannot  be  distrained  by  the  owner  of  the  soil 
and  foir;  for  every  person  has  of  ooaunon  rigfat 
a  liberty  of  carrying  his  goods  to  a  pnhlic  fair 
for  sale.    Atisltn  v.  WAtttred,  Willes,  623. 

13.  Nor  goods  delivered  to  a  eommnn  csr- 
rier  that  carries  them  for  hire.  Giabaarme  t. 
Hurtt,  1  Salk.  249. 

14.  Fixtures  cannot  be  distrained.  SSsssd. 
Rep.  259  b,  n.  [e]. 

15.  A  horse  upon  which  a  man  is  ridiar 
cannot  be  distrained  for  rent  WM  v.  BeU, 
1  Sid.  440. 

V.  At  WflAT  TIIOB  A  niBTRESB  MAT  ■■  MADB. 

1.  The  distress  canncyt  be  made  till  after  the 
day  on  which  the  rent  is  due.  2  Sanad.  Rep. 
2846. 

2.  A  distress  for  rent  could  not  by  the  coal- 
man law  be  made  en  a  tenant  after  the  teoan- 
cy  was  determined;  but  this  is  now  altered  bf 
statute.  EaUm  v.  SoiUhb^,  7  Mod.  251.  11 
Mod.  204.  1  Saond. Rep. 28a  2Sannd.R^ 
284.284e. 

3.  An  avowry  or  plea  justifying  sudi  dis- 
tress must  show  that  defendant  took  by  virtoe 
of  the  statute.    2  Saund.  Rep.  284  c 

4  A  distress  may  be  made  for  a  quarter's 
rate  before  the  end  of  the  quarter.  TVscy  ^• 
7W6ot,6Mod.214. 

VI.  Where  rr  mat  be  taubn. 

1.  A  distress  for  rent  must  be  made  on  some 

part  of  the  demised  premises,  with 

the  exception  of  the  case  of  a  *land-  [  *538  ] 

lord  seeing  the  tenant  driving  the 

cattle  off  the  premises.    9Ca20a.    2SBnid. 

Rep.284. 

i,  A  parish  rate  may  be  distrained  for  in  a 
different  parish  in  the  same  county.  TVocaf 
V.  7U6ot,6Mod.215. 

3.  The  king  may  distrain  for  the  arrearf  of 
rent  in  all  the  tenant^s  lands  holden  of  otheifi 
though  he  has  the  seigniory  in  his  body  nitfl* 
ral;  so  for  the  arrears  of  a  rent-charge  gnatad 
to  him.     Wmon  v.  Berkley,  Plow.  339. 343. 

4.  Distress  for  an  amercement  imposed  by 
a  court  baron,  may,  by  prescription,  be  in  in/ 
part  of  the  manor;  but  if  the  prescripdon  le 
confined  to  free  tenanto  of  the  manor,  an  un- 
der-tenant is  not  within  the  prescriptioii.  P^ 
V.  Towers,  Cro.  Eliz.  792. 

5.  Distress  may  be  taken  in  a  piictrj* 
Thoekmorion  v.  Jraey,  Plow.  154. 

6.  Distress  for  rent  cannot  be  made  in  the 
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bad  of  the  king^  though  be  haa  it  in  hia  nato^ 
nl  capaciW.     Wiiiton  r.  Berkley^  Plow.  342. 
1  Leon.  191. 
[See  oiao  diT.  Ill  &.  IV.  ff»f aim.] 

YIL  How  IT  asDULD  we  made, 

L  Officer  cannot,  on  distraining  for  fine  im- 
posed  by  ateward  of  a  court,  break  a  boose. 
12  Mod.  680. 

2.  If  the  outer  door  of  a  house  be  open,  one 
may  break  an  inner  door  to  distrain.  Brown^ 
ing  V.  Dame^  Ca.  T.  Hardw.  167.  Palmer  t. 
AUtcoC,  Comb.  17.  S.  P. 

3.  If  a  landlord  aeize  upon  some  goods  as  a 
distresa  in  the  name  of  all  the  goMa  in  the 
house,  it  will  be  good  seizure  of  alL  Dod  y. 
Mtmger,  6  Mod.  216. 

4  A  warrant  of  distress  need  not  be  return- 
ed.   6  Mod.  83. 

5.  In  making  a  distresa  of  the  cattle  of  a 
stranger  for  rent  taken  leyant  and  oouchant, 
notice  muat  be  giyen  either  to  tbe  owner  of 
tlfe  cattle  or  tenant  of  the  lands.  WalUr  y. 
Rvmball,  4  Mod.  394, 395. 

6.  Notice  to  the  owners  of  the  goods  dis- 
trained is  sufficient  Waher  v.  Rumbatl^  1  Ld. 
Raym.  54 

7*  A  personal  notice  answers  the  intent  of 
tbe  act,  and  ia  more  than  it  requirea.  12  Mod. 
ifi. 

8.  A  poor*B  rate  cannot  be  distrained  for  by 
a  warrant  issued  before  it  is  due.  Draey  y. 
7U6ei,  6  Mod.  214 

9.  A  power  to  distrain  for  non-payment  of 
tvDi,  may  be  put  into  execution  without  a  de- 
mand on  the  precise  day.  Maund'a  caae,  7 
Co.28b.    1  Saund.  Rep.  287  c. 

10.  Tender  upon  land  before  the  distress 
^oaikeu  the  distress  tortious;  tender  after  the 
<li>tress,  and  before  the  impounding,  makes 
the  detainer  and  not  the  taking  wrongful;  ten- 
der  after  the  impounding  makes  neither  the 
one  nor  the  other  wrongftiL  Six  CarpetUera^ 
«ue,8Co.l46a. 

^IL  lUarBCTUiG  ssyxRAL  distrkssks. 

1*  A  joint  distresa  for  two  distinct  mes- 
^H^  at  two  distinct  rents,  cannot  be  justi- 
^  l^r«n  y.  fitrftmtre,  Ca.  T.  Hardw.  245. 
*«-1040.aG 

2.  Regularly  a  man  ahould  distrain  for  the 

^le  at  once.    1  Saund.  Rep.  301.    Lutw. 
1694]. 

3.  When  a  first  is  found  by  a  jury,  under 

1<  Car.  2.,  to  be  of  leas  yalue  than  the  ar- 

^J*t  a  second  may  be  had.    1  Saund.  Rep. 
301  a.  "^ 

4  Held,  that  aeyeral  distreaaea  in  one  day 
wf  one  rent  in  arrear,  are  not  juatifiable;  but 
tfat  different  daya,  they  are.    Mo.  7. 

^'  In  case  of  aeyeral  distresses,  the  distrain- 
^^oold  be  able  to  ahow  that  there  was  not 
^>>n»ent  on  the  premiaea  at  the  time  of  the 
^  diitreas,  or  that  the  value  waa  miatakea. 
'  Stood.  Rajft.  301  a. 


IX.  How  A  omna  n  to  si  TwaTtD;  auo 
anPBCTiNo  THB  aALKor  a  Diaraxss. 
1.  A  distress  ought  to  be  safe^  kept  Yely. 
194 

3.  A  diatreaa  ouffht  not  in  general  to  be  uaed, 
because  the  party  naa  it  by  law  only  as  a  gage. 
BajTshawe  y.  Onward^  Cra  Jac.  14B, 

S,  But  it  may  be  uaed  for  the  owner's  bene- 
fit, though  it  cannot  be  used  or  altered  to  hia 
prejudice.  Duncomb  y.  Reeve,  Cra  EUia. 
783. 

4.  A  diatreaa  taken  in  two  places  for  one 
cauae  ought  to  be  impounded  together.  Wal- 
ters, RumbaL,  1  Ld.  Raym.  54. 

5.  A  distress  need  not  be  put  into 
*the  common  pound,  but  may  be  put  [  *639  ] 
into  a  pound  oyert.     Vaepor  v.  Ed' 
ioardf,12Mod.  654 

6.  The  pound  is  the  pound  of  the  distrainer, 
though  in  another  man*B  soil;  which,  if  broken, 
parcBfraeio  lies.    13  Mod.  654 

7.  A  distrainer  must  take  care  to  keep  tbe 
pound.    13  Mod.  654 

8.  Lands  in  two  counties  not  contiguous  are 
demised  together;  a  distress  taken  in  one 
county  cannot  be  driven  into  the  other.  WaU 
ter  V.  Rumbalt  1  Ld.  Raym.  54 

9.  Cattle  distrained  need  not  be  tied.  Foa- 
per  V.  Eddowee,  1  Ld.  Raym.  730. 

10.  At  common  law,  if  a  landlord  who  dis- 
trained barrels  of  beer,  drew  beer  out  of  the 
barrels,  &&,  he  waa  a  trespaaaer  ob  tmlto. 
6  Mod.  216. 

11.  So,  if  the  landlord  did  not  remove  the 
distress  in  a  reasonable  time,  he  was  held  to 
be  a  trespasser  ah  imtio.  Or\fin  v.  Scatt,  3 
Ld.  Raym.  1424 

12.  The  time  allowed  waa  five  days.  S.  C. 
Stra.717. 

13.  But  by  11  G.  2.  e.19.,  distresses  for  rent 
shall  not  be  deemed  unlawful  for  any  irregu- 
larity or  unlawful  act  afterwards,  nor  the  party 
deemed  a  treapaaaer  ah  intfto.    6  Mud.  216  n. 

14  A  distress  for  rent  could  not  be  sold  at 
common  law.    1  Saund.  Rep.  276.  e.  n.  (3). 

15.  Upon  a  diatringaa  out  of  a  court  baron, 
the  eattle  could  not  be  sold.  Oomereal  v. 
Wayte^  Cro.  Jac.  255.  Gomertal  v.  Medgate, 
Yelv.l94aP.   Noy,17. 

16.  But  where  a  statute  gives  a  penalty  to 
be  levied  by  distress,  it  gives  a  power  to  sell 
without  other  words,  ^non.  T.  Jones,  25. 
Morley  v.  Stacker,  6  Mod.  85.  Rex  v.  Speed,  1 
Salk.379.    1  Ld.  Raym.  583.  a  a 

17.  Held,  that  the  lord  might  aell  a  diatreaa 
taken  for  a  fine.     Trye  v.  Burgh,  Noy,  17. 

18.  But  a  distress  cannot  at  this  day  be  sold 
which  is  taken  damage  feasant  1  Saund.  Rep. 
276  e.  n.  (3\ 

19.  Goods  distrained  cannot  be  eold  upon 
credit    6  Mud.  83. 

20.  If  a  diatreaa  under  a  penal  atatute  be 
begun,  a  removal  of  the  conviction  by  eer- 
tiorari  shall  not  impede  the  eon^letion  of  it 
Jforisy  V.  iStodtsr,  6  Mod.  83. 

31.  Distresa  taken  in  two  countiea  may  be 
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appraised  by  authority  of  the  oiRcer  in  one 
county.     Walter  v.  Rumbal,  1  Ld.  Raym.  54. 

22.  Distress  taken  by  the  bailifT  of  the 
hundred  of  A,  in  the  hundred  of  A  and  B  (be- 
ing contiguous);  the  bailiif  of  A  sells  in  the 
hundred  of  B,  having  given  notice;  it  is  goodi 
being  an  entire  distress,  which  cannot  be  se- 
vered.    Walker  ▼.  Rumbald,  12  Mod.  76. 

23.  On  a  distress  for  rent  out  of  lands  in  se- 
veral counties,  the  constable  of  either  county 
may  sell  the  distress,  and  make  the  oath. 
Walter  v.  Rutnball,  Comb.  336.    Salk.  247. 

24  On  tender  of  damages,  a  distrera  ought 
to  be  discharged.  Vasper  v.  Eddowes,  1  Ld. 
Raym.  719. 

25.  Cattle  distrained  for  rent  must  be  re- 
turned upon  payment,  though  return  implc 
yisable  has  been  awarded.  Home  v.  Lewifij  1 
Ld.  Raym.  643. 

26.  A  distress  in  Withernam  was  staid  on 
tender  of  damages  assessed.  Vaaper  ▼.  Ed- 
dottea^  1  Ld.  Raym.  720. 

27.  Tender  of  amends  after  impounding 
comes  too  late;  it  is  void  if  made  to  a  servant, 
but  good  to  a  bailiif.  51^16.  PUkington  v.  HasU 
ings,  Cro.  Eliz.  813. 

28.  A  distress  sold  at  the  appraised  price 
■hall  be  intended  to  be  sold  at  the  best  price. 
Walter  v.  Rumhal,  1  Ld.  Raym.  54. 

29.  If  a  constable  under  a  warrant  of  dis- 
tress levies  and  sells  spoods,  but  afterwards, 
tmder  an  idea  that  he  had  no  right  to  sell,  he 
undoes  the  sale  and  restores  the  money  to  the 
burer,  and  the  goods  to  the  owner,  the  court 
will  not  grant  a  mandamus  to  coi'npel  him  to 
pay  the  money.    Morley  t.  Stacker,  6  Mod.  83. 

X.    ExrXNSBS  OF  A  DISTRESS.     ' 

Parish  officers  levying  a  poor-rate  under  a 
warrant  of  distress,  may  retain  out  of  the  pro- 
duce of  the  goods  sold  the  necessary  expenses 
of  the  distress  and  sale.  MovBe  v.  Cocksedge, 
Willes,  636. 

XI.  Effect  of  disthainino. 

1.  Distress  after  a  forfeiture  waives  it  2 
Saund.  Rep.  288. 

2.  As  long  as  a  distress  is  detained,  it  is  a 
bar  in  trespass.  Vtupor  v.  Edtoards,  12  Mod. 
663. 

*3.  A  distress  and  sale  given  by 
[  *540  J  statute  are  in  the  nature  of  an  execu- 
tion.   Moyae  v.  Cocksedge^  Willes, 
636. 

4.  A  distress  on  the  land  after  breach  of  a 
condition  amounts  to  a  claim  of  the  seignory 
to  which  it  was  annexed.  CholmUtft  case,  2 
Co.  50  a. 

XII.  CoNSBdUENCEfl  OF  THE  ESCAPE,  DEATH,  OR 
RESCUE  OF  A  DISTRESS. 

1.  If  cattle  distrained  escape  out  of  pound 
overt  voUhmU  ditArainer^%fault,\he  distrainer's 
remedy  by  action  of  trespass  revives.  Vaepor 
V.  Edwards,  12  Mod.  665.    1  Salk.  24a  S.  C. 

9.  So,  an  action  lies  after  a  distress  for  the 
came  cause,  if  the  distress  dies  or  escapes 
though  the  defendant's  default  Vasper  v. 
Eddowes,  1  Ld.  Raym.  720.  1  Salk.  248. 


3.  If  distress  for  damage  feasant  die  in 
pound  or  escape,  he  cannot  retake  it ;  but  if 
for  rent  he  may  distrain  de  novo,  Awm.  12 
Mod.  397. 

4.  If  a  distress  escape  out  of  pound,  tm- 
pass  cannot  be  brought,  unless  it  appears  it 
was  without  default  Vaspor  v.  Edwoards,  12 
Mod.  658. 

5.  TVover  will  not  lie  by  a  landlord  for  goods 
taken  under  a  distress.  2  Saund.  Rep.  47  a. 
n.  [c\, 

6.  If  cattle  distrained  be  put  in  pound  overt 
and  die,  action  may  be  brought  or  distress  de 
novo,     Vaspor  v.  Edwards,  12  Mod.  662. 

7.  So,  if  stolen  out  of  it     12  Mod.  662. 

8.  Where  a  distress  escapes,  though  against 
the  distrainer's  consent,  no  action  lies  fer 
damages.    Jasper  y,  Edowes,  11  Mod.  21. 

9.  If  one  come  to  distrain  for  damage  ^- 
sant,  and  sees  the  cattle,  and  the  owner  drives 
tliem  off,  he  cannot  distrain  them  damage 
feasant,  but  is  put  to  bis  action  of  trespass. 
Case  of  Avowry,  9  Ca  29  a. 

10.  On  a  distress  for  some  rent  due,  and 
some  not  due,  if  the  distress  be  rescued,  the 
plaintiff  shall  not  recover  damages  for  that 
which  is  not  due  being  rescued.  Rieetrds  v. 
Comforth,  5  Mod.  366. 

11.  If  a  landlord  has  seized  goods  u  a  Ea- 
tress for  rent,  and  quitted  them  two  intenren- 
ing  nights,  the  retaking  of  them  is  not  a  rescue 
within  2  W .  &>  M.  c.  5.  Dod  ▼.  Monger,  6 
Mod.  21 6. 

XIII.  What  remedy,  if  a  distress  be  iludsal 

OR  abused. 

1.  Trespass  does  not  lie  for  taking  an  ex- 
cessive distress ;  it  should  be  case.  Lynne  v. 
Moody,  2  Stra.  851.  Fitzg.  85. 

2.  Impounding  in  another  county  does  oat 
make  the  party  a  trespasser.  Gourbarf  v. 
Pelal,  2  Stra.  1272. 

3.  No  action  of  trespass  will  lie  for  a  lessee 
fbr  years  against  the  lessor,  although  he  dis- 
train without  cause.    Arum.  11  Mod.  209  n. 

4.  Trover  lies  fbr  the  owner  to  recover  goodf 
taken  under  a  wrongful  distress,  but  not  under 
an  irregular  one.  2  Saund.  Rep.  47  p,  n.  [6]. 
Salter  v.  Butler,  Yelv.  9, 10. 

5.  Detinue  lies  fbr  detaining  a  distress  when 
the  arrears  are  tendered  after  return  irreple- 
visable. Vasper  Y.  Eddowesi  1  Ld.  Raym. 
720. 

6.  In  case  of  distress  when  no  rent  is  due. 
the  tenant  may  make  rescous ;  but  if  the  lord 
encroached  on  his  tenant,  he  could  not  ansd 
it  in  pxi  avowry,  unless  against  the  lord's  suc- 
cessor, or  the  issue  in  tail,  or  where  the  en- 
croachment was  by  coercion  of  distress ;  but 
if  the  lord  dif trained  fbr  the  rent,  and  the  eo- 
croachment  also,  the  tenant  might  tender  what 
was  due,  and  make  rescous  on  refusal ;  or  the 
encroachment  might  be  avoided  in  an  acticm 
by  the  lord  fbr  the  rescous,  or  in  trespass  by  the 
tenant  for  the  distress.  BeviPs  case,  4  Co.  8 1. 

7.  A  tortious  distress  may  be  raeeued  beibie 


DISTRffiUTION. 


541 


it  is  impounded,  but  not  after.    Cotatoorth  v. 
Bttiton,  1  Ld.  Raym.  105.  Salk.  247.  &  C. 

8.  If  beasts  distrained  are  put  in  a  pound 
overt  without  cause,  the  owner  cannot  brieak 
pound,  bat  most  bring  replevin,  ilnon.  1 
And.  31.  pi.  75. 

9.  Upoo  a  distress  of  sheep  damage  feasant 
which  are  intermingled  with  the  sheep  of 
another,  be  can  sever  the  sheep  and  lead  them 
away,  and  such  rescue  is  lawfuL  Jenningg  v. 
Flaister,  2  Ro.  163. 

10.  If  a  person  make  a  second  distress  for 
the  same  canse,  a  replevin  is  the  only 
means  by  which  the  owner  can  retake  his 
goods.    Anon.  7.  Mod.  118. 

11.  Goods    taken  as   a  distress  on  a  con- 

viction under  an  act  parliament 
[  *54l  ]  ^cannot  be  replevied.    Semb,  Fear- 

•an  V.  BoberU,  WiUes,  672.  Id. 
n.  (ft). 

12.  If  it  be  abused,  trespass  lies.     PledaU 
V.  JCaop,  1  And.  65. 

13.  Infbrnuition  does  not  lie  against  the 
lord  of  a  manor  for  taking  an  unreasonable 
distress ;  but  the  remedy  is  by  action  on  the 
statute  of  Marlbridge.  Rex  v.  Ledgingham^ 
1  Mod.  288.     1  Vent  104.  S.  C. 

14  The  owner  of  goods  distrained  on  the 
premises  may  bring  oMSumpnt  against  the 
tenant  for  the  money  paid  for  their  redemp^ 
tioD.    1  Saund.  Rep.  264  h,  n.  [e]. 

XIV.  Pleadimg. 
(a)  In  an  action  for  a  wrongful  distie9$; — 
1.  Declaration. 

1.  A  declaration  in  trespass  fi>r  making  a 
colourable  distress  for  rent,  upon  the  2  W.  & 
M.  c  5.,  need  not  state  a  demise  in  form ;  it  is 
tufficient  to  say  the  goods  were  taken  nomine 
^iflrtctionis.  Salter  v.  Brunaden.  4  Mod. 
231. 

2.  In  an  action  on  the  second  branch  of  the 
first  section  of  1  &  2  P.  <S&  M.  s.  12.,  the  place 
where  the  distress  was  taken  is  not  material, 
though  it  is  on  the  first  branch  where  the  dis- 
tance is  the  offence.  Anon,  2  Dy.  237.  pi. 
33.  /  f 

3.  If  a  distress  has  been  taken  in  the  honour 
of  W  in  ono  county,  and  driven  to  the  castle 
of  W,  which  is  in  another,  and  where  the 
court  of  the  honour  is,  the  aecedaa  ad  curiam 
may  be  directed  to  the  sheriff  of  tlie  hitter 
^unty,  and  plaintiff  declare  of  a  taking  in  the 
fiwt    Anon,  2  Dy.  168.  pi.  20. 

4  Count  for  distraining  beasts  of  the  plough 
****r«/ormn7ii  statuti,  is  well  enough,  without 
averring  that  he  had  other  goods  sufficient  for 
the  distress.  Dawson  v.  Alford,  3  Dy.  312. 
pi.  86. 

2.  Plea. 
1*  A  plea  justifying  under  the  statute  2  G. 
*'  of  fraudulent  removals,  must  show  that  the 
1^  were   the  tenant*a      2  Saund.    Rep. 

2.  The  statute  does  not  apply  to  goods 
fraudulently  removed  before  any  rent  is  due. 
^  Saund.  Rep.  284  a. 


3.  In  trespass,  defendant  justifies  under  a 
distress  fi>r  rent,  and  shows  that  the  appraisers 
were  sworn  before  the  headborough,  though  a 
constable  was  present ;  the  parties  go  to  issue, 
which  was  found  for  defendant ;  the  verdict 
shall  be  set  aside;  and  writ  of  inquiry  award- 
ed;  for  as  the  constable  was  present,  the  head- 
borough  had  no  power  to  administer  the  oath ; 
so  that  defendant  shows  that  the  sale  could 
not  be  justified.     Broome  v.  Rice^  Stra.  873. 

[See  further,  post,  tit  RErLXvuv.] 

DISTRIBUTION. 

1.  At  common  law,  none  haid  a  right  to  an 
intestate's  estate,  but  the  ordinary  was  to  dis- 
tribute it  to  pious  uses.  Palmer  v.  AlHcoek^ 
3  Mod.  59. 

2.  If  the  husband  does  not  reduce  the  wife*8 
right  into  possession,  and  she  survives,  on  her 
death  her  representative  shall  have  it  EUkU 
v.  Collier,  1  WiU.  1«9. 

3.  By  the  29  Car.  2.  c.  3.  s.  25.  it  is  dechir. 
ed,  that 'the  statute  of  distributions  shall  not 
extend  to  the  estates  of  femes  coverts  that 
shall  die  intestate,  but  that  their  husbands 
shall  have  administration  of  their  personal 
estate,  and  enjoy  the  same  as  they  might  have 
done  before  the  act  WtUon  v.  Drake,  2  Mod. 
20.  fiotit. 

4.  Distribution  of  an  intestate's  personal  es* 
tate  shall  be  according  to  the  law  of  the  place 
at  which  he  was  domiciled  at  the  time  of  his 
death.    1  Saund.  Rep.  275.  n.  [a], 

5.  Borough-English  lands  shall  be  brought 
into  hotchpot.    PraU  v.  PraU,  Stra.  935. 

6.  A  descent  of  lands  in  borough-English 
shall  not  hinder  the  youngest  son  from  having 
a  full  distributive  share  of  his  father's  personiu 
estate.  Lutwyche  v.  Lutwyche,  Ca.  T.  Talb. 
276  to  280. 

7.  An  estate  pur  outer  vie  is  a  freehold,  and 
not  within  the  statute  of  distributions.  Old- 
ham v.  Pickering,  Garth.  376.    3  Salk.  137. 

1  Ld.  Raym.  96.  S.  C. 

8.  The  third  part  of  the  effects  of  an  intes- 
tate freeman,  given  by  the  custom  of  London 
to  his  administrators,  shall  now  be 
divided  according  to  the  statute  *of  |  *542  ] 
distributions.     Percivall  v.  Crispe, 

2  Show.  175. 

9.  None  shall  have  distribution  but  those 
who,  at  the  time  of  the  death  of  the  intestate, 
are  entitled  to  it  Taylor  v.  Hayneo,  Skin. 
103. 

10.  Where  500/.  were  bequeathed  equally 
among  the  relations  of  B,  they  only  shall  take 
who  are  capablo  of  distribution  under  the  stat- 
ute, but  then  they  shall  take  per  capita.  Ty^mt- 
a$  V.  Hole,  Ca.  T.  Talb.  251. 

11.  If  the  intestate  have  two  sons,  and  no 
wife,  each  has  a  moiety  of  the  personal  estate. 
Palmer  v.  AUieock^  3  Mod.  59. 

12.  If  an  intestate  leave  two  sons,  and  one 
of  them  die  intestate,  his  share  of  the  father's 
estate  shall  go  to  his  administrator,  and  not  to 


543 


DISTURBANCE. 


the  adminiftrator  of  the  fiOher.  Pahner  v. 
AUieoek,  U  Show.  486.     Comb.  14,  15.  119. 

13.  If  one  entitled  to  dbtribation  die  before 
diBtribution  made,  his  share  shall  go  to  his 
ezeoator  or  administrator,  as  a  right  vested. 
JBroum  t.  Shore,  1  Show.  3.  3& 

14  If  a  share  of  the  residaom  lapses,  it 
most  be  distributed.  Page  v.  Page^  Stra. 
830. 

15.  Distribation  is  to  be  made  equally  be- 
tween the  half  and  the  whole  blood.  Tracy  v. 
Smith,  3  Lev.  173.  Show.  P.  C.  lOa  110. 
1  Mod.  309.  3  Mod.  305.  S.  C.  Broione  ▼. 
Browne,  Carth.  51.  1  Show.  3.  Comb.  113. 
S.  C. 

16.  Distribation  under  33  &  33  Car.  S.  c. 
10.  shall  only  extend  to  brothers'  and  sisters* 
children  of  tne  intestate.  Caldieot  v.  Smith, 
3  Show.  386. 

17.  And  therefore,  not  amongst  grandchil- 
dren or  collaterals ;  for,  after  bromers*  and 
sisters*  children,  the  estate  shall  go  the  next 
of  kin  of  the  intestate.  PeU  v.  Pett,  3  Salk. 
138.  1  Salk.  350.  13  Mod.  409.  1  Ld. 
Ravm.  571.    1  Com.  87.  S.  C. 

18.  A  niece  is  not  entitled  to  distribation 
with  her  grandmother.  Blaekborough  v.  Da* 
«ics,  13  Mod.  619. 

19.  Aunt  not  entitled  to  share  with  grand- 
mother, the  latter  being  nearer  of  kin.  ISlaek' 
borough  V.  Davis,  Salk.  351. 

30.  Uncles  of  an  intestate  are  entitled  to  an 
equal  distribation  with  nephews  and  nieces. 
Mourgue  v.  Buianeres,  Keny.  396. 

21.  Where  there  is  no  residuary  legatee  by 
the  common  law,  the  residuum  of  the  testa- 
tor*s  estate  shall  eo  the  executor.  Lord  Lans- 
dowfCs  case,  10  Mod.  99. 

32.  A  contrary  role  has  obtained  in  equity ; 
unless  when  it  appears  by  cdlateral  proof,  that 
it  was  the  intention  of  the  testator  Uie  execu- 
tor should  have  the  residuum.    10  Mod.  99. 

33.  Where  an  executor  had  no  specific  le- 
gacy  devised  to  him,  held,  he  should  have  the 
residuum  after  debts  and  legacies  paid.  ilutcA- 
ifuon  V.  Vincent,  9  Mod.  37,  3a 

34.  Where  the  executors  had  legacies  given 
them,  and  the  will  seemed  to  be  left  unfinished 
for  want  of  the  usual  conclusion,  **  in  witness 
whereof  I  have  put  my  hand  and  seal,**  the 
Lord  Chancellor  thought  this  a  strong  circum- 
stance to  induce  a  belief  that  the  surplus  was 
not  designed  for  the  executors.  Farrington 
V.  Knighly,  10  Mod.  443. 

35.  An  executor  having  a  specific  legacv  de- 
vised to  him  is  a  trustee  for  the  next  of  kin 
for  the  residuary  part.  Rael^fiM  v.  Carelen, 
9  Mod.  9.  JMottAeiot  y.  Courihepe,  3  Salk. 
83. 

36.  In  such  case,  the  surplus  shall  be  distri- 
buted.   Ruihdell  V.  Cameooe,  Stra.  568. 

37.  The  personal  estate  in  the  hands  of  the 
executors.  Sec  roust  come  in  aid  of  the  real 
Awm.  9  Mod.  66. 

38.  Where  lands  are  devised  to  be  sold  for 
Che  payment  of  debts,  an  azecutor  shall  not  be 


oontributory  oat  of  thepenonal  estate,  bM  m 
administrator  dmU,  FViheam,  ▼.  EttaOmtf 
HnrUton,  1  Lev.  203. 

39.  A  beqaeathe,  after  paTment  of  hisddto 
and  legacies,  the  residue  to  his  wiie,  to  dii|iae 
for  the  good  of  his  soal,  and  makes  her  exec 
utrix ;  Sm  takes  the  residue  as  such,  and  uA 
as  legatee,  iisiifct  t.  Albonmgk,  3  Df.  331. 
pi.  21. 

30*.  In  general,  where  an  executrix  fav  t 
legacy  left  her,  the  sarphis  of  the  testator'i 
estate  will  be  decreed  to  be  distributed  le- 
cording  to  the  statate  of  distributions.  Pern- 
eU*s  case,  10  Mod.  39a  Lord  LentdMrn^t 
case,  10  Mod.  400,  401.  FkrringUm^.Knigk- 
/y,  10  Mod.  443. 

31.  An  administrator  can  be  eompeOed  b/ 
the  ordinary  to  account.  SkeUekarnt  v.  Hsf, 
1  Ro.  123. 

•32.  Where  there  is  an  executor,  [  'SiS  J 
the  spiritual  court  cannot  compel  dis- 
tribution.    Petit  v.  Smithy  1  Ld.  RayoLSfc 
363.    Comb.  37a    1  Com.  3.  n. 

33.  The  spiritual  court  can  never  enfbroB 
distribution,  unless  there  be  no  will,  or  a  wiD 
directing  it ;  chancery  sometimes  does.  Jme» 
13  Mod.  556.  1  Ld.  Raym.  86. 

34.  The  spiritual  court  cannot  order  dirtri- 
bution  where  there  is  a  le^cy  to  the  e»cotor. 
ffotton  v.  ffaftofi,  3  Stra.  865. 

35.  But  the  administrator  is  not  o«DP^^ 
to  distribute  the  surplus  of  the  goo<^«oMro- 
ing  to  the  directions  of  the  ordinary.  fitew"<f« 
case.  Hob.  83. 191. 

36.  Any  person  entitled  to  a  diitritatioo 
may  sae  an  administrator  in  the  spintoil 
court  to  account,  &«.  Arckbp.  ofCanterbim/^* 
WilUo,  Salk.  351. 

DISTRINGAS. 

1.  A  distringas  is  the  common  law  pn*Bii 
of  a  hundred  court.  Wr^At  v.  Orsmf,  7 
Mod.  1.    iinofi.  7  Mod.  44 

3.  Distringas  lies  against  the  abeni^  (A- 
rected  to  the  coroners,)  for  not  V*7^^ 
the  money  after  a  venditiom  expomu.  2  Staod. 
Rep.  47  r.  . 

3.  Mistake  m  the  distringas  aided  by  tbe 
statute  of  jeofails.  FowkB  v.  ChM,  Cra  J»c- 
396.  443.  637.  See  ante,  tit  Ambwubtt,  p- 
65.  ^ 

4.  On  the  return  ofthe  distringas  on  »^^ 
ofnoetanter,  if  the  vills  plead  to  the  dwWjJJ 
only,  there  shaU  be  judgment  for  wi»|f°J^ 
inqui^  executed,  ttex  v.  Eatt  GriMtatd,  i 
Mod.  66. 

[iSee  also  jwft,  tit.  VEimtx.] 

DISTURBANCE.         ,.     . 

1.  A  suit  in  equity  is  not  a  legs!  diitfirt»- 
anoe.    3  Mod.  55.  ^ 

3.  In  oioumpnt  on  a  promise  to  '^^^ 
plaintiff  harmless  in  the  possession  of  a  warn 
m  consideration  of  his  paying  so  much  t  r<|i^i 
an  allegation  that  such  a  person  sdm  ^ 
and  recovered  judgment,  is  ioiBcieDt  in' 
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Terdict,  aHhcnq^  it  is  oot  stated  that  the  dis- 
torber  had  title.  Major  y.  Griggs  2  Mod.  213. 
[&e  ante,  p.  405,  406,  407,  408.,  and  pott, 
titOmcE.] 

DIVORCE. 
L  What  is  a  cause  of  Divoac^  p.  S43. 
II.  What  mot,  p.  543. 
IIL  How  and  wren  it  kat  bk,  p.  543. 

IV.  CoNSSaUENCES  OF  A  DIVORCE,  p.  544. 
V.  How  FLAADED,  p.  544 

I.  What  ib  a  cause  of  dxyorcb. 
Taking  the  wiie^s  clothes  is  a  food  cause 
of  divoice  propter  stevUianu    Manby  y.  Scottj 
1  Sid.  iia 

*    II.  Whatnot. 

1.  Marrying"  a  wife's  sister's  daughter  is 
no  cause  of  divorce.    AfanneV  case,  Mo.  907. 

2.  If  one  wife  be  living,  the  marriage  with 
a  second  is  void  ab  initio.  Kyddeston  v. 
Wbgon,  Cro.  Eliz.  85a 

III.  How  AND  WHEN  FF  MAT  BE. 

1.  Divorce  for  adultery  was  anciently  a 
viacttlb  matrimonii.    Anon,  3  Salk.  138. 

3.  CatMa  frigiditatio  is  a  vinculo  matri- 
momi ;  bat  if  both  marry  again,  and  have  chiL 
dreo,  the^  shall  cohabit  again,  for  the  church 
wu  deceived.  SabeWg  qase,  and  Bury" 8  case, 
3  Dy.  17a  pL  40. 

3.  A  divorce  after  the  death  of  any  of  the 
parties,  or  a  sentence  declaring  that  the  mar- 
ria^e  waa  void,  afler  the  death  of  any  of  the 
Ittrtie«,i8  void,  and  shall  not  bind  them.  JTennV 
case,  7  Co.  446. 

4.  Though  the  death  happen  pending  the 
viit  in  the  ecclesiastical  court  IRnkB  v.  Har- 
rit,  4  Mod.  182. 

5.  Where  a  man  married  his  first  wife's 
^ster,  and  upon  a  libel  against  him  for  incest, 

he  pleaded  the  death  of  *his  wife 
[  *M4  3  in  abatement,  and  yet  that  court 

proceeded  to  annul  the  marriage,  a 
^ohibition  was  granted  quoad  the  annufiing 
tile  marriage  after  the  death  of  the  wife,  but 
A«W  that  they  might  proceed  againat  the  Am. 
^^  pro  salute  anim®.  Hinks  v.  Harris, 
Cwth.  271.  Salk.  121. 

^,  Sentence  in  the  spiritual  court  given 
^S^jpsi  a  marriage,  is  good  till  repealed.  Jonea 
^'  ^«re,  Garth.  225. 

IV.  CoNSEaUENCES  OF  A  DnrORCE. 

1>  If  the  divorce  be  a  menaa  et  thoro,  still 
^e  release  of  the  husband  a^flerwards  shall 
^  the  wife  of  a  legacy ;  yet  the  wife  can  sue 
jwne  without  her  husband,  de  where  the  bus- 
w^dwexUed.  -a«pA«na  V.  Tlrf,  Ma  665. 
2.  If  a  divorce  be  for  incontinency  of  the 
»*  neither  of  them  can  marry  again.  Rye 
▼•*'tti«ami?,Mo.683. 

^- In  case  of  a  divorce,  the  wife  shall  have 
rock  any  goods,  given  by  her  father  in  mar- 
r^  with  her,  that  are  undisposed  of.  Anon. 
*^'13.pL61. 

»«j  ■  '^^wue  of  her  suit  after  divorce  is 
^«fl-   Manby  y,  Scott,  1  Keb.  339.  pi.  13. 

Vol.  1.  51 


5.  A  feoffment  by  a  husband  de  facto  is  a 
discontinuance,  notwithstanding  a  subsequent 
divorce.    Cage  v.  Acton,  1  Ld.  Raym.  521. 

6.  Having  two  wives,  one  whereof  is  di- 
vorced  cauaa  aduJterii  or  otetituB,  is  not  with- 
in the  statute  of  1  Jac  cap.  11.  Rex  v.  Mid- 
dZeton,J.  Kely.27. 

7.  There  is  a  difierence  where  the  first 
wife  is  married  in  France,  d&c,  and  the  se- 
cond  here,  and  a  contra.  Anon.  J.  Kely.  79, 
80.  ^ 

8.  Divorce  a  vinculo  matrimonii  defeats 
dower ;  but  a  menaa  et  thoro  does  not  2  Saund. 
46. 

9.  Afler  divorce  annulling  marriage  for 
ever,  the  lord  shall  not  be  punished  for  waste 
or  other  things  done  to  land,  &,c.  Butler  v. 
Baker,  1  And.  352. 

10.  Feme  covert  afler  separation,  and  the 
husband  gone  abroad,  is  liable  to  be  made  a 
bankrupt  Deerly  v.  Ducheaa  of  SSazarine, 
Salk.  116.  n. 

V.  How  PLEADED* 

In  pleading  a  divorce,  the  judge's  name 
coram  quo  must  be  precisely  pleaded.  Moona 
V.  Webber,  2  Leon.  270,  271. 

DOG. 

1.  In  an  action  for  killing  ^  dog,  it  is  «  suf- 
ficient  justification,  that  a  dog  was  in  a  war- 
ren pursuing  the'  conies,  or  in  a  park  chasing 
deer,  and  therefore  defendant  killed  him.  i^ar- 
rington  v.  Turner,  3  Lev.  Sa    Cro.  Jac  44. 

1  Saund.  Rep^  84.  n.  (3.) 

2.  But  it  is  no  justification  for  killing  a 
mastiff,  **  that  he  ran  violently  upon  the  de- 
fendant's dog  and  bit  him,"  unless  the  defend- 
ant go  on  to  state  that  he  cou^d  not  otherwise 
separate  the  dogs.  Wright  v.  Ramscot,  1 
Saund.  84.  1  Sid.  336.  1  Lev.  216.  2  Keb.  237. 
S.C. 

DONATIO  MORTIS  CAUSA. 
There  must  be  an  actual  delivery  to  the 
donee,  or  some  one  for  him,  in  order  to /trans- 
fer  the  property.    2  Saund.  Rep.  47  a.  n.  [d.] ; 
and  cases  there  cited. 

DONATIVE. 

1.  The  incumbent  of  a  donative  is  exempt, 
ed  from  the  visitations  of  the  ordinary,  and 
from  attendance  at  visitationai  ilnon.  3  Salk. 
140. 

2.  The  minister  of  a  donative  who  does  not 
come  in  by  the  bishop's  institution  has  no 
cure  of  souls ;  but  if  the  church  once  becomes 
presentative,  the  minister  has  then  the  curepf 
souls.    Gierke  v.  Heath,  1  Mod.  12. 

3.  A  presentation  may  destroy  an  impro- 
priation, but  not  a  donative.  Jjodd  v.  Widows, 

2  Salk.  541.    Holt,  259.  S.  C. 

4  The  {larson  of  a  donative  cannot  marry 
rsons  without  a  license.    Maddox  v.  Peter- 

A,  1  Mod.  22. 
5.  The  spiritual  court  may  cite  the  minis- 
ter  of  a  donative  to  take  a  faculty  for  preach- 
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ing,  from  the  bishop.  AUane  y.  Exton^  1  Mod. 
90.  Sed  OH. ;  tee  Id.  nUi$  ;  and  4  Barn.  &.  C. 
555. 

•DOWER. 

[  *545  ]     I.  Whin  a  win  n  kntitlkd  to 

DOWER,  p.  545. 

11.  Whkn  not,  p.  646. 

IIL  Of  what  LAifDt,  &C.  thi  wm  sbau.  n 

Ufoowin,  p.  546. 
IV.  What  not,  p.  546. 

V.  How  BBK  MAT  BK  BAERSD  OV  IT,  p.  547. 

VI.  Weit  or  DOWER ; — 

(a)  Againtt  whom  U  Zief,  p.  547. 

(b)  Proeeedingt  premou9  to  declaring, 

p.  54a 
(e)  Declaration,  p.  548. 

(d)  Imparlance  and  view,  p.  549. 

(e)  Flea  in  abatement,  p.  549. 

(f)  PUa  in  bar,  p.  549. 

(g)  Evidence,  p.  551. 

(E)  Verdict  and  writ  of  inquiry,  p.  551. 
(1)  Damages,  p.  551. 
( i)  Judgment,  p.  551. 
(k)  Aeeignmeni  of  dower  s-^ 
1.  How  it  should  be,  p.  55!S. 
S.  How  to  be  pleaded,  p.  553. 
3.  Relative  to  the  tenant  in  dower, 
p.  553. 
(I)  Error,  p.  553. 
(m)  Execution,  p.  553. 
(n)  Scire  faeiai  on  the  judgment,  p. 

553. 
(o)  Ejectment  to  obtain  pouestion,  p. 
553. 

VII.  ReMEDT  in  EdUITT,  p.  554. 

I.  When  a  wife  is  entitled  to  dower. 

1.  A  tenant  for  life,  remainder  to  B  and  C 
for  years,  remainder  to  A  in  tail;  the  wife  of 
A  shall  be  endowed.  Bates  ▼.  Bates,  Lutw. 
p78.]  729. 

3.  N,  seised  of  certain  lands  in  fee,  married 
and  levied  a  fine  with  proclamations,  and  af^ 
terwards  was  indicted  and  outlawed  for  high 
treason  and  died ;  the  oonusees  conveyed  Uie 
lands  to  the  queen,  who  continued  seised  of 
them ;  five  j^ears  passed  afler  the  death  of  N., 
and  the  attainder  was  reversed  by  wr^t  of  er- 
ror:  the  wife  sued  to  the  queen  by  petition 
containing  this  special  matter,  and  upon  the 
petition  l^ing  sent  into  Chancery,  it  was  re. 
solved,  that  the  wife  should  be  endowed ;  for 
the  cause  of  action  and  rifht  of  dower  first 
accrued  to  the  wife  afler  the  reversal  of  the 
attainder.    MenviVs  case,  13  Co.  19. 

3.  Husband  makes  a  feoffment  and  levies  a 
fine,  and  is  attainted  of  treason  and  dies;  the 
heir  reverses  the  attainder  for  error  in  the  out- 
lawry; the  wife  shall  have  the  dower,  if  she 
claim  within  five  years  afler.    Mo.  639. 

4  If  the  husband  seised  of  a  rent  or  com- 
mon in  fee  releases  to  the  terre-tenant,  the 
rent.  Sec  (with  regard  to  the  wife)  has  con- 
tiniiance,  and  she  shall  be  endowed.    Lordi 
Abergavsnny^s  case,  6  Co.  78  b.  I 


5.  The  wife  is  entitled,  though  the  hnsland 
has  only  a  seisin  in  law  ;  but  not  if  the  sekin 
of  her  husband  be  defeated.  2  Saond.  Rep. 
45  fi.  n.  (5). 

6.  Notwithstandmg  cooveyanoes  made  bj 
tenant  in  tail,  the  wi&  shall  be  endovcd 
Blythemmn  v.  BIytkeman,  1  And.  291. 

7.  Where  a  remainder  in  tail  or  fee  comes 
to  or  descends  on  tenant  for  life,  either  by  kii 
own  act  or  the  operation  of  law,  the  two  es- 
tates  are  so  consolidated,  that  it  should  seem 
the  intermediate  contingent  estates  are  de- 
stroyed ;  or  if  they  do  open  on  the  oontinpen- 
cies  happening,  they  are  suspended  till  that 
time,  and  the  wife  of  the  tenant  for  life,  with 
such  contingent  remainders,  shall  have  dover. 
^M^er  V.  IMcer,  Ca.  T.  Hardw.  13. 

8.  A  tenant  for  life,  remainder  for  years,  re- 
mainder to  A  in  tail ;  A*s  wife  shall  be  endov- 
ed ;  but  otherwise,  if  the  mes^ne  remainder  bad 
been  for  life.    Bate's  case,  Salk.  264. 

9.  The  wife  is  entitled,  if  at  any  time  during 
the  coverture  the  husband  is  seised  in  fee- 
simple,  fee-tail  general,  or  as  heir  an  special 
tail,  she  beins  more  than  nine  years  old.  S 
Ssund.  Rep.  45  n.  n.  (5). 

10.  She  is  entitled  to  dower  afler  a  divorce 
a  mensa  et  thoro.    2  Saund.  Rep.  46. 

11.  To  confer  a  title  of  dower,  it  is  not  ne- 
cessary that  marriage  seisin  and  age  sboold 
concur  together  all  atone  time ;  it  is  suffident 
if  they  happen  during  the  coverture. 
MenvU's  case,  •  13  Ca  19.  Moore,  [  *546  ] 
639.  Sav.  54.  S.  C.  3  Inst  215. 
Bartholomew  v.  Belfield,  2  Bulstr.  245. 

12.  It  does  not  matter  whether  she  has  if- 
sue  by  him  or  not.    2  Saund.  Rep.  45.  n.  (5). 

II.  When  not. 

1.  The  wife  is  not  dowable  if  the  husband 
be  attainted  of  treason,  although  pardoned. 
Mayney's  case,  1  Leon.  3.  Menviu  v.  Btg^ 
Sav.  54. 

2.  The  wife  of  one  executed  for  treason, 
shall  not  have  dower  of  the  lands  which  be 
aliened  before  the  treason,  although  they  are 
not  forfeited.  Gate  v.  Wiseman,  2  Dy.  140. 
pi.  4. 

3.  The  wifo  of  an  alien  friend  or  enemy  ii 
not  entitled  to  dower,  unless  married  by  tk 
king's  special  license.    2  Saund.  Rep.  46  a. 

4.  Estate  for  life  to  A,  remainder  to  B  and 
his  heirs  male  of  the  body  of  A;  A*s  wife  shall 
not  be  endowed.  DunconUie  v.  Duncambe,  3 
Lev.  437.    See  also  Id.  96. 

5.  A  tenant  for  life,  remainder  to  J  S  and 
his  heirs  during  the  lifo  of  A,  remainder  to 
the  heirs  of  the  body  of  A;  the  wife  of  A  ii 
not  dowable.    Bates  v.  BaUs,  Lutw.  [278J. 

6.  The  wifo  of  a  joint^tenant  in  foe  is  not 
dowable.    2  Saund.  45  n.  n.  (5). 

7.  Nor  is  the  wifo  of  a  feoffee  to  uses,  exe- 
cuted  under  the  statute  of  H.  8.    2  Saund.  46* 


8.  Th< 


8.  The  wifo  of  a  oognizee  of  a  Boe  shall  wA 
be  thereof  endowed,  because  it  is  a  fictitioni 
seisin.    Duesa  t.  Harrison,  Vaugh.  41. 
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9.  If  a  man  bargain  and  mH  lands  to  an. 
csther  and  his  hein  by  deed  indented  and  in- 
rolled,  with  proriflo  on  Bach  act  done  that  the 
b&rgaiQ  and  sale  Bhail  be  void,  and  afterwards 
the  bargainor  takee  wife,  and  then  the  condi- 
tion is  broken,  and  before  entry  the  husband 
dies,  the  wife  shall  not  be  endowed.  FUxvnl- 
Uarn'M  case,  6  Ca  32  a. 

10.  She  is  not  entitled  afier  a  divorce  a  tin- 
eulo  inatrimonUj  if  she  elope  and  live  with  her 
adolterer.    2  Sannd.  Rep.  46.  n.  [  p.] 
III.  Of  what  lands,  &c.  thb  wifx  bball  bb 

KNOOWKD. 

1.  The  wife  is  entitled  to  be  endowed  of  those 
tenements  only  which  her  issue  may  inherit 
as  heir  to  her  husband.  2  Saund.  Rep.  45  it. 
n.  (5). 

2.  It  is  not  necessary  that  the  husband 
shoald  die  seised,  for  ifiie  alien  the  land,  it  is 
sabject  to  her  dower.  2  Saund.  Rep.  45  n. 
n.  (5). 

3.  The  wife  is  dowable  of  a  rent  in  fee. 
Dixon  T.  Harritan,  Vaugh.  40. 

4.  By  the  common  law,  a  rent  extinct  may 
be  said  to  be  tn  efse  to  some  purposes  as  to  a 
stranger ;  as  where  husband  seised  of  a  rent  in 
fee  releases  to  the  tenant ;  the  wife  shall  b& 
endowed  of  it    lAUingUm*8  case,  7  Co.  38  6. 

5.  She  is  dowable  ot  a  base  fee,  passed  to 
her  husband  under  an  innocent  conveyance 
from  a  tenant  in  tail.    1  Saund.  Rep.  260. 

6.  A  feme  shall  be  endowed  of  the  capital 
messuage,  or  eaptU  baronia^  except  of  a  feudal 
barony ;  but  at  this  day,  there  are  no  feudal 
baronies  except  Arunael.  Lard  Gerard  v. 
Lady  Gerard,  1  Salk.  253.  5  Mod.  64.  3 
Lev.  401. 

7.  l>ower  is  due  of  a  capital  messuage  that 

£*ves  title  to  a  new  barony.    Ld,  Gerrard  v. 
ady  Gerrard,  1  Ld.  Raym.  72. 

8.  Dower  in  gavel-kind  is  of  a  moiety  dum 
tola  et  casta  vixeril,  Cobham  v.  Tbmltnson, 
T.  Jones,  6. 

9.  A  widow  endowable  of  a  moiety  of  gavel, 
kind  land  cannot  waive  it  and  have  a  third 
part.    Anon,  Ma  260. 

10.  She  is  dowable  of  mines.  2  Saund.  Rep. 
46.  n.  [r], 

11.  Dower  lies  of  common  in  gross  uncer- 
tain, and  also  of  common  appendant  £r<- 
wood  V.  Drake  (in  error),  W.  Jo.  315. 

12.  She  is  dowable  of  tithes  since  stot  32 
H.  8.    2  Saund.  Rep.  46.  n.  [p]. 

13.  Of  an  use  since  the  sUtute  of  27  H.  8., 
but  not  before.  Ld.  Crumtotl  v.  Androa,  2 
And.  75. 

14.  Or  of  the  third  part  of  a  mill.  Gilpin 
V.  Coekson,  1  Lev.  182. 

15.  A  feme  is  dowable  of  an  advowson  in 
gross  or  appendant  Sir  C,  Howard  v.  Sir 
W,  CaoendUh,  Cro.  Jac  621 . 2  And.  175.  S.  P. 

IV.  What  not. 
1.  Dower  lies  not  of  a  tenement. 
[  ^547  ]  Kempy.  Kerrv,  Stra.  625.    Booth  v. 
"Marguio  of  lAndiey,  2  Ld.  Raym. 
1293. 


2.  She  is  not  entitled  if  her  husband  were 
seised  only  for  an  instant,  or  as  an  instrument 
2  Saund.  Rep.  46.  n.  [p]. 

3.  There  is  no  dower  of  trust  estatoi,  or  of 
an  equity  of  redemption  in  fee.    Id.  ibid. 

4.  She  is  not  dowable  of  copyhold,  unless 
by  custom ;  but  if  there  be  a  custom,  she  shall 
have  the  benefit  of  the  laws  for  the  recovery 
of  dower  in  freehold ;  and  therefore  damages 
under  the  statute  of  Merton.  2  Saund.  Rep.  46. 

5.  If  a  customary  tenant  be  severed  from 
the  manor,  the  wife's  dower  is  lost  Howard 
V.  BartUt,  Hob.  181. 

6.  The  feme  is  not  to  be  endowed  of  a  espttl 
haromm,  if  it  be  really  so.  Gerrard  v.  &er- 
rard,  12  Mod.  84. 

7.  A  woman  shall  not  be  endowed  of  a  re- 
oovery  without  execution.  Wimhuah  v.  Thti- 
6oi<,  Plow.  43. 

V.  How  SHI  mat  be  baeud  or  rr. 

1.  Dower  may  be  barred  by  a  recovery  or 
fine  by  husband  and  wife.  2  Saund.  Rep. 
42  m. 

2.  A  feoffment  by  A,  before  the  marriage 
of  his  son  to  the  use  of  the  intended  wife  tor 
life,  though  not  expressed  to  be  for  her  join- 
ture, yet  IS  so  within  27  H.  8.  c.  10.  AtkUmU 
case,  2  Dy.  228.  pL  46. 

3.  Feoffment  sealed  before  coverture,  but 
executed  after,  shall  bar  dower.  AmeotU  v. 
CaihMrick,  Cro.  Jac.  615. 

4.  A  bond  before  marriage,  to  settle  lands 
of  a  certain  value  on  the  feme  for  life,  and  for 
her  maintenance  if  she  survived  her  husband, 
decreed  to  be  in  bar  of  dower.  Vizod  v.  Lon- 
don, W.  Kely.  17. 

5.  On  a  devise  to  a  wife  for  life,  the  heir  is 
relievable  in  equity  against  her  dower.  Lato- 
renee  v.  DodweU^  1  1^.  Raym.  438. 

6.  Lands  by  purchase  to  A  and  his  wife, 
and  to  the  heirs  male  of  their  two  bodies  law- 
fully begotten,  is  a  bar  of  dower  within  the 
intent  though  out  of  the  letter  of  27  H.  8.  c.  10. 
s.  6.  Dueh£B$  of  SamerseC%  case,  3  Dy.  97.  pL 

7.  If  feme  accept  a  rent-charge  of  the  heir 
but  of  the  lands  of  which,  &c.  for  her  life,  this 
bars  her  of  dower.  BiekUy  v.  BiekUy,  1  And. 
287,28a 

8.  By  the  wife's  acceptance  of  dower  out  of 
lands  exchanged,  she  agrees  to  the  exchange. 
Butler  V.  Baker,  3  Leon.  271. 

9.  Acceptance  of  less  than  a  third  part  by 
assignment  of  the  sheriff,  is  a  bar  of  any  fur- 
ther allowance,  although  there  be  an  eviction 
from  part  of  it    Anon.  Mo.  679.  pi.  92a 

10.  A  man  seised  of  socage  land  in  fee,  and 
of  land  in  eapite  in  tail,  devised  the  third  part 
of  all  to  his  wife  in  recompense  of  dower,  and 
died;  she  enters  immediatelv  into  the  third 
part  of  the  fee-simple  lands;  mis  shall  bar  her 
fkrther  claim  by  27  H.  a  c.  10.  BusAs's  case, 
2  Dy.  220.  pL  12. 

11.  Devise  of  land  to  the  wife  during  her 
widowhood,  is  not  a  jointure  that  wiU  bar 
dower.    Anon.  Mo.  3L  pL  103. 
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152.  A  life-eitate  in  remainder,  after  the 
death  of  the  husband,  and  limited  on  condi- 
tion, is  a  good  jointure  and  bar  of  dower  within 
the  intent  of  27  H.  8.  c.  10.  VtrJiojCi  case, 
3  Dy.  317.  pi.  7. 

13.  Jointure  to  bar  dower  should  be  without 
condition  to  defeat  it  Wtntworih  v.  Went- 
worth,  2  And.  30,  31. 

14.  Grant  in  ^e  by  A  to  himself  and  his 
wife  on  their  marriage  may  be  averred  for 
jointure,  and  shall  bar  dower  by  the  equity  of 
27  H.  8.  c.  10.  DennU'i  case,  2  Dy.  248.  pL 
78. 

15.  A  father  makes  a  feoffment,  upon  con- 
dition to  enfeoff  his  son  and  the  Bon*8  wife  in 
tail ;  this  is  a  jointure.    Anon,  Mo.  28.  pi.  91. 

16.  Fine  by  the  husband  bars  dower,  unless 
the  wife  claims  within  five  years  from  his 
death.    Damport  v.  Wright,  2  Dy.  224.  pL  28. 

17.  Dower  cannot  be  barred  but  by  an  ex. 
press  intention  of  the  parties.  Charles  v.  An- 
drews, 9  Mod.  152. 

18.  Alienation  will  not  prevent  dower,  but 
it  will  free-bench.    Benson  v.  Seat,  3  Lev.  386. 

VT.  Writ  or  dowxr. 
(a)  Against  whom  it  lies, 
1.  A  writ  of  dower  unde  nihil  habet  lies 
only   against   the    tenant   of  the   freehold. 

2  Saund.  Rep.  43. 
[*M8]      *2.    It   lies    against   an    inftnt 
^fion.  Jenk.  Cent  284.  pi.  16. 
(b)  Proceedings  previous  to  declaring, 

1.  The  summons  ought  to  be  made  on  the 
land  by  two  summoners,  whether  tenant  is 
there  or  not ;  but  it  is  never  actually  made. 
See  2  Saund.  Rep.  43. 45  c.  AUen  v.  Walter, 
Hob.  133. 

2.  No  notice  of  summons  by  the  demandant 
is  necessary;  but  by  the  13  £liz.,a  proclamation 
must  be  made  at  the  church  door  of  the  parish 
where  the  lands  lie ;  and  it  must  be  fourteen 
days  before  the  return  of  the  writ  2  Saund. 
Rep.  43.  43  a. 

3.  Where  the  lands  are  in  one  county,  the 
summons  must  be  made  at  a  parish  church 
porch,  though  it  be  in  another  county.  Rag- 
ster''s  case,  Cro.  Eliz.  472.    2  Saund.  43  a, 

4.  If  the  lands  lie  in  several  parbhes,  a  pro- 
clamation at  the  church  door  of  one  is  suffi- 
cient   Allen  v.  Walter,  Hob.  133. 

5.  The  summons  is  returnable  on  the  day 
of  the  return  of  the  writ  2  Saund.  Rep.  43  a 
n.  (2). 

6.  No  re-summons  is  necessary,  but  may  be 
by  custom.    2  Saund.  Rep«  43  d,  n.  (2). 

7.  It  muM  appear  by  the  sheriff's  return, 
that  the  land  lies  in  the  parish  where  the  pro- 
clamation of  summons  was  made :  it  is  not 
sufficient  to  return  **  that  the  sheriff  proclaim- 
ed the  contents  of  the  writ,"  for  he  must  pro- 
claim, ^  that  he  made  summons  on  the  land  :** 
he  may,  however,  return  that  he  made  '*  pro- 
clamation of  the  said  summons  on  the  land.'* 
Fumis  V.  Waterkouse,  I  Mod.  197.  2  Saund. 
Ren.  43  b, 

6.  At  the  return  of  the  summons,  the  tenant 


is  entitled  to  an  essoign ;  afler  the  eotry  of  aa 
esBoign,  the  demandant  should  adjourn  the 
essoign,  or  tenant  may  rule  him,  and  sign  a 
non  pros, ;  but  if  tenant  do  not  enter  it  on  tke 
return  of  the  summons,  demandant  may  on 
th^  day  after,  (the  day  of  exceptions),  enter  t 
ne  recipiatur.    2  Saund.  Rep.  43  h, 

9.  A  grand  cape  should  issue  if  tenant  does 
not  appear  at  the  return  of  the  sommoos,  or 
enter  an  essoign;  or  if^  having  entered  an 
essoign,  he  appears  not  at  the  day  of  adjourn^ 
ment    2  Saund.  Rep.  43  b, 

10.  Then  an  alias  grand  cape  if  the  sheriff 
do  not  return  the  writ    2  Saund.  Rep.  43  c 

11.  If  tenant  appears  not  at  the  retmn,  de- 
mandant is  entitled  to  judgment  of  seisin,  and 
writ  of  inquiry  of  damages ;  if  he  does  appear 
at  the  return,  demandant  may  waive  the  de- 
fault, and  take  an  appearance.  Staple  v.  Hef- 
don,  6  Mod.  4.  1  Salk.  216.  3  Saund.  Rep. 
43  c. 

12.  Grand  cape  never  lies  afler  an  appear- 
ance in  chief  by  the  tenant    2  Saund.  Rep.  43. 

13.  A  petit  cape  must  issue  in  case  of  «i^ 
dicit  or  default  in  a  term  subsequent  to  the 
appe&ranoe.    2  Saund.  Rep.  45. 

14.  If  the  tenant  be  an  infant,  and  appesr 
by  attorney,  the  judgment  will  be  enoneoas- 
Jnor^an  v.  Vaughan,  2  Show.  168. 

15.  In  dower  against  an  in&nt,  an  idnus- 
sion  to  prosecute  by  his  next  friend  is  good. 
SpiJler  V.  Andrews,  11  Mod.  362. 

16.  Infkncy  in  dower  shall  be  tried  where 
the  land  lies.    Amen,  2  Show.  163. 

17.  In  dower  for  lands  lying  in  B,  if  error 
be  assigned  that  the  tenant  was  an  in&nt  at 
A,  and  appeared  by  attorney,  an  issue  takes 
on  the  nonage  is  well  tried  in  the  county  of  A 
Morgan  v.  Vaughan,  2  Show.  168. 

18.  The  par(3  shall  not  demur,  thoagh  the 
tenant  be  within  age.  CnKJacSS^  2  Saund. 
Rep.  45  6.  n.  [A]. 

19.  An  infant  cannot  lose  by  de&ult  in 
dower  unless  per  guardian.  Anon,  2  Leon. 
59. 189. 

(c)  Declaration, 

1.  If  the  land  lie  in  several  parishes,  it  is 
best  to  specify  the  particulars  in  each  pariah. 
2  Saund.  Rep.  43  <2.  44 

2.  The  count  must  demand  a  third  part  of 
the  whole  premises,  and  not  a  certain  quin- 
tity,  though  in  truth  a  third  part  of  the  whole. 
WhelpdaU  v.  WhelpdaU,  3  Lev.  169. 

3.  Where  the  count  was  of  three  tenements, 
it  was  held  bad,  by  reason  of  the  uncertainty 
of  the  word  **  tenement*'  Kent  v.  Kerry, 
8  Mod.  355.    2  Saund.  14a 

4.  In  dower  of  a  rent-charge,  she 

*need  not  show  the  deed  of  grunt  [  *549  ] 
Wimbish  V.  TaUbois,  Plow.  46.  81. 
(d)  Imparlance  and  eieio. 

1.  Imparlance  is  not  grantable.  Foster  t. 
Kirkley,  Barnes,  2. 

2.  A  view  may  be  prayed  before  the  oooit 
Wiekham  v.  En^eld,  Cro.  Car.  351. 

3.  In  a  counterplea  of  view,  aUemnit  im* 
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plica  the  whole  estate.     BenuB  t.  Rkh,  3 
Lev.  220. 

4  Issae  maj  be  taken  on  the  connterplea. 
2  S&oimL  Repb  44  a. 

5.  Jodgment  against  a  tenant  on  demurrer 
to  the  ooonterplea  is  peremptory.  2  Saond. 
Sepi  44  a. 

6.  ARer  a  view  granted,  tenant  is  again 
entitled  to  an  eseoign,  and  demandant  most 
count  de  noeo.    2  Saund.  Rep.  44  a, 

7.  By  Stat,  of  Westm.  2.,  in  cases  of  aliena- 
tion to  the  tenant  or  his  ancestor,  the  view  is 
taken  away;  and  the  court  would  at  present 
disallow  the  plea  in  all  cases  of  dower.  Semb. 
2  Saond.  Rep.  [44].  44a. 

(e)  Pica  in  abatement. 

1.  Ancient  demesne  may  be  pleaded,  thoufh 
tenant  does  not  appear  till  the  return  of  the 
grand  cape.    2  Saund.  Rep.  44  a. 

2.  Non-tenure  ia  not  properly  a  plea  in 
abatement;  but  may  be  pleaded  as  to  part  with 
a  plea  in  bar  to  the  rest:  in  such  case  de- 
mandant may  admit  the  plea,  and  abridge  her 
demand  to  the  residue.  1  Lutw.  716.  1 
Saund.  Rep.  44  b. 

(f)  Plea  in  bar. 
1.  Feoffinent  by  demandant's  husband  and 
nibsequent  attainder  of  treason  may  be  plead- 
ed in  bar.  Matnuy'e  case,  1  Leon.  3.  3  Saund. 
446.  ^    ^ 

^  iVe  unfiles  setste  que  dower,  or  that  the 
tenant  was  never  seised  of  dowable  lands; 
under  this  the  tenant  may  show  that  the  land 
i>  copyhcM.    2  Saund.  Rep.  46  a. 

3.  Ne  umiuee  oecoupleB  en  loyal  matrimonie. 
2  Saund.  Rep.  44  b. 

4.  If  the  replication  allege  marriage  in  a 
c^itain  diocese,  the  court  will  send  to  the 
bishop  to  certify  whether  there  was  a  mar- 
riage ;  the  certificate  must  assert  positively  or 
denvthe  fact,  and  not  state  evidence.  9  Co. 
196.26.    3I)y.36a    2  Saund.  Rep. 44 6.  e. 

5.  If  the  marriage  took  place  abroad,  or  in 
^^^^'^d,  the  lawfbLiess  of  it  must  be  tried  by 
*  jury,  and  the  replication  conclude  to  the 
country.    2  Saund.  Rep.  44  c. 

6.  If  the  bishop  return  that  the  demandant 
^d  her  husband  were  joined  together  in  law- 
^  matrimony,  she  shall  have  judgment 
BedingfieUft  case,  9  Co.  26.  1  Leon.  284. 
4  Leon.  87.  S.  C. 

7.  Tenant  cannot  plead  ne  unquee  setste, 
wd  also  ne  unquee  accouplee.    Andereon  v. 

^^demn,  2  Bla.  Rep.  1157.    2  Saund.  Rep. 

446.nr6j. 

°>  The  tenant  may  plead  a^ne  by  husband, 

jno  non-claim  for  five  years  after  his  death: 

f~  ^  demandant  may  reply  her  action 

^t  dowei  within  five  years.    Bingkam'e  case, 

Q   «••    2  Saund.  Rep.  44  c. 

9.  Fine  or  rtcoioery  by  husband  and  wife. 
^^^d.Rep.44c. 

10.  That  the  huaband  ie  oZtoe.  Com.  Dig. 
Pl«*dcr.  (2  Y  9.) 

11.  Divorce  a  tincuU  matrimomi,  2  Saund. 
^^e.   CftLit32a. 


12.  Elopemad  finom  husband  and  living  in 
adultery :  to  this  the  demandant  may  reply, 
that  she  did  not  elope,  or  that  she  was  after 
reconciled ;  but  a  replication  that  her  husband 
sold  her  to  the  adulterer,  is  bad.  Coot  v.  Berty^ 
12  Mod.  232.    2  Saund.  44  e.    1^.107  a. 

13.  In  dower  brought  for  the  third  part,  it 
b  a  good  plea,  that  the  lands  are  of  the  natnre 
of  gavel-kind,  of  which  dower  is  by  custom  of 
a  moiety,    ilnon.  Sav.  91. 

14.  That  the  demandant  entered  into  part 
of  the  land  fuie  darrein  continuance,  is  a  good 
plea  in  bar ;  and  if  she  would  reply  her  quaran- 
tine, she  must  show  the  death  of  husband  and 
the  continuance  of  the  forty  days.  KettiUeebu 
V.  KettiUeeby,  1  Dy.  76.  pi.  32. 

15.  In  dower,  the  tenant  may  plead  an  ex- 
isting lease  made  by  the  husband  of  the  de- 
mandant before  any  title  to  dower  accrued, 
and  that  he  conveyed  the  reversion ;  but  if  it 
appear  to  be  an  old  mortgage  long  since  satis- 
fied, it  shall  not  bar  the  right  of  the  demand- 
ant   ilnon.  2  Mod.  la    2  Saund.  44  e, 

16.  If  tenant  does  plead  the  term, 

he  *cannot  set  it  up  in  an  ejectment  [  *5ftO  ] 
brought  by  the  widow  after  a  reco- 
very by  her.    2  Saund.  Rep.  44  e- 

17.  It  is  a  good  bar  in  dower,  that  the  feme 
accepted  homage  from  the  tenant.  Butler  v. 
Baker,  3  Leon.  272. 

la  A  plea  of  lessee  for  years  ought  not  to 
be  received  after  plea  and  judgment  for  the 
demandant.    Orun  v.  Roe,  Com.  581. 

19.  Readineee  to  render  dower,  and  nneere 
prist,  may  be  pleaded  where  an  actual  assign^ 
ment  is  made,  concluding  with  a  prayer  that 
demandant  may  not  have  damages ;  to  this  de- 
mandant may  reply  a  request :  if  she  admit 
the  plea,  she  will  be  entitled  to  mesne  profita 
and  damages  only  from  the  commencement  of 
the  suit  to  the  avrahl  of  the  writ  of  inquiry. 
2  Saund.  Rep.  44  d.  SpiUer  v.  Adame^  8  Mod. 
25. 

20.  Jointure  before  marriage,  or  after,  and 
agreed  to  by  the  wifo.    2  Saund.  Rep.  44  c. 

21.  Aeeignment  in  Ueu  of  dower  may  be 
pleaded ;  but  when  the  tenant  pleads  an  as- 
sififnment  of  rent  out  of  the  land,  he  must  show 
what  estate  he  had,  and  that  he  had  sufficient 
estate  at  the  time  of  the  assignment  Bea» 
mond  V.  Deane,  3  Dy.  361,  pi.  11.  2  Leon. 
10.    2Saund.  44<f.  n.  [g]. 

22.  When  the  tenant  pleads  a  grant  of  a 
rent  out  of  the  lands  in  lieu  thereof^  the  de- 
mandant may  reply,  it  was  upon  condition  if 
not  paid  within  a  month  to  be  void ;  for  it  can- 
not  be  made  by  way  of  grant,  bat  must  be  by 
assignment,  and  not  upon  condition.  Went' 
worth  V.  Wentworth,  Cra  Eliz.  451,  452. 

23.  Although  the  estate  limited  to  the  wifo 
be  upon  condition,  whereas  dower,  in  lieu  of 
which  the  jointure  was  given,  is  an  absolute 
estate  for  life,  yet  if  it  were  an  estate  for  life, 
it  is  within  the  stat  of  27  Hen.  8.  c  10.,  if  she 
accept  it  after  the  death  of  her  husband.  Ver^ 
non^o  caaoi  3rd  res.,  4  Co.  1  a. 
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34.  In  a  writ  of  dower,  the  tenant  pleaded, 
that  the  husband  of  the  demandant  was  aleo 
eeised  of  lands  in  the  same  county  which  he 
had  conveyed  to  the  use  of  himself  for  life,  re- 
mainder  to  his  wife  for  life ;  and  averred  that 
the  estate  for  life,  so  limited  to  the  demandant, 
was  for  her  jointure,  and  in  full  satisfaction  of 
her  dower ;  and  that  after  the  death  of  her 
husband,  she  had  entered  into  the  lands  so 
limited  to  her  for  her  jointure,  and  agreed  to 
it ;  the  demandant  replied  and  confessed  the 
conveyance  by  which  she  took  an  estate  for 
life ;  but  said  that  the  estate  was  upon  condi- 
tion that  she  should  perform  her  husband^s 
will,  and  demanded  judgment  if  the  tenant 
should  be  admitted  to  aver  that  this  estate,  so 
limited  to  the  wife  upon  the  said  condition, 
was  for  the  jointure  of  the  wife,  and  in  satis, 
faction  of  her  dower;  upon  demurrer,  it  was 
held, .that  although  the  estate  for  life  was  upon 
express  oondition  to  perform  the  will,  which 
imports  a  consideration  of  making  the  estate, 
yet  it  might  be  averred  to  be  for  her  jointure; 
for  the  one  consideration  stands  with  the  other ; 
and  though  not  expressed,  yet  may  be  averred. 
Vernon^i  case,  5th  res.,  4  Uo.  1  a. 

25.  In  cases  not  within  the  statutes,  the 
widow  takes  the  estate  and  dower  also.  Ver- 
non*«  case,  4  Co.  1  a. 

26.  The  widow's  bringing  a  writ  of  dower, 
and  judgment  thereupon,  is  a  waiver  of  a 
jointure  aAer  marriage.     Vernon's  case,  4  Ca 

1  a. 

27.  If  the  jointure  be  before  marriage,  the 
widow  cannot  waive  it  and  claim  dower,  as 
she  may  when  made  after  marriage.  Vemon^s 
case,  4th  res.,  4  Ca  1  a. 

28.  So  it  may  be  pleaded,  that  the  defend. 
ant*s  husband  devised  lands  to  her  durante 
mduitate  ttM,  with  an  averment,  that  the  said 
devise  Was  in  full  recompense  of  her  dower. 
Laufrence  v.  Dodwell^  Lutw.  [285].  734 

29.  A  general  devise  cannot  be  averred  in 
lieu  of  dower,  unless  so  expressed  in  the  will ; 
nor  can  a  devise  be  averred  to  the  use  of  an- 
other than  the  devisee,  unless  there  be  express 
words.     Fernon*«  case,  4  Co.  1  a. 

30.  Detainer  of  charters  by  the  widow  may 
be  pleaded  by  the  Aeir  ;  but  the  plea  ought  to 
show  the  certainty  of  the  charters,  or  that 
they  are  in  a  chest  or  box  locked  or  sealed. 
Bedingfiel^s  case,  9  Co.  16.    2  Saund.  44  (f. 

2  Dy.  230.    Plow.  85.  &  P. 

31.  The  charters  ought  to  concern  the 
lands  whereof  dower  is  demanded,  and  not 
other  lands  descended  to  the  heir.  Beding- 
fidd'B  case,  9  Co.  16.    Anon,  2  Dy.  230.  pL 

52. 
[  *551  ]     *32.  In  a  writ  of  dower  aninst 

guardian  in  chivalry,  he  shul  not 
plead  detainment  of  charters,  for  he  cannot 
conclude  his  plea,  that  he  is  ready  to  render 
dower  if  the  demandant  will  deliver  the  char* 
ters.  Bedinofid^o  ease,  9  Co.  16. 
3a  The  fioffee  of  tha   hnsbtnd   eannot 


plead  deCiniie  of  cfaarten.    JbmwmfM 

Hob.  113. 

34  No  stranger,  althoogfa  tenant  of  the 
lands,  and  having  the  evidences  coowyed  to 
him,  can,  in  a  writ  of  dower,  fdead  detain- 
ment of  charters ;  but  this  plea  lies  oo)y  ia 
privity,  to  wit,  for  the  heir  of  the  hosfaand ; 
and  the  heir  shall  not  plead  detaanment  of 
charters,  if  he  has  the  land  by  pnrchase ;  if 
he  has  delivered  the  charters  to  the  w^ ;  if 
he  be  not  immediately  vouched ;  if  he  come 
in  as  vonchee,  having  no  land  in  the  eoonty 
where  the  land  is  demanded;  or  if  he  oome*  ia 
as  tenant  by  receipt  Bedingfieid'o  cue,  9 
Co.  15, 16. 

35.  Detinue  of  charters  is  no  plea  in  doner 
after  imparlance.  Burdon  r.  Bmrdom^  Salk. 
252 

36.  None  may  plead  detinue  of  cbarten 
but  the  tenant  in  possession  by  descent  as 
heir  to  the  husband.    Anon.  2  Dy.  230.  pL  59. 

37.  The  demandant  may  reply  that  she  ia 
ready  to  give  them  up,  and  on  bringing  them 
into  eoort  shall  have  judgment  2  Saund. 
Rep.  44  d. 

38.  She  may  deny  the  detainer;  but  if  it  be 
found  against  her  she  loses  her  dower.  Buch 
head  v.  Arehbp,  of  York^  Hob.  199. 

39.  The  tenant  may  waive  his  plea  of  de. 
tainment  of  charters,  and  plead  ne  aa^et  ae. 
eoupU  en  loyal  matrimonie.  BedingfiMe 
case,  9  Co.  16. 

40.  If  the  tenant  plead  detinne  of  eharten, 
or  the  guardian  detinue  of  the  warfl,  she  may 
deliver  in  the  evidence,  or  the  ward,  and  ban 
judgment  Buekhead  v.  AreAbp.  ef  Yerkt 
Hob.  199. 

if)  Evidence, 

1.  The  wife  should  produce  witneoMS  to 
prove  the  death  of  her  husband,  if  it  be  denied. 
Tkom  V.  Rolfe,  Ma  14 

2.  In  dower,  a  remitter  to  defeat  the  estate 
of  the  husband  cannot  be  given  in  evidence 
under  iie  unpte  aeioie  que  £wer^  bat  must  be 
specially  pleaded.    Anon,  1  Dy.  41.  pi.  1. 

3.  A  recovery  in  dower  will  stop  the  tenant, 
and  all  claiming  mider  him,  from  giving  a 
prior  term  in  a  stranger  in  evidence.  Bm 
V.  JMar^w  cfLindoay,  2  Ld.  Raym.  1293. 

(h)  Verdict  and  writ  of  inquiry, 

1.  The  verdict  shall  find,  Ist,  the  death  of 
the  husband  seised,  and  his  estate,  and  tioe 
of  decease ;  2dly,  the  annual  value  of  the 
land ;  3dly,  damages  for  detention ;  4thljt 
the  costs.  Dennii  v.  Dennio^  2  Saund.  331* 
44 1. 

2.  If  the  jury  do  not  find  a  proper  verdKt, 
the  omission  may  be  supplied  by  a  writ  of  ia* 
quiry.    Bvtier  and  Ayre*o  case,  1  Leon.  91 

3.  If  tenant  dies,  the  demandant  cennot 
have  a  tcirefaciao  against  his  heirs  or  terre- 
tenants,  for  a  writ  of  inquiry  to  supply  a  de> 
feet  io  finding  costs  and  damages ;  nor,  if  de* 
fendant  dies,  can  his  executors.  WiUiom  v. 
Gufyny  2  Saund.  Rep.  45. 

4  Notice  of  the  writ  of  inquiry  on  a  jn4r 
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meat  hy  defiuiH  mmt  be  gi?en  to  the  tenant 
SSaund.  Rep.  45  a. 

5.  In  BQch  an  inquiry,  the  jary  may  find 
above  the  value  of  the  dower.  Walk$r  v.  Ae- 
vd^  1  Leon.  56. 

(i)  Damaget, 

1.  If  a  defendant  in  dower  appear  and  plead 
fottX  tempt  priH^  the  demandant  ahall  have 
daoiages  from  the  teste  of  the  original  writ  of 
inqairy.    Hoe  ▼.  jRoe,  7  Mod.  333. 

3.  Damages  from  the  death  of  the  hnsband 
till  the  widow  have  seisin  will  be  given  aninst 
tenant  in  a  writ  of  dower  unde  nihil  nabet^ 
unless  he  plead  no  demand  of  dower  made. 
Ikhmm  V.  Dobgon  and  oCAerf ,  Ca.  T.  Hardw. 
19. 

3.  If  damages  of  501.  be  recovered  in  dow- 
er in  a  court  baron,  debt  lies  for  them  in  the 
king's  bench.    Shaw  v.  TAomoton,  Cro.  Eliz. 

[See  aUopoMt,  div.  (1),  p.  553.] 
(j)  Judgment. 
1.  The  jadgment  on  a  verdict  is  to  recover 
Kisin  of  a  third  part  in  severalty  by  metes 
and  bounds,  and  the  mesne  profits  and  dam- 

ages.    2  S^und.  Rep.  44  e. 
[  *552  ]     e2.  Judgment  is  final  in  dower 
upon  proof  of  baron's  death.  X  And. 
%,tl.  ^ 

3.  Dower  against  eight;  two  confess,  the 
Rst  plead;  judgment  immediately  for  the 
third  part  of  two^eighths  of  the  land;  and  on 
the  issue  found  for  the  demandant,  judgment 
ibr  one-third  of  the  remaining  six  parts.  Anon, 
aDy.187.pl,  7. 

4.  Jadgment  by  default  against  an  infant 
l^fore  appearance,  held  good.  Harry  v.  Wrot^ 
CraEUx.638. 

5.  Jadgment  therein  is  complete  without 
images,  and  a  writ  of  error  wUl  lie  thereon. 
^ifwrth  V.  Robert,  1  Lev.  3a 

6.  The  tenant  made  defiiuH  upon  default, 
fod  B  prayed  to  be  received  for  his  term  made 
Kfore  coverture,  and  he  was ;  judgment  must 
be  general,  and  execution  special,  not  to  oust 
u)e  termor,  but  to  come  upon  the  land  and 
^and  seisin  for  her.  WheatUy  v.  Beet,  Cro. 
Eliz.  564. 

7.  The  judgment  to  recover  seisin  may  be 
^rmed,  snd  the  judgment  for  the  damages 
»»erBed.    2  Saund.  Rep.  442. 

^*  In  a  writ  of  dower,  if  issue  be  joined  on 
^  plea  that  an  estate  for  life  was  settled  on  the 
demandant  in  lien  of  dower,  and  the  tenant 
make  default  at  the  day  in  bank,  a  petit  cape 
may  issue,  and  on  its  return  the  demandant 
«°>ul  have  judgment    Harvey  v.  Harvey,  2 

^'  If  issue  be  taken  that  an  estate  for  lifo 
^  settled  in  lieu  of  dower,  and  a  petit  cape 
^^  to  seise  a  third  part  of  a  manor,  and  for 
^  uiird  part  of  a  moiety  of  the  other  lands,  a 
'«ttrn,  that  «•  by  virtue  of  the  king's  writ,  to 
me  directed,  I  have  seised  into  my  hands  a 
H^  part  of  the  tenemenU  within  specified,'* 
"good.   Ifamy  y.  l&rMy,  2  Show.  62. 


10.  A  judgment  in  a  quod  ei  deforeeat  at  the 
grand  sessions  in  Wales,  is  erroneous,  if  there 
be  no  appearance  entered,  or  grand  cape  is- 
sued.   Brown  v.  Evane,  2  Show.  424. 
(k)  Aeeignment  of  dower, 
1.  How  it  should  be. 

1.  Where  a  woman  recovers  dower,  she 
cannot  enter  without  seisin  delivered  to  her 
by  the  sheriff.    Hare  v.  Buckley^  Plow.  529. 

2.  If  the  sheriff  assign  one  manor  upon 
dower  recovered  of  three  manors,  it  is  bad, 
for  it  should  be  a  third  part  of  each ;  but  he 
can  assign  all  the  meadow,  where  the  reco- 
very is  of  meadow  and  pasture,  &c  Mo.  12. 
19. 

3.  The  heir  is  not  bound  to  assign  till  re- 
quested.   2  Saund.  Rep.  44  a, 

4.  Assignment  of  twenty  acres  of  com  as  a 
recompense  for  dower,  is  good;  so  of  a  profit 
a  prender,  6lc    Mo.  59. 

5.  Rent  may  be  assigned  for  dower  out  of 
the  land  dowable  without  deed,  but  not  for  a 
less  estate  than  life.  CoU  v.  Bishop  of  Coven- 
try.  Hob.  153. 

6.  If  the  sheriff  assign  excessive  dower,  the 
heir  shall  have  n.  ecu  fa,  to  obtain  an  assign- 
ment de  novo.    Si  Saund.  Rep.  45  6.  n.  [A]. 

7.  If  an  heir  under  age,  or  his  guardian, 
assign  excessive  dower,  the  heir  may  be  re* 
lieved  by  a  writ  of  admeasurement;  other- 
wise, if  he  be  of  age.    2  Saund.  Rep.  45  6.  n. 

[*]■ 

8.  In  assignment  of  dower,  the  sheriff's  re- 
turn need  not  be  precisely  certain.  Howard 
V.  Cavendieh,  Cra  Jac  621. 

9.  The  widow  mav  accept  it,  not  by  metes 
and  bounds,  if  she  please,  and  it  will  be  good. 
2  Saund.  Rep.  45  6.  n.  [AJ. 

10.  The  sheriff  assigned  dower  by  metes 
and  bounds;  the  demandant  refused  to  receive 
it ;  still  she  may  enter  at  any  time  afler,  but 
shall  not  have  an  alias  habere  faeiae  eeieinam. 
Anon,  3  Dy.  278.  pi.  4. 

11.  Endowment  by  a  disseisor  or  abator  is 
good,  but  a  feme  disseisoress  having  title  of 
dower,  cannot  endow  herself  by  retainer. 
Coulter  V.  Ireland,  5  Ca  30  a. 

12.  Assignment  of  dower  to  a  fome  party, 
or  privy,  or  consenting  to  a  wrong,  is  not 
good.    Coulter  v.  Ireland,  5  Co.  30  a. 

13.  Husband  tenant  in  tailt  remainder  to 
his  wife  for  life;  the  husband  makes  a  fooff- 
ment  to  the  use  of  himself  and  his  wifo  for 
their  lives,  remainder  over  in  tail  to  the  wifo 
for  jointure ;  the  husband  dies  without  issue, 
the  wife  is  remitted;  and  as  the 
jointure  is  evicted,  *she  shall  have  [  *553  ] 
ner  dower.     Wood  v.  Sherley,  Mo. 

872. 

14.  A  jointure  was  made  by  a  covenant  to 
stand  seised  afler  marriage ;  part  was  evicted 
during  the  coverture ;  the  wifo,  after  the  hus- 
band's death,  had  recompense  by  the  27  H.  8.» 
and  entered  into  the  residue ;  the  entry  of  the 
heir's  guardian  into  the  land  entailed  is  an 
eviction  within  the  statute,  and  the  wife  ihaU 
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bBVd  10  much  of  the  &e  simple  ae  she  has 
been  evicted  out  of|  although  the  statute  saya 
she  shall  be  endowed  out  of  the  residue  only. 
Onrvoye*^  case,  Mo.  717.  721. 

2.  How  to  be  pleaded. 

1.  Dower  cannot  be  decreed  in  chancery, 
but  ought  to  be  pleaded  as  assigfued  by  the 
heir.    SmUh  v.  AngeU^  2  Ld.  Raym.  785. 

2.  It  need  not  be  pleaded  to  have  been  by 
metes  and  bounds,  for  it  shall  be  so  intended. 
2  Saund.  Rep.  305  a.  « 

3.  Relative  to  the  tenant  in  dower. 

1.  A  tenant  in  dower  is  liable  to  waste  at 
common  law.    2  Saund.  Rep.  252. 

2.  Dower  of  a  moiety  of  cravel-kind  land 
cannot  be  waived,  and  she  shaS  hold  it  in  sev- 
eralty,  and  not  in  common.    Cro.  £Iliz.  615. 

3.  A  quod  ei  deforceat  may  be  had  by  a 
tenant  in  dower  under  the  statute  of  Ruth- 
land.    2  Saund.  Rep.  38. 

(1)  Error. 

1.  An  infant  is  not  esto|^d  &om  reversing 
a  judgment  in  dower  by  assigning  error  by 
attorney  I  although  it  appear  on  the  record  that 
he  was  an  infimt  when  the  writ  of  error  was 
brought  Morgan  v.  Vaughan^  2  Show. 
16a 

2.  Judgment  in  dower  shall  not  be  stayed 
by  writ  of  error,  if  the  plaintiff  in  error  does 
not  enter  into  a  recognizance,  &c  to  pay  dam- 
ages and  costs.  Mordant  v.  Thorold^  Garth. 
134. 

3.  Where  there  are  two  joint  tenants  in 
dower,  and  one  dies  after  judgment,  upon 
which  his  heir  and  the  survivmg  tenant  bring 
error,  the  value  from  the  time  of  the  judgment 
to  the  affirmance  should  be  against  them,  and 
not  against  the  surviving  plaintiff  in  error 
only ;  and  although  such  judgment  be  for  the 
benefit  of  the  heir  of  the  deceased  tenant,  yet 
he  may  join  in  assigning  it  for  error,  and 
damages  from  the  time  of  the  judgment  to  the 
affirmance  cannot  be  computed  by  the  court, 
but  a  writ  of  inquiry  under  16  &.  17  Car.  2., 
must  be  awarded.  Kent  v.  Xenf,Ca.  T.  Hardw. 
50.    Stra.  971,  97^  S.  C. 

4  But  the  whole  of  the  original  damages 
should  be  levied  upon  them.  Kent  v.  Kentf 
Stra.  972. 

5.  l£o,  grand  cape  issue,  and  a  writ  of  error 
be  brought,  there  are  no  continuances  return- 
ed ;  they  are  only  entered  on  the  filazer's  roll : 
in  a  petit  eape^  &11  the  process  and  continu- 
ances must  be  entered,  ^non.  2  Show. 
148. 

(m)  Execution. 

The  tenant  vouches  the  heir  of  the  husband 
in  the  same  county,  who  enters  as  one  having 
nothing  by  descent;  the  wifo  shall  have  ex- 
ecution against  the  tenant    Anon.  Mo.  25. 
(n^  iSlnre  facias  on  the  judgment. 

1.  Judgment  in  dower  against  the  heir ;  he 
aliens  afwwards ;  no  sctre  fadag  lies  for  dam- 
ages  against  the  alienee  nor  against  his 
heirs  if  he  dies.  Aleworth  v.  Roberts,  1  Lev. 
39. 


2.  Tenant  in  dower  diet  before  a  writof 
inquiry  executed;  the  adminiBtntor  ccmat  < 
bring   a  scire  fadas  for  the  damases  8sd 
mesne  profits.      Mordant  ▼.   TTunud,  Sa!L 
252. 

3.  Acceptance  of  rent  in  satis&ctiai  cf 
dower  after  judgment  to  recover,  ifl  do  bar  to 
scire  facias  to  have  execution,  unlets  the  ratt 
were  assigned  out  of  the  land  demanded.  3Vr. 
ner  v.  Sturge^  1  Dy.  91.  pi.  12. 

(o)  Ejectment  to  obtain  possesna^ 

1.  After  the  execution  of  the  writ  of  seiaii, 
demandant  must  bring  an  ejectment  to  get 
possession.     2  Saund«   Rep.  45  6.;  bntiee' 
post,  69  a.  n.  [e]. 

2.  The  widow  of  a  copyholder  entitled  to 
dower  cannot  bring  ejectment  for  a  third  part, 
until'dower  be  assigned  in  the  manor  coort; 
unless  by  custom  of  the  manor.  Chapman  ?. 
Sharpe,  St  Show.  184. 

•VII.  RxMKnT  IN  KimTT.       (•SMI 
A  dowress  is  entitled  to  come  into 
equity   for  her  dower.      Bwrdan  v.  BsfM 
Salk.  252.  n.    See  2  Ld.  Raym.  785. 

DURHAM. 

1.  The  bishop  of  Durham  hssjvnrtgtua. 
Jenk.  Cent  88.  237. 

2.  In  an  indebitatus  assumpsit  in  (he  coun- 
ty palatine  of  Durham  for  goods  sold  and  &- 
hvered,  the  declaration  is  good,  without  tver 
ring  the  goods  to  be  sold  there,  bectuie  the 
court  of  the  county  palatine  is  an  oripal 
superior  court,  and  it  shall  be  intended  that 
the  contract  was  within  their  jnrisdictjon. 
Peacock  V.  Bell,  1  Saund.  74.  75. 

3.  After  a  final  judgment  in  the  coortrt 
Durham,  execution  may  be  sued  out  of  the 
courts  of  Westminister,  if  the  goods  or  person 
of  the  defendant  cannot  be  found  in  thcjor* 
diction.    1  Saund.  Rop.  98. 

[See  also  tit  County  Palatwe,  p  ^^t 

DUTCHY.  . 

1.  By  the  common  law,  lands  coming  tow 
kmg  in  his  natural  capacity,  participate  otfitf 
prerogative.  Carpenter  y,  Marthal,T-^V^ 

2.  The  king  within  age  may  grant  dotcfi/ 
lands.    Id.  T.  Raym.  90.  ,^  ,    ., 

3.  By  the  statute  of  37  Hen.  a  c  16- 1^ 
lying  out  of  the  county  palatine  ^^^ 
under  the  dutchy  seal.    Id.  T.  Kayni.  9W. 

4.  The  king  under  the  great  aeal canp^ 
sent  to  an  advowson  of  a  dutch/.   ^^  '     \ 
Bishop  of  Lincoln,  Mo.  874.         .       .    ; 

5.  The  dutchy  court  has  no  jo"*^^ "     i 
respect  of  the  person,  because  the  F^^^ 
within  the  county  palatine.    Owen  ▼•  ^"^ 
Hob.  77.  hvtbe 

6.  Reverwon  of  dutchy  lands  P^^ 
dutchy  seal  without  attornment    Oarfeiuc 

V.  Marshal,  T.  Raym.  90,  91.      ,  .y 

7.  The  jurisdiction  of  the  dutchy  «^^ 
only  upon  the  king's  hmds  »ndr«^«nrVj, 
the  county  palatine,  and  perhaps  tip<"*  ^^ 
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ni  uniranoes  ffiTen  ibr  the  iame.    Owen  y. 
loU,  Hob.  7a 

8.  After  demand  of  rent,  the  queen  can  enter 
nto  dntchj  land  without  office.  Bonnye*9 
5a8c,  Ma  149. 

9.  Doable  usurpation  does  not  put  the'king 
)ot  of  poneasion  of  a  church  Uiat  he  has  in 
i^ht  of  his  dutchj.  Carpenter  ▼.  Marehai, 
r.  lUjm.  90. 

EARNEST  MONEY. 
Money  given  for  earnest  shall  be  taken  as 
Mut  of  the  sum  agreed  to  be  paid.    Pordture 
r.  Cole,  1  Saund.  320. 

EASEMENT. 

1.  An  easement  in  another's  soil  may  be 
ckimed  by  custom.  Fowler  v.  Dale,  Cro. 
Efiz.  363.  FUch  ▼.  FUeh,  2  H.  Bla.  393.  6 
Co.  eO  b.    1  Saund.  Rep.  341  m. 

2.  Uninterrupted  enjoyment  of  an  easement 
fer  twenty  years  and  upwards,  is  no  bar  to  an 
tctioQ,  bat  is  evidence  from  which  the  jury 
ve  to  be  directed  to  presume  a  grant  2 
Saond.  Rep.  175  et  sey. 

3.  So,  where  the  plaintiff  brings  his  action 
jpr^e  disturbance  of  lights,  wav,  and  the 
lik^enjoyment  for  twenty  years  is  evidence 
to  presume  a  gnuat  Keymer  v.  Summeri, 
^oH  N.  P.  74.    2  Saund.  Rep.  175  et  §eq. 

4-  If  trespass  be  brou|^ht  against  one  who 
•tts  90  enjoyed,  he  must  justify  under  a  non- 
existing  grant,  and  so  excuse  the  profert.  2 
Saand.  175  a. 

^  The  enjoyment  must  have  been  within  the 
coMcnt  of  the  owner  of  the  inheritance.  Hunt 
T-  Bum,  2  Salk.  422.    2  Saund.  175  d,  n.  [rf]. 

6.  The  extent  of  the  presumed  grant  is  dc- 
*«nnined  by  the  usage.  2  Saund.  Rep.  175  e. 
n.  [p]. 

\'  Where  an  easement  or  profit  by  pre- 
KnptioQ  is  pleaded,  another  prescription  can- 
^t  be  pleaded  in  destruction  of  such  ease- 
"««t  or  profit    Aldred*9  case,  9  Co.  57  b. 

[•555]    •ECCLESIASTICAL  COURT. 
L  In  what  cases  the  bcx^lesias- 

TICAL  COURT  HAS  JUEIS- 

nicnoN,  p.  555. 
n.  Im  ^h^t  not,  p.  556. 

'11.  PaoCEKOINGS  THKaK,  p.  557. 

^- Costs,  p.  557. 

'•  KttPBCTWO    TOT  VAUDrrr   OF    THE    SEN- 
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*•  1*  WHAT  CASES  THE  ECCLESIASTICAL  OOURT 

.  HAS  JuaisnionoN. 

*'  In  causes  matrimonial  and  testamentary, 

"^  certain  or  goods  in  specie  may  be  sued 

^  ?  ^  ecclesiastical  court;  but  generally 

^in  other  cases  ecclesiastical;  although 

^^f^  and  sums  to  be  ascertained  in  the 

?JjcIu8ion  by  the  court,  may  be  there  ad- 

"^ffed  in  other  causes.    Jttin6y  T.  &ott,  OrL 
ndg.  240.  ^ 

Vol.  L  52 


^ 


2.  If  a  man  be  sued  in  the  ecclesiastical 
court  for  not  coining  to  church,  and  plc«d  in 
excuse  of  it  according  to  the  statutes,  the  ec- 
clesiastical court  may  hold  plea  of  the  excuse. 
March,  93.  pL  162. 

3.  The  ecclesiastical  court  takes  cognizance 
of  matrin^ony,  and  matters  relating  to  it  Mat- 
ingUy  V.  Martin^  W.  Ja  259.  C^tns  v.  Jee- 
Mp,  6  Mod.  166. 

4.  A  matrimonial  contract  per  verba  de  fii- 
turo  is  within  the  jurisdiction  of  the  spiritual 
court    Jeeson  v.  CMns,  Holt,  457. 

5.  Marriage  without  proclamation  of  banns 
and  license  is  punishable  there.  MoHngLey  v. 
Jfortin,  W.Jo.  259. 

6.  Spiritual  courts  may  punish  fornication, 
though  one  of  the  parties  be  dead.  Hemming 
Y.  Price,  Holt,  457. 

7.  The  spiritual  court  has  a  jurisdiction  in 
cases  of  whoredom  and  adultery,  and  may 
therefore  proceed  against  a  person  for  calling 
a  woman  **  whore.**  Watley  v.  lAddaU^  1  Mod. 
21,22.    2  Show.  25. 

6.  The  prerogative  court  may  grant  probate 
of  a  will,cJthongh  it  contain  a  devise  of  lands, 
as  well  as  a  legacy  of  goods,  provided  the  will 
be  entire.    Stroua*8  case,  1  Mod.  90. 

9.  The  ecclesiastical  court  may  prove  per 
tettee  an  original  will  of  lands  of  any  value; 
but  then  after  proof  they  must  deliver  back 
the  original    Anon.  Skin.  174. 

10.  Covin  for  avoiding  a  legacy  is  examin- 
able in  the  court  christian.  LUrid  v.  Maddoof^ 
Mo.  917. 

11.  The  ecclesiastical  court  shall  try  idiotcy 
pleaded  in  bar  of  a  legacy.    Hob.  88. 

12.  An  executor  may  be  sued  for  a  legacy 
where  he  proves  the  will,  though  he  does  not 
live  in  that  diocese.  Edgewwih  v.  Smaldridge^ 
Stra.  847.  Barnard.  223.  Maehin  v.  Jtfo^ton, 
lLd.Raym.453. 

13.  Legatee  may  sue  an  executor  in  the 
spiritual  court  to  make  him  assent  to  a  legacy; 
and  if  it  be  issuing  out  of  a  lease  for  years, 
they  may  order  the  lease  to  be  brought  into 
court,  tlioogh  it  be  in  the  hands  of  atmrd  per- 
son;  but  this  binds  only  the  defendant;  and 
assets  or  not  assets  is  triable  by  them.  Anmu 
March,  96.  pi.  167. 

14.  If  the  spiritual  court  take  bail  by  way 
of  stipulation,  and  the  party  die,  they  may 
proceed  against  the  executors  there.  Knight 
V.  Parry,\  Show.  14. 

15.  The  spiritual  courts  have  jurisdiction 
over  their  own  officers.  Rex  v.  Oxenden^  Holt, 
435. 

16.  Parish  officers  of  a  donative  are  subject 
to  the  spiritual  court  Caetle  v.  Bichardion^ 
Stra.  715.    11  Mod.  406. 

17.  The  spiritual  court  may  cite  the  minis- 
ter of  a  donative  to  take  a  faculty  fbr  preach- 
ing from  the  bishop.  AUane  v.  Exion^  1  Mod. 
90. 

18.  The  spiritual  court  may  proceed  against 

the  incumbent  of  a  donative  for  marry  mg  par- 
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■ons  withoat  a  liceiue.    Maddux  ▼.  PeUr- 
horoughf  1  Mod.  22. 

19.  Persons  of  donative  are  subject  to  ec- 
clesiaatical  jurisdiction  in  suits  pro  teformO' 
tione,  lor  reading  the  servioe  wrong,  &.C.; 
but  the  ordinary  cannot  deprive  them.  Cote- 
faU  v.  NevDCfmb^  2  Ld.  Ravm.  1205. 

20.  It  may  proceed  to  deprivation  of  a  par- 
son upon  his  conviction   of  manslaughter. 

SearU'B  case,  Hob.  121. 291. 
[  *556  ]     *21.  They  are  bound  by  that  con- 
viction, and  are  not  to  admit  the  par- 
son to  make  his  defence  against  it    SearUU 
case,  Hob.  121. 

22.  A  spiritual  person  may  sue  iu  the  eccle- 
siastical court  for  a  pension,  though  not  origin- 
ally granted  or  confirmed  by  the  ordinary. 
Parker  t.  Clerk,  6  Mod.  253. 

23.  If  A  call  B  "*  basUrd,"  B  and  his  mother 
may  libel  A  in  the  spiritual  court;  B  for  the 
express,  and  the  mother  for  the  implied  slan- 
der.    May  v.  Horse,  11  Mod.  117. 

24.  The  ordinary  can  provide  for  the  peace^ 
of  the  church;  and,  upon  contest  for  a  seat  in 
a  church,  can  sequester  it,  although  the  par- 
ties claim  it  by  temporal  prescription.    Carle- 
ton  V.  Mutton,  Pahn.  424. 

25.  Action  lies  in  the  spiritual  court  for 
putting  violent  hands  upon  a  spiritual  man. 
BeOamie  v ,  1  Ro.  255. 

26.  The  spiritual  court  ma^  compel  parish- 
ioners to  make  a  rate  for  repairing  the  nave  of 
the  church,  but  not  of  the  chanoeU  Bogere 
y.  Davemnt,  I  Mod.  237. 

27.  A  suit  may  lie  in  the  ecclesiastical  court 
upon  a  prescription  to  repair  the  chancel ;  so 
ako  for  a  maduo  decimanai,  WtUiomi  y.  Bond, 
2  Vent  239. 

28.  The  spiritual  court  has  jwisdiction 
where  the  right  of  tithes  comes  in  question 
between  two  parsons.  Panon  of  FacknanCo 
case,  1  Leon.  59. 

29.  A  man  may  be  cited  for.  subtraction  of 
tithes  in  the  diocese  where  the  land  lies. 
Maehin  v.  Motion,  I  Ld.  Raym.  452. 534. 

30.  Suit  may  be  in  the  spiritual  court  for  a 
presentation  where  the  title  made  to  it  in  the 
libel  is  general,  although  the  pica  put  in,  is, 
that  there  is  no  prescription.  Gooche  v.  Bp.  of 
London,  Btra.  879. 

31.  Though  a  prescription  concerning  the 
right  of  choosing  churchwardens  be  a  matter 
triable  at  common  law  by  a  jury,  yet  sentence 
must  be  given  in  the  spiritual  court  Banieter 
y.  Hopton,  10  Mod.  12. 

32.  The  ecclesiastical  court  may  proceed 
against  conventicles.  Chrooe  v.  Dr.  EUioitf  2 
Vent  41.  44. 

33.  Extortion  in  taking  fees  allowed  to  be 
tried  here.     Clerk  v.  Lee,  10  Mod.  263. 

34.  They  may  hold  plea  of  a  matter  pro- 
hibited by  a  penal  statute,  if  they  do  not  pro- 
ceed for  the  penalty.    Cory  v.  Pepper,  2  Lev. 

II.   Iff  WHAT  NOT. 

1.  The  trial  of  a  custom  is  not  permitted  in 


the  spiritual  court,  because  the  proof  repaired 
there  is  very  difierent  from  that  required  at 
common  law.    Bowo  v.  Jurat,  10  Mod.  441. 

2.  Custom  to  repair  is  not  triable  there, 
though  it  concerns  an  ecclesiastical  matter. 
Wire  V.  Creeke,  2  Lev.  187. 

3.  If  words  of  spiritual  conusance  are  spo. 
ken  in  a  place  where  they  are  punishable  hj 
virtue  of  any  particular  custom,  the  jurisdic 
tion  of  the  spiritual  court  is  taken  away.  Atgiil 
v.  Hani,  10  Mod.  439, 440. 

4.  The  spiritual  court  cannot  entertuo  t 
libel  for  words,  reflecting  on  a  parson  in  his 
profession,  which  do  not  impute  to  him  any 
misconduct  of  spiritual  cognisance.  Oerk  v. 
Price,  11  Mod.  140. 

5.  Words  reflecting  on  a  parson  are  oat 
cognizable,  in  the  spiritual  court,  unless  ibe 
imputation,  if  true,  would  sabject  him  to  ec> 
clesiastical  censure.  Clerk  y.  jPrtce,  U  Mod. 
208.  # 

6.  The  spiritual  court  has  no  jurisdiction  of 
a  devise  of  land.    Jenk.  Cent  215. 

7.  The  spiritual  court  cannot  try  the  &ct 
whether  a  husband  has  given  his  wife  a  power 
to  make  an  appointment  in  the  nature  of  t 
will,  but  may  grant  a  probate  of  such  wiH 
^rooib  V.  Turner,  I  Mod.  211. 

8.  The  spiritual  comt  cannot  order  distri- 
bution where  there  is  a  legacy  to  the  execu- 
tor.   HaUon  y.  Hatton,  2  Stra.  665. 

9.  A  donatio  causa  mortia  is  not  suable  is 
the  spiritual  court  Thomson  v.  Batty,  2  SUi. 
777. 

10.  A  legacy  charged  on  lands  is  not  sna^ 
ble  there.    Basse  v.  Sosse,  1  Lev.  160. 

11.  Induction  is  not  triable  there,  but  in- 
stitution is.  Monday  y.  Portom,  2  Ler. 
125. 

*12.  The  convocation  has  no  pow-  [  *55T  ] 
er  to  deprive  bishops.  Maehin  y.  Jtfol- 
ton,  1  Ld.  Raym.  453. 

13.  Although  the  spiritual  oonrt  may  com- 
pel churchwardens  to  deliver  in  their  accomits, 
yet  that  court  cannot  decide  on  the  proprietj 
of  the  charges.  Leman  v.  OauUy,  11  Mod. 
145.  n. 

14.  Spiritual  court  cannot  take  oonuaooe 
of  churchwardens*  accounts  after  they  bars 
been  allowed  by  the  minister  and  parishieDeiSi 
WaintDright  y.  BagskaU,  7  Mod.  20a 

15.  Proctors  cannot  sue  in  this  court  for 
fees.  Clerk  v.  Lee,  10  Mod.  264.  Jdknsea  t. 
Lee,  5  Mod.  242. 

16.  Nor  the  clerk  of  a  parish.  Pitti  t. 
Evans,  Stra.  llOa 

17.  A  vicar  cannot  libel  in  the  spiritual  coort 

for  a  customary  Easter  offering.    Bead  t. 
Deatons,  7  Mod.  199. 

18.  The  ecclesiastical  court  cannot  proceed 
to  punish  a  person  for  a  crime,  according  to 
the  canons,  for  which  he  is  pardoned,  or  st 
common  law  excused.  Crump  v.  BBlfari, 
Skin.  500, 501.     l- 

19.  If  a  dcfondant  be  acquitted  in  the  tem- 
poral court  on  an  information  for  striking  in 
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the  ehoreb,  and  is  proceeded  againit  on  the 
tame  caDse  €>f  action  in  the  spiritual  court  for 
brawling  in  the  church,  he  may  plead  the 
former  acquittal  in  bar,  although  they  are  dis- 
tinct ofencea.  Sawyer  ▼.  hoggin^  11  Mod. 
200. 

20.  Where  temporal  courts  have  jurisdiction 
of  the  right  to  an  office,  and  the  spiritual  court 
to  the  exercise  of  that  office,  yet  the  right  shall 
be  tried  in  the  courts  at  law.  Jonn  v.  £p, 
ofLandaff^  4  Mod.  28, 29. 

21.  When  there  is  any  question  conleming 
what  power  or  jurisdiction  belongs  to  ecclesias- 
tical judges  in  any  particular  case,  the  deter- 
mination of  such  question  belongs  to  the 
judges  of  the  oommonlaw.  jFWter^fcase,  12  Co. 
41. 

2S.  The  Umita  and  bounds  of  towns  and 
parishes  shall  be  tried  by  the  common  law,  and 
Dot  in  the  spiritual  court    13  Ga  12. 

23.  The  judges  of  the  temporal  courts  have 
M  cognizance  of  what  marriages  are  within 
the  LeWtical  degrees,  and  what  not  HarrUon 
▼.i?an0eU,yaugh.  207. 

24.  They  have  likewise  cognizance  of  what 
marriages  are  incestuous,  and  what  not,  and 
may  prohibit  the  ecclesiastical  courts  from 
questioning  such  marriages.    Vaugh.  207. 

IIL  Pbockidinos  thxre. 

1.  Where  a  man  lives  in  one  diocese,  and 
has  lands  in  another,  out  of  which  tithes  arise, 
he  mav  be  cited  out  of  the  diocese  where  he 
Ihrei,  ior  the  suit  is  local  by  reason  of  his 
lands.  Maehin  ▼.  MouUon,  Garth.  476.  2  Salk. 
579.    5  Mfid.  456.  S.  C. 

2.  A  citation  ex  officio  is  contrary  to  law. 
Birch  V.  Lake,  1  Mod.  185. 

3.  A  citation  on  a  Sunday  is  good.  Alatuon 
▼.  Bnokbank,  Garth.  504. 

4.  The  defendant  is  compelled  to  answer 
QpoQ  oath  there.  Farmer  v.  Brown,  2  Lev. 
247. 

5.  But  the  ecclesiastical  judge  cannot  ex- 
vnine  him  upon  oath  as  to  things  which  make 
him  criminally  answerable.  Gase  of  £r  officio* 
12C0.26. 

6.  No  man,  ecclesiastical  or  temporal,  shall 
he  examined  upon  secret  thoughts  or  secret 
opinions.  Gase  of  JSv  o^eto,  12  Go.  26.  Ed- 
tMr(fscasel3Ga9. 

7*  Theo^inary  cannot  constrain  any  man, 
ccclesia^cal  or  temporal,  to  swear  generally 
to  answer  such  interrogatories  as  shall  be  ad- 
nunisJV^redtohim.  fir  ^to  case,  12  Go.  26. 
.  8.  The  ecclesiastical  courts  appoint  guard- 
lAQi  of  infants  who  hare  only  personal  estate. 
Bp^  ef  CarlieU  v.  WeHs,  2  Lev.  162. 217. 

V.  A  bond  taken  by  the  spiritual  court  firom 
^  administrator  duratOe  minore  teiate,  with 
the  will  annexed,  for  a  due  administration,  held 
S^    Polkeey.  Dominique,  Sir^U37. 

10.  The  ecclesiastical  court  ought  to  tako 
1^^  ^  ^^  common  law.  JZon^'s  case,  Poph. 

11*  Temporal  courts  may  punish  the  false 
*<^QtioB  of  spbitual  process.    Gro.Jae.351. 


IV.  Goffrs. 

If  husband  and  wife  are  sued  in  the  court 
christian  for  a  clandestine  marriage,  and  the 
husband  dies,  the  wife  b  subject  to  costs  from 
the  beginning  of  the  suit  MiddUtony.CroJU, 
Andr.  61,  62. 

*y.  RXSPXCTXNO  TBZ  VALIDrTT  OF  THX  [  *558  ] 

SENTKNCK. 

1.  The  sentence  of  a  court  christian  is  good 
until  revoked  by  other  sentence.  Morrie  v. 
Webber,  2  Leon.  169. 172. 176, 177. 

2.  The  sentence  of  the  spiritual  courts  in 
matters  within  their  jurisdiction,  while  it 
stands  unreversed,  is  good  evidence  in  the  tem- 
poral courts.    Jones  v.  Bow,  Holt,  285. 

VI.  Appeai. 

1.  Every  ecclesiastical  court  must  remit  to 
the  next,  and  cannot  waive  it  for  a  higher. 
HuUoiCb  case.  Hob.  16. 186. 

2.  An  appeal  lies  to  the  court  of  arches,  from 
a  petition  to  the  ordinary,  for  a  license  for  set- 
ting up  a  monument  Cart  v.  Marok,  Andr. 
69. 

3.  A  sentence  of  excommunication  may  be 
given  by  a  court  of  delegates,  and  the  person 
excommunicated  may  be  absolved  by  the  same 
court    Rex  v.  Stephens,  Say.  258, 259. 

4  Appeals  are  to  he  made  within  fifteen 
days  after  sentence,  by  statute  24  H.  6.  c.  12. 
Savil  V.  Kirby,  10  Mod.  386. 

5.  Where  an  ecclesiastical  court  has  original 
jurisdiction  of  a  cause,  yet  there  is  said  to  be 
a  difference  in  the  case  of  an  ecclesiastical  and 
lay  person,  vix,  that  in  the  case  of  the  first, 
their  sentence  may  not  be  examined  in  the 
temporal  court ;  in  that  of  the  other,  it  may. 
Crump  Y,  Holfofd,  Skin.  493  to  49a 

E0CLESIA8TICAL  PERSONS 

1.  A  prebendary  or  fellow  of  a  college  is  not 
elerieuM  beneficiahie  unless  he  have  a  sole 
corrnu.     Moeely  v.  War6ttrton,  1  Ld.  Raym. 

2.  A  parish  clerk  is  a  spiritual  officer,  and 
may  be  there  deprived.  Jownsend  v.  Thorpe^ 
Stra.  776. 

3.  Ecclesiastical  persons  may  he  deprived 
for  offences  against  the  duty  of  their  office, 
though  punishable  at  common  law.  Bp.  of  St, 
Damd  v.  lAuy,  1  Ld.  Raym.  450. 

4.  That  the  presentee  is  a  haunter  of  taverns 
and  unlawful  games,  which  are  only  mala  pro- 
hibHa,  is  no  cause  for  the  bishop  to  refuse  to 
admit  him.  'BeU  v.  Bp.  of  Norwich,  3  Ihr. 
254.  pi.  2.  See  ante,  tit  Ghurch,  p.  288. 
div.  (f ). 

5.  Ecdeaiastical  persons  are  in  general 
privileged  from  serving  offices.  Lee's  case,  1 
Vent  105. 

6.  Glergymen  are  liable  to  all  public  charges 
imposed  by  act  of  parliament,  in  particular  for 
the  reparation  of  highways.  Webb  v.  Baehei- 
our,  I  Vent  S73.  See  also  ante,  tit  Glkrot- 
MAN,  p.  296. 

7.  If  a  lord,  having  right  to  three  chaplains 
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only,  retain  six,  the  three  firft  appointed  are 
legally  so.    Anon.  3  Dy.  312.  pi.  88. 

8.  A  clerk  onoe  qualified  as  chaplain  to  a 
peer,  thoa|fh  the  peer  die,  or  he  quit  his  eer- 
vice,  may  retain  his  pluralities;  and  though  he 
have  not  purchased  a  dispensation,  it  is  no  for- 
feiture. Anon,  3  Dy.  312.  pi.  88.  See  also  ante, 
tit  Chaplain. 

9.  A  curate  is  incapable  of  taking  an  estate 
devised  in  succession,  for  want  of  being  incor- 
porate ;  but  the  heir  of  the  devisee  shall  hold 
the  estate  in  trust  for  the  curate  fi>r  the  time 
being.    Anon,  2  Vent  349. 

10.  Before  induction,  the  prebendary  can- 
not charge  his  church  lands.  Anon,  2  Dy. 
221.  pL  18. 

ECCLESIASTICAL  LEASES,  &c 

1.  The  statute  32  H.  8.  enlarged  the  power 
of  the  bishop ;  for  by  this  act  he  may  make  a 
lease  for  twenty-one  years,  or  three  lives,  and 
the  bishop  alone  may  so  lease  by  deed  indent 
ed,  following  the  limitations  of  the  statute. 
Bp,  of  Salimiry^8  case,  10  Co.  58  b. 

2.  By  1  EUiz.  c.  19.,  all  grants,  Slc  by  any 
archbishop  or  bishop,  of  any  lands,  &.c.  being 
parcel  of  the  archbiahoprick  or  bishoprick, 
other  than  for  the  term  of  twenty-one  jrears, 
or  three  lives,  whereupon  the  old  accustomed 
yearly  rent,  &c.  shall  be  reserved  and  payable 
yearly,  shall  be  void.    1  Mod.  203  notis, 

3.  A  lease  made  by  a  bishop,  wherein  more 

than  the  accustomed   rent   is  re- 
[  *559  ]  *served,  Is  good.     ThreadneedU  v. 
Lynam^  2  Mod.  57. 

4.  If  two  manors  have  been  usually  let  for 
60/.  a  year,  and  the  bishop  grant  a  lease  of 
one  of  them  only,  reserving  thereon  the  whole 
rent,  the  lease  is  good.  ThreadneedU  v.  Ly- 
nam,  1  Mod.  203. 

Sj,  a  lease  of  the  next  avoidance,  made  by  a 
chapter  that  has  no  dean,  is  void  ab  initio. 
SotUhtoell  V.  Lincoln,  2  Mod.  56.  1  Mod.  204 
S.C. 

6.  By  deed  indented  and  enrolled,  the  mas- 
ters  and  fellows  of  Magdalen  College  granted 
a  certain  messuage  wim  the  appurtenances  in 
fee  to  the  queen,  reserving  rent,  and  with  a 
condition,  that  the  queen  should  grant  the 
premises  over ;  and  the  queen  granted  them 
over  accordingly:  a  fine  with  proclamations 
was  levied  to  the  E^l  of  O,  to  whom  the 
qneen^s  grantee  had  conveyed  the  premises  in 
tee,  and  five  years  passed ;  the  successor  of  the 
master  by  whom  the  original  grant  was  made 
accepted  rent  from  one  H,  who  paid  it  in  the 
name  of  the  said  Earl  of  O,  then  tenant  of  the 
messuage,  and  gave  an  acquittance  in  writing, 
but  not  under  seal :  in  ejectment  against  one 
claiming  by  virtue  of  a  lease  made  by  the  said 
successor  and  the  fellows  of  the  college,  it  was 
held,  that  the  statute  of  13  Eliz.  extended  to 
restrain  the  master  and  fellows  of  the  college 
from  making  the  above  grant  to  the  queen,  al- 
though she  IS  not  expressly  named  in  the  act. 
MagdaUn  CoUegt  caae,  11  Co.  66  bw    1  RoIL 


Hep.  151.    S.C.iiotS.P.    2Biil8tr.l46LSLa 

7.  The  Stat  18  Eliz.  c  2.  by  which  aU  kiM- 
ments,  fines,  Slc  Slc  to  the  queen,  by  aaj 
person  or  persons,  bodies  politic  or  corporale, 
of  any  manors,  lands,  &c.  fi>r  any  debt,  sura  or 
sums  of  money,  or  other  consideration  wfaat 
Boever,  shall  stand  good,  &C  does  not  ooDfirm 
this  grant:  the  general  words  of  the  aaid  13 
Eliz.  c.  2.,  do  not  enable  any  person  to  make 
any  conveyance  who  was  disabled  by  tfae 
common  law.  Magdalen  College  case,  il  Co. 
66  b. 
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I.  When  and  by  whom  kjectment  ues. 

1.  Ejectment  is  a  possessor/  action.  Rex 
T.  Corjmraiion  of  Btickingham,  10  Mod.  177. 

2.  The  owner  of  the  soil  in  a  common  high- 
waj,  hang  entitled  to  every  benefit  which  may 
arise  from  it,  consistently  with  the  right  of 
passage  in  the  public,  may  recover  the  posses- 
sion of  it  by  ejectment ;  and  the  place  denomi- 
nated land  in  the  declaration,  though  built 
upon,  is  sufficiently  described.  GootUUU  les- 
see of  Chester  v.  Alker^  Keny .  427. 

3.  Ejectment  lies  for  uncertain  interests  or 
estates ;  as  fftr  land  to  be  held  till  a  certain 
rent  be  paid.     JemoU  v.  Cowley,  1  Sid.  345. 

4.  Ejectment  lies  by  lessee  ior  three  years 
of  a  copyholder,  but  he  must  show  the  custom. 
WeUs  V.  Partridge,  Cra  Eliz.  469. 

6.  Ejectment  will  lie  by  a  tenant  at  will  to 
lessee  for  years.  Stone  v.  Sir  IL  GrtMutm,  1 
Ko.3. 

&  The  heir  of  a  copyhold  upon  whom  a 
copyhold  descends,  may  maintain  an  eiect- 
ment  before  admittance.  JCtne  v.  Osoom, 
Com.  241. 

7.  The  lessee  may  maintain  ejectment  be- 
fi>re  the  admittance  of  his  lessor.  King  v. 
Osbom,  Com.  241.  n. 

&  Ejectment  may  be  maintained  against  an 
executor,  (aAer  his  consent),  for  a  leasehold 
^oeathed.     1  Saund.  Rep.  279  d.  e, 

9<  After  the  execution  of  a  writ  of  seisin  in 
dower,  ejectment  is  necessary  to  get  actual 
possession.     2  Saund.  Rep.  45  b. 

10.  So  to  get  actual  possession  under  a  sta- 
tate-merchant,  &.c.  or  elegit,  2  Saund.  Rep. 
B9  a  70  6. :  but  see  id.  69  a.  n.  [cl.    6  Tftunt 

11.  Ejectment  lies  to  regain  possession  by 
defendant  or  conusee  against  tenant  by  elegit, 
2  Saund.  Rep.  72  a, 

12.  Ejectment  will  lie  for  one  tenant  in  com- 
iDon  against  another  for  an  actual  ouster. 
Gree  ▼.  RolU,  12  Mod.  657. 

13.  Ejectment  is  maintainable  upon  an  es- 
toppel which  runs  with  the  lands.  Drevinan 
V-  Lawrence,  Hdt  282. 

14.  It  is  a  maxim  of  common  law,  that  a 
°i&n  may  try  his  right  by  ejectment  as  often 
*•  he  pleases.    BotA  ▼.  Sherwin^  10  Mod.  2. 

II.  When  NOT. 

1.  Ejectment  does  not  lie  for.  a  reversion. 

^wkkmerton  v.  Tracy,  Plow.  159.    1  Ro.  3. 
S>  P. 

2.  If  the  plaintiff  has  no  title  nor  the  de- 
fendant any,  the  plaintiff  shall  not  recover. 
^>>Uon'e  case,  1  Leon.  215. 

3.  And  though  a  person  be  actually  turned 
out  by  one  that  has  no  right,  yet  unless  he  can 
prove  his  title,  he  shall  not  recover.  Reg,  v. 
wponrfion  of  Buckingham,  10  Mod.  177. 

4.  The  defendant,  after  a  recovery  against 
'^  most  quit  the  possession  before  he  shall 


bring  an  ejectment    Femoiek  v.  Orotoenor, 
Holt  266. 

5.  Ejectment  will  not  lie  to  recover  a  copy- 
hold estate,  on  an  entry  by  the  lord,  as  for  a 
forfeiture  on  the  non-payment  of  a  fine  as- 
sessed according  to  the  improved  value,  if  it 
be  uncertain  whether  the  fine  should  be  ac- 
cording to  the  value,  or  according  to  the  rent 
Trotter  v.  JBladon,  2  Mod.  231. 

6.  Ejectment  will  not  lie  of  lands  in  ancient 
demesne.  R,  Cose  v.  W,  Banulet^  Hob.  47, 48. 

7.  It  lies  not  upon  a  lease  made  by  a  copy, 
holder.  Ooodinn\,  Longhurot,  Cro.  Eliz.535. 
676. 

8.  Where  a  disseisee  enters  within  five 
years  to  avoid  a  fine,  and  brings  an 
^ejectment,  laying  the  demise  before  [  *561  ] 
the  entry,  the  action  is  not  maintain- 
able.   Berrington  dem.  Domur  v.  Parkhur$t^ 
Andr.  25. 

9.  No  one  can  recover  in  ejectment,  unless 
he  or  those  under  whom  he  claims  have  been 
in  possession  within  twenty  years  ^  a  rule 
which  has  been  laid  down  in  analogy  to  the 
statute  of  limitations.    2  Saund.  Rep*  174. 

10.  Ejectment  does  not  lie  to  regain  posses, 
sion  by  conusor  of  a  statute  merchant  dec 
after  conusee  has  levied  his  debt,  but  a  Hi,  fa. 
FuUwood'8  case,  4  Co.  67  a.  b.  2  Vent  336. 
Hard.  82.  Cro.Car.598.2Saund.Rep.72.tt.«. 

III.  RESraCTlNO  ENTRY  AND  OOSTER. 

(a)  Generally, 

1.  No  entry  to  avoid  the  statute  of  llmita. 
tions  is  necessary  previously  to  bringing  an 
ejectment,  but  is  sometimes  useful.  1  Saund. 
Rep.  319.  e,  /. 

2.  In  ejectment,  the  possession  of  one  joint- 
tenant  is  the  possession  of  the  other,  so  as  to 
prevent  the  statute  of  limitations.  Ford  ■^. 
Orey,  6  Mod.  44. 

3.  Bringing  an  ejectment  does  neither 
amount  toan  entry,  or  turn  an  estate  to  a  right, 
or  work  a  disseisin.  Smart  v.  WiUiamt^ 
Comb.  249. 453. 

4.  In  ejectment  on  condition  of  re-entry, 
proof  of  actual  entry  and  ouster  is  not  neces- 
sary, except  to  avoid  a  fine.  Little  v.  JHeatoit, 
Saik.  259.  n.  Stra.  1086.  S.  P.  n. 

5.  And  in  such  case,  the  demise  cannot  be 
laid  on  a  day  before  the  entry.  Berrington  v. 
Parkhurtt,  Stra.  1086. 

6.  In  a  writ  of  ejeetione  JirmtB,  the  entry 
alleged  vvithout  an  actual  disseisin,  was  held 
to  be  bad,  and  that  it  did  not  gain  to  the  party 
such  a  possession  whereupon  he  might  make 
a  lease.     WiUion  v.  Berkley,  Plow,  m 

(b)  Upon  a  vacant  pooeestion. 

1.  In  ejectment  for  an  empty  house,a  lease 
is  to  be  sealed  in  it,  and  an  actual  entrv,  Slc» 
must  be  made.  Smartly  v.  Henden,  SalL  2^ 
See  also  Bidgood  v.  Haweo,  Ca.  T.  Hardw.  112. 

2.  A  judgment  in  ejectment  was  set  aside, 
because  no  affidavit  of  such  lease,  entry,  Sec 
Smartly  v.  Henden,  Salk.  255. 

IV.  WhXKK  the  VENUS  SHOULO  BE. 

1.  Tho  venue  in  ejectment  must  be  where 
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the  land  Uet.  iiiioii.  6  Mod.  223.  Get  ▼.  Sharps 
Holt,  404. 

2.  Ejectment  lor  lands  in  Wales  cannot  be 
tried  in  an  EIngliah  county,  for  it  must  be  tried 
in  the  county  where  the  ianda  lie.  LyUer  ▼. 
JSdt0ard9,  Sav.10.12. 

3.  But  where  the  king  is  party,  an  eject- 
ment may  be  brought  any  where.  Id.  Sav.  12. 

4.  Ejectment  of  a  house  in  Winton ;  yenue 
ought  to  be  of  Winton  generally,  and  not  of  a 
perish.  Hewet  y.  /?^,  Prac.  Ca.  K.  B.  74. 

5.  In  ejectment  m  London,  if  the  house  is 
described  to  be  in  a  wrong  ward,  there  will  be 
a  nonsuit.    Boddy  y.  SmUh,  1  Stra.  595. 

6.  Where  in  ejectment  the  premises  were 
described  to  lie  *«tn  viiL  et  terr.  de  A,**  the 
words  ^  et  ierr"  shall  be  rejected  and  then 
**  tn  vilU^  alone  will  be  well  enough.  Baker 
y.  T%ompson^  Ca.  T.  Hardw.  166. 

7.  A  declaration  was  of  seyeral  messuages 
in  the  seyeral  parishes  of  St  Mich.,  St  James, 
St  Peter,  and  St  Paul ;  part  of  the  premises 
lay  in  the  parish  of  St  Peter  and  St  Paul,  but 
there  is  no  parish  called  the  parish  of  St  Pe- 
ter, nor  called  the  parish  of  St  Paul ;  yet,  per 
eur.,  the  oopulatiye  **  et**  shall  be  referred  to 
that  ^hich  is  real,  tU  res  tnagU  voieat,  not  to 
make  St  Peter's  one  parish,  and  St  Paul's 
another,  but  to  make  them  both  one  parish. 
IgUeion  y.  Wakeman^  Hard.  336. 

8.  The  declaration  must  assign  a  place 
where  the  lease  was  made,  not  in  the  county 
at  large,  but  in  a  particular  place.  Bieh  y. 
Shere^  Hob.  89. 

V.  QP  THX  DKCLARATIOir. 

(a)  How  the  demiee  ehould  be  stated, 
1.  If  two  tenants  in  common  are  disseised, 
the  lessee  must  declare  on  seyeral  demises. 
Hareourt  y.  Tbn,  Comb.  213.  DorringUm  y. 
Edvain.  Comb.  2.  Moore  y.  Futsden^  1  Show. 
342. 

*2.  But  coparceners  may  join  in 
[  *562  3  the  lease  in  ejectment    Boner  y. 
Jetiner,  1  Ld.  Kaym.  726. 

3.  In  ejectment  by  a  corporation^  the  demise 
need  not  be  stated  to  haye  been  by  deed,  ilnon. 
12  Mod.  113.  Carth.  391.  2  Saund.  Rep.  305 
h.  n.  [e.]    Partridges.  Ball,  1  Ld.  Raym.  136. 

4.  If  so  stated,  3ie  deed  need  notbeproyed. 
2  Saund.  Rep.  305  h.  n.  [e.] 

5.  A  lease  by  husband  and  wife,  without 
alleging  it  to  be  by  deed,  is  sufficient  to  main, 
tain  an  ejectment  Wiscot^s  case,  2  Co.  60  6. 
Carter,  16.    Cro.  Eliz.  481.  S.  P. 

6.  It  is  not  necessary  for  the  plaintiff  in 
ejectment  to  declare  on  a  demise  of  a  greater 
number  of  acres  than  those  fVom  which  he 
was  ejected.    Salmon  y.  Smith,  I  Saund.  208. 

7.  The  demise' must  be  laid  afler  the  entry . 
1  Saund.  Rep.  319.  d,  e. 

8.  The  demise  was  laid  on  the  es8oign*day, 
and  yet  held  good,  for  the  action  and  the 
wrong  done  may  begin  on  the  same  day. 
Rogers  y.  Reartby,  3  Salk.  8.  2  Ld.  Raym. 
870.  S.  a  See  also  ProdgerU  case,l  Sid.  432. 

9.  A  leaee  made  1st  Jaa.,  hahsrtd.  m  d^ 


and  the  eiectment  laid  the  nine  day,  held 
good.    Osboarn  y.  Rider,  Cro.  Jac  135. 258. 

10.  If  a  plaintiff  recoyers  in  ejectment,  ud 
before  judgment  the  years  of  the  lease  expire, 
he  cannot  haye  judgment  to  reooyer  the  land, 
but  only  the  damages.  Booth  y.  Ld,  Crom- 
well, Say.  28. 

11.  Ejectment  on  two  seyeral  leases  of  the 
same  thing,  and  term  by  two -seyeral  persons, 
is  good.  7\ir6en7t/y.iS!r«dkton,3Ley.ll7. 

12.  Ejectment  on  two  demises  and  do  As- 
bendum  to  the  first,  but  in  the  second  demise 
the  habendum  mentioned  tenementa  prmdieta ; 
the  declaration  was  held  good  after  yerdict 
iMbor  y.  Pamdon,  Comb.  190. 

(b)  Relatios  to  the  subject  matter  tf  the 
ejectment  f-^ 

1.  What  is  a  good  description. 

1.  Ejectment  will  he  of  a  thing  by  a  name 
known  only  in  the  county  where  the  actioD  is 
brought ;  as  for  Alder  Carr  in  Norfolk.  Banes 
y.  PeUrson,  Stra.  1063.  Andr.  107.  S.  C. 

2.  So  ejectment  de  mtnerie  eathomam  in 
such  a  parish,  (without  showingthe  nnmber,) 
was  held  well  in  Dbrham.  WMttingkam  r, 
Andrew,  Salk.  255.  4  Mod.  143.  &  a  Camh 
201.  1  Show.  364.  Carth.  277. 

3.  An  ejectment  in  Ireland  fhr  *afaieaye 
of  land,'*  is  good,  for  it  is  a  denominalian  of 
quanti^  weU  known  in  that  kingdom.  Heins 
y.  Hancocks,  6  Mod.  140. 

4  Eiectment  for  one  hundred  acres  of 
mountain  or  bog  in  Ireland,  is  good.  Stafrnd 
y.  ilfoc  Donnoch,  Palm.  101.  Stra.  71. 

5.  Ejectment  fbr  lands  in  Wale%  good.  Fan 
y.  Dmn,  1  Barnes,  129. 

6.  Ejectment  lies  fbr  a  beast-gate  in  SafibIL 
MettingUm  y.  Ooodtitk^KD^.  106.  SCim.  1064. 
S.C. 

7.  So  ejectment  for  eattle-gates  was  bdd 
well  after  yerdict  Metcalf  y.  itse,  Ca.  T. 
Hardw.  167. 

a  So  it  lies  fbr  a  boiiery  of  salt  Smtk  r. 
Barret,  1  Sid.  161.  1  Ley.  114.  Noy.  132.  Ore. 
Jac.  150. 

9.  And  fbr  a  coal-mine.  Comyn  y.  Wmlhi, 
Cro.  Jac.  150.  Noy.  121. 

10.  Ejectment  lies  for  an  orchard :  but  not 
a  prescipe.  Wright  y.  Wheady,  Cra  Ehz.  85i 
1  Ka  55.  Noy.  37.  43. 

11.  So  for  a  house  and  orchard.  Cro.  Jse. 
654.  Pahn.  337. 

12.  It  lies  for  a  messuage  or  tenement, 
called  the  Black  Swan^  dec.  Bmrbary  y.  Fes- 
mans,  1  Sid.  295. 

13.  After  yerdict,  an  ejectment,  fbr  **  a  mes- 
suage and  tenement**  generally,  was  heldiof* 
ficiently  certain.  SUmrt  y.  jDentom,  3  Mod. 
23S,notis. 

14.  Ejectment  lies  fbr  a  dooe  by  nama 
Royston  y.  Eeclestonj  Cra  Jac.  654. 

15.  So  it  lies  for  a  part  of  a  house,  etlled, 
dLC    SuUivane  y.  Seagrate,  Stra.  695. 

16.  The  writ  and  declaration  in  eiectnent 
ware  of  two  parts  of  certain  land,  wftmtia/- 
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inc:  •*  in  three  partt  to  be  divided,**  end  held 
good,    ilium.  13  Ca  5a 

17.  A  church  ia  demandable  by  the  name 
of  a  messuage.  JHUingiwor^  t.  BrewwUf^  1 
Salk.356. 

18l  Ejectment  Ilea  of  a  rectory.  Dr,  Hat'- 
icoti  caaCf  Comb.  SOS. 

19.  And  for  a  cottage ;  but  not  a  pr^ 
ape  quod  rtddat.    HiU  ▼.  <7t2e«,  Cro.  Eliz. 

818. 
[  *563  ]    *20.  Or  for  a  aUble.  Lady  DaereoU 
caae,  1  Lev.  58, 

21.  For  a  kitchen.  IVd  y.  i>ribe,  Noy.  109. 
1  Ro.  55.  &  P. 

22.  For  a  bed-chamber  or  parlour,  ilnon. 
3  Leon.  210.  pi.  275. 

23.  For  a  certain  place  called  the  vestry. 
AtteAtiisoa  t.  PuUer,  3  Lev.  96. 

24.  Ejectment  lies  for  tithes.  Badwyn  v. 
Wtne,  W.  Jew  331.  1  Leon.  19.  Andr.  107. 
8.?. 

^  Bat  it  ahould  be  expressed  for  what  sort 
of  tithes,  and  whether  it  be  of  meadow  or  nas- 
tore  land.  SenA.  WorraU  v.  Harper^  Mo.  837. 
lRa6a&C.     S  Ld. Raym.  789. 

26.  Ejectment  lies  for  common  of  pasture. 
Ntwman  v.  HoldmyfoBt^  Stra.  54 

27.  For  comnoon  generally,  held  good  after 
verdict,  and  that  it  mus^  be  taken  to  be  ap- 
portenant    Doe  v.  Burlaeey  And.  107. 

28.  Ejectment  for  so  many  acres  of  land 
with  common  of  pasture  cum  pertinentiis;  the 
words  cum  pertinenim  were  held  not  to  extend 
to  common  in  ffross,  but  to  relate  to  the  land. 
Baker  v.  iZoe,  Ceu  T.  Hardw.  127. 

29.  Ejectment  lies  of  a  pool,  or  of  pasture 
iwanox.  Waii<mv.^erikiey,Pbw.228,229. 
fiepst  237  b.     Yelv.  143. 

^.  An  ejectmenl^or  corn-mills,  without 
nying  of  what  kinoTend  one  hundred  acres 
offline  and  heath,  without  saying  how  many 
of  etch,  was  held  good  after  verdict  FUz- 
gtrald  V.  Harshal,  I  Mod.  90. 

31.  Neither  writ  nor  action  shall  abate  for 
want  of  order  in  the  nature  of  the  acres  de- 
intnded.  Savefo  case,  11  Ca  55  a.  1  RoU. 
Rep.55.aC. 

2.  What  is  not 

1.  Ejectanent  lies  not  for  a  tenomenl.  Good- 
^^  V.  Wokon,  Stra.  834.  Barnard.  155.  1 
I-eoD.  iia  a  P. 

,  2.  So,  ejectment  for  a  messuage  or  tenement 
J  bad  for  uncertainty.  Wood  v.  Payne,  Cra 
£Uz.l86.  Prac Ca.  K.  B.  72.  a G.  4  Mod. 
136.    CraJac.135.    3  Leon.  328.  a  P. 

^  An  ejectment  de  uno  nuionagio  aioe  re- 
fP'ifpno.was  held  bad,  because  of  the  various 
vgnificatbns  of  the  word  repontorium,  Hele 
"^^Biekop  of  Exeter,  A  Mod.  IBS.  March,  96. 
P».  116.     ' 

^  And  judgment  will  be  arrested  for  this 
nolt,  thoogh  after  verdict  Makepeace  v. 
^weod,  1  Barnes,  117.    1  Sid.  295.    Noy. 

5.  Bat  the  declaration  u  good,  if  it  have  a 
'^'^icalar  description  by  a  name  being  given 


to  it;  as,  the  tenement  called,  &c.    Hexham 
V.  Comere,  3  Mod.  23a 

6.  It  is  not  formal  to  bring  an  ejectment 
for  a  chapel,  but  it  ought  to  he  demanded  by 
the  name  of  a  messuage.  Harper^e  case,  11 
Co.  23  a. 

7.  An  ejectment  will  not  lie  for  a  close. 
Hammond  v.  SavULf  1  Ro.  55. 

a  Even  although  it  has  a  certain  name 
given  to  it,  it  must  be  for  a  specified  number 
of  acres,  showing  the  nature  of  them.  Savefe 
case,  4  Co.  55  a.  Knight  v.  Symme,  4  Mod. 
97.  a  P.  AbleU  dem.  Olenham  v.  Skinner, 
1  Sid.  229.  a  P. 

9.  There  ought  to  be  certainty  in  the  de- 
scription, that  the  sheriff  may  know  how  to 
make  execution.  Winkewortk  v.  May,  Noy, 
125.    lH.7.9a. 

10.  In  ejectment,  the  declaration  must  show 
the  quantum  of  each  species  of  land.  Knight 
v.  Sifmme,  1  Salk.  254  Garth.  204  S.  C. 
Comb.  19a  a  C. 

11.  Thus,  where  the  plaintiff  declares  for 
five  doees  of  land  arable  and  pasture,  contain- 
inff  ten  acres,  it  was  held  bad,  for  not  distin- 
ffuishing  how  much  of  the  one  and  the  other. 
Knight  V.  Symme,  Garth.  204.  Comb.  19a 
Holt,  263.    1  Lev.  213.    1  Show.  33a  aC. 

12.  An  ejectment  de  omnibue  et  omnimodie 
deeimie,  without  any  certainty  of  the  nature 
or  quality  of  the  tithes,  is  bad.  Semb,  Har- 
pur*e  case,  11  Co.  23. 

13.  In  ejectment,  the  declaration  for  land 
should  express  the  number  of  acres.  St  John 
T.  Cmnmyn,  Yelv.  lia 

14  In  the  dedaration,  the  parcels  as  con- 
tained in  the  deed,  should  not  be  set  out  S 
Saund.  Rep.  305  a. 

15.  Eiectment  for  so  many  acres  by  esti- 
mation  is  bad;  it  must  be  certain.  6ow  v. 
Ocam,  Ley,  82.    Prac.  Ca.  K.  B.  74 

16.  Declaration  in  ejectment  of  a  messuage, 
ten  acres  of  land,  twenty  of  meadow,  and 
twenty  of  pasture,  by  the  name  of  ten  acres 
of  meadow,  dec  he  it  more  or  leee,  is  ilL  /fen- 
lock  V.  Petre,  Lutw.  974  [418,  419]. 

17.  Judgment  in  ejectment  for  a 

*pieoe  of  land,  was  reversed  for  error  [  *664  ] 
in  the  Exchequer  Chamber.  Palmer 
V.  Humfrey,  Mo.  422.  702. 

18.  Ejectment  does  not  lie  of  panage.  Pern- 
hie  V.  Sterne,  1  Lev.  213. 

19.  Ejeetione  Jirme  of  so  much  of  a  mes- 
suage as  stands  upon  a  certain  bank,  held 
nought  for  the  nncertainty.  March,  97.  pL 
16a 

5K).  Ejectment  does  not  lie  for  a  river  or 
water-course,  but  it  will  for  so  much  land  co- 
vered with  water,  or  for  a  ffo^se  or  pod. 
Challenor  v.  Thomae,  Yelv.  143. 

21.  Ejectment  lies  not  of  a  fishery,  nor  de 
piocaria,  in  such  a  river,  but  it  lies  de  tanta 
terra  aqua  eoopetia,  Waddy  v.  Newton,  8 
Mod.  277, 27a 

22.  Ejectment  does  not  lie  for  underwood. 
Warren  v.  WakeUy,  S  Ro.  482. 
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(c)  Haw  U  9hmld  be  in  dher  rupeeU, 

1.  Quod  cum  in  ejectment  is  well  cnouffh, 
if  the  ejectment  is  positive.  Moore  v.  Fure£n, 
I  Show.  342. 

3.  Summonatus  for  attaehiatuo  in  ejectment, 
held  ill  Redman  v.  Eddfe^  2  Keb.  583. 
Frac.  Ca.  K.  B.  8a 

2,  Viet  armie  omitted  in  the  dedantion, 
was  held  to  make  it  bad.  AUley  v.  We66, 
Godb.38a    Prac.  Ca.  K.  B.  74.  S.  G. 

4.  The  day  of  the  ejectment  is  not  material 
Merreil  v.  Smithy  Cro.  Jac.  11. 

5.  The  declaration  was  held  good,  though 
neither  the  day  of  the  date,  nor  of  the  sealing 
and  delivery  of  the  indenture,  was  mentioned. 
HeaUm  v.  JMsrteston,  Cro.  Jac.  646. 

&  The  demise  was  laid  to  be  the  13th  June, 
habendum  from  the  said  12th  day  of  June, 
(which  must  be  understood  the  13th  day)  by 
▼irtue  wheroof  he  entered,  and  that  the  de- 
fendsjit  afterwards  on  the  same  12th  of  June, 
ejected  him,  which  was  therefore  before  the 
plaintiff  had  any  title,  for  his  lease  com- 
menced on  the  13th  day;  the  declaration  was 
held  bad.    Evane  v.  Croaker,  3  Mod.  199. 

7.  Judgment  was  arrested  for  uncertainty, 
the  ejectment  bein&r  for  a  messuage  in  the 
parishes  of  J  and  M,  or  one  of  them.  Good* 
right  dem.  Gr^n  v.  Fates  on,  2  Barnes,  150. 

8.  Ejectment  of  lands  in  B  and  C;  motion 
in  arrest  of  judgment,  because  it  did  not  ap- 
pear  in  which  viU  the  port  recovered  lay ;  but 
it  was  not  allowed.  Deuce  v.  Deuce,  Yelv. 
522a    Prac.  Ca.  K.  B.  73.  S.  C. 

9.  The  plaintiff  must  recover  cm  the 
strength  of  his  own  title,  and  not  on  the 
weakness  of  defendanCs.  2  Saund.  Rep.  111. 
D.  [a].  * 

10.  A  naked  colour  in  ejectment  i8>not  sufl 
fieient,  as  in  assize  or  trespass,  which  do  not 
comprehend  any  title  or  conveyance  in  the 
writ  or  count,  as  this  action  does  on  both. 
CrumweWe  case,  3  Dy.  366.  pL  35. 

11.  When  plaintiff  claims  under  tenant  in 
gavelkind,  he  must  show  the  custom  in  his 
declaration.  Etoer  v.  Aetwicke^  1  And.  192, 
193. 

13.  In  ejectment  for  a  rectory,  it  is  suffi- 
cient to  say  in  the  count,  that  me  parson  is 
seised  in  his  demesne,  without  express  aver- 
nent  of  his  life,    ilnon.  3  Dy.  304.  pi  52. 

13.  In  ejectment,  count  of  a  demise  of  three 
hundred  acres  per  nomen  Inanerii,  by  virtue  of 
which  he  entered  into  manerium  pnBdictum, 
is  well  enough,  without  saying  he  entered  into 
the  said  three  hundred  acres,  and  manerium 
is  surplusage.    3  Dy.  304.  pi  57. 

(d)  When  an  amendment  is  allowed. 

1.  Declaration  in  ejectment  was  formerly 
held  not  to  be  amendable.  Goodtitle  v.  Mey- 
moU,  2  Stra.  1211.     TruetiOe  v.  Ashbum,  lb. 

2.  Where  the  demise  was  laid  before  plain- 
tiff had  any  title,  an  amendment  was  refused. 
PuUeton  V.  Warburton,  Carth.  401.  Prac.  Ca. 
K.R80.S.a    12  Mod.  125.  S. C. 

3.  So,  formerly,  the  term  laid  in  the  decla- 


ration ooold  not  be  enlarged  without 
even  though  the  plaintiff  was  prevented  by  i 
junction  from  proceeding  within  the  time. 
Anon.  6  Mod.  130.  Anon.  1  Salk.  357.;  ba 
amendments  in  the  term  of  the  demise  are 
now  allowed.  1  Salk.  257.  n.  Oate$  v.  Shep. 
herd,  Stra.  1272.  See  also  anU,  p.  54.  pi  6, 7, 
8,  9. 11,  and  p.  55.  pi  2  to  10. 

4.  After  a  whole  term  elapsed,  the  plaintiff 
in  ejectment  must  give  new  notice  to  plead, 
dtc    Anon.  Salk.  5257. 

(e)  Relative  to  the  oervice  ofdedaratian. 

I.  In  ejectment,  the  declaration  must  be 
personally  delivered,  if  the  defend- 

ant*  can  be  found.  Taylor  v.  Jefto,  [  *S65  ] 
11  Mod.  302. 

51  Declaration  delivered  to  the  ftiber  of  the 
tenant,  who  acknowledged  the  receipt  of  it, 
held  good  service.  Roe  y.  Hoe,  Ca.  Prac.  C 
P.  115.  Boe  V.  Doe,  dem.  Jefferyeo,  1  Baznea, 
120.  &  P. 

3.  A  service  upon  the  servant,  if  the  de- 
fondant  acknowledges  ho  received  it,  is  suffi- 
cient   Anon.  Salk.  5255. 

4  Declaration  left  with  servants,  good  ler- 

▼ice  in  some  cases.    Douglao  t. ,  1  Stra. 

575.    Prac.  Ca.  K.  B.  83.  S.  C. 

5.  A  declaration  in  ejectment  left  on  the 
premises,  where  the  tenant  refhsed  to  loeept 
It,  and  threatened  to  shoot  the  bearer,  held 
good  service.  Uadoal  v.  Wedgwood,  Ca.  Pnc 
C.  P.  100.     1  Barnes,  117.  S.  C 

6.  Fixing  the  declaration  on  the  door  of  the 
messua^  the  tenant*s  wife  shutting  the  door 
after  bem^  acquainted  with  the  contents,  not 
good  service.  Kirwood  v.  Backkouoe,  Ci. 
Prac  C.  P.  75. 

7.  Though  it  is  said  the  husband  acknow- 
ledged the  receipt  of  it    S.  C.  1  Barnes,  113. 

6.  The  declaration  must  be  tendered,  not. 
withstanding  violence  is  offered.  Kirweed  ?. 
Backhouse,  cited  in  Hadoal  t.  Wedgwood,  1 
Barnes,  117. 

9.  The  service  is  good,  if  the  dedaration  be 
delivered  to  a  daughter,  and  owned  by  tenant 
Scrape  v.  Hunl,  1  Barnes,  1520. 

10.  And,  where  tenant  absconds,  service  oe 
a  servant,  and  another  fixed  on  the  door,  is 
sufficient    SmaUey  v.  Neale,  1  Barnes,  116. 

II.  All  declarations  must  be  delivered  be- 
fore the  essoign  day  of  the  term.  Roe  dem. 
Bird  V.  Doe,  1  Barnes,  115. 

12.  Declaration  delivered  on  a  Sunday  held 
bad.  WhUe  v.  Martin,  Prac.  Ca.  K.  fi.  83. 
Fortesc  375.     12  Mod.  606. 667. 

13.  But  making  a  defence  on  a  trial  in 
ejectment  is  a  waiver  of  an  irregularity  in  the 
service  of  the  ejectment   Kempton  deim.  Bof- 

field  V.  Crooo.  6u  T.  Hardw.  108. 
(f)  Affidavit  of  eerdce. 

1.  Rule  to  make  service  of  declaration  in 
ejectment  good  vras  set  aside,  because  the 
amdavit  on  which  it  was  grounded  was  sworn 
before  plaintiff's  attorney  as  a  commissioner. 
Fenn  v.  Dean,  Barnes  Supp.  26. 

2.  Affidavit  of  service  on  the  wives  of  A 
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md  B)  who  or  one  of  them  are  tenants,  is-  not 
lafficient.  Harding  t.  Greentmith  dean.  Ba- 
teff  1  Barnea,  118. 

3.  So,  affidavit  of  ierrice  on  A  B  tenant  or 
C  his  wife.  Mirkbeek  y.  Hughf^  1  Barnea, 
116. 

VI.  Nonce  TO  APncAR. 

1.  The  notice  to  appear  roust  be  on  the  first 
day  in  full  term.  /foWoat  t.  Freeman,  3  Stra. 
1049. 

1  Notice  to  appear  in  the  beginning*  of  the 
tenn  is  uncertain.  Thrtdder  v.  TVarie,  Ca. 
Prac  C.  P.  lOa 

3.  Notice  to  appear  in  the  beginning  of 
Michaelmas  term  in  London,  held  sufficient 
in  the  case  of  a  vacant  poaaeasion.  Thrtddcr 
▼.  TVma,  1  Barnes,  119. 

4.  Upon  a  declaration  of  Trinity,  with  no- 
tice  to  appear  of  Hilary,  appearance  in  Mi- 
chaelmas is  bad.  Mown  dem.  KtndaU  v. 
Ho^son,  1  Barnes,  178. 

5.  Notice  at  the  bottom  of  the  declaration 
was  signed  by  nominal  plaintiff  instead  of  ca- 
nal ejector ;  judgment  was  set  aside.  Hold- 
fan  V.  Pedigree,  1  Barnard.  43.  Prac.  Ca.  K. 
B.  63.    1  Bamee,  115.  &  P. 

VII.  Op  aPPBARANCB,  AND  CONFESSION  OF  LIA8X, 
KNTKT,  OnSTBE  AKD  POS8B8SION. 

1*  In  the  case  of  tenanta  in  common,  there 
most  be  an  actual  ouster  of  one  by  the  other, 
or  elae  he  shall  not  be  compelled  to  confess 
lease,  entry  and  ouster.    Anon.  7  Mod.  40. 

2.  In  ejectment,  judgment  cannot  be  enter- 
^  apoo  confession  of  the  casual  ejector. 
Cooper  T.  BeoZe,  8  Mod.  109. 

3.  A  wife  may  be  made  defendant  in  eject> 

nwnt  where  a  pretended  huaband  is  lessor 

of  the  plaintiff.    Fenwiek  v.  Gravenor,  7  Mod. 
71. 

4.  The  0(mfession  of  lease,  entry  and  ouster, 
coDfesses  an  entry  for  condition  broken.  Lit- 
^  ▼.  Heaton,  2  Ld.  Raym.  750.  Salk.  259. 
Holt,  264.  a  C. 

5.  In  ejectment,  if  the  defendant  has  not 
'cgular  notice  of  trial,  the  way  is  not  to  con- 
fess lease,  entry  and  ouster,  *but  to 

I  *560  ]  oppose  judgment  against  the  casual 
ejector,  iinon.  7  Mod.  US. 
6*  If  one  defendant  will  not  appear,  or  con- 
"^  lease,  entry  and  ouster,  he  shall  be  ac- 
quitted, and  plaintiff  may  proceed  against  the 
o«e".    12  Mod.  656. 

<•  No  relief  againat  a  tonant^s  refusing  to 
^pppar  and  make  defence  in  ejectment  Good' 
'■'^A*  T. /far*,  Stra.  830.    Barnard.  12a 

^  Variance  between  the  issue  delivered, 
^d  the  record  of  nisi  prtus,  the  defendant 
coDfessing  lease,  entry  and  ouster  at  the  trial, 
^11  not  prevent  hia  Uking  advantage  of  the 
jynance.  Joneg  v.  Hergertt  dem.  7%ofnaa, 
\  ri^  C.  P.  110.    1  Barnes,  119. 

9.  The  leasee  in  ejectment  cannot  release 

in^    Ctofs  ▼.  Fail*,  Comb.  8.  59. 

10<  The  plaintiff  in  ejectment  is  merely 
nomma^ and  he  is  a  trustee  for  the  leasor.and 
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his  release  is  a  contempt.    Anon.  Holt  267. 
Salk.  260.  S.  P.  2  Burr.  665. 

11.  So,  assigning  his  death  for  error, 
ilfoore  T.  GoodrigH,  Stra.  899.  Salk.  260  n. 
(b.) 

12.  It  was  formerly  considered  an  abuse  to 
have  a  nominal  plaintiff  in  ejectment  instead 
of  a  real,    ilnon.  Holt,  267. 

13.  Appearance  must  be  entered  with  fila- 
zer,  and  marked  on  a  common  rule.  Roe  dem. 
Jones  V.  Doe,  1  Barnes,  124. 

14.  Tenant  not  obliged  to  appear  though 
indemnified.  Right  dem.  Streak  v.  Wrong,  1 
Barnes,  116. 

VIII.  Of  THE  ADUISSION  OF  TBI  LANnijoan  TO 

DEFEND. 

1.  Landlord  may  be  joined  a  defendant  with 
the  tenant  in  possession  if  he  request  it,  but  is 
not  compellable.  UnderhUl  v.  Durham,  Salk. 
256.    Holt,  264, 265.  S.C. 

2.  The  landlord  was  refused  to  be  made  de- 
fendant instead  of  tenant,  but  allowed  to  be 
added.  Balderidge  v.  PatetBon,  1  Barnes,  114. 
11& 

3.  The  tenant  cannot  be  compelled  to  de- 
fend.   Rigkt  y.  Wrong,  Ca.  Prac  C  P.  99. 

4.  On  Stat  11  G.  2,  landlord  was  added  de* 
fendant  to  one  tenant  who  appeared  for  part, 
and  to  defend  singly  for  the  other  part,  where 
tenant  refused  to  appear  (as  per  affidavit,)  and 
plaintiff  to  sign  judgment  against  casual 
ejector  as  to  the  last  part,  with  stay.  Jthb^ 
•on,  dem.  Bigland  v.  JDobaon,  1  Barnes,  125, 
126. 

5.  So,  where  tenant  had  quitted  the  posses- 
sion. Goodright  dem.  Duke  of  Montague  t. 
Wrong,  1  Barnes,  120. 

6.  No  rule  to  defend,  quoad  a  right  to  per- 
form  divine  service.  Martin  v.  DavtB,  2  Stra. 
914.    2  Barnard.  27. 

7.  If  tenant  suffer  judgment  to  go  arainst 
him  without  acquainting  his  landlord,  the 
court  on  motion  will  not  suffer  execution  to 
be  taken  out  till  the  right  be  tried.  Anon.  12 
Mod.  313. 

8.  The  landlord  cannot  make  himself  de- 
fendant, or  defend  for  the  tenant,  without  the 
tenant's  consent  Webb  v.  London  dem.  Bur^ 
duo,  Ca.  Prac.  C.  P.  73.    Id.  99. 

9.  Landlord  cannot  be  made  defendant  in 
ejectment  in  the  room  of  tenant  in  possession, 
upon  the  ground  that  he  is  a  material  wit> 
nossof  the  former.  Bourne  v.  TStrner,  1  Stra. 
632. 

10.  A  wife  may  be  made  a  defendant  in 
ejectment  where  the  husband  is  lessor  of  the 
plaintiff.    Fentnck*a  case,  1  Salk.  257. 

11.  On  motion  for  landlord  to  defend,  held 
per  cur,  that  it  is  not  every  person  claiming 
title  who  is  a  landlord  within  the  stat  11  G.£ 
c.  19,  but  one  who  is  in  some  degree  in  pos. 
session,  as  receiving  rent,  Sec  Roe  dem.  Leak 
y.  Doe,  Barnes,  Supp.28, 29. 

IX.  Particulabs  of  dem ANn. 
The  court  will  not  compel  a  plaintiff  in 
ejectownt  to  deliver  a  note  in  writing  of  what 
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landi  he  claima,  on  aeoonnt  of  the  declaratioa 
being  general    Choynne  t.  Fte,  4  Mod  314. 

X.  Plka. 

1.  Ancient  demesne  is  a  good  plea  in  abate- 
ment in  ejectment  AldetCs  case,  5  Co.  105  a. 
Cro.  Eliz.  836.  2And.l7&  Morru**  case,  1 
Mod.  301.    2R0.181. 

3.  It  may  be  pleaded  without  affidavit 
Goodright  y.  Sht^  3  Ld.  Raym.  1418. 

3.  So  it  is  a  good  plea  in  abatement,  that 

plaintiff  has  another  ejectment  lor 
[  *567  ]  *the  same  land  pending  in  another 
court    Digby  v.  Vernon,  Mo.  539. 

4.  Justification  may  be  made  by  command 
of  him  who  has  title,  in  this  action,  as  in  tres- 
pass.     Fryor  v  Sumpnor,  1  And.  383. 

5.  The  statute  of  limitations  (1  Jac.  1.  c  16). 
need  not  be  pleaded  in  this  action.  3  Saund. 
Rep.  63  6.  n.  [t]. 

b.  An  outstanding  term  cannot  be  set  up 
after  neglecting  it  m  the  writ  of  dower.  3 
Saund.  Rep.  44  c. 

7.  In  ejectment  against  several,  if  they  plead 
jointly  not  guilty,  plaintiff  may  enter  a  noUe 
pmequi  as  to  one.     1  Saund.  Rep.  207  6. 

8.  Bargain  and  sale  by  indenture  subsequent 
to  the  ejectment,  pleaded  as  such  in  ejectment, 
if  bad;  it  should  be  as  a  release  or  confirma- 
tion, and  the  plaintiff  cannot  reply  ne  grania 
poaper  $on  fait,  but  must  either  deny  the  deed, 
or  that  he  had  any  thing  at  the  time.  3  Dy. 
116.  pi.  71. 

9.  In  ejectment  for  a  forfeiture  of  a  copy- 
hold,  if  the  defendant  has  been  admitted  and 
done  fealty  to  the  lessor  of  the  plaintiff,  he 
cannot  dispute  his  title  as  lord.  1  Saund. 
Rep.  335  a.    336.  n.  [c]. 

10.  If  the  rule  annexed  to  the  plea  be  not 
stamped  by  the  filacer,  the  plaintiff  may  sign 
judgment  WM  v.  Akera  dem.  Burdus^  Ca. 
Frac.  C.  P.  71. 

XI.  Issue. 

1.  The  issue  cannot  be  made  up  difi^rently 
from  the  declaration  delivered  to  the  tenant  in 
possession,  except  in  the  defendant's  name. 
Baaa  v,  Bradford,  2  Ld.  Raym.  1411. 

2.  After  issue,  record  was  at  the  suit  of  M 
and  three  others;  af\er  verdict,  this  was  alleged 
in  arrest  of  judgment,  and  that  there  was  no 
trial  between  pwintiff  and  defendant,  and  ad- 
judged quod  plaint,  nil  capiat  per  biUam,  Smith 
V.  CoUina,  Cro.  Eliz.  151.  Prac.  Ca.  K.  B.  72. 
8.C. 

XII.  VlBW. 

Tenements  are  not  put  in  view  in  this  action, 
as  they  were  in  assise.  Smith  v.  Frampton 
3  Lev.  405. 

XIII.  EVIDXMCX. 

1.  A  defbndant  in  ejectment  is  estopped  by 
a  recovery  in  dower  from  giving  in  evidence 
a  term  in  a  stranger.  Booth  v.  Marqitia  of 
Idndaey,  2  Ld.  Raym.  1293. 

2.  Possession  of  twenty  years  a  good  title 
in  the  plaintiff  in  ejectment  Stokea  v.  Berry, 
Holt,  264,  S.  C.    2  Salk.  421.  S.  C. 

3.  The  plaintiff  in  ejectment  must  make 


title  within  the  time  allowed  by  the  striate  of 
limiUtions.    Stokea  v.  -Berry,  1  Ld.  Raym^ 

741.    , 

4.  A  co^kfendant,  or  one  who  ii  lialik&r 
the  mesne  profits,  cannot  be  a  witnew.  Brnme 
V.  Turner,  I  Stra.  632.  Dormer  v.  fWieme, 
Runn.  250.  Fox  v.  Asaira,  Sty.  482.  Slirk- 
£v.  21.  542. 

5.  Motion  to  strike  out  a  defendant,  boog 
a  material  witness,  waj  refused.  Berriagtam 
V.  Parkhurat,  Ca.  T.  Hardw.  162. 

XIV.  NoNSurr. 

In  ejectment  the  plaintiff  cannot  be  non- 
suited as  to  one,  and  proceed  againit  the  odier- 
Gree  v.  RoUe,  12  Mod.  656. 

XV.  Verdict. 

1.  In  a  special  verdict,  it  ehaald  appesr 
when  the  lessor  of  the  plaintiff  entered  upa 
the  possession  of  the  defendant,  that  he  "my 
appear  to  be  a  disseisor  by  entering  beftte  the 
lease  began.    Bamea  v.  Freeman,  Carter,  16a 

2.  Upon  ejectment  brought  for  two  mes- 
suages, a  verdict  may  be  for  one.  Budatm 
V.  Hoakina,  I  Salk.  52.    Prac  Cm.  K-B.  «• 

ac. 

3.  Where  the  declaration  was  6r  one  aere 
abutting  on,  &C.,  and  the  defendant  was  foond 
guilty  as  to  half  of  the  abovementioDed  acre. 
It  was  held  ilL     Winhoatih  v.  Mam,  TdT.  1 14. 

4.  Want  of  a  bill  being  filed  is  cored  by 
verdict  Parker  ▼.  Chrigaen,  Cra  Car.  288. 
Prac.  Ca.  K.  B.  79.  S.  C. 

5.  The  uncertainty  of  a  dedaration  in  cjeet 
ment  "  for  lands  lyin^  in  the  paiiah  of  A  and 
B,  or  one  of  them,"  is  not  eared  bv  verdict 
Ooodright  dem.  Oriffin  v.  Fowson,  7  Mod.  457. 

XVI.  JuuGMniT. 

1.  If  an  ejectment  be  brought  for  the  whok 
land  by  lessee  of  one  tenant  in  com- 
mon, he  shall  have  judgmentonly  •for  [  •568  J 
the  part   belonging   to  hb  lessor. 
Smdlea  v.  l>aie.  Hob.  120. 

2.  A  judgment  quod  defendema  esps(sr, 
although  before  the  pardon  of  33  EUs.,  wtt 
held  good,  for  he  ought  to  have  plesded  it 
Tmflor  V.  WUbore,  Cro.  Elii.  76a  77a 

3.  In  ejectment  on  a  lease  sealed  therein, 
no  motion  can  be  made  for  judgment;  tbej 
must  go  on  to  trial,    ilnon.  Comb.  13. 

4.  Motion  for  judgment  on  an  affidairit  of 
the  focU  attending  the  sealing  a  lease  on  the 
premises,  they  being  empty,  was  granted, 
^ti^ood  V.  Hawa,  Ca.  T.  Hardw.  112. 

5.  The  plaintiff  maj^  relinquish  his  damafes 

when  part  of  the  action  fails,  and  take  jadf  • 
ment  for  the  other.  Wood  v.  Payn,  3  woo. 
22a 

6.  In  ejectment  for  a  hundred  acres  of  bof 
and  other  things,  the  plaintiff  may  release  hn 
demand  as  to  them,  and  take  judgment  for  tM 
residue.  Muleany  v.  Eyrea,  Cro.  EL  51S. 
T.  Raym.  395. 

7.  A  judge  of  nisi  priua  may  record  t  rf- 
traxit  against  one,  and  proceed  against  the 
other.    Gree  v.  RoOe,  12  Mod.  653. 

a  Where  one  i^ads,  and  the  other  dtonoiB, 
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ud  the  dannrrer  im  adjodfed  far  the  plaintiff, 
the  plaintiff  cnnnot  leUnquish  the  iBsue  and 
take  jodrment,  aa  in  treapan.  HoUand  v. 
Drdbe,  2  Leon.  199. 

9.  The  ooort  will  aet  aaide  a  judgment  in 
ejectment,  though  regular,  in  order  to  lot  the 
partief  in  to  trr  tiw  merita.  DoiAm  t.  Pauer^ 
7  Mod.  311. 

10.  Where  there  are  two  demiaea  of  differ- 
cat  landa,  judgment  to  recover  his  term  in  the 
■iogular  numbor  ia  sufficient.  Womd  y.  BtiU^ 
3  Stra.  835.  Fitzgib.  83.  S.  C. 

11.  Judgment  to  recoTer  hia  terma,  though 
on  demiaea  of  different  lessors,  was  held  good. 
Jfarrey,  hart.  t.  Barry^  2  Stra.  1180. 

12.  The  caanal  ejector  cannot  confeaa  judg. 
ment    Hoopmr  ▼.  DaUy  1  Stra.  531. 

XVII.  Damaobs. 
If  the  term  ahould  expire  pending  the  auit, 
the  plaintiff  may  proceed  for  his  damages ;  for 
though  the  action  ia  expired  ^moad  the  poases- 
■ioD,  jet  it  oontinuea  for  the  damages.  Captl 
v.&iftswBtatf,3Mod.249. 

XVIII.  Cons. 

1.  Ejectment  being  wrongftdly  brought, 
and  fresh  declarations  delivered,  the  court 
would  not  grant  a  Uial  at  bar,  till  the  costs  of 
the  former  were  paid.  IA»  ComngBlnfa  case, 
lStr.54a  Prac Ca.  K. B.  8S.  S. C.  6  Mod. 
SO. 

2.  Tb»  plaintiff  is  not  to  proceed  in  a  new 
ejectment,  before  he  haa  paid  the  costs  taxed 
on  the  first  Cnmdei  y.  iXodt/y,  8  Mod.  225. 
226.  ^ 

3.  If  an  ejectment  be  brought  on  the  demise 
of  husband  and  wife,  and  the  wifo  is  included 
in  a  rule  of  court,  that  **  dimUaor  quernUia 
■hall  psy  the  costs  ;**  and  if  after  the  death  of 
ber  husband  abe  bring  a  new  ejectment  for 
tbe  same  premises,  the  court  of  lung's  Bench 
win  stay  the  proceedings  until  the  coats  in  the 
Conner  action  be  paid,  although  such  action 
were  brought  in,  and  the  rule  for  costs  made 
^h  tiie  Court  of  Common  Fleaa.  JbrniUon  t. 
'llMey,  7  Mod.  420. 

i*  Costs  to  be  taxed  for  not  confossing  lease, 
entry  and  ouster  upon  the  rule.  TVtmsr  v. 
Banahy,  Holt,  266. 

5.  Inifont  lessor  must  name  a  good  plaintiff 
to  be  answerable  for  costs.  Nokav.Wyndham^ 
Stra.  694.932.    W.  Kdy.  65.  a  P. 

&  But  in  general  the  court  will  not  make  a 
f^  to  name  a  good  leaser  in  ejectment,  with* 
<>Qt  a  nonsuit  or  verdict  against  the  plaintiff 
<n  a  former  trial.    Anon.  445. 

7*  The  lessor  of  the  pUintiff  bein^  poor, 
^  not  be  compelled  to  name  a  plaintiff  able 
to  pay  coats.  Ooodright  y.  Thnuioui  dem. 
J«nef,  Ca.  Prac  C.  P.  15. 

8.  Proceedings  will  not  be  staid  till  payment 
of  oottB  in  a  former  ejectment,  unless  there 
^  been  vexation.  Short  ▼.  ipiag,  Stra.  681. 
1099.    2  Barnard.  224.  &  C. 

9.  The  prothoDOtary  must  make  just  allow- 
anoes  on  paybg  a  mortgagee  off  1  Barnes, 
121. 


10.  Judgment  being  for  the  defendant  in  an 
ejectment  where  the  lessor  of  the  plaintiff  waa 
a  peeress,  an  attachment  against  her  goods 
and  chattels  was  granted  for  the 

costa.     Thomby  dem.  *Duke   and  [  *569  ] 
Dueheaa  of  Hamiiton  v.  FUttwood, 
Ca.  Prac.  C.  P.  7. 

11.  On  nonsuit  for  want  of  confessing,  ^c^ 
lessor  of  plaintiff  having  taken  out  a  ji,  fa. 
against  defendant's  goods  for  costs,  instead  of 
proceeding  on  the  common  rule,  iheji.fa.  waa 
set  aaide  with  costs,  to  be  paid  bv  him  and  his 
attorney.  Goodright  d.  BowtU  v.  Vtce,  2 
Barnes,  146. 

[iSSee  also  ante,  tit  Costs,  div.  (d),  p.  332.] 

XIX.   Or  CONSOUDATINO  ACTIONS. 

The  court  will  not  consolidate  declarations 
in  ejectment  Snnih  y.  Cralib^  Stra.  1149. 
Grimatone  v.  Burgea  dem.  Ld.  Gower^  1 
Barnes,  121.    Ca.  Prac.  C.  P.  119.  S.  C 

XX.  Rxspxcnira  stating  paocxxoiMcs. 

1.  In  ejectoient  for  non-payment  of  rent, 
after  the  plaintiff  has  got  judgment,  but  before 
execution,  the  proceedings  may  be  atayed  on 
bringing  in  the  rent  and  costs.  PhtUipa  v. 
DoelUtU,  8  Mod.  345.  Anon.  Ca.  Prac  C.  P. 
6.  GoodtitU  V.  HMfaat,  2  Str.  900.  Prac. 
Co.  K.  B.  83.  S.  C 

2.  And  this  the  courts  did  at  common  law. 
Archer  dem.  Hankey  v.  Snappy  Andr.  343. 

3.  Mortgagor  roust  paY  off  bond  debt  aa 
weU  as  mortgage,  else  the  proceedings  will 
not  be  stayed.    Felton  v.  Aah,  1  Barnes,  123. 

4.  But  proceedings  were  stayed  on  payment 
to  plaintiff's  assignees  of  mortgage  money  and 
costs,  and  without  paying  off  a  bond,  &.C.  due 
to  them  in  their  own  right  Bingham  dem. 
Lane  v.  Gregg,  2  Barnes,  147. 

5.  Where  an  ejectment  is  brought  in  C.  B., 
and  afterwards  another  in  K.  B.,  on  the  same 
title,  and  for  the  same  lands,  the  court  will 
stay  the  last  till  the  other  is  determined. 
HiruaUnU  dem.  ParA;  v.  JVoubleaome,  Andr. 
29a 

6.  Proceeding  in  ejectment  stayed  till  the 
lessor  of  the  plamtiff,  being  lord  of  the  manor, 
delivered  the  defendant  a  copy  of  his  admis- 
sion.  Thompaon  v.  Smith  dem.  H^amer,  Ca. 
Prac  C.  P.  57. 

7.  Proceedings  stayed  till  notice  given 
where  the  Icasor  lived.  Short  v.  King,  Stra. 
681. 

8.  Proceedings  stayed  in  a  second  eiectment, 
dcrC,  the  lessors  not  being  liable  to  the  former 
costs.  Doe  dem.  Ducneaa  of  HamiUon  v. 
«rtAerIy,  Stra.  1152. 

9.  The  court  cannot  stay  proceedings  in 
ejectment  though  the  lessor  b  dead,  and  his 
title  at  an  end.  Thruatout  dem.  Jkimer  y. 
Gray,  Stra.  1056. 

XXI.  In  cask  of  thk  nxATH  of  ziTHxa  PAaTT. 
1.  The  death  of  the  plaintiff  in  ejectment 
shall  not  abate  the  action,  especiaUy  if  there 
be  another  peraon  of  the  same  name,  for  the 
court  will  take  notice  that  it  ia  the  lessor  of 
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the  plaintiff  who  18  concerned  in  interest.  Ad- 
di99H  V.  CHtoav,  1  Mod.S53. 

2.  Of  two  defendante  in  ejectment,  one  was 
found  gfailty,the  other  not  £^uilt7;be  who  was 
found  not  enilty  died ;  the  writ  does  not  abate. 
Ort^n  v«  Lawrencet  Mo.  469. 

3.  Ejectment  against  baron  and  feme ;  be- 
tween verdict  and  day  in  bank  baron  died; 
plaintiff  may  suggest  the  death  of  the  baron, 
and  have  judgment  against  the  feme.  Lee  v. 
Rawkeley,  1  Ra  14.  Prac.  Ca.  K.  B.  78.  S.  C. 

XXII.  When  a  scire  facias  is  nicimsart. 

1.  Scufa.  can  be  brou^rbt  upon  a  judgment 
in  ejectment,  either  by  the  administrator  or 
the  lessee  himself.  Uoly  ▼.  Terre4enanU  of 
Skinner,  1  Sid.  317. 

2.  A  scire  faciaa  is  as  necessary  in  an 
ejectment  as  in  any  other  real  action.  WUk- 
ersY.lfams,  Holt,  265.  Farre8l.64.  ISalk. 
258. 

3.  Where  judgment  in  ejectment  is  more 
than  a  year*s  standing,  a  $eire  facias  must  be 
sued,  and  notice  given.  Steed  y.  Latetoard, 
8  Mod.  366.    Banoick  y.  Fenwood,  Comb.  250. 

4.  If  judgment  be  recovered  in  ejectment, 
and  execution  stayed  upon  terms  until  a  year 
afterwards,  a  sctrt  faciat  must  revive  the  judg- 
ment before  the  habere  facias  po9$e89ionem  can 
be  issued.     WtMers  v.  Ifarrts,  7  Mod.  60.  64. 

5.  There  need  not  be  fifleen  days  between 
the  teste  and  return.    Cart  v.  Mogg,  Comb.  68. 

6.  If  there  be  judgment  in  eject- 
[  *570  ]  ment  for  *two  messua^s,  a  ecire 
facias  to  revive  it,  reciting  a  judg. 
ment  for  one  messuage  only,  cannot  ^  amend- 
ed ;  but  the  plaintiff  may  take  out  a  new  writ 
WHUams  v.  Hoskins,  6  Mod.  310. 
XXIII.  Error. 
(a)  When  and  hotb  it  lies* 

1.  In  ejectment,  error  will  lie  of  the  judg- 
ment, quod  recuperet^  before  any  writ  of  in- 
quiry executed.  Anon.  Holt,  270.  Carth.  205. 

2.  On  a  judgment  for  the  plaintiff,  if  the  de- 
fondant  brings  error,  he  ought  not  to  bring  a 
new  ejectment  Fenwick  v.  Cfrosvenor,  1 
Salk.  258. 

3.  A  landlord  made  defendant  without  his 
tenant  may  bring  error  and  stay  execution. 
Jones  V.  Edwardsy  2  Stra.  1241. 

4.  Error  in  the  Exchequer  Chamber  will 
not  lie  on  a  judgment  against  the  casual  eject- 
or.   Smith  V.  Jones,  8  Mod.  118. 

5.  Assignment  of  the  death  of  the  plaintiff 
in  ejectment  for  error,  is  a  contempt  JMbore 
y.  Goodright,  2  Stra.  899. 

6.  The  parties  own  recognizances  are  suf- 
ficient on  a  writ  of  error  in  ejectment.  Davies 
V.  Stokes,  W.  Kely.  66. 

7.  A  defendant  in  ejectment  who  brings  a 
writ  of  error  must  give  bail  to  pay  the  plain- 
tiff his  costs,  but  need  not  enter  into  a  recog- 

-  nixance  himself.    Lushington  v.  Dare,  7  Mc3. 
304. 

(b)  Of  staying  proceedings  in  error. 
Where  the  plaintiff  in  error  in  ejectment 
moves  to  stay  execution,  it  must  be  upon  pay- 


ment not  only  of  cosU,  but  also  upon  payment 
of  the  mesne  profits;  and  this,  althoagk  the 
action  be  brought  on  the  recognizance  fiar 
damages  only.  Dos  v.  Roa€hej  Gal  T.  Har^. 
373. 

XXIV.  Or  OBTAIN nro  posBESsmir. 

I.  The  plaintiff  who  has  reoovcfed  judg- 
ment may  enter  pending  a  writ  of  error,  hot 
not  by  force.  WUhers  v.  Arris,  3  Lord 
Raftai.808.    See  3  T.  R.  393,  394. 

i»  Leaving  beer  in  a  cellar  is  keeping  pas- 
session.    Savage  ▼.  Dent,  2  Stra.  1064. 

3.  Ejectment  for  thirty  acres  in  D  and  S; 
sheriff  may  take  his  infommtioa  from  the 
party  in  wnich  the  land  recovered  liea.  Port- 
man  V.  Morgan,  Cro.  Eliz.  465.  Prac  Ca.  K. 
B.  72.  s.  a 

4.  If  an  ejectment  be  brought  for  twentj 
acres,  and  the  defendant  is  found  gaihy  as  ts 
ten  acres  only,  the  plaintiff  caa  Uke  posses- 
sion at  his  peril  to  show  which  tbey  sie. 
Booth  V.  Ld.  Cromwell,  Sav.  28. 

5.  Possession  must  be  actually  delivered  to 
a  plaintiff  in  ejectment  under  the  writ  of 
habere  facias,  or  the  writ  is  not  oompktelj 
executed;  and  on  its  being  returned,  and  the 
circumstances  stated,  the  court  will  grant  a 
new  writ    KingsdaU  y.  Jtfaim,  6  Mod  27. 

6.  Landlord  will  be  refused  to  be  made  de> 
fondant  in  all  cases  of  vacant  ponnceiBoin,  (ex- 
cept such  as  son  within  the  late  ad)  and  be 
that  first  seals  a  lease  on  the  premises  most 
have  the  possession.  Ex  parte  Bsameksmp  ^ 
Burt,l  Barnes,  122. 

7.  Hob,  fdc,  pass,  may  be  had  after  a  year 
firom  the  judgment,  but  not  ezecution  ftr 
damages  without  a  set.  fa,  Oksm  v.  Viccan, 
1  Sid.  352. 

8.  If  hob.  fac,  pass,  eontain  more  lands  than 
the  declaration  is  for,  it  is  error.  LmnUy  v. 
iVmU,  Sty.  823.    Prac.  Ca.  K.  B.  80.  S.  C 

9.  A  note  given  to  hold  land  by  a  pertcn 
who  has  a  better  title,  gives  no  poasessioB. 
Chetile  v.  Pound,  1  Ld.  £aym.  746. 

10.  After  judgment  and  execution,  the 
plaintiff  is  considered  in  law  to  have  been  in 
possession  fit>m  the  day  of  the  demise  laid.  1 
Saund.  Rep.  277  a, 

II.  In  ejectment,  if  the  tenant  be  tricked 
out  of  possession,  the  court  will  order  restita- 
tion,  and  commit  the  parties  to  answer  inter- 
rogatories.   Saunders  v.  MeUuisk,  6  Mod.  71 

ELECTION. 
I.  In  what  casb  a  partt  has  an  bjc 

HON,  p.  571. 
II.  In  what  not,  p.  571. 

III.  At  what  time  rr  should  bb  made,  p. 

571. 
*IV.  Br  WHOM  rr  mat  u  kxdicb-  [  *571  ] 

BD,  p.  571. 

V.  How  DrnotMiNEo,  p.  573. 


I.  In  WHAT  CASXS  A  PAETT  HAS  AN  XEXCTIOK' 

1.  Grantee  of  an  annuity,  till  he  bo  promo- 
ted to  a  benefice,  quod  duxerit  acceptendsm, 
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his  eleclioiif  and  may  refbse  fi>r  ever.  Cawper  t 
T.  AndrevfB,  Hob.  40,  41. 

2.  A  man  aellfl  goods  or  lays  out  money 
wroofriiiUy ;  the  owner  may  cliar|re  him  as 
baili^  «r  aa  a  wrong-doer,  athis  election.  WiL 
wn  T.  Poiiiter,  Stra.  860. 

3.  If  tenant  at  will  make  a  lease  for  years, 
and  tiie  leasee  enter,  this  u  no  disseisin,  but 
at  the  election  of  him  who  had  the  interest  in 
it    Smith  ▼.  Pearee,  3  Mod.  197. 

4.  If  a  lease  for  years  be  made  on  condition 
to  be  vfud  for  non-payment,  yet  it  is  not  void 
till  demanded  ;  so  the  lessor  has  his  election. 
Hnuon  ▼.  Norelifft,  Hob.  331. 

5.  The  second  husband  may  alone  bring 
raeout  upon  a  distress  ibr  arrears  of  a  rent- 
charge  due  to  hie  wife  duranU  viduitate^  for 
be  has  election  tojoin  his  wife  or  not  Fenner 
T,  Piooket^  Cro.  £Uiz.  459. 

6.  Where  the  caoae  of  action  arises  in  two 
places,  the  plaintiff  may  choose  to  try  it  where 
he  pleases.     NewUm  ▼.  Crenoick^  3  Mod.  165. 

1  A  plaintiff  suing  trespassers  severally, 
ean  have  but  one  satisfaction  against  them 
sU,  bat  may  make  choice  of  the  best  damages. 
Cocke  T.  Jflsnor,  Hob.  66. 

8.  If  a  sheriff  suffer  a  voluntary  escape,  the 
cieditor  may  have  at  his  election  a  new  action 
afunst  the  sheriff,  or  a  $cirefaeia$  ae-aiust 
the  debtor.    Bastett  v.  Salter^  2  Mod.  136. 

[See  aUo  ante^  tit.  DiasmiN,  div.  III.  p. 
633.] 

II.  Im  what  not. 

1.  Under  a  decree  directing  land  to  be  turn- 
ed into  money,  the  party  entitled  to  the  pro- 
dace  of  land  so  converted  cSnnot  elect  whether 
it  ihall  descend  to  his  heir  or  executor,  or  to 
keep  the  Umd.     Bradish  v.  Gee,  1  Keny.  73. 

2.  An  act  of  an  agent  cannot  be  affirmed  as 
to  part,  and  avoided  as  to  the  rest  WiUon  v. 
PvuUer,  Stra.  859. 

III.  At  what  timi  it  should  be  madc. 

!•  Where  nothing  passes  before  election, 
the  election  must  he  made  in  the  life  of  the 
parties,  and  not  by  the  heirs  or  executor ;  but 
where  an  interest  passes  immediately  by^  the 
grant,  the  election  may  be  made  by  the  heir  or 
executor,  as  well  as  by  the  party  himself.  Hey- 
iMrcTt  case,  2  Co.  35  a.    1  And.  112. 

2.  Upon  devise  of  an  acre  in  a  field,  the  de- 
▼iieemust  make  his  election  in  his  lifetime. 
Bartof^f  case,  1  Leon.  254. 

3.  If  one  be  bound  to  pay  202.  or  twenty 
kine,  within  a  month,  at  the  election  of  the 
obligee,  obligee  shotfld  signify  his  election  to 
obligor  in  time  for  preparation  before  the  end 
of  the  month.    Kertu'a  case.  Mo.  241.  246. 

4.  Where  a  thing  passes  to  the  grantee,  and 
^eleetion  determines  only  the  manner  or 
^T9e  in  which  he  shall  take  it,  the  interest 
▼esta  immediately,  and  the  party,  his  heirs  or 
executors,  may  make  election  when  they  wilL 
Bepoard'g  case,  2  Co.  35  a. 

d.  Where  the  things  granted  are  annual, 
and  to  have  continuance,  the  election  (where 
^  hiw  gives  it  him)  remains  to  the  grantor. 


as  well  afler  the  day  as  before ;  otherwise, 
when  to  be  perfonoedtmica  vice.  Heytoard^a 
case,  2  Co.  35  a. 

IV.  By  whoh  rr  HAT  bb  kxkrcxsbd. 

1.  In  disjunctive  conditions,  it  is  in  the 
election  of  the  obligor  to  call  on  the  obligee 
for  the  performance  of  either  part  Baaket  v. 
fiodket,  2  Mod.  201.  See  WngH  v.  BuU,  2 
Mod.  304. 

2.  Grant  of  a  manor,  except  B.  acre,  where 
there  are  two  of  that  name ;  the  grantor  has 
the  election.  Sir  T.  Lee^a  case,  1  Leon. 
268. 

3.  Condition  to  render  account,  or  to  render 
himself  to  prison ;  the  obligor  has  his  election. 
Stanley  v.  Frame,  3  Lev.  137. 

4.  Grant  of  twenty  of  the  best  trees  in  his 
wood,  to  be  taken  in  three  years ;  the  grantor 
cannot  cut  any  in  the  meantime,  at 

least  not  till  request  made  to  *the  [  *5T2  ] 
grantee  to  make  election.    MaUram 
V.  JoUy,  2  Lev.  134. 

5.  When  election  is  given  to  several  per- 
sons, the  first  election  made  by  any  of  the 
parties  shall  stand.  Heytoard'a  case,  2  Co. 
35  a. 

&  In  case  an  election  is  given  of  two  seve- 
ral things,  he  who  is  the  first  agent,  and 
ought  to  do  the  first  act,  shall  have  the  elec- 
tion.   Heyward'a  case,  2  Co.  35  a. 

V.  How  DBTXRMINKD. 

1.  The  feoffee,  by  his  act  or  wrong,  may 
lose  his  election  and  give  it  to  the  feoffor. 
Heyward'a  case,  2  Co.  35  a. 

2.  A  general  entry  is  no  determination  of  an 
election  to  take  an  estate  by  demise,  or  by 
bargain  and  sale ;  so  in  the  case  of  a  general 
entry  l>y  an  executor  devisee  of  a  term.  Hry- 
loard'a  case,  2  Co.  35  a. 

3.  Where  a  bond  was  conditioned  for  the 
doing  one  of  either  of  two  things,  at  the  elec- 
tion of  the  obligor,  he  was  held  to  have  deter- 
mined his  election  by  bringing  an  action  for 
the  money.  WngAi  v.  BiiS,  2  Mod.  304.  See 
this  case,  anUt  p.  455.  pi.  28. 

ELEGIT. 
I.  Whxn  a  warr  of  auDorr  mat  be  is- 

snxD^  p.  572. 
IL  Rklativs  to  thk  loaM  of  thk  warr, 

p.  573. 
III.  What  mat   bb  takkn  undbb  rr,  p. 

573. 
IV.  What  cannot,  p.  674^ 

V.  Of  TBS  uffauisiTioN,  p.  574. 
VI.  RcspxoTDfa  thx  sau  by  thx  shxrivf, 

p.  674. 
VII.  Of  thb  bhebiff^s  betubn,  p.  574. 
VIII.  Of  thk  means  of  obtainbio  fosseb- 
sioN,  p.  574. 
IX.  RxsracTiNG  the  issding  oct  of  fc%- 

thee  exbcotion,  p.  575. 
X.  When  and  bow  the  ownee  can  ke- 

GAIN    POSSESSION    OF    THE     LAND,    p. 

675. 

XI.  MlSCELLANEOOS    p.  575. 


673 


ELEGIT. 


I.  WflDt  A  WUT  or  KLBorr  mat  u  mmoft. 

I.  The  plaintiff  may  have  an  aliaa  elegit,  or 
an  elegit  into  different  ooontiea  one  after  ano- 
ther.   Ftuier  t.  Jackmtn^  Hob.  57. 

9.  Eleffits  XMj  be  had  at  the  aame  time  in. 
to  aevend  oountiea;  and  teffotitm  writs  are 
unneceaiarj.  Earl  tf  Wareutm^*  caae^ 
Moore,  34.  Oo^dyere  v.  laee^Cro,  Jac  5M6.  9 
Sannd.  Rep.  66  a. 

5.  A.  man  may  have  aefefal  elegit*  into  dif- 
lerant  oomitiei  ror  diflferent  parte  of  the  nme 
debt    AvmL  DalL  99.  pL  6. 

4»  An  elegit  lies  into  any  county  ibr  the 
whole,  or  ibr  part  in  one  comttr  and  part  in 
another.  Mo.  94  Oates  y.  fioSinson,  1  Str. 
461.    Dy.  169  6. 

5t  But  the  better  way  is  (it  b  said)  to  have 
an  elegit  ibr  the  whole  debt  into  each  county. 
9  Saund.  Rep.  68  a. 

6.  Ane^git  may  be  had  (after  a  return  that 
under  a  former  elegit  land  had  been  extend- 
ed) into  another  county,  or  into  the  same 
again.  Hunger  y.  TVsy,  Mo.  34  L  9  Saund. 
Itop.  68  a. 

7.  Or  after  goods  have  been  taken  under  a 
former  elegit  with  mhU  returned  as  to  lands. 
OUt$$eoek  y.  Morgan,  1  Ley.  99.  1  Sid.  184. 
9  Saund.  Rep.  68  e. 

8.  It  may  be  sued  out  after  a  eafia$,  or  fieri 
faeiae  both,  and  after  a  etpiae  returned  non 
eft  tnoeiilifs,  JFbster  y.  Jackmm^  Hob.  57. 
Berry  y.  Wheeler,  1  Sid.  91. 

9.  Elegit  may  be  sued  for  the  residue,  after 
part  leyi^  hj  fieri faciae.    Foeter  y.  Jodbon, 

10.  The  fieri  faciae  must  be  recited  therein 
with  a  statement  of  how  much  was  levied  un- 
der it  Berry  y.  Wheeler,  1  Sid.9l.  9Saund. 
Rep.  68  c 

II.  An  elegit,  afler  ^  fieri  fadae,  is  said  to 
be  the  best  mode  of  taking  cut  ezecution.  9 
Saund.  Rep.  68  e. 

19.  An  elegit  may  be  had  br  an  executor, 
A4S.,  but  not  without  a  ecu  fa^  eyen  with- 
in the  year.     9  Inst  395.     9  Saund.  Rep. 

68  e. 
[  *673  ]     *13.  An  elegit  may  be  had  against 
an  executor  before  a  devaetami  re- 
turned.   Mead  y.  Cheney,  9  Leon.  18a 

14  An  elegit  cannot  be  had  afler  a  year, 
without  a  f  ci.  /a.,  or  some  Cther  writ  of  exe- 
cution, sued  out,  returned,  and  filed  within  the 
year.  9  Saund.  Rep.  68  d.  See  Blayer  y. 
Baldmn,  9  Wils.  89.  VtneenCe  case,  Comb. 
346.     WeMen  y.  Oref  ,  1  Sid.  60. 

15.  Though  the  writ  be  not  taken  out  with- 
in a  year  and  a  day  afler  judgment,  yet,  if 
continuances  are  entered  on  the  roll,  it  may  be 
taken  out  at  any  time  without  a  setrs  faciae. 
Seymour  y.  OreenoUi,  Garth.  283.  9  Show. 
935.  H'ftAsft  y.  &rrtt,  9  Ld.  Raym.  806. 
7Mod.56.aa 

16.  And  in  this  respect,  it  is  said,  ''an  elegit 
difl^  from  a  fieri  faciae,  which  cannot  be 
sued  out  on  a  jud^ent  aboye  a  year  standing 
without  a  acire  fieiae;  for  on  an  elegit,  con- 


timminfts  aiceptetcd  all  doogfiomlkKj^g. 
Uient**    Cooke  y.  Batthurai,  9  Show.  935. 

17.  Kfi*fa»  sued  out,  returned,  and  fifed 
within  the  year,  though  it  be  a  diftbieat  w^ 
oies  of  writ,  will  support  an  elegit  taken  out 
afler  the  year.    Airee  y.  Hardreaa,  1  Str.  lOO. 

IL  RUATiyX  TO  TBB  VOEM  OF  tHB  WUT. 

1.  Though  the  writ  of  elegit  be  right,  ^et  if 
the  entry  of  it  upon  the  roll  be  wrong,  it  is 
error.    Keer  y.  Oisen,  Hob.  90. 

2.  An  el^:it  which  set  fbith  •  jn^gment  to 
haye  been  giyen  on  the  9th  of  Jamary,  when 
in  fcet  it  was  giyen  upon  the  23d  of  October, 
and  signed  the  9th  diay  of  Jannary,  was  re- 
fhsed  to  be  amended-  Dumemer^a  cue,  10 
Mod.  67, 6a 

IIL  What  mat  u  taxsv  omym  ir. 

I.  The  elegit  is  of  a  moiety  of  all  the  hndi 
which  the  conusor  or  defendant  was  seised  of 
at  the  time  of  the  judgment,  &e^  or  ifter. 
9  Saund.  Rep.  66  d. 

9.  If  more  than  a  moie^  be  deliycred  apon 
an  elegit,  it  w  yoid  for  afi.  Simh.  Barry  t. 
1¥Aee2tr,  1  Sid.  9L    Id.S39. 

3.  Whtte  the  sheriff  upon  an  elegit  defiven 
more  than  a  moiety  in  execution,  it  isyoidBUs 
by  writ  ef  error, or  eedita  qaerdm^  PnUeai, 
BiHdeg,  Carth.  453. 

4  The  sheriff  ought  to  deliver  the  moiety 
of  each  thing,  and  not  one  entire  thing  fertbe 
moiety  of  the  whole.    1  Ley.  163. 

5.  A  term  of  years  may  either  be  exteodsd 
(t.  e.  a  moiety  be  giyen  to  plaintiff),  or  be  soU 
to  plaintiff  as  part  of  the  personal  eststf  at  a 
price  fixed  by  a  jury.  Fletiwoed^a  case,  8Cd 
171a.    9  Saund.  Rep.  68  |L 

6.  If  the  sheriff  sells  a  term  and  mis-recites 
the  date,  it  is  bad;  but  otherwiset  if  he  seB  a 
lease  for  years  mt  continuing.  Paimer  f . 
jEfemnftfey,  Cro.  £liz.  584 

7.  If  the  defendant  tender  the  mqiiey  at  the 
time  of  appraisement,  or  before  delivery  of  the 
term,  or  afterwards  in  court,  the  term  is  asTsi 
Comyn  y.  Bradley,  Moore,  873. 

6.  An  elegit  may  be  sued  of  land  in  ancient 
demesne    Hob.  47. 

9.  A  reversion  on  leases  fiir  lives  or  yein 
may  be  extended.  Bp,  of  Brietefe  case,  3 
Leon.  113.    2  Saund.  Rep.  68  /. 

10.  A  rentchafge  may  be  extended.  S 
Saund. Rep. 68/.    MoorB,39. 

II.  Extent  of  two  parts  of  a  rent-charge  ii 
good.     iro0ttsny.&U»t,(>o.Elix.742. 

19.  Lands  tn  frusl  (by  the  statute  S9  Gkr. 
9.  c  3.  s.  10.)  may  be  extended  Ibr  the  debt 
of  eeetui  que  tmsC    See  9  Saund.  68/. 

13.  Upon  detaaUnit  returned  against  eis- 
cutor  cr  administrator,  an  elegit  may  isiue 
affainst  his  own  lands  which  he  had  me  da/ 
of  the  first  judgment  BUad  v.  Cherry,  Uft 
299. 

14  A  bishop's  lands  are  said  to  beeztesdi- 
Ue.   9Saund.Rep.68/.;citesDaltSber.l96. 

16.  So,  a  wife's  landis,  during  her  cofertore, 
are  extendible.    Id.  ibid. 

16.  The  sheriff  deliven  rant  without  land 
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or  revernon;  it  Is  then  a  rent-ieck,  and  it  can- 
not be  detiyered  as  a  fireehold.  WaiMol  ▼. 
HestA,  Cro.  Eliz.  656. 

17.  An  elegit  liea  against  defendant*!  landi 
after  a  recovery  cm  bond,  notwithstanding  he 
coDveyi  them  away  to  the  use  of  his  wife  and 
himself  and  children  afler  issue  joinecL  YoUb 
▼.  Alexander^  3  Ro.  294 

18.  If  a  party  sell  hit  goods  after 

[  574  ]  the  *  teste  of  the  extent,  and  before 

the  inquisitioa  taken,  the  sheriff  can 

aeiie  them  and  extend.    Awnu  Mo.  21.  pi.  72. 

19.  After  half  the  land  is  taken  in  execa- 
tian  upon  a  jadgment,  a  moiety  only  of  a 
moiety  remaining  shall  be  extended  upon  the 
next    Huyt  t.  C^n,  Cro.  Eliz.  482, 483. 

20.  If  jcKlgment  be  reversed,  the  defendant 
■ball  have  them  back  in  specie.  2  8annd.Rep. 
68  c 

IV.  What  GAimoT.' 

1.  Copyhold  lands  are  not  extendible.  Ifey- 
doh's  case,  3  Co.  9.  a. 

t  Nor  an  advowson  in  gross.  8  Baund. 
68/.  * 

^  Nor  the  glebe  of  the  parsonage,  vicarage, 
or  cfaarch-yard.  2  Saiind.  Rep.  68  /.  Gibb. 
£zec.  39. 

4.  Beasts  of  the  plough  cannot  be  taken. 
March,  117.  pi.  194. 

V.  Of  the  ucauismoN. 

1*  The  sheriff  is  bonnd  to  take  an  inquisi- 
tion, for  he  himself  cannot  appraise;  but  no 
notice  of  it  need  be  given.  Pahner  r*  Hunn- 
P^ey,  Cro.  EL  584.  4  Co.  74.  Dy.  100.  2 
Saund.Rep.68/.  n.  (2). 

3.  It  must  find  the  lands  with  eonment  oer. 
tainty;  and  it  may  be  quashed,  if  the  sheriff 
^  not  deliver  a  moiety  of  the  lands  by  metes 
tod  bounds.  Sparrow  v.  MaiterBOck^  Mo.  8. 
PL28.  Cro.  Car.  319.  1  Vent.  259.  2Sattnd. 
68/. 

3>  If  the  inquisition  be  void  for  unoertaintyv 
<v  other  de^t  on  the  &ce  of  it,  the  court  on 
wggertion  or  »cufa»  will  order  the  writ  to  be 
vacated,  and  grant  another,  and  amerce  the 
•hcriff:    2  Saund.  Rep.  69. 

VI.  RaarBCTiNO  tbs  sale  bt  ths  suiaiFF. 

!•  The  clause  in  the  writ  of  elegit  com* 
mandingr  the  extent  to  be  upon  warning  of  the 
defendant,  and  in  his  presence,  is  but  a  re- 
commeodation  to  the  sherifl^  not  a  precept  to 
nake  a  writ  void  if  it  is  disobeyed.  Harwood 
▼.  Pmp9,  OrL  Bridg.  464. 

2.  The  sheriff  must  deliver  the  goods  them- 
"uves  at  the  price  fixed  by  the  inquisition. 
f;tUen  V.  Pufieeke,  1  Ld.  Raym.  346.  Dy. 
100a.pL71. 

3.  The  word  "price"  in  the  statute  is  r&. 
'Enable  to  the  defendants  goods  and  chattels, 
^d  the  word  "extent*' to  his  lands.  Paimer'a 
«»e,4Co.74bw 

.  ^  The  sale  is  void,  if  there  be  a  mis-recital 
ut  date  or  duration.    2  Saund.  Rep.  68  e. 
VIL  Of  im  shduiv's  avraxN. 
>•  The  sheriff  must  return,  as  to  the  perso- 
^  property,  that  he  has  delivered  the  articles 


of  it  at  a  reasonable  priee  fixed  by  a  jury.   Dy. 
100  a.  pi  71.    2  Saund.  Rep.  68  e. 

2.  As  to  the  real  propertj^  he  must  return^ 
that  he  has  delivered  a  moiety  by  raetes  and 
bounds,    itnon.  Hutt  16.    Anon.  1  Vent  259. 

3.  When  the  land  is  extended  the  sheriff 
must  return  the  elegit  and  inquisition.  Hoe 
v.ANt2tofi,5Cob89b.    2  Saund  Rep.  69. 

4.  Where  there  are  no  lands,  the  sheriff 
need  not  return  an  inquintion.  SUmdimue  v. 
£iMa,Stra.874. 

VIII.  Of  TBI  MXAiis  OF  0BTAn«iNQ  Foasusioir. 

1.  The  sheriff  delivers  legal  possession  anly, 
and  the  plaintiff  must  bring  ejectment  to  get 
the  actual  possession.  2  Saund.  Rep.  69  c, 
but  see  n.  [e.] 

2.  If  lands  be  delivered,  and  a  UbermU 
awarded,  the  pArt^  may  enter  without  the 
sheriff's  delivery  ofpoesession.  BvtUr  v.  WaL 
2is,Cro.Elix.4&. 

3.  Upon  an  elegit  there  needs  no  Ziisnrtf . 
March,  117.  pi.  194. 

4.  An  examined  copy  of  the  judgment-roll 
containing  the  award  of  the  elegit,  and  the  re- 
turn of  the  inquisition,  is  sufficient  for  a  re- 
covery.   2  Saund.  Rep.  69  a.  n.  [/.] 

5.  If,  on  account  of  the  sheriffs  omitting 
to  state  that  he  delivered  a  moiety  by  metes 
and  bounds,  the  return  is  bad,  the  objection  is 
fiital  at  nUipritu  on  the  ejectment  2  Saund. 
Rep.  68/.  n.  [(I.] 

6.  So  if  the  inquisition  be  void  on  account 
of  more  than  a  moiety  being  delivered,  or  on 
account  of  fraud  having  b^n  practised,  k,c, 
advantage  may  be  taken  of  it  on  the  ejectment 
Patten  v.  Purbeck,  2  Salk.  563.  I  Ld.  Raym. 
7,  8.  S.  C.  Berry  v.  WhuUr,  1  Sid.  91.  2 
Saund.  Rep.  68/.  68  g.  69. 

*IX.  RnracTiNO  the  issuimo  out  of  [  *6T6  ] 

FOXTHXa  XXBCUnON. 

1.  At  common  law,  after  an  elegit  had  been 
filed,  there  could  be  no  new  execution.  Coto- 
ley  V.  iMdiatt  1  Ra  9. 

2.  After  an  elegit  taken  out,  it  was  held  the 
party  could  not  have  a  eapiae,  the  foJHn^  of 
the  land  in  extent  being  considered  as  if  a 
lease  for  years  had  been  taken  in  satisfaction 
of  the  debt  Crawley  v.  Lydiat,  Cra  Jac.  339. 

3.  But  it  is  now  held,  that  the  entry  or 
award  of  an  elegit  on  the  roll  is  no  bar  to 
other  executions.    2  Saund.  Rep.  68  a.  6. 

4.  If  there  be  no  return  upon  an  elegit,  the 
party  after  the  year  can  have  a  ecL  fa.^  and 
upon  this  a  new  elegit  Earl  of  Worcetter^a 
case.  Ma  24. 

5.  If  nothing  be  taken  upon  an  elegit,  the 
party  can  have  a^.  fa.    Mo.  545. 

6.  So,  if  nothing  be  taken  but  goods  which 
are  not  enough,  the  plaintiff  may  have  tkJUri 
faeiae,    Foeter  v.  Jaekeen,  Hob.  58. 

7.  If  an  elegit  be  executed  for  part  of  the 
judgment  on  the  goods  of  the  defendant,  and 
a  niAti  returned  as  to  his  lands,  the  plaintiff 
may  have  a  ea.  as.  fSor  the  remainder  of  the 
debt;  lor  an  elegit  and  nikU  ratumed  is  no- 
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thing  more  than  a  teirt  fadoi,    Bmeon  y. 
Peek,  11  Mod.  311.  Stnu  226. 

8.  A  Koond  elegit  may  be  raed  after  a  re- 
turn of  mhiL  in  another  coanty*  Hunger  v. 
Frey,  Ma  34.  Stnwd  t.  Keekwitk,  Stj.  454. 
2Saund.  Rep.68a. 

9.  But  if  the  sheriff  return  that  he  haa  de- 
livered land  according  to  the  writ,  no  ea,  §a^ 
Ji.fa.,  or  other  execution,  can  be  afler wards 
taken  out    2  Saund.  Rep.  66  b. 

10.  After  a  judgment  againat  two,  if  one 
dies,  an  elegit  may  be  had  against  the  lands 
of  the  survivor,  and  also  of  the  heirs  and  terre- 
tenants  of  the  deceased.  TVethewy  v.  Ackland, 
2  Saund.  Rep.  51.  n.  (4) 

11.  If  two  are  condemned  in  debt,  and  one 
is  taken  in  execution  by  a  capia$j  an  elegit 
Of  fieri  facias  cannot  be  awarded  against  the 
other.    Bluti{field  v.  RoeetBith,  Cro.  Eliz.  574. 

12.  B)r  Stat  32  H.  8.  c.  5.,  if  tenant  by  ele- 
ffit  be  evicted  out  of  whole,  he  mav  have  a  set. 
fa.,  and  thereupon  a  new  writ  of*^  execution ; 
this  statute  extends  to  executora  and  assignees. 
2  Saund  Rep.  68  c. 

*%.  WhXN  and  row  TRK  owner  can  ftMAIN 
rOSSKSSION  OF  THK  LAND. 

L  The  Stat  of  West  2.  by  the  words 
**quoiuque  debitum  fuerit  letwXum,"  means 
until  plaintiff  fnay  be  satisfied ;  and  therefore, 
if  the  tenant  by  elegit  neglect  to  take  the 
profits,  defendants  may  have  a  writ  of  set. /a. 
ad  rehabendum  terram  ;  but  no  one  can  have 
this  writ  but  the  defendant  2  Saund.  Rep. 
72  X.    Sir  A.  CorbeU'e  cane,  4  Co.  82  a. 

2.  Or  if  tenant  by  elegit  has. levied  part  of 
the  debt  under  the  extent,  and  de&ndant 
makes  a  tender  in  court  of  the  residue,  he  may 
have  a  writ  of  set. /a.  15  H.  7. 15  a.  21  Edw. 
3. 1  a.  Marsh  v.  Lee,  2  Vent.  338.  2  Saund. 
Rep.  72  o.  u. 

3.  If  a  defendant  tender  the  money  before 
the  return  of  the  writ  of  elegit,  or  at  the  day 
in  bank,  he  can  have  an  audita  querela.  Co- 
myn  v.  Brandlyn,  Mo.  873. 

4.  Ejectment  by  defendant  against  tenant 
by  elegit  lies  after  tenant  has  levied  his  debt 
firom  the  profits,  biit  not  where  he  might  have 
done  so  and  neglected  it  Sir  A.  CorbeWe 
case,  4  Co.  42  a.    2  Saund.  Rep.  72  u. 

XI.  MlSOKLLANIOUa. 

1.  A  party  is  not  entitled  by  it  till  it  is  filed. 
BreU  V.  Foster,  1  Ra  77, 78. 

2.  ^A  tenant  by  elegit  has  no  freehold.  2 
Saund.  Rep.  68  c. 

3.  Execution  upon  it  is  not  extinct  if  tenant 
purchases  part  of  the  land.  Deans  v.  Hynde, 
2  And.  171. 

4.  Lessee  for  years  may  pay  his  rent  to  the 
plaintiff  before  suit  Bp,  of  Bri§tow*s  case,  3 
Leon.  113. 

5.  If  the  term  be  extended,  the  plaintiff  is 
accountable  for  the  profits ;  seeus  if  it  be  sold 
Id  him.    2  Saund.  Rep.  68  c. 

6.  Estate  by  elegit  cannot  be  barred  by  a 
recovery.    2  Saund.  Rep  42  d. 


•ELY.  [  nw  J 

1.  Ely  is  a  royal  franchiie,  and 

not  a  county  palatine,  and  the  biabop  bas  ju- 
risdiction within  it  Cettoit  v.  JeAiiaoa,Carth. 
109.  1  Saund.  73. 

2.  It  is  not  necessary  in  his  eoiut  toanr 
that  the  cause  of  action  arose  within  turn  jaiiu 
diction,  for  hia  court  is  an  original  anperior 
one.  Bobsrts  v.  MarieU,  2  Saund.  Rep.  73. 
n.  (1.)  ^ 

EMBLEMENTS. 
Who  is  entitled  to  nam. 

1.  If  tenant  for  term  of  yean  certain  sow 
the  land,  the  lessor  ahaU  leave  the  emttlemeDtf 
standing  at  the  end  of  the  term.  Graniitm 
V.  HawUy,  Hob.  132. 

2.  If  a  diaaeisor  bow  the  land  and  aevertfat 
emblements,  if  the  disseisee  re-enter  he  shall 
have  them.  AnmL  Mow  24.  pi.  84.  1  Ra  101. 
3  Dy.31.pl.  219.  S.  P. 

3.  Tenant  for  life  (remainder  for  life)  leasa 
for  years  to  J  S,  who  la  ousted ;  the  disseiior 
leases  for  years  to  J  M,  who  sows  the  laod; 
tenant  for  life  dies ;  J  S  ahaJl  have  the  embte- 
ments.  JTntoet  v.  Poofe,  5  Ca  85  a.  Goldsb. 
143.    Cro.  Eliz.  463.  S.  a 

4.  The  executor  shall  have  the  embfementi 
sown  by  the  ancestor,  and  not  the  heir.  Gran- 
tham V.  Oawley,  Hob.  232. 

5.  If  A  sow  the  land,  and  convey  it  to  B 
for  life,  the  remainder  to  C  for  lifo,  and  B  die 
before  the  land  be  reaped,  C  shall  have  the 
emblementa,  and  not  the  executor  of  B,  »A> 
withstanding  his  estate  was  onoertain.  I(i> 
ibid. 

6.  So,  if  B  and  C  both  die,  A  ahall  bii« 
them,  and  neither  of  their  executors,  for  tbey 
were  at  no  industry  nor  charge.  Id.  ibid,  ia 
marg. 

7.  If  lessee  for  jears  holds  over  his  tens, 
^sows  the  land,  and  dies,  his  executors  tbtll 

have  the  emblementa  of  the  now  unoerttis 
termor.  Id.  ibid. 

8.  If  lesRor  at  will  be  outlawed,  the  letsee 
shall  have  the  emblements ;  but  if  Uie  lessee  it 
will  be  outlawed,  the  king  ahall  have  tbeo. 
Gland's  case,  5  Co.  116  a. 

9.  If  lessee  at  will  determines  the  will,  he 
shall  not  have  the  emblements.  Oiani's  cue, 
5  Co.  116  a.    Parslow  v.  Cripps,  Com.  S04. 

10.  But  now,  if  any  lessee  at  the  end  of  bii 
term  leaves  corn  upon  the  land,  the  lessor  cta< 
not  put  in  his  cattle.  1  Ld.  Raym.  189. 

11.  A  feme  copyholder  durante  vidmistt 
sows  the  lands  and  takes  husband,  the  krd 
shall  have  the  emblementa;  ao  also  ifsfae bul 
leased  and  the  leasee  had  sowed.  OU»fi 
case,  5  Co.  116  a.    Mo.  394. 

12.  A  convey  a  to  the  use  of  himself  and  hit 
wife  for  their  fives,  then  sows  the  land,  sod 
dies ;  the  wife  and  not  the  executora  ahall  have 
the  crop.    3  Dy.  315.  pi.  2. 

13.  If  a  leaae  be  made  during  the  covertore, 
and  afterwards  there  ia  a  divorce  causa  fro- 
cmUrachu,  the  huaband  shall  have  the  emhie- 
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Dents;  bat  if  a  leaie  be  made  to  one  till  he 
(oes  wastet  and  he  sows  the  land,  and  then 
loes  waste,  he  shall  not  hare  the  emblements. 
7^7uf9  case,  5  Co.  116  a.  Cro.  EUz.  460. 
tfoore,  394.    Goidsb.  189.  S.  C. 

ENTRY. 
L  When  and  bt  whom  an  entry  hat 

HE  MADE,  p.  577. 

II.  When  an  entry  is  NECBstARY,  p.  577. 

III.  When  not,  p.  578. 

IV.  How  it  should  be  hade,  p.  578. 
V.  Effect  of  entry,  p.  579. 

VI.  When  an  entry  is  taken  away  by 

DESCENT  or  OTHERWISE,  p.  579. 

VIL  When  a  descent  does  not  take  away 

ENTRY,  p.  579. 

VIII.  When  an  entry  is  necessary  to  be 

AIJ.1COKD  IN  PUBADINO,  p.  579. 

IX.  When  not,  p.  579. 


I  *577  ]  *I.  When  and  by  whom  an  entry 

MAY  BE  HADE. 

1.  If  one  makes  a  lease  for  years,  render- 
ing 101  ibr  the  first  two  years,  and  after- 
wards 3(M.  every  year,  with  condition  to  re- 
enter if  the  rent  aiSOl.  or  any  part  be  behind, 
ud  the  lessor  enters  for  non-payment  of  the 
101.  his  entry  is  lawful,  fi>r  it  was  but  one  rent, 
of  which  the  lOL  was  parcel.  Holland  and 
fMins'8  case,  4  Leon.  8. 

'^.  Husband  aeised  in  H^ht  of  his  wife 
^kes  a  feoShient  by  deed  indented  on  condi- 
^;  the  husband  dies,  the  condition  is  bro-, 
ll^n ;  the  heir  may  enter,  and  ailer  his  entry, 
his  estate  ranishss,  and  the  estate  is  imme- 
<^tely  roTosted  in  the  wife.  WkiUingham't 
««,  8  Co.  43  b.  44  a. 

3.  If  the  hasband  tenant  in  tail,  the  remain- 
der to  the  wife  in  tail,  makes  a  feoffment  in 
fee,  and  dies  without  issue,  the  wife  may  en- 
^t'  otherwise,  if  he  suffer  a  common  recove- 
ry-   Grendey'9  case,  8  Co.  72  b. 

^  In  all  cases  where  the  wife  might  have 
1^  eui  in  tUa  at  common  law,  she  shall  enter 
t^forceofthe  stat  32 H.  8.  c  28;  and  when 
"^  issue  cannot  have  $ur  eui  in  vita  or  for- 
"let^on,  he  shall  not  enter  within  the  remedy 

of  this  statute.     Greneley'8  case,  8  Co.  72  b. 

io  a, 

^*  Lessee  for  years,  or  he  in  reversion,  may 
Qiter  to  avoid  non-claim.  CorntoaliU  v.  Hooa^ 
^rter,  37. 

tK  ^^  ejectment,  a  special  verdict  found, 
^'  9»  ^^g  seised  in  fee  of  certain  houses, 
^WTied,  and  aflcrwards,  1  Eliz.  acknowledged 
oefore  the  mayor,  Ac.  of  London,  a  recogni- 
zee to  the  chamberlain  of  the  city  of  Lon- 
p>n  and  his  successors,  according  to  the  cus- 
p{?»  for  orphanage-money;  and  afler wards,  8 
*'"*•  acknowledged  a  statute  to  B  R ;  10  Eliz. 
Jjed  out  execuUon,  and  had  a  liberate,  and 
we  sheriff  deUvered  the  houses,  but  it  did  not 
JPpcar  the  liberate  was  returned ;  afterwards, 
^  »uccc88ors  of  the  chamberlain  sued  out 
«ccution  in  London  by  a  precept  in  nature 
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of  an  iiegit  directed  to  the  Serjeant  of  the 
mace,  who  delivered  a  moiety  of  the  said 
houses  to  tha  said  chamberlain ;  C  died ;  his 
wife  recovered  dower,  and  had  the  said  houses 
assigned  to  her;  afterwards  she  died;  the 
chamberlain  assigned  his  interest  to  F;  R 
also,  21  Eliz.  assigned  to  F;  the  heir  of  C,  29 
Eliz.  demised  the  said  houses  to  S  the  lessor 
of  the  plaintiff,  upon  whom  the  defendant 
deriving  title  from  F  entered ;  and  such  en- 
try was  held  lawful.  Fuiwood^a  case,  4  Co. 
64  b. 

7.  Issue  bom  since  the  entry  of  him  in  re- 
mainder cannot  re-enter.    Anon,  1  And.  31. 

8.  He  who  has  an  under  lease  in  reversion 
of  part  of  the  term  from  a  lessee  of  a  greater 
term  cannot  enter  to  defeat  the  former  es- 
tate, but  the  lessee  may.  Anon,  3  Leon.  269. 
pi.  363. 

9.  If  an  infant  tenant  in  tail  makes  a  feoff- 
ment in  fee,  and  dies  without  issue,  his  collar 
tend  heir  cannot  eater  to  avoid  the  feoffment. 
WhittinghanCB  case,  8  Co.  43  b. 

10.  A  right  of  entry  may  descend,  but  is 
not  assignable.  1  Saund.  Rep.  319  a.  Id. 
n.  [0. 

II.  When  an  entry  is  necessary. 

1.  An  entry  is  necessary  by  the  lessor  to 
avoid  the  estate  of  tenant  pMr  atUer  vie  afler 
the  death  of  ceMiuy  que  me.  Brmoning  v.  Bet- 
ton.  Plow.  139. 

2.  In  feofiinents,  partitions,  and  exchanges, 
.which  are  conveyances  at  the  common  law, 
no  estate    is   clianged   until   actual   entry. 
Thomjoeon  v.  Leach^  3  Mod.  297. 

3.  Husband  leases  the  land  of  his  wife  ten- 
ant in  tail,  and  dies ;  the  feme  must  enter  be- 
fore she  makes  a  lease.  Page  and  Jourden^a 
case,  1  Leon.  122. 

4.  Where  a  conusee  of  a  statute  extends 
lands,  he  ought  to  enter  and  continue  the  pos- 
session.    Hannam  v.  Woodford^  Holt,  263. 

5.  Lease  for  years  is  not  good  without  en- 
try.    Tkompton  v.  Leach,  3  Mod.  297. 

6.  Entry  is  necessary  to  divest  the  posses, 
sion  and  interest  out  of  the  termor  who  hf^ds 
over.    Browning  v.  Beston,  Flow.  139. 

7.  There  must  be  an  actual  entry  to  avoid  a 
fine ;  and  the  demise  in  ejectment  cannot  be 
laid  on  a  day  before  the  entry.  Berrington  v. 
Pairkhuret,  2  Stra  1086. 

8.  But  it  is  only  necessary  in  case  of  a  fine 
with  proclamations  levied  by  disseisor  or  ten- 
ant for  life.    1  Saund.  319  a.  ef  aeq, 

9.  Where  disseisor  levies  a  fine  of 

*part,  disseisee  ought  to  enter  into  [  *678  ] 
that  part  to  avoid  ue  fine.   Croke  v. 
Jtfason,  1  And.  28. 

10.  Lease,  with  covenant  by  lessee,  that  if 
he  alien,  the  lessor  may  enter;  upon  such 
alienation,  the  lessor  must  make  an  actual 
entry  before  he  can  make  a  new  lease.  Anon, 
1  Dy.  6.  pL  1. 

11.  An  estate  of  fi*eehold  does  not  cease 
without  entry,  though  a  statute  says  that  it 
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■ban  ceftM.    LA.  CrymvM  t.  Anim^  2  And. 
75, 76. 

12.  Ctituy  que  u$e  in  tail  makes  a  feoff- 
ment and  dies ;  the  freehold  is  not  in  the  an- 
cient feoffees  immediately  by  the  death,  with- 
out re-entry.  Saundera  y.  GriJin,  1  Dy.  57. 
pi.  2. 

III.  When  NOT. 

1.  Actual  entry  is  not  necessary  to  be  made 
by  the  reversioner  to  take  advantage  of  a  for- 
ftature.    1  Saund.  287  a. 

2.  There  la  no  need  of  entry  to  avoid  an 
estate  in  the  case  of  a  limitation,  because 
thereby  the  estate  is  determined  without 
entry  or  claim,  and  the  law  casts  it  upon  the 
party  to  whom  it  ia  limited,  and  in  whom  it 
vests  till  he  disagrees  to  it  Anon,  2  Mod.  8. 

3.  A  term  for  years  conditioned  to  be  void 
upon  non-performance  of  certain  acta  be- 
comes void  without  entry.  Freeman  v.  Boyle^ 
8  Ridffw.  79. 

4.  An  heir  may  bring'  an  action  for  a  nui- 
sance without  en^.  Hu$9eU  v.  Jiandford,  1 
Leon.  273. 

5.  Actual  entry  not  necessary  in  ejectment, 
except  in  some  cases  to  complete  the  title  of 
the  lessor  of  the  plaintifis.  Little  v.  HeaUm^ 
Holt,  264 

6.  Entry  is  not  necessary  to  bar  the  statute 
of  limitations.    1  Saund.  3l9  e. 

7.  He  in  remainder  after  the  death  of  ces- 
tuy  que  vie  may  bring  trespass  without  entry. 
Allen  V.  HUl,  3  Leon.  152, 153. 

8.  Entry  is  not  necessary  to  perfect  the  es- 
tate of  a  devise.    Jenk.  227. 

IV.  How  IT  BBOUIJ)  BE  MADE. 

1.  He  in  remainder  can  enter  upon  the 
death  of  tenant  in  tail  without  issue,  though 
wife  be  enceint  Garmyn  v.  AreUte^  2  And. 
9,10. 

2.  Husband  aliens,  the  wife  is  divorced  catua 
pretcontractuSt  she  may  enter  during  the  hus- 
band's life.     Oreneley^e  case,  8  Co.  73  a. 

3.  The  entry  for  a  breach  of  a  condition 
cannot  be  by  a  bailiff.  Colt  v.  Bp.  of  Coventry^ 
Hob.  154. 

4.  Unless  he  have  express  authority  for  that 
purpose.  8  Dy.  222.  pi.  21. 

5.  Where  a  man*s  entry  is  lawful,  and  he 
obtains  ajadgment,  he  may  enter  without  a 
writ    Badger  y.  Ftoid,  Holt,  I9d,m. 

6.  A  and  B  are  coparceners ;  A  is  attainted 
of  treason ;  the  king  grants  the  land  without 
office  to  another ;  still  B  may  enter  upon  the 
patentee  for  her  moiety,  without  petition  or 
momtrans  de  droit.    3  Dy.  325.  pi.  38. 

7.  If  one  tenant  in  common  enter  specially 
in  the  name  of  himself  and  his  fellow,  it  will 
serve  his  companion.  SnuUes  v.  Dale,  Hob. 
120.   7  H.  7.9  b.  3  Keb.  90.  pi.  30. 

8.  So  jt  is  said,  that  a  general  entry  of  one 
tenant  in  common  makes  an  actual  entry  for 
another.  Rundall  v.  £dey,  Carter,  176. 

9.  Entry  made  by  another  must  be  assented 
to  within  five  years.  1  Saund.  319  g. 

10.  If  an  heir  enter  upon  the  estate  on  the 


death  of  his  anceator,  and  clum  gcMn&f ,  it 
shall  be  intended  that  he  entered  anddimed 
as  heir.    ^non.  2  Mod.  7. 

11.  The  entry  for  non-payment  of  a  xcnt- 
charc^  is  always  taken  strictly.  I  SaniuL  llS 
6.  n.  [a]. 

12.  The  mere  straying  of  beasts  sua  nssfe 
is  no  entry.    Cibel  and  JHUTa  case,  1  Leas. 

no. 

13.  The  delivery  of  a  dedaratieo  in  eject 
ment  does  not  amount  to  an  entry  to  sToid  t 
fine.  CUrke  v.  PyweU,  I  Samid.  319. 

14  There  must  be  an  actual  entry,  aceom* 
panied  by  declaration  of  the  antamiA  which 
must  be  followed  by  an  ejectment  Ford  t. 
Grey,  6  Mod.  41.  1  Saund.  319./.  g; 

15.  The  entry  must  be  into  the  Isnd  oos- 
prised  in  the  fine.  1  Saund.  319  g. 

16.  If  a  disseisor  of  one  hundred  acres  kts 
the  same  to  divers  for  years,  the  entiy  mto 
one  acre  by  the  disseisee  is  an  entiy  agaiflft 
them  alL  Holland  and  Hupkhufa  case,  4 
Leon.  8. 

17.  Disseisor  of  lands  in  A,  B,  and 

C,  *all  in  one  coun^,  leviea  a  ^ino  of  [  *579  ] 
those  in  A;  entry  of  the  disseisee  in- 
to B  and  C,  in  the  name  of  all,  will  not  serve 
for  those  in  A.  3  Dy.  337.  pi.  37. 

y.  EvraCT  OP  KNTRT. 

1.  The  ratry  of  the  lessor  sospendstfae  leat 
Newman  v.  Hoore,  Hoi).  80. 

2.  Where  one  having  an  interest  in  tbe 
land,  but  no  right  of  entry,  enters,  the  lav 
construes  this  a  sui^nsion  of  his  iotereit 
Hemming  v.  Brahawn,  Orl.  Bridg.  14. 

3.  A  &re  entry,  without  an  actual  expcA* 
sion,  will  not  work  a  disseisin,  or  gain  the 
possession,  iinsn.  Holt,  256.  3  Salk.  13S. 
Flow.  233. 

4.  Entry  of  disseisee  avoids  all  iseat 
charges  created  by  disseisor.  Butler  v.  Baku, 
lAndr.352. 

5.  If  one  tenant  in  oommon  enter,  diimiiif 
the  whole,  yet  this  will  not  dispossess  his  coib* 
panion.    SmaUe  v.  Dale^  Hob.  120. 

6.  He  that  reenters  for  a  condition  brokeo, 
is  in  of  such  estate  as  he  had  before  the  eoa- 
dition  made.    Neuns  v.  Lark^  Plow.  412. 
VI.  When  an  ENrav  is  taken  awat  bt  nncnr 

OR  OTHERWISE. 

1 .  If  a  man  be  disseised,  and  aflerwarde  in* 
prisoned,  a  descent  shall  toll  his  entry.  Leelt' 
ford'e  case,  8  Co.  101  a. 

2.  A  descent  which  tolls  entry  must  be  im- 
mediate. The  Leuet  of  Carter  v.  TatU,  Salk. 
241. 

3.  Coverture  to  avoid  such  descent  most  be 
continual ;  so  any  other  disability  taking  a  oaie 
out  of  a  statute  of  limitations.  8.  C  Salk. 
241  n 

4.  When  a  descent  is  cast,  the  heir  of  a 
disseisor  has  jus  postesitoms,  because  the  dir 
seisee  cannot  enter  upon  his  poesessjon  and 
evict  him,  but  is  put  to  his  real  actioo,  beeaoia 
the  freehold  ia  caat  upon  the  heir.  Mekufvici 
V.  FUtcher^  Com.  461. 
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5.  The  djtivieifledafiiialwtor  within  fire 
TMr%  ahali  take  away  the  entry  of  him  that 
has  lent     WinUnsk  y.  Tailboitj  Plow*  47. 

6.  Where  feme  after  descent  to  the  heir  of 
diweiiinr  takes  possession  before  entry,  his  en- 
try is  tolled.    £HUamy.Frain,lAnd.3U. 

7.  Entry  is  taken  away  by  a  fine  levied  by  a 
tenant  in  tail    1  Saund.  319  b, 

&  If  •  donor  receive  a  rent  with  a  oondi- 
tioQ  to  re-enter,  a  recovery  will  not  bar  it; 
abater,  if  the  condition  be  to  re-enter  for  non> 
payment  of  a  sum  in  gross^  Page  v.  Hay- 
ward^  II  Mod.  61.  n. 
VII.  Whsn  a  vtaoKNT  non  not  task  away 

SlfTKT. 

1.  Descent  takes  not  away  the  entry  of  him 
who  claims  by  devise,  condition  broken.  Sec 
Maihemm  v.  Ao(,  1  Leon.  210.  S  Leon.  192. 
Con/ra,  2Leon.  147. 

2.  A  descent,  and  forty  years  passed,  does 
not  make  a  title  against  the  king.  Rex  v. 
Lacy,  Sav.  45. 

VIIL  Whim  an  bntbt  n  nncbsaet  to  ual- 

LBOBD  IN  PLEADING. 

X^try  mast  be  averred  in  debt  for  rent  upon 
aleaaeatwiU.    1  Skund.  20a    lSalk.209. 

IX.  WUSN  NOT. 

1.  An  averment  of  the  entry  of  lessee  into 
the  demised  premises,  need  not  be  made  in  de* 
daring  on  a  deed  of  demise  against  lessee,  or 
against  the  assignee  of  lessee,  t>r  in  covenant 
by  the  aasignee  of  the  reversion.  1  Saund. 
233«. 

2.  Nor  is  it  necessary  in  an  action  by  lessee 
against  lessor  who  haa  demised  without  title. 
lSaand.322. 


EQUITY. 

L  Whin  bzlbp  mat  b  obtainkd  in 
aaumr,  p.  580. 
U.  When  NOT,  p.  582. 

III.  RnrscTiNO  a  bill  in  laOTnr,  p.  583. 

IV.  DsMuaaxE,  p.  583. 

[Retpeeting  an  equity  of  redemplioft,  Bee 

post,  tit  MOKTOAGE. 

See  also  ante,  tit  Cbancbet,  p.  275.,  and  tit 
CouaT,p.397.] 


[  *580  ]   *L  When  aEUEr  mat  be  obtadud 

iNsanrrr. 

1.  Tlie  inrisdiction  of  the  court  of  Chancery 
is  reneralfr  divided  into  fraud,  trust,  and  ac- 
eiiknt    Earl  of  Bath  v.  Shenoin^  10  Mod.  1. 

2.  The  executor  may  be  compelled  in  Chan- 
cery to  pay  a  debt  of  tne  testator  by  contract, 
although  a  judgment  at  common  law  has  been 
reversed  for  error,  in  the  exchequer.  Moslers 
V.  Burde^  Mo.  656. 

3.  Distribution  of  an  intestate's  estate  upon 
the  statute  of  22  &  23  Car.  2.  c.  10.,  may  be 
sued  for  in  Chancery.    Anon,  8  Vent  3& 

4.  Chancery  will  provide  for  payment  of  a 
debt  on  a  bill  to  discover  assets,  &«.  Heath  v. 
Pereml,  lStra.403. 

5.  Ailer  probate  of  a  will,  equity  may  in- 


quire into  the  fairness  of  a  residuary  bequest 
iSariott  y.  Mariott,  1  Stra.  666.    Gilb.  203. 

6.  Trusts  are  so  entirely  under  the  jurisdic- 
tion of  Chancery,  that  the  courts  of  law  can 
take  no  notice  of  them.  Ongly  v.  Peed,  10 
Mod.  103. 

7.  Lessee  for  years  devises  his  term  to  one 
for  his  life,  remainder  to  another,  and  makes 
the  devisee  his  executor ;  if  the  executor  sell 
or  convey  the  term,  the  remainder  man  can 
have  relief  in  Chancery.  Cole  v.  Moore^  Ma 
806. 

8.  Land  settled  in  trust  to  pay  debts,  is  disr 
charged  as  soon  as  the  money  is  raised,  though 
misapplied  by  the  trustees.  Anon.  1  Safiu 
153. 

9.  Chancery  relieves  a  purchaser  of  a  term 
who  has  built  houses,  against  an  old  dormant 
title.    Edlin  v.  Battaly^  2  Lev.  152. 

10.  In  equity,  land  agreed  to  be  sold,  shall 
^  as  money  ;  and  monej  agreed  to  be  laid  out 
m  land,  as  land.  Beet  v.  Stamford^  1  Salk. 
154. 

11.  If  a  man  covenant  to  purchase  lands  to 
certain  uses,  and  money  be  lodged  in  trustees* 
hands,  though  covenantor  dies,  the  court  will 
compel  a  purchase  to  be  made  to  the  uses, 
iinon.  12  Mod.  621,  522. 

12.  Bui  if  the  first  esUte  is  to  be  a  tail  with 
remainder  over.  Chancery  will  not  compel  a 
purchase  for  the  sake  of  the  remainder,  as 
tenant  in  tail  might  destroy  it  as  soon  as  creat- 
ed,   ^nim.  12  Mod.  622. 

13.  If  one  covenant  to  purchase  for  him 
and  the  heirs  of  his  body,  remainder  to  'his 
own  right  heirs,  and  he  dies  without  issue,  his 
executor  shall  not  be  obliged  to  purchase  for 
the  benefit  of  the  heir.    Anon.  12  Mod.  522. 

14  If  one  under  pretence  of  being  insol- 
yent,  when  he  is  not  so,  get  an  abatement  of 
debt,  it  will  be  considered  as  a  fraud  in  equity. 
Manger  v.  JTett,  12  Mod.  622. 

15.  Where  lands  are  devised  to  pay  debts, 
even  debts  barred  by  the  statute  of  hmitationa 
shall  be  paid  therewith ;  for  they  remain  debts 
in  equity,  and  the  statute  has  not  extinguish- 
ed the  duty,  though  it  takes  away  the  remedy 
at  law.    Anon,  1  Salk.  154 

16.  Chancery  may,  upon  circumstances,  re* 
lieve  against  the  devesting  an  estate,  but  not 
give  an  estate  that  never  vested.  Lord  Faik- 
land  y.  BertU,  Holt,  232. 

17.  Tenant  for  life,  remainder  for  life,  re- 
mainder in  fee ;  the  tenant  for  life  is  restrain- 
able  from  waste  by  decree  in  Chancery,  iinon. 
Ma  554  pi.  748. 

18.  Lands  were  devised  to  J  S,  paying  the 
heir  20,000/.  within  twenty  years,  by  1000/. 
per  annum;  the  heir  entered  Ibr  non-pay- 
ment, as  a  forfeiture;  the  devisee  was  relieved. 
Orimiton  v.  Lord  Bruce^  1  Salk.  166. 

19.  For  every  1000/.  not  paid,  the  heir  or 
legatee  shall  have  interest  from  the  time  it  was 
payable.    6.  C.  1  Salk.  156. 

20.  And  no  deduction  for  any  taxes,  be- 
cause it  is  not  to  issue  or  arise  out  of  the  lands. 
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but  lOOOZ.  per  annum  is  giren  as  a  mm  in 
groas,  Slc    1  Salk.  156. 

21.  Wherever  equity  can  five  satiafaction 
for  breach  of  a  condition,  they  can  relieve 
against  a  forfeiture.  OrimHon  v.  Lord  Bruce, 
1  Salk.  156. 

22.  The  father  being  sick,  a  tradesman  sold 
goods  to  the  son  worth  4002.,  and  the  son  gave 
a  judgment  for  1600/.  defeasanced  to  pay  cOOt 
within  forty  days  after  his  father's  death ;  the 
father  dies  within  a  year,  the  son  was  relieved 
in  equity ;  otherwise,  if  the  father  had  been  in 
perfect  health,  though  he  had  died  quickly  af- 
ter.   Sti»€9tead  v.  Barney,  Skin.  107. 

[  •5Sl  ]  •23.  A  biU  there  to  foreclose  a 
mortgage  was  admitted,  though  the 
lands  lay  out  of  the  jurisdiction  of  the  court; 
for  equity  agit  in  per$onam.  Anon,  1  Salk. 
404.    2  Vem.  494.  S.  C. 

24.  Where  a  rent  was  devised  without 
clause  of  distress,  the  terre-tenant  was  decreed 
in  Chancery  to  pay  it,  although  no  seisin  was 
ever  given  of  it     Web  r.  Web,  Ma  62G. 

25.  The  court  of  Chancery  may  relieve  a 
defendant  a^nst  a  judgment  at  law,  and 
order  the  plamtifF  to  pay  costs.  Rex  v.  Stand- 
i$h,  1  Mod.  59. 

26.  Chancery  will  grant  perpetual  injunc- 
tion afUsr  two  trials  at  bar.  Leighion  v.  Leigh- 
ton,  1  Stra.  404. 

27.  Chancer^  relieves  an  heir  against  ex- 
tortion.   Barney  v.  T^sen,  2  Vent  j59. 

28.  Portion  devised  out  of  land,  payable  at 
a  future  day;  if  the  person  to  whom  it  is  pay- 
able dies  before  the  day,  it  is  sunk  for  the 
benefit  of  the  heir;  but  if  it  had  been  charged 
on  a  term  for  years,  it  would  have  gone  to  the 
executors,     l^les  v.  Fettyplaee,  lH  Mod.  276. 

29.  A  release  being  given  without  examin- 
ing the  particulars  of  the  account,  the  party 
was  relieved  against  it    ^non.  Skin.  14S. 

30.  Where  a  man  leaves  his  estate  under 
several  incumbrances;  if  the  heir  buys  in  any 
of  the  first,  he  shall  not  by  the  course  of  this 
court  stand  in  the  way  of  creditors  for  more 
than  the  heir  really  paid  for  them.  Anon.  2 
Vent  353. 

31.  If  a  husband  sue  in  Chancery  for  his 
wifb*B  portion,  the  court,  upon  the  prayer  of 
the  wife's  friends  and  relations,  will  force  him 
to  secure  the  same,  part  for  his  wife,  and  part 
for  the  children.    Anon,  2  Show.  282. 

32.  Where  a  patron  makes  an  ill  use  of  a 
bond  of  resignation.  Chancery  will  grant  an 
injunction.    Feele  v.  Capel,  1  Stra.  534. 

33.  In  Chancery,  a  legacy  is  generally  to 
be  taken  as  a  fi'ee  gifl,  and  not  as  a  payment 
of  debt     Cuthbert  v.  Peacock,  Salk.  155.  508. 

34.  The  Court  of  Chancery  can  detain  a 
deed  found  to  be  forged.    1  Sid.  70. 

35.  If  a  sum  of  money  is  made  a  collateral 
security  of  a  term,  the  court  will  discharge  it 
«n  a  reasonable  time,  if  there  be  not  prolnble 
cause  of  fear  of  eviction,  and  unless  it  be  ex- 
presily  ordered  to  continue  during  the  term. 
/fird  ComxoaUUI't  case,  12  Mod  614. 


36.  An  injunction  a^faiost  pnllinf  dova  a 
castie  was  granted  against  tenant  for  lifr  dis* 
punishable  for  waste.  Vana  v.  Lord  Bermri, 
1  Salk.  161. 

37.  The  defects  of  deeds  maybe  anpfdisd 
in  ^uitr.    AHi»mC»  case,  9  Mod.  63. 

38.  E!quity  will  decree  conveyances,  or  si^ 
ply  the  defective  execution  of  powers,  in  h-^ 
vour  of  creditors  and  purchasers,  or  in  caseot 
making  provision  for  younger  children.  Co- 
ventry V.  Coventry,  10  Mod.  471. 

39.  A  court  of  equity  will  in  many  instances 
enforce  the  specific  execution  of  agreements, 
where  the  deed  will  not  enable  the  party  t« 
recover  damages  at  law.  Duekesa  of  ChaniK 
V.  BrownlovD,  it  Ridgw.  416. 

40.  But  if  a  lessee  comes  into  equity  to 
compel  a  specific  execution  of  a  covenant  m 
a  lease,  as  running  with  the  estate  of  the  re* 
Tersioner,  he  must  show  that  the  defendsnt  b 
personally  liable  at  law  in  respect  of  the  co- 
venant and  of  his  estate.    Id.  ibid. 

41.  If  in  a  marriage  settlement  it  is  eore- 
nanted  to  levy  a  fine  in  order  to  secure  the 
marriage  portion,  equity  will  decree  the  exe- 
cution of  the  fine  in  specie.  HdUo  v.  Csrr,  2 
Mod.  87. 

42.  Courts  of  equity  entertain  soils  for  levy- 
ing  judgment  debts,  to  save  the  ruinoos  ex- 
pense of  extents  and  multiplicity  of  suits. 
BamettaU  v.  BametoaU,  3  Ridgw.  63. 

43.  And  equity  will  entertain  a  bill  againit 
the  heir  and  executor  to  levy  the  debt,tfaoaffa 
the  judgment  has  not  been  revived  against 
the  heir  and  tenants  of  the  conusor,  nor  aa 
elegit  issued.    &  C.  3  Ridgw.  61. 

44.  If  a  suit  for  possession  be  properly  cog- 
nizable in  equity,  tbere  may  be  an  aooooDt  of 
rents  and  profits;  but  if  a  party  has  a  title  at 
law,  he  must  proceed  for  the  whole  there.  &  C. 
3  Ridgw.  66. 

45.  Equity  wiU  relieve  a  lessee  who  hat 
surrendered  to  a  dean  and  chapter  to  the  is. 
tent  that  they  should  make  a  new  lease,  anl 
they  make  it  to  a  stranger.  Sir  O.  FretiU  f. 
Ewebancke,  1  Ro.  82. 

*46.  A  court  of  equity  will  take  [  "Sffl  ) 
notice  of  a  will,  till  such  time  as  it 
is  proved  in  the  ecclesiastical  court     Ttekv* 
FUxjohn,  Hardw.  96,  97. 

47.  A  party  seeking  relief  in  a  court  of 
equity  upon  the  foot  of  an  agreement,  moit 
appear  to  have  performed  his  part  of  it  Stret- 
ford  V.  Earl  of  Aldborougk,  1  Ridgw.  287. 

48.  The  general  rule  of  equity  is,  that  all 
fair  creditors  stand  in  an  equally  Avoore^ 
situation.    DHJUm  v.  BurUm,  3  Ridgw.  101. 

49.  Bonds  have  no  preference  to  debts  oe 
simple  contract  in  a  court  of  equity.  A»e^ 
3  Salk.  83. 

50.  Though  Chancery  has  not  relieved 
against  the  heir  in  case  of  neglecting  to  per- 
form a  condition  in  time,  yet  they  may  Bgam^ 
a  devisee.    Marke  v.  Marks,  Stra.  135. 

51.  A  court  of  equity  may  direct  an  inue, 
altiiough  judgment  has  been  given  in  ihe 
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emi20e  at  common  law.    Cole  t.  Forih^  1  Mod. 
94. 

52.  If  parties  after  a  decree  make  a  new 
agreement,  the  court  will  compel  them  to  per- 
form it.    NRddUton  v.  Shelby,  1  Lev.  197. 

II.  Whkn  not. 

1.  Chancery  will  not  help  a  defective  con- 
Teyanee  without  consideration.  Anon,  IS 
Mo(L60a 

2.  Nor  will  it  relieve  against  a  bond  jiTen 
without  a  consideration.    Jenk.  Cent  109. 

3.  Decree  and  imprisonment  in  Chancery 
after  a  judgment  at  common  law,  held  unlaw. 
Ibl.  Couriney  v.  OlanvU,  Cro.  Jac.  344  1 
Ro.111. 

4.  A  party  cannot  be  relieved  after  such 
judgment,  but  in  parliament  S.  C.  Cra  Jac. 
344.  HeaTe  ease,  3  Leon.  115.  3  Leon.  18. 
Dmy  Y,  Hungatt^  1  Ro.  111. 

5.  After  judgment  at  law,  equity  cannot 

Cnt  an  injunction.    Humfrey  v.  Hamfrey^  3 
»n.  18. 

6.  After  execution  and  monies  levied,  the 
VxtA  keeper  cannot  order  the  money  to  remain 
in  the  sheriff^s  hands,  or  that  the  plaintiff 
shall  not  call  for  it    March,  54  pi.  81. 

7.  Chancery  cannot  overrule  the  maxims 
of  common  law.    Baih  v.  Skervoin,  10  Mod.  1. 

8.  When  the  court  of  K.  B.  is  possessed  of 
a  record*  it  cannot  be  remanded  into  Chan- 
eery.  Biehop  ef  Brietol  v.  Sir  T,  Procter,  1 
fio.  387. 

9.  If  Bone^  is  to  be  raised  out  of  lands,  and 
no  time  mentioned  in  which  it  should  be  done, 
if  the  person  for  whose  use  it  is  be  so  young 
as  iM^  to  require  it  immediately,  and  it  might 
be  raised  out  of  the  profits  without  sale,  the 
court  will  not  compel  a  sale.  Lord  Corntoal- 
lie'9  case,  12  Mod.  614 

10.  Non-performance  of  a  condition,  pre. 
cedent  to  the  taking  of  an  estate,  is  not  rcliev. 
able  there ;  alUer,  if  forfeited.  Bertie  v.  Folk- 
land,  1  Salk.  231 ,  232.    2  Vern.  340.  S.  C. 

11.  Chancery  cannot  relieve  against  for- 
feiture, but  where  they  can  settle  a  satisfoc 
tion.  Sir  H.  Peachy  v.  Duke  of  Somereet,  1 
Stra.453. 

12.  Chancery  never  saves  from  the  penalty 
of  a  bond  before  full  satisfaction  made  the  ob. 
iigee,  both  in  respect  to  principal,  interest,  and 
CQsU.    10  Mod.  2. 

13.  Nor  does  it  give  relief  in  the  case  of  a 
ooUatersi  warranty.  Bath  v.  Shervoin,  lO 
Mod.  3,  4 

14.  During  the  rebellion,  the  practice  was 
for  a  wifo  to  sue  in  Chancery  for  alimony,  be. 
tause  the  ecclesiastical  courts,  during  those 
times,  were  not  opened  to  suitors.  Antm,  2 
Show.  282. 

15.  But  since  the  jurisdiction  of  the  civil 
Uiw  has  been  restored,  the  Chancery  allows 
demurrers  to  bills  brought  in  that  court  for 
Simony.    Anon,  2  Show.  283. 

16.  Chancery  will  not  make  a  decree  for  a 
portion  without  having  a  fitting  settlement 
made,  and  suitable  to  the  portion  to  be  re. 


ceived.     Earl  of  Saliebury  v.  Bennet,  Skin. 
288. 

17.  Chancery  will  not  hinder  a  man  from 
trying  his  right  by  ejectment,  as^  often  as  he 
pleases.     Bath  v.  Shertoin,  10  Mod.  1. 

18.  But  the  court  of  Chancery  never  directs 
more  than  two  trials  by  ejectment,  without 
some  special  cause  be  shown.     10  Mod.  3. 

19.  Chancery  cannot  aid  a  man  of  nonsane 
memory  to  avoid  his  own  bond.  RusioeWe 
case,  1  Ro.  219. 

20.  It  cannot  interpose  where  guardianship 
of  a  child  is  devised.  3  Salk.  177.  2  Chan. 
Rep.  237. 

•21.  Chancery    will    not   relieve  [  «583  ] 
against  a  security  taken  by  force, 
£c  unless  it  be  shown  that  tne  money  is  paid. 
3  E.  3.  31. 

22.  Equity  does  not  assist  in  taking  advan. 
tage  of  a  forfeiture.  Lord  Doneraill  v.  Char- 
tera,  1  Rid^.  134. 

23.  It  will  not  decree  a  renewal  claimed 
upon  an  agreement  accompanied  with  fraud. 
Davie  v.  Oliver,  1  Ridgw.  1. 

24  A  specific  execution  of  an  article,  thir. 
teen  years  after  its  date,  was  refused,  there 
never  having  been  possession  under  it,  nor 
any  consideration  paid.  Oill  v.  Fleming,  1 
Ridgw.  420. 

25.  A  court  of  equity  will  not  entertain  a 
bill  to  review  the  orders  of  the  court  of  exche- 
quer as  a  court  of  revenue.    Dillon  v.  Burton, 

3  Ridgw.  80. 

26.  Nor  will  equity  interfere  upon  a  subject 
matter  which  the  exchequer  as  a  court  of^^r«. 
venue  was  competent  to  decide.  S.  C.  3  Ridgw. 
80.  99, 

27.  If  a  man  be  bound  by  bond  to  infeoff 
another,  he  cannot  be  compeUed  by  a  court  of 
equity  to  make  the  feoffment  Brcmage  v. 
Genning,  1  Ro.  368. 

28.  If  a  defendant  in  debt  npon  bond,  who 
has  a  good  defence  upon  the  merits,  should 
hazard  and  lose  his  cause  upon  a  demurrer, 
equity  will  not  relieve  him.  Bamardiston  v. 
Fowler,  10  Mod.  203. 

III.  Respecting  a  bill  in  Eaumr. 

1.  A  court  of  equity  may  decree  the  specific 
performance  of  a  covenihit,  although  the  bill 
do  not  pray  relief  on  that  particular  ground. 
HMia  V.  Carr,  2  Mod.  91. 

2.  In  all  bills  in  equity,  when  the  loss  of  a 
deed  is  suggested  in  order  to  give  jurisdiction 
to  the  court,  the  fact  must  be  verified  by  affi. 
davit.  Howard  v.  Attorney  General,  2  Mod. 
173. 

3.  Where  there  is  a  prayer  of  general  re- 
lief, eqnity  will  adapt  its  relief  to  me  circum. 
stances  of  the  case.  Boyle  v.  Lyeaght,  1  Ridgw. 
411. 

4.  A  bill  in  equity  is  no  action  within  the 

4  Hen.  7.  (fines),  except  for  trust  estates.    1 
Saund.  319.  n.  fa]. 

5.  As  a  court  of  equity  has  jurisdiction  only 
in  pereonam,  the  operation  of  a  decree  ceases 
by  death.     WaUer  v.  Heyford,  1  Ro.  86. 
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6.  Wheiiadeedwloit,tlieptfbmuitiiiike 
oath  of  it,  to  entitle  htmaelf  to  a  biU  in  equity 
to  have  it  performed  in  specie.    3  Mod.  173. 

7.  In  a  bill  brought  by  legatee  against  ex- 
ecutor for  discovery  of  assets,  the  oUier  lega- 
tees  need  not  be  parties.    Anon.  12  Mod.  522. 

8.  If  a  bill  be  dismissed  with  costs,  it  is  a 
good  plea  in  bar  to  another  bill  for  the  same 
cause,  if  counsel's  hand  be  to  it  Anon.  12 
Mod.  651. 

IV.  Demuuike. 

1.  Information  to  discover  the  defendant's 
stock  of  pepper :  defendant  demurred,  because 
it  would  subject  him  to  a  penalty,  the  year  not 
being  past,  and  the  demurrer  was  allowed. 
Attorney  General  v  Greener^  Parker,  279. 

S.  Demurrer  to  a  bill  in  the  duchy  court, 
that  it  did  not  aver  that  the  lands  lay  within 
the  duchy,  was  allowed.  Lord  ConingBbtfe 
case,  9  Mod.  95. 

3.  The  defendant  cannot  demur  to  an  amend- 
ed  bill  by  which  no  new  relief  is  prayed,  after 
answer  to  the  original  one.  EmnuU  v.  Ayliffe^ 
Keny.  131. 


£RROR. 
L  RuracTiNG  laaoa  orniRAXXT,  p.  584 

II.  RJELATIVE  TO  THE  COURT  HUMI  AMD  TO 

WHICH  rr  UEs  ;— 
la)  If  Aen  il  does  lie,  p.  584. 
(b)'  When  U  does  not  lie,  p.  585. 

(c)  Of  error  coram  vobio  p.  585. 

IIL  Foe  what  cause  a  weit  or  beeoe 
lies; 

(a)  For  error  inproeeu,  p.  566. 

(b)  For  fuulU  m  the  deelaraUon,  p. 

586. 
(o)  For  error  in  the  record^  judgment^ 
4rcn  P>  587. 

(d)  For  error  in  the  proeeedinge  of  tn- 

ferior  emuUy  p.  587. 

(e)  For  error  in  criminal  proeeedinge, 

p.  588. 

(f)  On  account  of  infancy,  eenetiure, 

4rc.,  p.  589. 

(g)  On  account  of  death,  p.  589. 
(h)  In  what  other  caeee,  p.  590. 

[  *684  ]  IV.  *What  CAmroT  ee  AsndiiED  ioe 
BEEOE,  p.  530. 

V.  UrON  WHAT  JUDGMElfT,  AMD  AT  WHAT 

TIME  rr  UES,  p.  593. 
VI.  Parties  to  the  writ;' — 

(a)  By  whom  error  may  he  aeoigned, 

p.  592. 

(b)  By  wham  not,  p.  593. 

(c)  Againet  whom,  p.  593. 

VII.  How  the  weft  shouu>  be,  p.  593. 
VIII.  How 'mEAssioMifEN^orBEEOEs  should 
BE,  p.  594. 

IX.  Or  ALLEOINO  DlKINUTIOIf,  p.  595. 

X.  Or  cx>NrE8SXNO  beeoes,  p.  595. 
^    XI.  What  mat  be  funded,  p.  595. 
XII.  Replication,  p.  696. 

XIII.  Demurrer,  p.  696. 

XIV.  Relative  to  the  aeating,  quasbimo. 
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WETTS  or  EEEOE,  p.  596. 
XV.  CSRTIORAEI,  WHEN  HBCaU 

597. 

XVL  RELATfTETOTHEEBHOVINOAMD 
BCEIBIHQ  THE  EBOOEO,  p.  598w 

XVII.  On  the  eetueh  to  ▲  weit  or 
p.  599. 

XVUI.  SUTEESEDEAS; — 

(a)  When  a  writ  of  error  opereUe  at  s 

oupereedeoMt  or  ttay  ef  preotei. 
ingo,  p.  599. 

(b)  IVikeii  not,  p.  600. 

(c)  Consequence  of  taking  emtexecutim 

when  euperoeded  by  writ  ef  emr, 
p.  601. 
XIX.  Bail  in  eeeoe  i — 

(a)  When  neceatary,  p.  601. 

(b)  W%en  nsC,  p.  6U2. 

(c)  Of  putting  in  and  exeeptiagte  W 

tn  error, y,  602. 

(d)  Liability  of  bail  in  error,  p.  603. 

XX.  SCIEE  FACIAS,  p.  603. 

XXI.  Judgment,  p.  603. 
XXII.  Costs,  p.  604. 

I.  RbsPBCTINO  eeeoe  OEnCEALLT. 

1.  Error  is  a  remedy  given  by  the  oomnun 
law.    Hammond  v.  Webb,  1 0  Mod.  28S. 

2.  A  writ  of  error  is  consadered  a  new  sfr 
tion.    2  Saund.  Rep.  101  /. 

3.  Writs  of  error  into  the  Exchequer  Onm- 
her  are  given  by  statute.  Hotroi  Y.Stuee, 
10  Mod.  275. 

4.  A  writ  of  error  is  gnmtable  in  all  caiei 
ex  debito  juetitim,  except  in  oases  of  tressoo 
and  felony,  or  new  jurisdictions,  or  courts  nd 
of  record.  12^.  v.  Poty,  2  Salk.  504  ILL 
Raym.  1105.  S.  C.    2  Saund.  101. 

5.  A  writ  of  error  coram  vobie  in  diseretioD- 
ary,  and  not  a  writ  of  right,  doe  ex  dMejae- 
titia;  and  therefore,  the  court,  when  Umj 
allow  this  writ,  may  put  what  terms  tbey 
please  on  it     Weal  v.  Smith,  W.  Kelv.  123. 

6.  A  writ  of  error  when  brought  nr  ddi/ 
does  not  operate.    9  Saund.  101  u 

IL  Relative  to  THE  oouRT  FROM  AMD  TO  wsKi 

IT  LIBS^* 

(a)  WhenitdeeeUe. 

1.  A  writ  of  error  lies  to  reverse  a  jndgmeot 
in  any  dominicm  belonging  to  England.  Cren 
V.  Bameey,  Vaugh.  290.  ^. 

2.  Error  lies  to  a  new  created  jurisdictioB 
of  record  acting  by  the  course  of  tne  comoMB 
law.    Anon.  Salk.  97. 

3.  A  writ  of  error  lies  to  Berwick,  or  Cila» 
Criep  V.  Mayor  ^c.  of  Berwick,  T.  Raym.  Hi 

4.  Where  the  matter  oonceme  the  jariidic- 
tion  of  the  court,  a  writ  of  error  lies  no  wbflre 
but  in  parliament    Vaugh.  396. 

5.  A  writ  of  error  will  Ue  to  the  Excfaeqiier 
Chamber,  on  a  sctre  faciae,  in  any  actioD  witb^ 
in  the  statute  27  Elix.  c  a  Skinner  r.  Wtbk 
I  Mod.  79. 

If  the  plaintiff  be  nonsuited  and  jad^neDt 
against  him  for  cofts,  error  lies  in  the  £1- 
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ehequer  dumber.    NewM  t.  P^gwn,  Stra. 
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7.  Error  lies  in  K.  B.  upon  « 
1  ja<igment*  in  ejectmeat  before  the 
jud^s  of  Wales.    Mo.  248. 
&  It  lies  in  B.  R.  on  a  judgment  in  »eire 
in  Ch^cery.    3  Dj.  315.  pL  100. 

9.  A  writ  of  error  lie»  on  the  statute  of  27 
£liaB.  c  8.,  of  a  judgment  given  in  B.  R.  in 
debt  <m  the  statute  of  1  Eliz.  c.  3.,  Suu  for  ab- 
aentingr  from  church.  Scot  t.  Knapton^  T. 
R&jm.  275. 

1 0.  Error  lies  of  a  judgment  at  the  London 
Seaaions  upon  an  indictment  Jerom  and 
KnigkVt  case,  1  Leon.  107. 

(b)  When  UdoiM  not  lU, 

1.  If  a  court  newly  erected  proceed  in  a 
■mnniary  way,  different  from  that  prescribed 
by  the  common  law,  no  writ  of  error  lies,  but 
a  ceTrtionri  does.  OroewotU  ▼.  BurwtU^  Com. 
80.     12  Mod.  390.  a  C. 

SS.  A  writ  of  error  will  not  lie  upon  an  order 
made  at  the  Old  Bailey  foi  the  payment  of  a 
^ne»     Httmrnrntd  v.  tfotoeU,  2  Mod.  219. 

3.  Held  that  error  might  be  brought  in  the 
Commom  Pleas.    Anon.  Carter,  2SS. 

4.  Error  on  a  judgment  in  Ireland  cannot 
now  be  brought  in  England.  Price  y.  Hbt- 
•tong,  1  Show.  213. 

5.  Error  liea  not  from  the  Exchequer  court 
to  the  House  of  Lords,  for  the  Exchequer 
Chamber  intervenes.  Rex  r,  KnoUye^  Salk. 
511.    1  Ld.  Ra^m.  16.  &  C. 

6.  Error  in  fact  is  not  assignable  in  the  Ex- 
chequer Chamber  or  House  of  Lords.    Roe  ▼. 

itmre^  Com.  697.    Prior  t. ,  I  Vent  207. 

£tNsas  T.  Jlo6erte,  3  Salk.  146.  Holt,  278.  2 
Saund.  101  a.  Contra,  Wilkee  r,  Jorden, 
Hob.  5. 

7.  Error  does  not  lie  in  the  Exchequer 
Chamber  on  a  judgment  de  eeandalie  magnO' 
fvm.  Ashby  y.  WhUe^  2  Ld.  Raym.  954  1 
Sid.  143. 

8.  Error  does  not  lie  in  the  Exchequer 
Chamber  on  an  award  of  execution  of  a  jndg- 
meat  of  B.  R.,  affirmed  in  the  Exchequer 
Chamber,  nor  of  a  judgment  in  eeire  facias 
against  iMiiL  Hartop  v.  HoU^  1  Ld.  Raym.  97, 
98.  12  Mod.  105.  Comb.  393,  394.  1  Salk. 
263.  Bertie  y.  Clutterbuck,  Stra.  1102.  CoveU 
y.  Bigea,  Prac  Ca.  K.  B.  107. 

9.  IVhere  the  action  is  commenced  by  ori- 
ginal,a  writ  of  error  does  not  lie  in  the  Ex- 
cheaner  Chamber,  but  only  in  parliament 
Melhr  y.  SpaUman,  1  Saund.  346.  WiUon  y. 
Lawee,  Comb.  295. 

10.  The  Exchequer  Qiamber  cannot  held 
plea  of  error  in  rescous  by  the  statute  of  27 
£1.    Mo.  694. 

11.  Error  does  not  lie  in  the  Exchequer 
Chamber  upon  a  judgment  giyen  upon  a  writ 
of  error  in  K.  B.  CheHon  y.  Bunne^  1  Ro. 
65. 

H  On  a  judgment  in  K.  B.  in  ropleyin,  er- 
ror does  not  lie  in  the  Exchequer  Chamber, 


but  only  ui  parliament    FameWe  case,  2  Rob 
434. 

13.  A  writ  of  error  does  not  lie  coram  no6i« 
in  K.  B.,  after  the  affirmance  in  the  Exchequer 
Chamber.    2  Saund.  101  a. 

14.  Error  does  not  lie  into  K.  B.  or  C.  B. 
firom  the  oinque  ports ;  but  a  false  judgment 
there  is  royersible  by  the  lord  warden  m  the 
court  of  Shepway.    Anon.    3  Dy.  376.  pL 

15.  Error  on  a  judgment  on  assize  does  not 
lie  before  the  justices  of  C.  B.  Ap  RicAarde 
y.  Jbaes,  2  B^.  250.  pi.  85.  Mo.  7a 

16.  No  writ  of  error  lies  upon  a  oonyiction 
before  a  magistrate.  Anon,  1  Vent  33.  1 
Sid.  419. 

(c)  Of  error  coram  vdbii. 

1.  Error  in  the  same  court  can  only  be 
brought  for  some  defect  in  process  or  clerical 
error,  and  not  for  an  error  in  the  judgment 
2  Saund.  101  a. 

2.  After  affirmance,  error  coram  yobis  can- 
not be  allowed  without  leave.  Horn  y.  Bushel^ 
2  Stra.  949. 

3.  If  defendant  be  outlawed  upon  a  ea,  $a^ 
where  no  eapiae  lies  in  process,  he  may  haye 
error  in  the  same  court  where  the  judgment 
was  given ;  but  where  the  error  is  the  &&ult 
of  the  court  itself  as  the  want  of  a  continu- 
ance, error  coram  nobis  does  not  lie.  2  Dy. 
105.  pi  37. 

4.  If  a  writ  of  error  be  ^^ranted  fi>r  any 
other  ^ult  than  variance,  error  coram  vobis 
lies.    Cooper  v.  Ginger^  Stra.  607. 

5.  Error  coram  vobis  lies  on  an  affirmance 
in  B.  R.  of  a  fine  levied  in  C.  B.  Winckurch 
v.  Belwood,  Salk.  337. 

6.  No  writ  of  error  coram  vobis 

lies  *afler  affirmance.    Burleigh  y.  [  *586  1 
Harrii,  2  Stra.  975.     Id.  690. 

7.  No  writ  of  error  coram  vobu  lies  in  the 
Exchequer  Chamber.  PolkUl  v.  CaU^  W. 
Ja  14. 

8.  Error  coram  vobis  lies  not  where  the 
record  is  not  weU- removed.  Rex  y.  Levir, 
Comb.  47.  4a 

IIL  Foa   V7HAT  CAusi  A  WRFT  OF    laaoa 

LIXS; — 

(a)  For  errore  in  proeeee. 

1.  The  teste  of  the  original  in  debt,  was  be- 
fore the  day  of  payment  in  the  condition  of  the 
bond ;  held  to  be  error.  WiUianu  v.  BenikUy^ 
Mo.  59a 

2.  A  writ  of  covenant  bore  teste  after  the 
dedimue^  and  it  was  held  to  be  error.  Oobum 
V.  Wright,  Prac.  Ca.  K.  B.  92. 

3.  Writ  of  covenant  returnable  before  the 
date  is  erroneous.    Mo.  571. 

4  If;  in  formedon^  the  writ  be  de  crofto 
(which  is  bad),  and  de  meeeuagio  (which  is 
good),  all  the  judgment  will  be  reversed  for  it 
Anon.  1  Ro.  2. 

5.  It  is  error  in  a  writ  of  entry,  if  the  names 
of  the  summoncrs  be  not  indorsed  on  the  writ 
Mo.  459. 

6.  Want  of  an  original  was  assigned  for 
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error  in  an  action  of  debt;  and  upon  the  re- 
turn to  a  certiorari,  it  appeared,  that  the  ori- 
ginal was  qitare  clausumf  regit ;  it  was  held  to 
he  erroneoua.  Dortet  v.  Chaplin,  10  Mod. 
318,  319. 

7.  If  after  ven,  fac,  is  awarded  to  the  coron- 
era  for  a  cause  confessed  by  the  sheriff,  the 
rules  be  directed  to  the  sherifi^  it  is  error  al- 
though he  be  a  new  sheriff.    Mo.  356. 

8.  It  is  error  to  teste  the  dittringat  a  day 
after  the  return  of  the  venire.  Tuchin't  case, 
Holt,  424,  425. 

9.  The  dedimue  poteatatem,  to  make  an  at* 
torney,  being  tested  after  the  return  of  the 
writ  of  entry  in  a  common  recovery,  is  error, 
for  the  judgment  has  relation  to  that  return. 
Bolderov}  t.  FuUer,  3  Dy.  220.  pi.  13. 

10.  If  the  name  of  the  sheriff  be  not  put  to 
the  return  of  the  writ,  it  is  error.  Mo.  430. 
Id.  65. 

11.  Judgment  was  reversed  on  error  be- 
cause  the  writ  of  inquiry  was  returnable  on  a 
Sunday,  and  executed  on  Monday.  Minor  y. 
WiUon,  W.  Kely.  59.  Ld.  ComwaUU  v. 
Hoyle,  Fort  373. 

12.  To  make  the  capiat  returnable  the  same 
day  the  summons  is  returnable,  is  error.  12 
Mod.  523. 

13.  An  error  in  process  cannot  be  taken  ad- 
vantage of  on  a  writ  of  error  on  a  judgment  in 
ocufa.  against  the  baiL  Aiwood  v.  Butr,  7 
Mod.  7. 

14.  In  process  in  assize,  want  of  avenvc  in 
the  teste  o^ihe  hah,  corp.  recognU.ia  not  error. 
3  Dy.  375.  pi.  19. 

15.  If  the  roll  is  good,  and  the  venirt  vl- 
cious,  it  is  remedied  afler  the  verdict  by  the  18 
Eliz.  of  jeofails.    Mo.  465. 

16.  The  venire  fadat  bore  teste  Pasch.  20 
Car.,  and  issue  joined  Pasch.  12  Car.,  held  not 
to  be  error,  but  helped  by  the  statute  of  18 
Eliz.  cap.  4.    Aleyn,  20. 

(b)  ForfaulU  in  the  declaration. 

1.  In  ejectment,  if  plaintiff  declare  on  a 
lease  to  commence  at  Michaelmas  afler  the 
death -of  J  S,  and  be  do  not  show  the  time  of 
the  death  and  entry,  it  is  error.  Clifford  v. 
Warrener,  1  Dy.  89.  pi.  111. 

2.  A  wife  of  J  S  intestate,  promises  to  B,  to 
whom  administration  was  committed,  that  if 
he  would  relinquish  administration  at  the  re- 
quest of  C,  and  permit  A  to  administer,  that  A 
would,  &.C. ;  a  declaration  in  aotumpoit  by  B, 
alleging  that  he  renounced  administration, 
&.C.  was  held  to  be  erroneous,  for  not  showing 
that  it  was  at  the  request  of  C.  March,  55. 
pL  86.  • 

3.  Want  of  time  and  place  in  assumpait  is 
error.  Deaborough  v.  KUby,  1  Ld.  Raym* 
533. 

4.  Leaving  out  super  se  assumpsit  is  iH  on 
a  judgment  by  default  Lee  v.  Welch,  Stra. 
793. 

5.  If  the  original  writ  be  against  two,  and 
the  declaration  and  subsequent  proceedings 


against  one  only,  it  is  ground  of  error.   At^ 
den  y.  Wood,  2  Ro.  29. 

6.  So  where  the  original  is  quart  daasam 
/regit,  and  the  declaration  is  qtiore  elausam  it 
dotnum.    Brurley  y.  Taylor,  Combw  60. 

7.  A  judgment  in  indebitatus  assumpsit  ibr 
so  much  money  then  due  and  unpaid,  was  re- 
versed, because  not  said  upon  what  account 
Potter  y.  James,  1  Show.  347. 

8.  Error,  for  that  there  being  but  one  de- 
fendant, the  {^aintiff  had  declared 

*that  whereas  they  the  said,  &.C. ;  bat  [  ^97  ] 
**  they"  was  held  to  be  but  surplusage. 
Turner  v.  Moss,  8  Mod.  377.     See  also  Qi- 
bom's  case,  10  Co.  130  a.     Jenk.  Cent  270. 

(c)  For  error  in  the  record,  judgmetd,  ifc 

1.  It  was  held  to  be  a  ground  of  error  where 
the  entry  of  the  judgment  was  idea  caaeessam, 
where  it  should  have  been  idea  eemsidergtsm. 
Robins  v.  Samden,  1  Ro.  27a 

2.  The  award  of  a  ven,  foe,  upon  the  roQ 
out  of  term  is  good,  if  the  writ  be  returnable 
the  next  term ;  but  if  it  be  returnable  out  of 
term,  it  is  error  afler  verdict    Ma  465. 

3.  An  exigent,  returnable  mense  SBekad^ 
entered  on  the  roll  as  returnable  Oetsk  Midk^ 
and  defendant  outlawed  at  a  county  court  be- 
tween, is  error,  for  the  record  is  to  be  credited. 
Anon.  2  Dy.  211.  pL  32. 

4.  If  there  be  a  miserieordta  entered  aguDSt 
the  plaintiff,  where  part  of  the  ycrdiet  £at  is 
found  for  the  defendant  is  surplusage,  it  is  a 
ground  of  error.  Mustard  y.  Hsrndeu,  T. 
Raym.  390. 

5.  If  the  judgment  be  that  the  wife  be  is 
misericordiat  where  the  husband  and  wife 
ought  to  be,  it  is  error.  Wood  y.  JTr.  Sutdife, 
1  Ro.  293. 

6.  A  misericordia  entered  in  a  judgment  for 
a  capiatur,  held  to  be  assignable  for  error,  al- 
though it  was  for  the  braefit  of  the  party 
against  whom  the  judgment  was  given.  Wd- 
liam  y.  Owyn,  2  Saund.  47.    Cro.  EL  781. 

7.  The  rdl  awarding  a  ven.  fac.  returnable 
out  of  term,  when  the  ven.fae.  was  retomafale 
in  term,  was  hekl  erroneous  after  trial  had. 
Mo.  402. 

8.  Unless  what  appears  upon  the  reeon) 
warrants  a  venire  de  novo,  it  would  be  error  to 
grant  it  Lstois  dem.  Earl  of  Derby  y.  Wtk' 
am,  Stra.  1185. 

9.  The  entering  a  mtserteor^,  &e.  in  ac- 
tions against  peera,  is  not  error.  AmtlMiT. 
biceldon,  Stra.  225. 

10.  Where  a  nam  pros*  is  entered  withont  a 
misericordia,  it  is  not  error,  iinon.  8  Mod.  19& 

11.  An  entry  of  eoptotur  where  there  is  no 
capiatur  nor  misericordia,  is  aided  by  the  ver- 
dict   Haeket  v.  Marshal,  Stra.  313. 

12.  The  entering  a  misericordia  against  an 
infant  is  aided  by  16  &.  17  Car.  2.  c  8.  Wil- 
kinson v.  Tiranan,  8  Ld.  Raym.  1284. 

13.  The  omission  of  tx  assensu  sua  in  tbt 
award  of  damages  in  a  judgment  in  debt  eo 
demurrer  is  error,  but  amendable  in  the  erart 
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wbere  tlie  jndgmcDt  wu  giTen.    TuUy  y. 
Sj^nrkmM,  S  Ld.  fiajm.  1570. 

14.  Wmmnt  of  attorney  not  entered  on  the 
roQ  of  warrants  of  attorney,  ii  error.  Angu. 
8  Dy.  330.  pi.  18. 

15.  Not  eo  of  admiMionfl  of  guardiani  or 
j^rwekem  amy.    Awm,  3  Dy.  330.  pi.  1& 

16.  Where  the  mdgment  and  toe  declara- 
tion of  the  plaintiff  vary  aa  to  the  demands 
therein,  it  is  error.    Beam  t.  Feftsii,  Noy,  67. 

17.  On  sctrs  fadn  against  an  executor, 
judgment  given  for  the  plaintiff  with  costs, 
was  rerersed  as  to  the  costs,  and  affirmed  as  to 
the  residue.    BtOtw  ▼.  iiyZmer,  1  Stra.  168. 

18.  Action  for  words,  and  Yerdict  for  10s., 
judgment  for  it,  and  ISt.  costs ;  it  must  he 
rcYersed  in  foto,  for  this  is  a  joint  judgment, 
end  where  the  damages  in  this  action  are  un- 
der 40s.,  so  must  the  costs,  by  21  Jac  1.  c  16. 
s.  6.    LBmpen  t.  HaUh^  Stra.  934. 

19.  »  Aatidene*  for  *•  auiduni^''  being  a 
mistake  in  the  judgment  itself  on  a  writ  of 
error  brought,  held  not  fotaL  lUdwood  y. 
Cbtear<f,5Mod.324 

20.  Error  lies  not  to  reverse  a  judgment 
given  in  a  9vt  tam  action.    Aiwn.  1  Vent  49. 

21 .  Giving  a  judgment  of  retpofuiess  ouiter^ 
where  it  ought  to  oe  final,  is  no  error  assign- 
able by  the  deftndant  Cro$§e  v.  BUaon^  2 
Ld.  Raym.  lOia    1  Ld.  Raym.  694.  S.  P. 

22.  Jndffment  is  good,  though  larger  in  the 
damages  than  the  verdict.  Oofer  v.  Ortgmrie^ 
W.  Jo.  171. 

(d)  #br  error  in  thg  proceedings  of  the  infe- 

riweourto, 

1.  Corporation  courts  must  show  in  their 
style  what  authority  they  have  to  hold  pleas, 
and  that  the  defendant  came  in  by  process,  and 
was  in  cusiodia,  else  it  is  erroneous;  but  it 
leems  to  be  aided  by  the  statute  of  jeofails. 
Hultnan  v.  CoUino^  Cro.  Eliz.  489. 

2.  Judgment  in  Plymouth  was  reversed,  be- 

cause the  style  of  the  court  was 
[  *588  ]  pUeita  tenia  coram  majore,  Slc.  and 

*not  juxta  coMuetudinem  nor  per 
Uuerai  paUntee,    Mo.  422. 

3.  In  an  indelritatug  aonanpsit  in  an  infe- 
rior  court,  the  court  was  said  to  be  held  coram 
majare  et  hurgemibuo  hirgipr^Bdiet,  secundum 
coneuetudinum  eju»dem  burgi,  Slc  ;  and  be- 
cause  the  name  of  the  mayor  was  not  men- 
tioned, the  judgment  was  reversed*  Dum- 
ford  V.  Iriih,  T.  Raym.  395. 

4.  It  is  error  in  a  judgment  in  an  inferior 
court,  if  there  be  no  plaint  Savage  v.  Knight^ 
1  Leon.  302. 

5.  Debt  in  Bristol  upon  a  concessit  udvere 
eecundum  amtuetudinem  was  held  erroneous, 
for  not  stating  the  custom  in  the  declaration. 
Morgan  v.  JMoore,  Lat  134. 

6.  In  an  action  in  an  inferior  court,  if  the 
defendant  on  being  easoigned  make  default,  and 
a  further  term  be  given,  the  proceedings  are 
erroneous ;  for  on  ue  default,  final  judgment 
ought  to  have  been  given.  Staple  v.  Ibyden, 
6  Mod.  5. 
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7.  Variance  between  the  plaint  and  decla- 
ration in  inferior  courts  is  error.  Hall  v. 
Clare,  Salk.  266. 

8.  On  a  judgment  in  an  inforior  court, 
where  a  mayor  is  (by  virtue  of  his  office) 
judge  of  the  court,  it  may  be  assigned  for  er- 
ror that  he  was  not  judge,  if  he  has  not  taken 
the  sacrament  as  required  by  the  corporation 
act    2  Mod.  194. 

9.  Debt  Im  brought  in  an  inferior  court 
against  the  heir,  who  pleads  nothing  by  de- 
scent ;  the  jury  find  assets,  but  do  not  show 
where,  or  whether  within  the  jurisdiction  o£ 
the  court;  the  judgment  is  erroneous.  Brown 
V.  Carrington,  2  Ro.  48. 

10.  £rror  of  a  judgment  in  an  inforior 
court,  for  that  the  venire  Jaciao  is,  therefore  it 
is  commanded  by  the  court,  that  he  make  to 
come  twelve,  &.Cm  by  whom,  St^  and  who, 
dM^  in  a  brief  manner,  as  in  the  courts  at 
Westminster,  where  it  ought  to  be  at  large; 
but  the  exception  was  disulowed.  Auttin  v. 
Mander,  T.  Raym.  20.  431. 

11.  Proceedings  in  inferior  courts  are  never 
entered  at  large,  unless  when  a  writ  of  error  is 
brought,  and  the^  make  up  an  entire  record, 
and  not  otherwise.  Austin  v.  Mander^  T. 
Ravm.  20, 21. 431. 

12.  Error  in  Boston  to  reverse  a  judgment 
given  there  upon  a  ocirefaciae,  grounded  upon 
a  recognizance  for  bail ;  the  court  there  certi- 
fied not  only  the  judgment  upon  the  odre 
faciaOf  but  also  the  principal  judgment  and  all 
proceedings  therein,  and  resolved  good  enough. 
Johnoon  v.  Tfayior,  T.  Raym.  431. 

13.  The  awarding  process,  sMua^ttin  eon- 
smetudinem  curuB,  in  an  inforior  court  held  bv 
patent,  is  correct    HaU  v.  Batty,  Comb.  260. 

14.  It  is  no  ground  of  error  that  the  first 
process  in  an  inforior  court  is  an  attachment* 
returnable  immediate,  whereupon  a  capiae  is- 
sued.   GtMv.  TtsoB,  Comb.  161. 

15.  It  is  not  erroneous  in  the  pie-powder 
court  to  enter  the  continuance  per  idem  die$^ 
not  eadem  kora.    Mo.  459. 

16.  Awarding  a  6a|»as  in  case  in  an  inferior 
court  is  no  error.    Gomb.  260. 

(e)  For  error  in  criminal  proceedings. 

1.  Error  lies  in  the  K.  B.  upon  a  judgment 
given  on  an  indictment,  as  well  as  in  parlia- 
ment ;  so  also  upon  a  judgment  given  before 
tbe  lord  steward.  Rex  v.  Cornwall,  I  Sid. 
208. 

2.  An  indictment  against  divers  persons, 
charging  ^  that  they  unlawfully,  riotously, 
and  routously  assembled,  to  the  disturbance  of 
the  peace,  and  with  force  and  arms  the  door 
of  a  certain  house,  called  the  guildhall  of  the 
borough  of  B,  broke,  dec.**  is  bad,  for  not 
stating  whose  house  it  was.  Rex  v.  Soley,  11 
Mod.  116. 

3.  An  indictment  of  treason  is  bad,  if  it  be 
not  said  contra  ligeantus  sum  dekitum.  Rex 
V.  Fodber,  Comb.  257, 258. 

4.  It  is  error  in  an  indictment  on  a  statute 
to  omit  stating  the  prorogation  of  the  parlia- 
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ment  at  which  it  was  made.    Xes  t.  HUkerin- 
geU,  11  Mod.  119. 

5.  Where  in  an  information  in  C.  P.  upon 
the  8tat.  5  Ed.  6.  of  ingronerfl,  jadrment  was 
quod  tit  in  mUerieordia^  when  it  shoold  have 
heen  cafriaturf  it  was  held  to  be  error.  Anon, 
2  Ro.  400. 

6.  Where  juitices  of  peace  proceed  to  trial 
upon  an  iDdictmcnt  of  treBpass  the  same  day 
that  it  is  found  and  traversed,  it  is  erroneoos. 
Chapman's  case,  Cra  Car.  340.  438.  448,  449. 

7.  It  is  error  where  the  sentence  in  treason 

is  entered  quod  interwra  extrahan' 
[  *580  ]  tur^^  omitting  ip9o  vivente.    Rex  ▼. 
Thicker.  Comb.  257, 258. 369. 

8.  On  an  indictment  for  treason,  it  is  error 
if  there  be  not  a  true  addition  according  to 
Uie  statute.  Rex  v.  Ld,  Dover^  I  Show.  392, 
393.    Comb.  189.  298.  a  C. 

9.  It  is  error  not  to  ask  the  prisoner  what 
he  has  to  sa7,&.c  before  the  living  judgment 
of  attainder.  Rex  v.  Spoke,  Hoii^fied,  Comb. 
144.  S.  C. 

(f )  On  account  of  infancy,  coeerture,  Sfc, 

1.  It  is  error  if  an  infant  appear  by  attorney. 
Greek  v.  Mew,  Holt,  360.  Power  v.  Jones, 
Stra.  445.  Foxwiet  v.  Tremaine,  2  Saund.  212. 
Roe  V.  Moore,  Com.  597.  S.  P. 

2.  When  one  of  several  defendants  is  an  in- 
fant,  and  appears  by  attorney,  a  judgment 
given  against  the  defendants  shall  be  reversed 
as  to  them  alL  Coux  v.  Lowther,  1  Ld.  Raym. 
600.     GreU  v.  Richards,  1  Lev.  294.  S.  P. 

3.  An  infant  sues  by  guardian;  if  there  is  no 
admittance  upon  record,  it  is  error;  but  judg. 
ment  must  not  be  arrested.  Pukey  v.  Harri- 
son, Ld.  Raym.  ^32. 

4>.  Where  an  infant  defendant  was  admitted 
to  sue  by  his  next  friend  in  an  action  of  eject- 
ment, it  was  adjudged  to  be^error.  Heskeih  v. 
X«e,2Saund.95. 

5.  A  defendant  in  ejectment  cannot  assign 
infancy  in  himself.  Uoodright  v.  Wright,  1 
Stra.  33. 

6.  That  a  feme  sole  has  married  since  the 
writ  purchased  against  her,  before  appear- 
ance,  is  no  ground  of  error.  King  and  Wife 
T.  Jones,  2  Ld.  Raym.  1525.  Stra.  811.  1 
Barnard.  70.  S.  C. 

7.  If  a  feme  covert  sue  as  a  feme  sole,  and 
the  defendant  plead  in  bar,  he  cannot  assign 
this  for  error,  though  she  appear  by  attorney. 
Cofffi  V.  Bowles,  1  Show.  171. 

8.  That  an  infant  in  replevin  (joined  with 
others)  appeared  by  attorney,  is  not  assigna- 
ble for  error,  tbougn  it  might  have  been  plead- 
ed in  abatement  Cone  v.  Bowles,  12  Mod. 
1,2. 

9.  If  a  guardian  be  admitted  to  sue  for  an 
infent  tenant  or  defendant,  it  is  no  error.  HeS' 
keth  ▼.  Lu,  2  Saund.  95. 

10.  Where  in  a  common  recovery  it  appears 
that  an  infant  being  tenant  appeared  by  his 
guardian,  and  it  is  afterwards  said  that  he 
came  in  his  proper  person,  the  words  **  in  his 
proper  person"  are  idle  and  saperfluoos,  and 


will  not  make  the  reoovery 
keth  v.  Lee,  2  Saund.  96. 

(g)  Oil  account  ef  deadu 

1.  Error  may  be  assigned  in  the  dealh  of 
the  parties,  or  the  like,  where  the  writ  is  ak»- 
lutely  abated.    WUks  t.  Jarden^  Hobu  5. 

2.  Where  two  defendants  join  in  pleading, 
and  one  dies  after  the  venire  facias^  judgmeat 
should  be  prayed  against  the  living  one  oolf , 
else  it  is  error.  WooUridge  v.  C^elciTy,  13 
Mod.l. 

3.  The  death  of  one  of  the  defendants  b6> 
tween  nttt  prius  and  the  day  in  bank  b  error; 
but  in  eiectment,  it  may  be  aided  by  stiggei- 
tion,  and  entering  Judgment  only  aeainst  the 
survivor.    Lee  ▼.  Rowketey,  1  Ro.  14. 

4.  In  trespass  against  three,  and  one  &s 
pending  the  writ,  judgment  against  all  three 
shall  be  reversed,  because  entire ;  otherwise,  ta 
an  action  at  common  law,  where  damages  ue 

fiven  by  the  statute.    Oofcs  v.  Atfiett,  Akja, 
4.75. 

5.  In  trover  by  five,  before  Terdict,  one  et 
them  dies,  and  they  proceed  to  trial,  and  ver- 
dict for  the  plainti^  then  the  plaintiffs  sug- 
gest thst  one  of  them  is  dead,  and  pray  judg- 
ment for  the  rest,  and  had  it;  and  on  error 
brought,  and  assigned  that  the  party  died  be- 
fore verdict,  and  so  a  verdict  given  for  a  dead 
person,  judgment  was  reversed.  Wedgwood 
and  others  v.  Bailey  and  others,  T.  Raym.  463^ 

6.  It  is  error  if'^the  conusor  dies  between 
the  teste  and  return  of  the  writ  of  ooveoant, 
&C.    Comb.  57.  59.  67.  71. 

7.  The  death  qf  the  attorney  Is  not  issigi- 
able  for  error.    Ma  711. 

8.  Nor  the  death  of  a  plaintiff  in  ejeetmest 
Jtfoore  V.  Goodright,  Stra.  899. 

9.  Nor  the  death  of  plaintiff  between  the 
day  of  ntst  prius  and  the  day  in  bank.  M- 
stonv.  7^ni,PracCa.K.B.61,85.  SedvUt 
Anon.  1  Sid.  143. 

10.  So,  in  some  cases,  though  the  psrty  die 
beforejudgment  given.  Earl  of  Shrewsiajt 
case,  rrac.  Ca.  K.  B.  3. 

11.  B^  17  Car.  2.  c.  8.,  in  all  actions,  the 
death  of  either  party  between  the  verdict  and 
the  judgment  shall  not  be  error,  so  as 
judgment  be  entered  within*  two  [  *S90  ] 
terms  after  verdict    Sinith  t.  TYick, 

1  Mod.  5.  notts. 

12.  If  two  recover  in  debt,  and  before  exe- 
cution one  dies,  it  is  no  error,  if  execution  be 
sued  out  in  both  their  names.  Mead  ad 
Cluny's  case,  Prac  Ca.  K.  R 102.    Noy,  150. 

13.  Death  of  the  principal  before  a  eofia 
sued  out  is  not  assignable  for  error  by  the  btil, 
but  a  ground  for  audita  querela.  £amptos  r. 
CoUingwood,  1  Ld.  Raym.  28. 

(h)  In  what  other  eases. 

1.  If  an  inferior  or  superior  court  gives  la 
erroneous  judgment,  it  is  reversible  by  writ 
of  error.    BuMelPs  case,  Vaugh.  139. 

2.  The  court  cannot  depart  from  the  point 
put  in  judgment;  if  they  do,  it  is  error.  Stik. 
268. 
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3.  A  writ  of  error  In  aU  ctaei,  ezeept  in  t  the  record;  but  he  majreay  he  had  no  warrant 
_       J  <._!        !  ..J       J-1-...       Af    of  attorney.    Croww,  7^W,  Cro.  Eliz.  665. 

6.  Where  (he  defendant  below  would  allege 
a  fact  contrary  to  the  aaggestion  of  the  teire'^ 
faciatf  aAer  the  year,  and  not  in  any  of  the 
proceedings,  he  moat  be  relieved  by  audita 
ouereUf  and  not  by  error.  Lampton  t.  Col* 
lingwood^  Holt,  271. 

7.  Upon  a  recovery  in  dower,  the  tenant  as- 
aijnis  for  error,  that  he  was  not  aummoned  ibr 
fifteen  days,  nor  proclaimed  at  the 
church  according  to  *the  stat.  of  31  [  *501  ] 
Eliz.  but  it  was  not  allowed,  because 
the  sheriff  returned  him  summoned.  Mo.  349. 

8.  Whatever  a  party  has  admitted  in  the 
pickings  below,  cannot  be  alleged  by  him  for 
error.    Palm.  311. 

9.  Matter  not  within  the  record  cannot  be 
assigned  for  error.    3  Leon  96. 

10.  Nothing  shaHl  be  assigned  for  error 
which  might  have  been  pleaided  to  the  ac- 
tion. J?/aIe  v.  6>U,  Carth.  200.  Comb.  332. 
3  Mod.  194.  Wraight  ▼.  KiUhingman,  Stra. 
197. 

11.  Thus,  to  an  action  on  a  bond,  that  it 
was  taken  e<Uore  f^ffieii  fi)r  appearance,  and 
not  said  it  was  taken  in  the  name  of  the  she- 
riff, cannot  be  assigned  for  error,  for  the  stat- 
ute should  have  been  pleaded.  Jones  v. 
SweetamOe,  12  Mod.  634. 

12.  Upon  a  condition,  that  if  plaintiff  paid 
100^  at  Michaelmas,  defendant  would  pay  him 
an  annuity  of  lOZ.  for  life,  a  breach  was  as- 
signed in  non-payment  of  the  annuity,  with- 
out alleging  payment  of  the  lOOZ.;  the  defend- 
ant pleaded  performance;  and  af\er  judgment 
for  the  plaintiff,  it  was  held  to  be  no  cause  of 
error,  but  that  defendant  should  have  pleaded 
non-payment    Mo.  365. 

13.  A  fact  which  is  admitted  by  the  plead- 
ings, cannot  be  assigned  for  error.  JptUy  v. 
Dtrk,  2  Mod.  194 

14.  So,  matter  pleadable  in  abatement  can- 
not bo  assigned  for  error  in  fact,  though  judg- 
ment be  by  default  Gravenorv.Stepttem^IO 
Mod.  166.  Palm.  59.  Holt,  35& 

15.  It  is  not  error  in  a  common  recovery 
that  the  summons  bears  teste  subsequent  to 
the  return  of  the  dedimtu^  or  that  there  was 
no  warrant  for  appearance.  I^^nne  v.  ShtUer^ 
T.Raym.70.  96. 

16.  A  warrant  of  attorney  returned  of  a 
term  subsequent  to  the  piacita  is  no  error. 
HeniiqutM  v.  Dutch  West  India  Com|Miny,2 
Ld.  Raym.  1534. 

17.  That  the  original  was  returned  by  one 
not  sheriff,  is  not  assignable  for  er^ror.  jSnr 
drews  v.  Lynion^  Salk.  265.  2  Ld.  Raym. 
884. 

18.  Denial  of  imparlance  is  not  error,  unless 
it  appear  on  the  record  that  the  party  was  en- 
titied.    1  Ld.  Raym.  285. 

19.  A  writ  of  inquiry  on  a  judgment  against 
an  attorney  in  C.  B.  made  returnable  on  a 
general  return,  on  error,  is  only  a  misoontin- 


and  folony,  is  granted  tx  debits  ju$H 
Jiex  ▼.  £lar6erry.  Fort  37. 

4.  That  which  proves  the  writ  abated  is  as- 
signable  for  error,  but  not  that  which  proves  it 
abateahle.     Boii  v.  Norliffe,  1  Lev.  165. 

5.  Error  will  lie  of  a  judgment  in  ejectment 
guod  recuperet^  before  any  writ  of  inquiry  ex- 
ecuted.   Anon,  Holt,  270. 

6.  Error  lies  aAer  a  retraxit,  not  after  a  dis- 
daimer.    Jenk.  Cent  283. 

7.  Action  laid  in  one  county,  and  original 
sued  out  in  another,  is  error.    12  Mod.  371. 

8.  Denial  of  oyer  is  assienable  for  error 
where  it  ought  to  be  allowed,  but  not  e  con^ 
veroo.     I  Saund.  9  c.    2  Saund.  466.  n.  (7). 

9.  Where  the  plea  in  bar  is  good,  the  repli- 
cation ill,  and  the  defendant  puts  in  no  rejoin- 
der, but  judgment  passes  by  nihU  dieit,  the 
defendant  may  assign  the  bad  replication  for 
error.    JBoyer  v.  Jennings,  Cro.  Eliz.  284. 

10.  It  is  error  to  award  a  repleader  where 
it  oaght  not  to  issue,  or  to  refuse  it  where  it 
onffht  to  issue.    Staple  v.  Heydori,  6  Mod.  2. 

11.  In  an  attachment  on  a  prohibition  where 
damages  are  given  for  the  plaintiff,  if  a  venue 
be  not  laid  where  the  suit  in  the  ecclesiastical 
court  was,  it  is  error.  Broean  y.  Aumer,  T. 
Raym.  387,  38a 

12.  If  the  jury  find  for  the  pUintiff  40«. 
damages  if  a  deed  be  delivered,  and  if  not  72., 
and  the  judgment  be  entered  that  the  plaintiff 
recover  40c.  or  71.,  without  mention  of  the  de- 
livery of  the  deed,  it  is  error,  and  judgment 
wiU  be  reversed.  Hayward  v.  Peter$,  2  Ro. 
413. 

13b  Held  to  be  error  where  damages  were 
assessed  oecarione  assumptionis,  where  it 
ought  to  have  been  ouaaione  non^rforma- 
tioms  assumptionia,  Harrison  v.  Nowel^  Cro. 
Eliz.  781. 


IV.  What  cannot  be  absionkd  fok  xaaoa. 

1.  Error  cannot  be  assigned  contrary  to  the 
record.  Jenk.  Cent  99. 301.  Cole  v.  Greene, 
1  Ley.  310.  Moline  v.  Werly,  1  Lev.  76.  ilrun- 
deU  y.  ArundeU,  Yelv.  33, 34.  2  Saund.  101  q. 

2.  Thus,  it  is  not  assignable  that  a  juror 
who  gave  his  verdict  was  not  returned  upon 
the  venire  (where  the  venire  is  not  returned 
to  a  certiorari),  because  against  the  record. 
H^I&iU y. Held, 2 Ld. Raym.  1414  Stra.684 
&C. 

3.  No  writ  of  error  will  lie  upon  a  judgment, 
in  an  action  for  causing  a  man  to  be  arrested 
for  a  cause  in  an  inferior  court,  which  arose 
out  of  the  jurisdiction  of  that  court,  for  it  is 
against  the  record  which  lays  it  to  be  infra 
jurtMdietionenu    Jfudaon  v.  Uoaik,  Skin.  131. 

4  It  is  not  assignable  that  the  defendant 
died  before  the  day  of  ni$i  priua,  where  he  is 
recorded  to  have  appeared.  Helbui  v.  Held,  2 
Ld.  Raym.  1415. 

5i.  Error,  because  the  defendant  appeared 
by  J  S  his  attorney,  when  there  was  no  such 
person  t»  rsmm  natura,  is  not  good  against 
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mnoe  aided  by  the  iUtnte.  Cript  ▼.  Lander, 
W.  Kely.  102. 

20.  Want  of  a  writ  of  inquiry  is  aided  by 
a  jadgmcnt  by  deftolt  Ha  ▼.  PiU,  3  Ld. 
Rajrm.  1397. 

Hi,  Miadirecting  the  jury  is  not  aaaiffnable 
lor  error.  Oroetwdt  ▼.  Burwell,  1  Ld.  Raym. 
470. 

S8.  Upon  a  writ  of  error  in  parliament,  it 
eannot  be  aaai^ned  ibr  error  that  the  chief 
justice  of  the  Kior's  Bench  had  not  taken  hb 
oath  of  office.  2  Mod.  194 

93.  It  is  not  assi^able  that  the  person  by 
whom  judgment  was  given  was  not  Judge.  3 
Ld.  Raym.  885. 

24.  Error  does  not  lie  fbr  refbsing  a  prohi- 
bilion  upon  a  suggestion.  Bp.  ofSL  David  y. 
Litey,  1  Ld.  Raym.  545.  Case  of  Jfays  and 
ParMom,  Stra.  391.  537. 

25.  Granting  ojer  is  not  assi^able  for  er- 
ror, but  denying  it  is.  LongtuvUU  v.  TkistU^ 
loortA,  2  Ld.  Raym.  970. 

26.  In  debt  against  two,  the  want  of  entry 
of  iintca  tavium  Jiat  exeeutto  is  not  error.  1 
Ro.44. 

27.  The  omission  of  the  name  of  one  of  the 
justices  of  assize  in  a  place  in  the  jMffeo,  where 
the  name  should  be,  is  no  ground  of  error. 
Mo.  686. 

28.  Undue  allowance  of  an  essoign  is  not 
error.  BurehiU  ▼.  Arehbp,  of  Ferlr,  «e.  1  Ld. 
Raym.  79. 

29.  Error  cannot  be  assigned  both  in  ikct 
and  in  law.  Burdett  ▼.  Wkeaily.U  Ld. Raym. 
883. 

30.  Error  does  not  lie  on  the  award  of  a 
peremptory  mandamu$t  or  for  allowing  a  bad 
return,  nex  ▼.  Dean  and  ChapUr  ef  Dult- 
2tn,  Stra.  536.  8  Mod.  27.  Bex  t.  HeaU, 
8lra.628. 

31.  Where  a  reference  is  to  the  Judges  on 
a  case  stated,  no  writ  of  error  will  lie.  Chre 
T.  Oort,  9  Mod.  5. 

32.  A  writ  of  error  will  not  lie  on  an  award 
of  execution  on  a  teirejaeiai.  Hartop  t.  HoU, 
5  Mod.  230. 

33.  Matter  contrary  to  the  surmise  of  the 
ieire  faciaa,  and  pleadable  thereto,  is  not 
assignable  for  error.  Lampion  v.  CeiUingwood^ 
Salk.  262.  4  Mod.  3H. 

34.  No  one  shall  reverse  a  judg- 

[  *592  ]  ment  *fi>r  error,  if  he  cannot  show 

that  the  error  is  to  his  disadvantage. 

Tey  V.  Dn/ry,  5  Ca  38  a. 

V.  Upon  what  judgment,  and  at  what  timk 

rr  uis.  ^ 

1.  A  writ  of  error  will  lie  on  a  judgment  in 
ejectment  <pi/od  recuperet^  &.C.  before  a  writ 
of  inquiry  executed.  Anight  v.  Symmee,  Carth. 
205. 

2.  Generally,  a  writ  of  error  lies  not  upon 
an  award,  until  the  principal  judgment  is 
given ;  and  no  writ  of  error  lies  till  Sae  whole 
natter  is  determined:  but  there  are  excep- 
tions ;  as  in  case  of  folony;  for  there,  upon  a 
jMpioff,  and  upon  that  an  emigemt  awarded,  the 


administrators  of  the  party  iadided,  who 
died  before  any  attainder,  may  bring  emr; 
and  in  d^bt  against  several,  by  sevonl  p«- 
d|MS,  if  there  be  an  error  in  the  jodguMBi 
against  one,  he  shall  have  a  writ  of  enw. 
MdeoZ/f's  case,  11  Co.  38  a.  Cra  Jac.  S56. 
&C. 

3.  Error  does  not  lie  upon  the  first  jodg. 
ment,  either  in  a  writ  of  partition  or  aoooant 
Cro.  Jac.  324.  Prac  Ca.  K.  B.  Sa  Ur4 
Barldey  v.  Ceunfess  rf  WanoUk,  Oo.  Hiz. 
635.  2  Row  125.  MeUalfee  case,  11  Ca  38 
a.    J^neA  v.  iZanote,  1  Ld.  Raym.  610. 

4.  If  a  writ  of  error  from  C.  B.  into  E.  E 
be  sued  out  in  account,  before  final  judgmesl, 
the  record  remains  in  C.  B.  Meuilf^e  cue, 
11  Co.  38  a.  CraJac.356.  GodkSSa  IRa 
Rep.  84.  S.  C. 

5.  In /ormeion,  if  the  demandant  has  jn^g- 
ment  wt  part,  no  writ  of  error  lies  tifl  tie 
whole  is  determined.  3  I>y.291.  pL  68. 

6.  A  writ  of  error  does  not  lie  upon  a  con- 
viction upon  the  statute  of  3  Jac  cap.  4  ftr 
not  coming  to  church,  for  that  is  no  judgmeot; 
but  the  party's  remedy,  if  it  be  eiioDeoas  in 
the  ExcnequVi  ie  to  quash  it  there.  T.  Raym. 
433,434. 

7.  Writ  of  error  not  allowable  when  judg- 
ment is  signed  in  a  term  subeequant  to  the 
return  of  the  writ  2  Saund.  101  o. 

6.  Elrror  to  reverse  a  fine  lies  after  fift 
years.  2  Sid.  93. 

9.  By  statute  10  and  11  W.  3,  it  must  bs 
brought  within  twenty  years  after  jodgmeot 
signed.  2  Saund.  101  d, 

VI.  Pasths  to  thb  warr;-* 
(a)  By  tDhom  error  may  be  aeeigmed, 

1.  llie  person  bringing  it  must  be  psr^or 
privT  to  the  record,  or  one  who  is  prejodicBd 
by  the  judgment  2  Saund.  46  a.  n.  (6>.  101  a 

2.  Although  the  plaintiff  in  proper  psm 
make  a  retraxit,  yet  he  may  have  a  writ  of 
error,  either  in  the  judgment  or  in  the  pnr* 
ceedings.  Beecher*9  case,  8  Co.  61  b.  62  a. 

3.  Chie  who  is  concerned  only  in  part,  cu 
have  a  writ  of  error  to  reverse  for  that  piit 
only.  Darey  v.  Jackeon,  Palm.  2243. 

4.  Error  in  the  act  of  the  court  may  be  if- 
signed  by  the  party  who  has  an  advantsge  bf 
it  Kent  v.  Kent,  Stra.  973. 

5.  So  error  in  a  final  judgment  may  be  ar 
signed  by  the  party  who  b  benefitted  by  it 
a  C.  Stra.  971. 

6.  If  the  tenant  die,  the  heir  to  the  kad 
alone  can  bring  error.  2  Saund.  46  a. 

7.  He  who  is  special  heir  by  the  custom  (■• 
of  borough'Enffbsh,)  shall  liave  the  writ  of 
error,  and  not  the  heir  at  common  law.  Be^ 
ningham'e  case,  4  Leon.  5. 

C  Lessor  or  lessee  can  have  error  upon  ■ 
judgment  in  ejectment  Cole  v.  Ttrrt4emHtt 
o/i^iHnner,lSid.317. 

9.  The  inue  may  have  a  writ  of  error  to 
reverse  a  common  recovery  sufiered  by  tesant 
in  tail,  although  he  brought  a  writ  of  error 
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KimfleU;  uid  releaied  aD  error  to  bar  the  «- 
tate ;  and  eomay  he  in  remainder  if  the  iaiue 
fkiU  although  not  privy  in  blood.  RowUCa 
caae,  2  Oj.  18a  pi.  a 

10.  Error  lies  for  the  bail  apon  a  judgment 
aifminat  him  in  a  geirefaciaif  where  no  iiapia§ 
waa  awarded  a|rainit  the  principal  before. 
Pnee  t.  Price,  Cra  Eliz.  733. 

11.  Upon  an  attainder  of  treason  or  ftlony, 
either  the  heir  or  ezecator  may  bring  it  Rex 
T.  Ayl^e^  1  Show.  13.  2  Saond.  46  6. 

12.  If  land  be  extended  by  elegit  upon  a  re- 

eoTory  in  an  action  on  the  ^case, 
[  *593  ]  after  defendant's  death,  the  adminis- 
trator shall  have  error,  though  the 
heir  alone  be  grieved  by  the  extent    mo*  687. 

13.  All  the  parties  against  whom  judgment 
is  giTCB  most  join.  2  &und.  101  c.  Cooper  ▼. 
Gif^er,  8Mod.305.  Jfiiet  ▼.  C»fi^er,  8  Mod. 
316. 

14.  Where  one  of  the  defendants  is  ontlaw- 
ed,  the  writ  is  determined  as  to  him,  and  the 
other  may  bring  a  writ  of  error  witbont  him. 
OHvcr  T.  Hunmng,  1  Ld.  Raym.  691. 

15.  If  judgment  be  given  on  an  appeal  of 
death  against  three  appellants,  they  may  all 

Sin  or  sever  in  a  writ  of  error.    Anon,  11 
[od.  70.    Bradda  v.  Sawhrid^e,  Holt,  277. 
la  I^  after  judgment  agamst  seven,  one 
dies,  the  writ  of  error  ought  to  be  m/  damnum 
of  six  only.    Palm.  152. 

17.  If,  where  two  join  in  a  writ  of  error, 
one  will  not  assign  errors,  the  court  will  give 
the  other  time  to  summon  and  sever.  fVeseo- 
haidi  V.  JGiMMlofi,  2  Stra.  783. 


0)By 

1.  None  can  have  writ  of  error  except  the 
party  or  privy.    1  Ro.  301. 

2.  A  man  cannot  reverse  fbr  error,  unless  he 
shows  the  error  was  to  his  prejudice.  Bainton 
T.  King,  W.  Kely.  165. 

3.  A  party  benefited  by  the  error  cannot 
assign  it,  unless  it  be  by  default  of  the  court 
SSaund.  466. 

4L  Error  cannot  be  assigned  where  it  is  fbr 
the  case  or  advantage  of  me  party  who  would 
assign  it  Ckthufirihy  v.  C(o<Atoort%,  Cro. 
Ckr.437. 

&,  Upon  a  judgment  against  two,  one  can- 
not bring  error  ;  nor,  if  so  brought,  can  the 
writ  be  amended.  JZote^tJv.  Burton,  Ga.  T. 
Hardw.  135.  Cro.  Jac.  94.  T\am»r  v.  Brew 
er,  11  Mocl.  321.    Cooper  v.  Ginger,  7  Stra. 

€oa 

6.  If  trespass  be  brought  against  three  who 
sever  in  their  pleas,  and  judgment  be  given 
against  one,  and  nolle  proeeaui  entered  against 
the  other,  sJl  cannot  win  m  a  writ  of  error ; 
fi>rit  is  not  ad  grave  damnum  of  alL  Parker 
T.  Laurence  and  oihero.  Hob.  70. 

7.  The  principal  and  bail  cannot  join  in  a 
writ  of  error  upon  the  several  judgments 
against  them.  Foreei  v.  Sandland,  Hob.  72. 
1  Lev.  137.  a  P.  Palm.  567.    Evam  v.  Petti- 

/er,  1  Show,  a 


a  Nor  can  the  one  assign  error  in  the  jndg^ 
ment  against  the  other.  Atherton  v.  Ho2e,  1 
Lev.  137.    2Saund.46  6. 

9.  Matter  assignable  for  error  by  the  prin- 
cipal is  not  assignable  by  the  bail.  Wraight 
V.  JGtchinpnan,  6  Stra.  197. 

10.  Bail  cannot  have  error  upon  the  princi- 
pal judgment  Burr  v.  Atwood,  I  Ld.  Raym. 
328. 

11.  If  tenant  in  tail  with  remainder  over 
suffer  a  common  recovery  which  is  erroneous, 
and  he  in  remainder  be  attainted  of  treason  by 
parliament,  and  all  his  remainders,  rights,  and 

iiereditaments  given  to  the  crown,  still  the  king 
shall  not  have  a  writ  of  error  after  the  death 
of  tenant  in  tail  without  issue.    Mo.  125. 

12.  A  caoler  cannot  take  advantage  of  errors 
in  the  original  action.  Petley  v.  North,  Comb. 
69. 

la  In  an  action  of  debt  against  a  sheriff  fbr 
an  escape,  the  sheriff  cannot  take  advantage 
of  error  in  the  execution.  Jacque$  v.  Ceear^ 
2  Saund.  101. 

14.  Error  cannot  be  brought  in  the  name  of 
the  casual  ejector.  Roe  v.  Doe,  dem.  Hum' 
pi^reye,  1  Barnes,  129. 

(c)  Agaimt  whom, 

1.  Error  in  formedon  ought  to  be  brought 
•gainst  the  pv^  or  privy,  and  not  against  the 
terre-tenant  oenjield  v.  Bertlamewe,  I  Ro. 
37. 

2.  Error  lies  against  the  king.  iinon.Salk. 
264. 

3.  Upon  writ  of  error  to  reverse  a  recovery, 
the  ecu  fa.  can  be  brought  against  the  heir  of 
the  survivor  only,  or  igainst  all  the  reooverors* 
heirs,  as  the  party  pleases.    Palm.  243. 

VII.  now  THK  warr  sflouu>  sa. 

1.  A  writ  of  error  is  in  the  nature  of  a  de- 
claration.   2  Saund.  101  r. 

2.  The  writ  of  error  in  parliament  may  be 
returnable  at  the  next  session.  3  T>y,  375.  pL 
19.    1  Vent  33.  266.  eemb.  contra. 

3.  A  writ  of  error  may  be  returnable  on  a 
day  certain  in  the  next  parliament,  or  to  the 
day  of  prorogation.  Sedgvfick  v.  Gqfton,  1 
Mod.l0a    1  Vent  31.  266. 

*4.  If  a  writ  of  error  be  made  re-  [  *504  ] 
turnable  the  day  before  the  teaie^  it  is 
error.    2  Dy.  129.  pi.  62. 

5.  A  writ  of  error  may  be  returnable  the 
same  term  in  which  the  first  judgment  was 
given.    1  Sid.  104. 

6.  A  writ  of  error  was  formerly  held  bad, 
and  no  supersedeas,  if  tested  before  judoninent 
was  given.  2  Saund.  101.  Prac.  Ca.  K.  B.  87. 
March,  140.  pi.  112. 

7.  A  writ  of  error  tested  previously  to  the 
cause  of  action,  held  not  to  be  amendable. 
Graham  v.  Leach,  11  Mod.  30a 

a  A  writ  of  error  that  bears  teste  before  the 
judgment,  will  remove  the  record,  if  judgment 
be  given  before  the  return.  1  Vent  255.  1 
Sid.  104.  2Saund.lOL  Aure$r,LenthaU,l 
Mod.  112. 

9.  Still  it  will  not  remove  a  judgment  given 
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afler  the  retarn  in  which  the  writ  ie  retnnia- 
Vle.    3  S&und.  101. 

10.  A  writ  of  error  mnit  be  directed  to  the 
chief  justice  bj  lus  natural  name,  and  not  by 
hia  name  of  office.  NuUon  v.  Crow,  10  Mod. 
383, 334. 

11.  A  writ  of  error  directed  to  **  the  steward 
and  bailiff  of  an  inferior  court,**  and  recited 
to  be  coram  no6tf,  will  not  remove  a  record 
stating  the  ooart  to  have  been  held,  ^  coram 
W.  &  8€ne$ehalh:*    3  Show.  416. 

13.  A  writ  of  error  directed  to  **  Thorn. 
Fieminflr,  capUaL  juitie.  ad  plaeUa,*  was 
quashed,  because  **  coram  nobit  tenend.  OMgig' 
not**  was  omitted.  Heydonv.  Oadtalve^  (cited) 
10  Mod.  385. 

13.  A  writ  of  error  directed  to  the  judge  of 
an  inferior  court,  to  remove  a  record  coram 
vo6t«,  without  naming  him,  is  good ;  although 
the  record  was  before  hu  predecessor.  Eoana 
T*  RoberU,  6  Mod.  61. 

14  Where  a  writ  of  error  varies  from  the 
record,  the  record  is  not  removed.  Cook  v. 
BamUian,  10  Mod.  367,  368. 

15.  Variance  between  the  first  record  and 
the  writ  of  error  makes  the  writ  of  error  bad. 
1  Ro.  16. 

16.  Exception  taken  to  a  writ  of  error  for 
caUing  the  writ  fiiod  jtermUiai  by  the  name  of 
^uare  impedit,  was  overruled;  because  though 
this  name  {quare  impedit)  had  never  been  used 
before  in  writs  of  error,  yet  the  mistake  hav- 
ing  long  prevailed  in  judicial  writs  and  acts 
of  parliament,  it  was  become  a  legal  name. 
Rex  V.  Bishop  of  Mtath,  10  Mod.  309. 311. 

17.  Writ  of  error  of  a  judgment  before  A, 
and  the  record  is  placita  coram  B  till  afW 
issue,  and  then  an  entry  of  B*s  death,  and  that 
A  succeeded,  held  ill.    1  Show.  36. 

18.  Conviction  before  justices  of  the  peace, 
and  the  record  removed  before  the  justices  ad 
placitaienendum  in  the  county  palatine  of  Lan- 
caster, by  certiorari;  a  writ  of  error  to  remove 
this  record,  as  being  before  A  and  B,  justices 
of  oyer  and  terminer,  &&,  nunon  ad  aliat  &.&, 
is  an  ill  writ    Skin.  33. 

19.  A  writ  of  error  to  certify  the  record  of 
a  plaint  before  the  mayor,  constables  of  the 
staple,  and  the  sherifis  and  bailifb,  shall  be 
taken  distributively,  scUicet  before  all  the  of- 
ficers afbreeaid  or  any  of  them.  3  Sannd. 
393. 

20.  A  writ  of  error  in  trespass  on  the  case 
does  not  remove  a  record  in  trespass  m  et  ar- 
mis,    KenVs  case,  6  Mod.  138. 

31 .  In  debt,  if  the  writ  of  error  be  de  placito 
debiti  generally,  without  distinguishing  whe- 
ther on  bond,  &^  it  is  sufficient;  so  in  trespass: 
and^in  dower.  SMpUy  v.  S/UpUy^  10  Mod. 
336. 

33.  Error  for  reversing  outlawry  b  good, 
without  riiowing  in  what  action  the  outlawry 
was.    1  Ro.  23. 

33.  The  writ  of  error  b  bad,  if  it  be  ite 
quadam  loquela  of  certain  land,  dec,  without 
aborning  in  what  action.    1  Ra  33. 


34.  To  a  writ  of  error  no  sailing  bias- 
ed.   3Saund.l01.n. 

35.  In  a  writ  of  error,  the  defendant*!  kr- 
ing  no  addition  b  not  materiaL  Prac  C«.K* 
B.93. 

36.  A  venue  must  be  laid.    3  Saund.  101  c 

VIII.  How  TBK  ASSIGNHKirr  ov  Kaaofts 
SHOULn  BE. 

1.  To  &  writ  of  error  on  judgment  for  being 
a  common  scold,  the  defendajat  mutt  siugB 
error  in  person ;  if  the  defendant  be  so  illtl^ 
she  cannot  assign  error  in  person,  the  court  so 
affidavit  will  enlarge  the  time.  Res  v.  Fothf, 
6  Mod.  178. 

3.  Only  one  error  in  fact  can  be  asngned. 

2  Saund.  101  r.    Gibbs  v.  Walkley,  13  Mod. 
650. 

*3.  Several  errors  in  law  may  be  [  *595  ] 
assigned.  3  Saund.  101  r,  a. 

4.  Errors  cannot  be  assigned  in  fact  ud  in 
law.  1  Lev.  76. 

5.  But  it  may  bo  waived,  and  sin^  error 
assigned  de  nooo.  1  Lev.  105. 

6.  Writ  of  error  was  brought  by  the  bail, 
and  the  error  assigned  waa,  that  there  vu  no 
capias  against  the  principal;  thb  is  error  in 
fact    3Salk.l45. 

7.  Error  for  want  of  an  original  is  not  com- 
pletely assigned,  until  the  ceruficale  ii  retora- 
ed.    Sterling  v.  Farmer ^  Com.  115. 

8.  Where  neither  the  plaintiff  in  error  nor 
his  attorney  could  be  found,  a  motion  "■  thit 
fizinr  up  the  rule  to  assign  error  in  the  office 
of  King*s  Bench**  might  be  sufficient  wti 
granted.  Thompson  v.  Baker^  Ca.  T.  Hardv. 
130. 

IX.  Or  ALLnniQ  mMonrnoii. 

1.  No  diminution  can  be  alleged  of  reoordi 
out  of  inferior  courts.  Salk.  366.  Sayer  t. 
Curtis,  Ca.  T.  Hardw.  367. 

3.  The  party  himself  shall  not  have  accr- 
tiorari,  nor  allege  diminution,  afler  ta  iuM» 
est  erratum  pleaded ;  for  the  defimdant,  by 
such  plea,  admits  the  record  to  be  perifect 
Salk.  370.  Lat  153.  Jenk.  164.  W.Jo.  139. 

3.  If  defendant  in  a  writ  of  error  die,  and  a 
scL  fa*  be  awarded  againat  the  heir,  he  cin- 
not  allege  diminution  in  a  point  before  oeiti^ 
fied  agamst  hb  ancestor.    Ma  148. 
X.  OrooNFBssoiQ  Eaaoas. 

Error  in  fact  may  be  confessed,  bat  oot 
error  in  law.    Salk.  368,  369. 

XI.  What  may  bb  tlxabbk 

1.  Terre-tenant  in  a  scire  facias  eann^ 
plead  in  abatement  of  the  writ  of  error,  bot 
only  in  bar.     Winn  v.  IJUnd^  1  Lev.  73. 

3.  Where  error  is  brought  on  a  judgment 
that  the  parol  shall  demur,  the  nonage  caoiiat 
be  pleaded  again.    Sir  J.  F.  AUtnd  v.  JfoiKi 

3  Stra.  861. 

3.  When  error  in  fact  b  well  assigned  ftr 
error,  in  nuUo  est  erratum  amounts  to  a  con- 
fession of  the  feet ;  as,  if  infency  be  assigned 
the  plaintiff  cannot  plead  in  nuUo  eot  erroM 
because  by  it  he  confesses  the  infancy;  ifb^ 
means  to  dbpute  it,  he  ought  to  take  mifi 
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upon  it ;  Init  if  the  ptrty  aniffn  for  error,  that 
the  court  did  not  lit,  or  th&t  the  de^ndant  did 
not  appear,  which  asBignmenta  are  matters  of 
l&ct,  bat  not  well  made,  there  in  nuUo  est  erra- 
turn  amounts  to  a  demurrer.  Okeover  v.  Over- 
hury,  T.  Rajm.  231.  Maaon  t.  March,  3  Salk. 
397.  Wood  V.  Branford,  7  Mod.  124.  Helbut 
T.  Held,  I  Stra.  685.  1  Lev.  294.  Earl  of 
Arundel  t.  lard  Windsor  and  another,  1  Dy. 
65.  pi.  7.    NUhoUon  v.  mikin$,  Keny.  350. 

4.  If  to  a  writ  of  error  on  a  scire  fadai 
against  bail,  the  defendant  plead  in  nuUo  eat 
emUttmy  and  assign  the  want  of  a  scire  facias 
for  error,  the  plea  is  a  confession  of  the  error ; 
but  the  court  may  award  a  certiorari  for  the 
information  of  the  court  Lawn  Y.Satobridge, 
11  Mod.  14a 

5.  The  plaintiff  obtained  a  judgment  against 
his  own  ejector,  and  the  party  concerned  in 
the  land  brought  a  writ  of  error  in  the  name 
of  the  foiled  defendant ;  the  plaintiff  pleaded 
to  the  writ  of  error,  the  release  of  the  defend- 
ant, but  the  court  refused  to  allow  it  Keys 
^v.  Braydon,  T.  Kaym.  93. 

6.  The  court  will  not  permit  the  party  to 
proceed  to  try  an  issue,  whether  such  a  re. 
lease  is  good  or  not,  because  it  would  bar  the 
right  of  a  third  person.  Keys  v.  Braydoh,  T. 
Raym.  93. 

7.  £rror  brought  by  six ;  a  release  by  one 
is  no  bar.    Scot  v.  Rudduck,  Cro.  Eliz.  649. 

8.  A  release  of  errors  may  be  given  in  the 
same  deed  with  the  warrant  of  attorney,  if  the 
judgment  relates  to  a  day  before  the  date. 
handon  v.  Pickering,  2  Stra.  1215. 

9.  Where  one  pkads  a  release  of  errors, 
and  concludes  quod  judicium  affirmetur,  the 
last  words  are  surplusage.  Alford  ▼.  Turner, 
Comb.  259. 

10.  The  court  of  Exchequer  Chamber  may 
try  a  release.    Serra  v.  Munez,  2  Stra.  821. 

11.  An  entry  is  no  plea  in  a  writ  of  error ; 
but  an  entry  and  fooffment  is  an  extinguish- 
ment  of  the  writ  of  error,  and  entir  and  lease 
for  years  is  a  suspension  thereofT  Winn  v. 
IMi,  I  Lev.  72.    1  Sid.  213.  S.  C. 

12.  In  a  writ  of  error  to  reverse  a 

I  *596  ]  *fine,  the  defendant  cannot  plead  the 

same  fine  (nyw  endeavoured  to  be 

reversed)  in  bar  to  the  writ  of  error.  Cockman 

V.  Farrer,  T.  Raym.  461,  462. 

13.  Where  in  set*  fa,  against  two  executors 
upon  a  judgment  against  their  testator,  one 
pleads  ne  unques  executor,  and  the  other  pay- 
ment by  the  testator,  and  a  verdict  is  found 
for  the  plaintiff  upon  the  first  plea,  and  no  find- 
ing as  to  the  second,  but  judgment  is  entered 
and  execution  awarded  against  both  executors, 
and  upon  error  brought  upon  such  judgment, 
the  defendant  pleaded  the  statute  of  limita- 
tions in  error,  viz,  10  Sl  11  W.  3.  c.  24.,  the 
plea  was  allowed :  and  it  was  ruled,  that  on 
such  plea,  the  judgment  is,  that  the  plaintiff 
may  be  barred  of  His  writ  of  error ;  and  held, 
that  if  an  improper  judgment  be  praved,  the 
court  of  error  may  give  the  inroper  judfgment ; 


butas  to  the  award  of  execution,  where  no  find- 
ing appeared,  the  court  denied  a  venire  fadat 
de  novo,  on  the  ground  that  such  writ  could 
not  be  awarded  in  error,  and  therefore  i'evers- 
ed  the  judgment  Street  v.  Hopkinson,  Ca.  T. 
Hardw.  345. 

XII.  RxrUCATION. 

In  error  on  a  judgment  in  debt,  if  the  de- 
fendant plead  **  release  of  error,*'  the  plaintiff 
cannot  reply  that  the  release  was  of  errors  in 
another  judgment,  and  traverse  its  application 
to  the  judgment  in  question.  Davenant  v. 
Rafler,  6  Mod.  236. 

XIII.  DEMURam. 

1.  Where  matter  of  law  and  fact  is  assigned 
for  error,  it  is  double,  and  advantage  may  be 
taken  of  it  on  a  demurrer ;  but  not,  after  in 
nuUo  est  erratum  pleaded.  Edmonds  v.  Pro^ 
bert,  Carth.  339. 

2.  Upon  demurrer  to  a  sei.  fa^  plaintiff 
ought  to  set  forth  the  cause  of  the  variance 
from  the  record.  BlacheeU  v.  Ashton,  Prac 
Ca.  K.  R  63. 

XIV.  RxLATrW  TO  THE  ABATING,  aUABBlMG,  DI8- 
CONTINUINO,  AMD  MON-PaOSSlNG,  WRITS  09 
ERROR. 

1.  In  a  writ  of  error,  if  the  plaintiff  dies, 
the  writ  abates.    Anon,    1  Vent  34. 

2.  So  formerly  the  death  of  one  of  several 
plaintiffs  in  error  abated  the  writ  Bennouer 
V.  Brace,  1  Ld.  Raym.  244.  1  Ro.  294.  2  Ro. 
211.  Jenk.  106.  /fersonv.  ilgZton^y,  lOMod. 
326. ;  but  otherwise  since  the  stat  4  &.  5  Ann. 
10  Mod.  326.  Wicket  and  Foot  v.  Cramer^ 
12  Mod.  240. 

3.  Where  the  husband  was  joined  for  con- 
formity in  error,  by  his  death  the  writ  was  ad- 
judged to  have  abated.  Fitzgerald  v.  CounU 
ess  of  Clanrickard,  Comb.  263. 

4.  Where  there  are  two  plaintiffli  in  error, 
and  one  dies,  the  death  must  be  suggested  on 
the  roll  before  execution  can  be  taken  out. 
Bennoyer  v.  Brace,  12  Mod.  130.  5  Mod. 
338.    Comb.  441,  442. 

5.  If  a  writ  in  the  Exchequer  Chamber  be 
abated  by  the  death  of  the  plaintiff  in  error, 
a  remittUur  will  be  entered;  otherwise  the 
plaintiff  in  the  original  action  most  bring  a 
scire  facias  to  revive  the  judgment  Howard 
v.Pi«,  Carth.  236. 

6.  A  writ  of  error  does  not  abate  by  the 
death  of  the  defendant  after  nnllo  est  erratum 
pleaded.  Ludlow  v.  Lennard,  2  Ld.  Raym. 
1295.     Wicket  v.  Creamer,  Salk.  264. 

7.  Nor  by  the  death  of  one  of  several  defend- 
ants. Bennoyer  v.  Brace,  1  Ld.  Raym.  244. 
1  Vent  34. 

8.  Death  of  one  of  the  defendants  or  plain- 
tiffs does  not  abate  a  writ  of  error  in  the  Ex- 
chequer.   1  Sid.  419. 

9.  A  writ  of  error  in  parliament  was  held 
to  have  abated  by  the  death  of  the  king,  he 
being  a  party,  ana  the  return  falling  within 
the  reign  of  the  successor.  Abp,  (f  Armagh 
V.  Rex,  Fort.  213. 

10.  Writ  of  error  held  to  b«  determined  by 
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the  diiiolatioii  of  the  puliuMnt    D^kiek  ▼. 
Bradhwamt^  T.  Raym.  5. 

11.  Bot  not  by  a  prorogmtioii.  Oofton  t. 
Sedgwiek,  9  Lev.  99. 

12.  Error  in  the  Exchequer  Chamber  abat* 
ed  by  the  death  of  the  lord  keeper.  Waking. 
ham^9  case,  Plow.  565. 

13.  Error  docs  not  abate  by  the  death  of 
the  chief  justice  to  whom  it  was  directed,  after 
he  has  signed  it    1  Sid.  268. 

14  Where  error  abates  by  the  act  of  the 
plaintiff  in  error,  execution  shall  go.  Butler 
T.  De  Pinna,  Stra.  880.    Jenkim  t.  JBotet,  2 

Stra.1015. 
[  •597  1      •IS.  Where  a  writ  of  error  abates 

by  motion,  the  court  must  be  moyed 
lor  execution ;  aliter  if  ibr  variance.  Cfigg^eer's 
case,  Salk.  264, 265. 

16.  Pending  a  writ  of  error,  pkuntiff  mar- 
ried, whereby  her  writ  abated;  court  gave 
leave  to  defendant  to  take  out  execution  in- 
ttanter,    Jenking  v.  Bates,  Prac.  Ca.  K.  B.  9. 

17.  A  variance  in  the  addition  of  the  [dain- 
tiff  in  the  writ  of  error  and  the  record,  abates 
the  writ    1  Sid.  104. 

18.  A  writ  of  error  may  be  quashed  for  a 
variance  in  the  style  of  the  court  Watmm  v. 
Huddleston,  1  Ld.  Raym.  704. 

19.  A  writ  of  error  was  qnaAed,  being 
coram  baUivie  et  dvihue,  and  tlie  record  coram 
baUivio  et  eenetehallo  et  communi  elerieo  do^ 
tat.    Radford  v.  TbyZor,  1  Show.  394. 

20.  A  writ  of  error  coram  iwUs,  reciting  the 
former  writ  to  be  returnable  coram  iio6t9, 
where  it  was  before  the  king  and  the  lata 
queen,  was  quashed.  WaOur  v.  Stokoe,  1  Ld. 
Kavm.  151. 

21.  Error  of  a  judgment«ia  CL  B.  directed 
to  Herbert,  of  a  judgment  coram  eoftts;  Uie  re- 
cord was  placita  coram  B;  after  issue,  an  entry 
of  B's  death  and  a  iuccedit  of  Herbert ;  the 
writ  was  quashed.  Strode  v.  Osborne,  Holt, 
26a 

22.  Judgment  against  the  inhabitants  of 
put  of  three  parislies,  and  a  writ  of  error  of  a 
judgment  against  the  inhabitants  of  the  three 
parishes,  quashed.  Rex  v.  Jnhabitanto  of  AU 
Saints  in  Derby,  2  Stra.  1110. 

33.  A  writ  of  error  was  quashed,  being  re- 
turnable before  judgment  Vice  v.  Burton,  2 
Stra.  891. 

24  A  writ  of  error  of  a  judgment  on  a  re- 
cognizance was  quashed,  because  it  was  in 
adjudicatione  executionis  judiciL  Atwood  v. 
Burr,  1  Ld.  RapL  553. 

25.  Writs  of  error  may  be  discontinoed. 
Wineiuret  v.  Masely,  Holt,  271. 

26.  It  is  a  disoontinuanoe,  where  the  pro- 
ceeding on  a  writ  of  error  coram  vobis  is  not 
entered  upon  the  same  roll  with  the  former 
writ  of  error.  Walker  v.  Stokoe,  1  Ld.  Raym. 
151. 

27.  A  writ  of  error  was  quashed,  being  by 
one  defendant  only  of  a  judgment  against  twa 
Breufer  v.  TVtmer,  1  Stra.  233. 

28.  A  writ  of  error  was  quashed,  because  I 


an  the  proper  paitief  wera  not  j/UaM* 
Walker  r.Stokoe,  1  Ld.  Raym.  71.  5  Hod. 
16.    Garth.  367. 

29.  A  writ  of  error  cannot  be  quashed  orfl 
it  is  entered  on  the  roll.    6  Mod.  138. 

30.  Plaintiff  in  error  cannot  move  to  qvdi 
his  writ  of  error  before  error  assigned.  JbmL 
12  Mod.  602. 

31.  On  error  to  reverse  a  fine,  if  ooe  of  tlw 
parties  to  the  fine  be  left  out  of  the  writ  cf 
error,  it  cannot  be  quashed  for  thai  retsoa; 
but  it  may  be  discontinued,  though  that  is 
seldom  done.  Winckurck  v.  MasJu,  5  Mod. 
67. 

32.  The  court  win  not  quash  awiitofemr 
on  account  of  its  being  twenty-nine  yean 
after  judgment  Butter  v.  Redkome,  2  Sin. 
837. 

33.  Writ  of  error  cannot  be  nonpftMSBd 
without  rule  to  assign  error.  Leitk  v.  Jf  Ar- 
Ian,  Prac.  Ca.  K.  B.  161. 

XV.  CxRTioaAai,  wmof  racnsAmT,  &c 

1.  Where  want  of  an  original  ia  assigmd^ 
the  plaintiff  in  error  must  sue  a  certionn, 
unless  the  defendant  confoee.  Smitkj.Stem- 
mJ,  Salk.  267. 

2.  If  want  of  an  original  be  assigned  Ar 
error,  and  a  release  be  {ueaded,  yet  a  certiorari 
to  inform  the  court  whether  there  wss  sny 
original  or  not,  may  be  awarded,  in  the  sune 
manner  as  if  in  nuUo  est  enatum  hid  besn 
pleaded;  but  the  party  cannot  demind  it  of 
right  CarUton  v.  M^riagk,  6  Mod.  113.  S06L 
1  Salk.  26a  S.  C. 

3.  In  error  of  a  fine  in  the  county  palatbe 
of  Chester,  a  certiorari  lies  ad  informanL 
conscien.  curies  Okey  v.  Hurdealorey,  Comb^ 
26. 

4.  If  infancy  be  assigned  for  error,  oa  s 
jud^fment  in  dower,  the  court  may  by  eertio- 
ran  inform  themselves  whether  the  infont  vas 
defended  by  attorney  or  guardian.  Wood  t. 
Branford,  7  Mod.  104. 

5.  On  a  writ  of  error  on  a  judgment  fnia 
Wales,  a  certiorari  to  inform  the  court  may 
issue,  although  the  record  has  been  beibie 
amended.    Lewis  v.  Jones,  6  Mod.  I38L 

6.  Certiorari  was  awarded  to  remove  iv 
original  ad  informand,  conscient.  cur,  afthoof  B 
no  dimniution  aUeged.  Franklyn  w,  Reetety 
Ca.  T.  Hardw.  lia 

•7.  The  most  usual  way  of  bring-  [  •MS  ] 
ing  a  writ  of  error  upon  an  indict- 
ment, is  to  remove  the  record  into  the  erowa 
office  by  certiorari,  and  then  to  sue  out  awrit 
of  error  coram  nsHns.  Bex  v.  Fbxbf,  6  Mod. 
17a 

a  The  court  may  ex  q/Hcio  award  a  eertuv 
rari  to  supply  a  defect  in  the  body  of  a  nectd, 
even  afler  in  nuUo  est  erroL  pleaded.  Mat- 
dith  V.  Davis,  Salk.  270. 

9.  A  certiorari  and  a  kabeas  corpus  sum 
causa  are  in  the  nature  of  a  writ  of  error. 
BusheVa  case,  1  Mod.  119. 

10.  The  court  may  award  a  certiorari  be- 
fore error  assigned.    BeUew  v-  Sutt,  Stra.  440. 
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11.  If*tha  want  of  i  vamnt  of  attorney,  or 
tdmission  of  gnardian,  &c.  being  a  matter  on 
another  roll,  be  aasisrned  for  error,  the  parU 
ought  to  pray  a  certiorari,  and  have  a  certifi- 
cate of  the  warrant,  &,c,  Fitzgerald  v.  Clan- 
ridbrd,  1  Show.  76.    Holt,  269.  S.  C. 

12.  A  writ  of  certiorari  maj  be  granted  at 
the  prajer  of  the  defendant  in  error  ad  inUr^ 
fflandttm  cunank  at  any  time.  Fntt  v.  bar- 
^rong,  1  Show.  214. 

13.  After  tn  nuUo  erratum  pleaded,  a  cer- 
tiorari Uea,  not  to  reverse,  but  to  affirm  a  judg- 
ment Read  t.  Waldon,  Comb.  331.  Berkley 
T.  Bfward^  Stra.  907. 

14  If  the  want  of  an  original  be  asaigned 
for  error,  and  the  defendant  appears  and  al- 
leges diminution,  and,  upon  a  certiorari  grant- 
ed, a  variant  original  be  certified,  yet  he  may, 
at  a  day  given,  suggest  a  right  original  of 
tnpther  term,  and  Imve  another  writ  of  certio- 
nii  thereon;  but  there  must  be  previous  no- 
tice to  the  pUuntiff  of  this  sugp^estion,  and  the 
new  certiorari  must  be  filed  in  the  office,  or 
the  proceedings  will  be  irregular.  Bamahy 
V.  &iid«rson,  6  Mod.  174.    1  Salk.  266.  S.  C. 

15.  No  second  certiorari  will  be  granted  to 
reverse  a  judgment  Merryfield  v.  Berrey^  2 
Stra.  765.    jS<rwtr»  v.  Mann,  lb.  819. 

16.  Continuances  cannot  be  returned  upon 
the  same  certiorari  with  the  original.  TVson 
▼.  HUUard,  Salk.  269. 

17.  The  court  will  not, reverse  a  judgment 
f*  not  being  by  ori^rinal  bill,  without  having 
it  returned  to  a  certiorari,  that  there  is  no  bill 
Grndda  T.  TVaon,  2  Ld.  Raym.  1442. 

18i  Where  it  is  returned  upon  a  certiorari 
that  there  is  no  writ  of  inquiry,  the  defendant 
m  error  may  hare  another  certiorari,  and  get 
^  writ  of  inquiry  returned.  Shipman  ▼.  Ze- 
'Awaflwr,  2  Ld,  Raym.  147& 

19*  A  record  returned  to  a  certiorari  con- 
t'vy  to  the  record  returned  before,  cannot  be 
7m^    3V«>n ▼•  ify^Uf^rd,  2  IxL  Raym. 

20.  On  want  of  original  assigned,  the  de- 
fendant takes  oat  a  rule  for  the  plaintiff  to 
mam  his  certiorarL  &nithY.8Umeard,  2  hd. 
K*yni.ll66. 

21.  Errors  are  not  verified  by  a  certiorari 
*«ted  before  the  writ  of  error;  and  therefore, 
m  such  case,  the  judgment  will  be  affirmed. 
^^  T.  JUaa,  2  Ld.  Raym.  1554.  Stra.  829. 

[See  also  anU^  tit  CuTioRiJii,  p.  264.] 

^^«  RXLATIVE  TO  TB*  amOYINO  AND  TKAN- 

.  scaiiMO  THE  aEooan. 

1.  K.  B.  does  not  send  the  record  to  the 
™hMnpr  Chambe*.     RuUer  v.  Redttone, 

2'  On  error  m  B.  R.  to  reverse  a  fine,  the 
^cotd  is  not  removed  tJU  judgment  of  rever- 
•al.    FaxacharleyY.  Baldo,  Holt,  ZXi, 

«•  in  such  case,  the  transcript  of  the  record 
^ytt  removed.    2Ra253. 

\y^  of  error  returnable  afler  the  first 
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day  of  term,  will  remove  the  record  whenever 
the  judgment  is  entered.    1  Mod.  112. 

5.  The  rule  to  transcribe  may  be  served  on 
plaintiff  himself.  Crreen  v.  Upton,  1  Barnes, 
299. 

6.  A  writ  of  error  to  the  house  of  lords 
must  be  transcribed  in  fourteen  days  afler  the 
first  day  of  the  session  in  which  such  writ  is 
returnable,  unless  it  be  upon  a  judgment  given 
during  the  session,  and  then  it  must  be  in 
fourteen  days  afler  such  judgment  given. 
Bamei  v.  Otway,  Com.  420. 

7.  In  error  brought  in  parliament  of  a  jndg. 
ment  in  B.  R.,  the  transcript  only  of  the  record 
is  carried  up  by  the  chief  justice,  and  there 
left,  and  not  the  record  itself;  and  when  judg- 
ment  is  reversed  in  parliament,  the  transcript 
is  returned  to  K.  B.,  and  the  record 

*is  made  up  according  to  the  tran-  [  *599  ] 
script    Dahiek  y.  Bradboume^  T. 
Raym.  5. 

8.  Ifoneoftwo  defendants  brings  a  writ  of 
error  without  the  other,  though  the  writ  may 
be  quashed,  the  record  is  removed.  Ginger 
V.  Cowper  if  MiUa,  2  Ld.  Raym.  1403. 

9.  A  record  in  trespass  vi  et  armU  is  not  re* 
moved  by  a  writ  of  error  on  a  judgment  in 

trespass  on  the  case.   Kent  v. -,  6  Mod. 

138. 

[iSSre  a2io  ante,  div.  VII.  p.  593. 
XVIL  Of  trk  RSTuaN  to  a  waiT  of  xaaoa. 

1.  To  a  writ  of  error  to  an  inferior  court, 
the  judge  may  return  that  there  came  another 
writ  of  error  to  him  before  that  writ,  bearing 
the  same  tefte  and  return.  Evan9  v.  JRoftertt , 
6  Mod.  6L 

2.  An  irregularity  in  the  return  roust  be 
complained  of  the  same  term.  Andrew$  v. 
Lyiion,  Salk.  265. 

3.  The  court  of  K.  B.  do  not  require  that 
the  return  to  a  writ  of  error  to  the  court  of  C< 
P.,  returnable  in  K.  B.,  should  be  signed  by 
the  chief  justice  of  C.  P.  Blackwood  v.  Tko 
South  Sea  Compare,  Ca.  T.  Hardw.  344. 

XVIII.  SuPBaSXDEAS. 

(a)  When  a  writ  of  error  operates  ao  a  oupoT' 
sedeao,  or  sta^  of  proceedingo, 

1.  A  writ  of  error  is  in  itself  a  supersedeas 
to  all  proceedings  on  that  judgment  iinon. 
11  Mod.  70.  1  Vent  30.  34  EarlofShrewo- 
bury*»  case,  Poph.  132. 

2.  And  service  of  the  vn-it  is  only  to  bring 
the  party  into  contempt  Parkino  v.  WooL 
laoton,  6  Mod.  132  a. 

3.  And  though  bail  be  not  put  in,  still  it  is 
a  supersedeas.    Gerard  v.  Danhy,  Carth.  28. 

4.  Or  though  it  be  sued  out  before  judg* 
ment    Morfoot  v.  CHvero,  1  Stra.  632. 

6.  But  notice  of  a  writ  of  error  taken  out, 
is  only  a  temporary  supersedeas,  for  if  it  be 
not  allowed  within  four  di^s,  execution  may 
be  taken  out    1  Mod.  112. 

6.  A  writ  of  error  coram  votne,  is  a  craod 
supersedeas  dier  it  is  allowed.  Bdt  v.  Cofitns, 
8  Mod.  147. 

7.  A  writ  of  error  Is  a  supersedeas,  even 


599 


ERROR. 


where  the  execution  iiraet  before  and  i»  eze- 
ented  after  the  allowance  thereof,  without 
notice.  Miller  v.  Mdler,  Ca.  Prac.  C.  P.  39. 
Lanphemev,  TayluT,  11  Mod.  197.  Jennings 
V.  West,  Ca.  Prac.  C.  P.  35. 

8.  A  writ  of  error  sued  out  and  allowed  be- 
fore execation  commenced  or  served,  is  a  su- 
persedeas, thoug^h  the  defendant  had  no  notice 
of  it  Morfoot  V.  Chivers,  a  Mod.  373.  Per. 
hins  r.  Woolaston,  Salk.  321. 

9.  A  writ  of  error  brought  bj  one  defend- 
ant supersedes  execution.  Gerard  r.  Amold, 
I  Ld.  Raym.  405. 

10.  Error  is  a  supersedeas  from  allowance, 
but  no  contempt  till  notice.  Hannot  v.  Far- 
ettM,  1  Barnes,  275.  Jacques  v.  JVlron,  6 
Mod.  130. 

11.  Sealing  the  writ  of  error  is  a  superse- 
deas to  an  execution.  Hughes  y.  Undenoood, 
Prac.  Ca.  K.  B.  99i 

12.  Showing  writ  of  error,  though  not  al- 
lowed  till  afterwards,  is  a  supersedeae.  JUbr- 
foot  V.  Chiver^  Prac.  Ca.  K.  B.  121. 

13.  Executions  by  writ  only  are  suspended 
by  writ  of  error.    12  Mod.  398. 

14.  Error  returnable  the  essoign  day  of  the 
term ;  judgment  is  signed  of  the  same  term ; 
execution  cannot  be  sued  out  White  ▼. 
Moyanj  1  Barnes,  134. 

15.  If  brought  before  exigent  exeeuted,  it 
stays  proceedings  to  outlawry  after  judgment 
Snincks  v.  Birdy  1  Barnes,  314.  Com.  564 
S.  C. 

16.  A  writ  of  error  supersedes  the  taking 
out  a  capias  ad  satisfaciendum  in  order  to 
charge  the  bail.  SweetappU  ▼.  Goodfellow,  2 
Stra.  867. 

17.  A  ea,  sa.  against  the  bail,  issued  subse- 
quent to  allowance  of  a  writ  of  error,  will  be 
eet  aside  with  costs.  Andrews  ▼.  Jemegan, 
Ca.  T.  Hardw.  315. 

18.  Plaintiff  cannot  call  for  a  return  of  a 
capias  ad  satisfaciendum  pending  error.  Smith 
V.  Nicholson,  2  Stra.  1186. 

19.  Pending  a  writ  of  error,  proceedings 
against  the  bill  are  stayed.  Waller^s  case,,  8 
Mod.  129,  130. 

20.  When  error  is  allowed  and  served,  it 
operates  as  a  supersedeas  to  any  proceedings 
against  the  bail,  although  the  capias  has  lam 
four  days  in  the  office  before  the  allowance 
of  the  writ  of  error.      Anon,     2  Show.  85 

notte. 

[  •eOO  ]      *21.  A  writ  of  error  in  the  Ex- 
chequer Chamber,  although  a  tran- 

■eript  only  is  remoTcd,  is  a  supersedeas  to  an 

execution  against  the  principal  or  bail.    Calf 

T.  Bingley,  Lat  149. 

22.  In  case  of  a  return  from  Ireland  or  the 
K.  B.  into  parliament,  there  is  only  a  transcript 
of  the  record  sent,  and  not  the  record  itself; 
still  execution  cannot  be  made  pending  the 
error.     Godsoi  t.  Heydon^  1  Ro.  17. 

23.  If  writ  of  error  be  left  with  the  lords, 
JAd  a  prorogation  cqmes,  ii  is  a  iuperaedeaa, 


but  the  writ  of  error  is  not  diaoontiiiDed.    13 
Mod.  605. 

24.  If  the  defendant  brings  error,  thtmgh 
after  agreement  to  the  contrary,  still  the  pbui- 
tiff  cannot  have  execution,  but  must  proceed 
by  attachment  Charlton  t.  Bankenrft^  W. 
Kely.  105. 

25.  Judgment  against  A,  who  entered  iats 
a  statute,  and  died  ;  error  was  brought  opoa 
the  judgment,  and  pending  that  writ,  the 
money  was  paid  upon  the  statute,  and  held 
good,  there  being  not  enough  to  satisfy  both 
the  creditors;  for  the  execution  of  the  jodg- 
meht  was  suspended  by  the  writ  Digiids  r. 
Gramnl,  4  Mod.  248. 

26.  A  writ  of  error  is  a  supersedeas,  bat  it 
must  be  in  the  same  cause.  FovUes  v.  Bridgtt, 
1  Show.  187. 

27.  Though  the  court  cannot  award  execa- 
tion after  error  brought,  yet  if  (he  defeadaaf 
removes  not  the  record  by  the  day  of  the  re- 
turn, they  may.  Wickstead  t.  Bradthsm, 
Hob.  116. 

28.  An  executor  may  revive,  but  cannot  tate 
out  execution  pending  writ  of  error.  Wright 
v.  Treweeke,  2  Barnes,  347. 

(b)  When  not, 

1.  A  writ  of  error  held  to  be  no  supersedeas 
from  the  sealing,  but  from  the  delivery  to  the 
clerk  of  the  errors.  Meriton  v.  Strnns,  3 
Barnes,  164.  170. 

2.  A  writ  of  error  must  be  allowed  vithio 
four  days  after  being  taken  out,  or  it  will  not 
prevent  execution.  Ayres  v.  LenthaUy  1  Mod. 
112. 

3.  If  the  record  be  not  certified  on  the  re- 
turn of  a  writ  of  error,  the  party  may  take  oat 
execution,    ilnon.  6  Mod.  221. 

4.  If  plaintiff  in  error  calls  defendant  bj  i 
wrong  Christian  name  in  his  writ,  it  is  no  fo- 
persedeas,  and  execution  may  issue.  Cfix^** 
case,  Prac.  Ca.  K.  B.  227. 

5.  A  writ  of  error,  on  a  judgment  agalnit 
the  principal,  is  no  supersedeas  of  prooe^lia;* 
against  the  bail.    Anon,  2  Show.  85. 

6.  Writ  of  error  varying  from  the  pfccito 
does  not  remove  the  record,  and  execotioa 
may  be  sued  notwithstanding  such  writ 
ilnon.  12  Mod.  52a 

7.  A  writ  of  error  returnable  before  jndf 
raent  signed,  does  not  attach  the  suit,  snd  tbe 
plaintiff  may  take  out  execution.  Harding  r. 
Avery,  Ca.  Prac  C.  P.  50. 

8.  A  writ  of  error  with  a  long  retoni,  wii 
held  to  be  no  supersedeas.  James  v.  BarUeift 
Combr  206.  229.  456. 

9.  Writ  of  error  in  the  Exchequer  Chamber 
will  not  stay  a  scLfa.  against  the  bail  1  Sa 
371. 

10.  After  capias  returned  a^nst  the  prin- 
cipal, proceedings  may  be  against  the  bail  on 
the  recognizance,  notwithstanding  a  writ  of 
error,  for  that  is  no  supersedeas  « the  recog- 
nizance.   Dundee  v.  Petty,  12  Mod.  567. 

11.  Pending  a  writ  of  error,  action  broo^t 
on  judgment,  and  after  judgment  issued,  exe- 


ERROR. 


601 


cation  ;  the  court  held  it  regular,  thoof  h  de- 
fendant shoald  have  moved  the  court  Hum- 
phrey9  t.  Daniel^  1  B&roes,  140. 

1^.  And  such  motion  must  be  before  the 

second  judgment      Clarkson  v.  Physick^  1 

Barnes,  143. 

13.  If  writ  of  error  be  not  returned  before 
the  d(»ith  of  the  chief  justice,  it  is  lost,  but 
execntion  may  not  be  taken  out  without  leave 
of  court  Oiareiukaw  v.  Slanyforth,  1  Barnes, 
139. 

14.  Death  of  one  of  the  plaintiffs  in  error 
most  be  suggested  on  the  roll,  before  cxccu. 
tion  can  be  taken  out.  Bennoyer  v.  Brace^ 
12  Mod.  130. 

15.  A  writ  of  error  coram  vobis  is  no  super- 
sedeas. Walker  v.  Stokoe,  Carth.  368.  Heame 
V.  BuMheU,  7  Mod.  165. 

16.  A  writ  of  error  coram  nobis  on  a  judg. 
ment  of  ejectment  in  Ireland,  was  no  super- 
•edeas  to  the  execution.  Lord  Clare  v,  Btachy 
2  Show.  9a 

17.  Bat  by  23  Geo.  3.  c  53.,  the  writ  of  er- 
ror on  judgment  in  the  courts  of  Ireland  is 
abolished.    3  Show.  98  nofij. 

18.  Grror  in  the  Exchequer  on  a  suit  by 
original  in  K.  B.,  is  no  supersedeas.    Semi. 

Fowles  V.  Bridge,  1  Show.  187. 
I  •601  ]     *19.  Where  writ  of  error   was 

brought  in  parliament  and  abated, 
court  would  not  grant  supersedeas  to  stay  ex- 
ecution on  account  of  a  new  writ  of  error  being 
ned  out    Crovoch  v.  Haynes^  W.  Jo.  66. 

20.  Writ  of  error  no  supersedeas  afler  ca, 
oa.  executed.    Jenk.  Cent  92. 

21.  Though  a  writ  of  error  be  a  superse- 
deas, jet  after  execution  begun,  the  sheriff  on 
the  jC  fa,  may  proceed  and  sell  the  goods. 
CUrk  V.  WUhers,  Holt,  304. 

22.  Upon  a  writ  of  error  brought  after  judg- 
ment  in  an  action  upon  a  bond,  with  a  condi- 
tion for  thepaymentof  money  only,  execution 
ought  not  to  be  stayed  if  bail  be  not  found. 
Huddy  V.  Cfifford,  Com.  321. 

(c)  Cotuequenee  of  taking  out  execution  when 
tuperieded  by  lorit  of  error. 

1.  Execution  executed  afler  a  writ  of  error 
allowed,  though  without  notice,  is  void  and 
■upersedable;  but  notice  is  necessary  to  bring 
the  party  into  contempt  Anon.  11  Mod.  272. 
Smith  V.  Cave,  3  Lev.  312 

2.  If  execution  be  sued  out  before  writ  of 
error  is  aDowed,  or  notice  given,  the  eooda  or 
money  levied  shall  not  be  restored,  rarkino 
Y.  WooUagton,  6  Mod.  130. 

3.  If  a  sheriff  levy  under  ^  fieri  facias  afler 
the  issuinff,  but  before  the  allowance  of  a  writ 
of  error,  he  must  proceed  to  sell  the  goods. 
Bleriton  v.  Stevens,  Willes,  280. 

4.  Plaintiff  may  have  a  venditioni  exponas 
to  the  sheriff  to  sell  goods  seized  under  a^eri 
facias,  if  the  supersedeas  upon  error  be  not 
delivered  till  afler  such  seizure.  Milton  v. 
Eldrinfton^  3  Dy.  99.  pi.  57. 

5.  If  defendant's  person  be  taken  by  ca,  sa., 
and  bail  in  error  aflerwards  perfected,  the  per- 


son shall  be  discharged;  but  in  ease  of  a  fieri 
facias,  the  proceedings,  so  far  as  the  sheriff 
has  gone,  must  stand.  Incledon  v.  Clarke,  2 
Barnes,  175. 

XIX.  Bail  in  erroe. 

(a)  When  necessary, 

1.  There  must  in  general  be  special  bail  in 
error.    Bangley  v.  JUcombe,  6  Mod.  14. 

2.  Bail  is  necessary  in  error  upon  a  judg. 
ment  on  a  bond  for  payment  of  so  much  money 
as  mentioned  to  be  due  in  a  particular  deed. 
DesbordfB  v.  Hursey,  W.  Kely.  181. 

3.  So,  upon  error  brought  in  K.  B.  on  a  * 
judgment  in  debt  on  bond  in  C.  P.    Scott  v. 
Brace,  6  Mod.  38. 

4.  There  must  be  bail  in  error  brought,  elsq 
it  is  uot  allowable,  unless  party  be  in  execu- 
tion.   Hammond  v.  Gasp,  3  Keb.  1 69.  pi.  2. 

5.  Bail  in  error  is  required  on  a  bond  for 
payment  of  money  mentioned  in  a  mortgage, 
but  not  for  performance  of  covenants.  Wood 
V.  Armstrong,  1  Barnes,  78. 

6.  A  foreigner  was  outlawed,  and  it  was 
denied  to  reverse  it  upon  affidavits  that  he 
never  was  in  England,  and  his  ship  being 
taken  upon  a  capias  utlagatum,  a  writ  of  error 
was  brought,  and  by  this  means  the  plaintiff 
got  bail  Matthews  v.  Erbo,  Carth.  459.  1 
Ld.  Raym.  349.  S.  C. 

7.  If  judgment  in  debt  on  bond  be  affirmed 
on  error,  ond  another  writ  of  error  brought,  it 
is  no  supersedeas,  unless  the  plaintiff  in  error 
put  in  bail.    Anon,  7  Mod.  120. 

8.  Special  bail  required  on  reversing  an  out- 
lawry, tiiough  no  affidavit  of  the  debt  was 
made  originally.  SerecM  v.  Hampson^  Stra. 
1178. 

9.  Upon  error  in  parliament  of  a  judgment 
affirmed  in  B.  R.,  new  bail  is  required,  for  the 
first  bail  does  not  extend  to  costs  in  the  house 
of  lords,  therefore  there  must  be  a  new  recog- 
nizance. TiUy  V.  Richardson,  Salk.  97.  2 
Ld.  Rayni.  840.  S.  C. 

10.  There  must  be  a  new  bail  on  a  second 
writ  of  error.  Colebrooke  v.  Diggs,  1  Stra. 
527.    8  Mod.  79.    2  Ld.  Raym.  840. 

11.  A  defendant  in  ejectment  who  brings  a 
writ  of  error,  must  give  bail  to  pay  the  plain- 
tiff his  costs,  but  need  not  enter  into  a  recog. 
nizance  himself.  iMsMngtm  v.  Dose^  7  M(^ 
304. 

12.  There  must  be  bail  on  a  writ  of  error  in 
an  action  on  a  bottomree  bond.  Pett  v.  Coney^ 
11  Mod. 357.  Stra. 476.  Contra, Bully.  CUf 
ton,  11  Mod.  260. 

13.  A  writ  of  error  is  in  general  no  super- 
sedeas,  unless  the  plaintiff  in  error  put  in  bait 
Anstruther  v.  Christy,  8  Mod.  121. 

*14.  An  executor  or  administrator  [  *602  ] 
against  whom  a  general  judgment  is 
given,  must  find  special  bail  upon  bringing 
error.    FHtzwilliams  v.  Moore,  1  Sid.  368. 
(b)  When  not. 

1.  No  bail  required  in  error  on  outlawry  till 
reversal.    Duckett  v.  Martin,  Stra.  951. 

2.  Not  necessary  in  error  of  a  judgment  of 
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debt  oa  judraiBt  JMor  t.  Bakery  3  Keb. 
808. pLl.  GirUng^.Baker,Y(i\yf.2!n.  Pnc. 
Ca.  K.  B.  45.  S.  C. 

3.  And  the  reaaoQ  if,  thtt  it  is  a  ea$uM  onuf - 
•iM  out  of  the  etat  3  Jac.  1*  c.  &,  which  is  to 
be  taken  literally,  and  not  extended  by  con- 
■tnictioB.  Wayman  v.  Wayman^  Com.  556. 
in  note. 

4.  In  debt  on  bond  for  payment  of  money 
and  performance  of  covenants,  and  error 
broaght,  there  needs  no  special  baiL  Cfarret 
T.  Dandy y  Comb.  105. 

5.  No  bail  in  error  of  an  outlawry  till  re- 
TersaL  Ductotv.  Marttn,  Stra.951.  Ca.  T. 
Hardw.  136. 

6.  Not  required  on  error  brought  by  bail  on 
an  award  of  execution  against  them  on  a  re- 
cognizance in  error.    Anon,  2  Barnes,  161. 

7.  Not  required  fit>m  executors  in  error 
unless  dewuiaxU  appear.  Anotu  1  Keb.  89. 
pi.  67. 

8.  To  rererse  outlawry  for  error  in  law,  spe- 
cial bail  need  not  be  to  the  original  action,  as 
it  must  for  want  of  proclamaUons.  WUbra^ 
him  ▼.  DoUy,  12  Mod.  545, 546. 

9.  In  debt  on  bond  for  performance  of  coto- 
Hants,  and  error  brought,  no  baiL  ^nck$  ▼. 
Bird^  1  Barnes,  67. 

10.  If  an  executor  ^ve  bail  in  error  the 
bond  is  good.    La$9rr€  v.  Johnson^  2  Stra.  745. 

11.  No  bail  in  error  by  defendant  in  ejects 
ment    3  Keb.  138.  pi  3.    1  Barnes,  71. 

12.  Bail  in  error  is  not  required  on  a  bond 
to  pay  for  such  beer  as  should  be  deUvered. 
T%raU  ▼.  Vaughan^  2  Stra.  1190. 

13.  A  judgment  on  a  bond,  and  error 
brought;  tlie  court  on  examination  finding  it 
was  a  bail-bond,  though  not  so  mentioned  in 
the  declaration,  held  that  no  bail  was  required. 
VaUniine  ▼.  Z>enfit>,Ca.  Prac  C.  P.  7. 

14.  Unnecessary  in  debt  on  recognizance  of 
bail.    2  Saund.  101  (. 

15.  If  there  be  one  count  in  a  declaration 
for  which  it  is  unnecessary,  it  is  not  necessary 
ftr  any.    2  Saund.  101  ilk  n.  [n]. 

16.  In  debt  on  a  judgment  pending  writ  of 
error,  the  court  will  discharge  the  defendant 
on  common  bail,  iinon.  Holt,  91.  Prac  Ca. 
K.  B.  17& 

(e)  Of  pui&ng  Ml  and  exeepUng  to  haU  in 

error. 

1.  In  error  after  Terdict  in  ejectment,  plain- 
tiffin  error  may  either  become  bound  himself, 
or  find  sureties.  OoodtUU  ▼.  Bennington^  Ca. 
Prac  C.  P.  142. 

2.  Bail  in  error  justified  by  a  marshal's 
oourt  officer,  and  said  not  to  be  within  the  rule 
of  the  court    Ca.  Prac  C.  P.  1 61. 

3.  Bail  must  be  put  in  within  four  days 
efler  error  allowed.    2  Keb.  129.  pi.  84. 

4.  The  recognizance  in  error  on  jud^ent 
after  rerdict  in  ejectment  is  to  be  taken  m  the 
▼alue  of  two  years*  profits  and  double  costs. 
Mtoe  dem.  Fenwiek  ▼.  Peareon,  t  Barnes,  86w 

5.  But  bail  for  a  year  and  a  halPs  rent  and  | 


double  eosti  has  been  held  enffieiettt    Gmd 
right  T.  /fiiggtii«eii,CB.  Free  C.  P.  135. 

6.  Upon  error  in  debt  upon  a  bond,  the  bail 
is  to  be  bound  in  double  the  penalty  recovered, 
but  by  the  course  of  the  oourt  it  is  sufficient  if 
they  justify  in  double  what  is  really  doe.  Sem 
T.  ifunec,  2Stra.821. 

7.  Where  baU  is  put  in  upon  a  writ  of  error, 
the  other  side  has  twenty  days*  time  to  except 
against  them.  Gibbom  ▼.  bone^  3  Salk.  56. 
6  Mod.  230. 

8.  And  the  exception  ooght  to  be  entered 
in  the  clerk  of  the  errors*  book.  &  C  6Mod. 
230. 

9.  If  exception  is  made  to  bail  in  error,  the 
defendant  ought  to  take  out  a  rule  to  serve 
upon  the  plaintiff*s  attorney  to  put  in  better 
bail;  but  tlxis  rule  need  not  be  served  within 
the  twenty  days,  but  it  must  be  eerred  before 
execution  can  be  sued  out  Oibbon  t.  Dou^  6 
Mod.  230. 

10.  Not  putting  in  bail  does  not  hinder  the 
proceedings  upon  the  writ  of  error.  71%  ▼. 
RUhardoon^  2  Ld.  Raym.  840. 

(d)  LiabaUy  oflaU  in  errm-.    [  *tf03  ] 

1.  Bail  in  error  are  liable  on  a 
nonproi  fbr  want  of  transcribing.  WeytMmr. 
Weyman^  1  Barnes,  65. 

2.  Bail  in  error  cannot  discharge  himself 
by  ourrender  of  the  principaL  Short  Y.Hwgt* 
12  Mod.  319.    3  Salk.  57. 

3.  Bail  upon  a  writ  of  error  is  not  to  render 
the  body  (being  then  in  execution,)  but  to  pay 
the  debt     Tucker  v.  Norton^  3  Leon.  113. 

4.  The  Mcufa,  on  a  recognizance  of  bail  oa 
a  writ  of  error  never  sets  rorth  the  oonditiflB 
of  the  recognisance.  MaUand  t.  JenUm,  2 
Barnes,  68. 

XX.  ScmKPACUs. 

1.  If  the  plamtiff  in  the  writ  oferror  lie  still, 
the  defendant  shall  have  a  scire  &ctas  agaiBSt 
him,  to  show  why  he  should  not  have  ezeeo- 
tion  on  the  judgment  Lynch  v.  GsoL  3  Salk. 
144. 

2.  Scire  faeimi  quare  execvlvmem  noa  can- 
not be  maintained  before  a  rule  to  transcribe 
be  given,  and  the  transcript  returned  there- 
on. Goodright  V.  Hugooon^  Ca.  T.  Hardv. 
351. 

.  3.  A  rule  must  be  given  on  the  odrefodae 
qnare  egecuiionem  non  before  a  rule  to  assifii 
errors.  MarehaU  v.  Cope,  2  Stra.  917. 

4.  The  scire  focias  in  error  must  be  re> 
tumable  as  the  original  prooeas  was.  Eden  t. 
WUa,  1  Stra.  694. 

5.  If  the  day  and  year  are  past  wherein 
plaintiff  has  done  notmng,  yet  the  bringing  a 
writ  of  error  is  a  renewing  of  the  record, 
and  execution  may  issue  without  a  scire  ft^ 
cias.    i?eU0«itT.ifan/oft<,PracCa.K.B.19& 

6.  After  error  brought  upon  a  reooveiy 
against  two,  and  judgment  affirmed,  one  of 
them  died;  it  was  held,  that  olaintiff  mifkt 
have  execution  against  the  otner  without  a 
scire  facias ;  otherwise,  if  there  had  been  no 
error  brought  Mo.  367. 
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7.  Where  tiie  deftudaat  had  waaXtet  he 
ixkig^t  have  pleaded  to  scire  fiiciaa,  and  kMea 
that  benefit  by  execution  awarded,  on  acire 
feci  retorned,  he  ia  concluded;  otherwiae, 
^vrliere  the  award  ia  umm  two  nikiU,  WiekU  v. 
aremmer.  Holt,  272.  Salk.  264.  a  C. 

S.  Scire  fkciaa  upon  a  judgment  per  biUam 
aia  curia  nottra;  error  pending  pleaded  of  a 
judgment  qiuidam  loqueta  coram  Jac,  S.  nuper 
regc^  Slc  held  variance.  JPotoJea  t.  Bridget,  1 
Show.  186. 

9.  There  is  no  occaaion  for  the  writ  of  acire 
Jaeiaa  ad  audiendum  errort9%  when  defendant 

in  error  takes  notice  of  the  assignment  volun- 
tarilj,  and  pleads  in  naUo  ui  erratum,  fl 
Saond.  101  L 

10.  Where  the  plaintiff  in  error  (fleads  to 
the  scire  facias,  there  ahall  be  execution  if  it 
goern  a^^ainat  him.    Gardner  v.  ClaxUmt  Stra. 

1 1.  After  a  writ  of  error  sued  out,  if  a  acire 
Jkeiaa   qaaxA  axecutionem  non   be  brought 

against  the  plaintiff  in  error,  it  is  only  to  com- 
pel him  to  assign  error,  and  therefore  execu. 
tioa  ought  not  to  be  taken  out  until  iion^oi 
entered,    ifjion.  7  Mod.  49. 

XXL  JuooauEMT. 

1.  If  error  be  brought,  and  the  record  re- 
moved, the  plaintiff  can  notwithstanding  have 
judgment  on  the  first  record.  2  Ro.  494 

52.  If^  at  a  day  gi?en  upon  a  writ  of  error, 
the  defendant  mue  default,  the  writ  of  error 
may  go  on,  and  the  judgipent  be  affirmed. 
SUufle  V.  Heydtm^  6  Mod.  10. 

3.  In  error  fh>m  C.  B.  into  B.  R.,  if  the 
Judges  are  equally  divided,  jnd^ent  may  be 
affirmed  by  consent  of  the  plamtiff  in  error. 
Thornby  v.  Fleetwood^  Stra.  383. 

4.  An  affirmance  of  a  reversal  cannot  be 
ibr  part  of  a  judgment  2  Saund.  101  v,  wi; 
but  see  n.  [y  J . 

5.  But  it  may,  if  the  judgment  oonaist  of 
•everal  distinct  and  independent  parts.  3 
Saund.  101  w. 

6.  If  judgment  for  a  defendant  on  a  de- 
murrer be  reversed  in  the  Exchequer  Cham- 
ber, the  new  judgment  shall  be  given  to  B.  R. 
FhiUipa  V.  J?ttry,  1  Ld.  Ra^rm.  10. 

7.  Where  the  plaintiff  brings  error,  and  the 
court  reverses,  they  give  a  new  judgment; 
ttliler  if  the  defenciant  brings  it  Porker  v. 
Harria,  Salk.  262. 

8.  Upon  pleading  the  statute  of  limitations 
in  error,  the  judgment  is  to  bar  the  plaintiff 
<»f  hia  writ  Street  v.  Hapkinaon^  2  Stra.  1055. 

9.  On  demurrer  to   assignment 
[  *60i  J  of  ^errors,  the  judgment  is   oiied 
,   ajfirmatur.     Jefiy  v.  Wood^  Stra. 
439. 

10.  In  a  writ  of  error,  and  errora  assigned, 
if  the  defondant  plead  a  release  of  errors,  the 
indgment  ahall  not  be  to  bar  the  plaintiff  of 
nis  writ  of  error,  but  nil  capiat  par  brave, 
Kirla  v.  Clifton,  1  Show.  50. 

11.  Where  Uiere  are  several  dependent 
judgments,  and  the  principal  one  b  reverapd. 


the  other  eannot  be  supported ;  but  the  rever- 
sal of  the  last  will  not  amct  the  firat  2  Saund. 
101  to. 

12.  Where  a  writ  of  error  abatea  in  Cam. 
Scac.,  no  judgment  can  be  in  B.  R.  without  a 
remiUitur,    Howard  v.  PiU,  Salk.  261. 

13.  But  where  it  ia  awarded  on  two  mhUa 
returned,  he  may  be  relieved  by  audita  que 
rela,  or  on  motion.  V/icket  v.  dreamer,  Salk. 
264. 

14.  In  a  writ  of  error,  the  K.  B.  ought  to 
make, some  award,  and  give  the  same  judg* 
ment  aa  the  C.  B.  ought  to  have  done,  wreena 
V.  Cole,2  Saund.  256.  319. 

15.  Under  the  custom  of  London  for  suing 
a  special  commisaion  of  errors,  the  commis- 
sioners there  ought  not  only  to  reverse  the 
erroneous  judgment  in  the  busting  but  also 
to  give  such  judgment  aa  the  hustmgs  ought 
to  have  given.    Greene  v.  Cole,  2  Saund.  i»6. 

16.  Writ  of  error  cannot  be  discontinued 
without  leave  of  the  court,  and  if  error  be  not 
assigned,  judgment  will  be  affirmed.  Leoing 
V.  Calvry,  12  Mod.  561. 

17.  Where  a  release  of  errors  is  pleaded, 
and  upon  issue  joined  the  plaintiff  has  a  ver- 
dict, the  court  cannot  reverae  that  judgment. 
Carleton  v.  Martaugh,  3  Salk.  398. 

18.  If  a  writ  of  error  be  brought  on  a  judg- 
ment in  Ireland,  and  the  judgment  affirmra, 
it  moat  be  executed  in  Ireland  and  not  here 
for  ooata.  Coat  v.  Lynch,  5'  Mod.  421. 

19.  Execution  may  be  taken  out  on  &  judg- 
ment ia  the  palace  court,  removed  and  affirm- 
ed, and  error  coram  joobia  brought  Uarria  v. 
BomZey,  7  Mod.  210. 

20.  Where  a  judgment  ia  affirmed  on  a 
writ  of  error,  the  pluntiff  in  the  original  ac- 
tion shall  have  damages  and  costs,  per  atatuta 
3  H.  7.  c.  10,  for  the  delay  of  execution.  3 
Salk.  114  pLl.  

XXn.  Costs. 

1.  At  common  law  no  costs  were  allowed 
on  a  writ  of  error.  Winne  v.  Uoyd,  T.  Raynt 
135. 

2.  Costs  are  not  allowed  to  either  party  on 
reversal.  2  Saund.  101  z.  5  Mod.  67.  Wivd 
V.  Sta^on,  8  Mod.  314. 

3.  Costs  on  a  writ  of  error  are  given  only 
for  delay  of  execution.  Botofon  v.  NichoUa, 
Cra  Car.  401. 

4.  The  3  H.  7.  doea  not  give  an  v  costs  but 
where  execution  is  delays  by  the  writ  of 
error.    EardUy  v.  Tumock,  Cra  Jac.  636. 

5.  None  are  to  be  allowed  on  the  writ  of 
error,  if  none  were  in  the  original  action. 
Winne  v.  LUnfd,  1  Lev.  146.  Ferguaon  v. 
Rawlinaon,  Stra.  1084. 

6.  Coata  are  given  to  defendant  in  error  on 
affirmance.  2  Saund.  101  x,  y. 

7.  An  executor  ia  not  to  pay  costs  on  the 
affirmance  of  a  iudgment  against  him  on  a 
writ  of  error,  unless  the  first  judgment  were 
given  on  a  fidse  plea.  Saltern  (executor,)  v. 
Wynne,  (executor,)  Ca.  T.  Hardw.  367. 

o.  In  a  writ  of  error  to  reverse  a  common 
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nooftry  where  judgrment  was  affirmed,  no 
coats  to  be  giTen,  becaose  no  delay  of  eze^ 
cation.     Winne  y.  Uoffd^  T.  Rajm.  134, 135. 

9.  Where  judgment  for  the  plaintiff  in  an 
action  on  the  statutes  of  usury  is  affirmed  in 
error,  the  defendant  in  error  is  entitled  to 
costs  by  3  H.  7.  c.  10,  though  no  costs  or  dam- 
ages are  recoverable  below.  Fergn$on  y.  Rav>' 
2tiuon,Andr.  114.    Stra.  1084. 

10.  If  the  plaintiff  in  replevin  bring  a  writ 
of  error,  and  the  judgment  be  affirmed,  the 
avowant  shall  not  have  costs,  because  the  stat. 
3  H.  7.  c.  10,  directs  that  the  plaintiff  shall 
recover  costs  where  the  defendant  brings  error 
to  delay  the  execution.  Coan  v.  BowUa^  4  Mod. 
7.  But  see  the  8  and  9  W.  3.  c  11,  and  4  and 
5Ann.  c.  16.    4  Mod.  8. 

11.  Costs  shaU  be  given  on  quashing  a  writ 
of  error,  though  costs  were  not  recoverable  in 
the  action.  Abp,  ofDMin  v.  7%e  Dean  of 
Dublin,  Stra.  262. 

12.  Costs  on  quashixu[  writs  of  error  are  to 
be  given  in  all  cases.  Cooper  v.  Ginger,  Stra. 
606.    8  Mod.  316, 317. 

13.  If  the  writ  be  quashed  by 
[  'OOS  ]  *means  of  the  defendant  in  error, 
it  is  to  be  without  costs.    Gmdd  v. 
CottZeAurst,  1  Stra.  139.    2  Saund.  101  p, 

14  Where  a  writ  of  error  is  spent  b^  the 
plaintiff  in  error  moving  in  arrest  of  judg- 
ment,  he  shall  pay  costs  on  quashing  it  JRe- 
jindoz  V.  Randolph,  2  Stra.  834 

15.  Where  a  judgment  for  the  defendant  is 
reversed,  the  plaintiff  shall  only  have  such 
costs  as  should  have  been  given  him  in  the 
court     WyvU  v.  Stapleton,  1  Stra.  617. 

16.  Upon  affirmance  inerrorof  a  judgment 
obtained  by  a  plaintiff  in  ejectment,  the  court 
above  may  give  judgment  for  costs,  without  a 
writ  of  inquiry,  notwithstanding  the  statutes 
ofl6&.17Car.2.8es8.2.c.a  Doev.Roaeh, 
Andr.  153. 

17.  But  in  the  same  case*  no  judgment  can 
be  given  for  damages  for  waste,  or  for  mesne 
profits,  without  such  writ,  by  the  said  act 
Doe  V.  jRoacA,  Andr.  156. 

18.  No  costi  upon  stat  3  H.  7.  c.  10.  upon 
error,  where  debt  was  paid  before ;  nor  where 
plaintiff  brings  error.    2  And.  123.  pL  68. 
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I.  What  is  an  escape. 

1.  Letting  one  in  execution  so  at  large  is  an 
escape,  and  contrary  to  law.  Diii^^.  Mamng- 
ham.  Plow.  63,  64 

2.  A  discharge  by  a  court  not  having  juris- 
diction, is  void,  and  therefore  an  escape.  Anon. 
1  Salk.  273, 

2.  Where  a  prisoner  in  executioa  in  one 
county  goes  into  another  county,  thoagh  with 
a  servant  of  the  sheriffs,  it  is  an  escape.  CoL 
tJnret  v.  BejuMn,  Plow.  35.  37. 

4.  On  a  habeas  corpus  ad  tesft/Sesniam  di- 
rected to  a  jailor  to  cariy  a  prisoner  to  die 
assises,  if  the  jailor  permit  him  to  go  at  larga 
under  the  colour  of  the  writ,  it  is  an  escape, 
notwithstanding  the  prisoner  return  in  cus- 
tody.   MosedeSUesat,  1  Mod.  116. 

5.  Letting  a  man  that  was  arrested  go  to 
the  next  house,  which  was  in  another  juris- 
diction, held  to  be  an  escape.  1  Mod.  116 
natis. 

6.  It  is  an  escape  to  suffer  the  prisoner  to 
walk  into  the  town,  though  with  a  keeper, 
unless  it  be  upon  a  habeas  corpus  from  a  court 
of  justice.    Balden  v.  Temple,  Hob.  202. 

7.  When  the  marshal,  by  leave  of  the  chief 
justice  and  assent  of  the  plaintiff, 
permits  one  in  execution  to  go  at  [  *606  ] 
large  *for  a  time,  when  he  returns  he 

is  in  execution  again;  so  that  if  he  again  per. 
mit  him  to  quit  prison,  it  is  an  escape.  Ansn. 
3  Dy.  275.  pi.  46. 

8.  The  escape  of  the  husband  is  the  escape 
of  the  wifo.  Jackson  v.  Qabree,  1  Vent  51. 
Prac  Ca,  K.  B.  178. 

9.  When  a  prisoner,  upon  removal  of  a 
sheriff,  is  turned  over  by  indenture  for  one 
debt,  where  there  are  several,  it  is  an  escape 
as  to  the  others ;  yet  if  he  remains  in  gaol,  he 
remains  the  prisoner  of  the  old  sheriff,  and  may 
be  turned  over,  though  two  or  three  years  af- 
terwards.   Hanmer  v.  Wtnmer,  1  Sid.  335. 

10.  Where  a  prisoner  entrusted  by  the 
gaoler  with  the  keys  is  seen  without  the  gaol, 
the'  sheriff  becomes  Uable,  as  for  a  voluntary 
escape,  to  an  action  of  debt,  for  which  be  can- 
not justify  by  alleging  a  tecaption ;  aUter,  bad 
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the  escape  been  through  neetigreiice.    WiL\ 
kinson  t.  SaUer  and  Ferry^  Skerifa  of  Lon- 
don^ Ca.  T.  Hardw.  310. 

11.  If  a  prisoner  marries  a  woman  who  is 
keeper  of  the  prison,  it  is  an  escape  in  her. 
PlaU  T.  Shenffa  of  London^  Plow-  37. 

12.  If  the  old  sheriff  keep  any  prisoner  af- 
ter he  is  discharged  of  his  office,  it  is  an  es- 
cape.    Smalman  v.  Lane,  2  Leon.  54. 

13.  Where  any  other  besides  the  warden  of 
the  Fleet  lets  a  prisoner  in  execution  go  out 
by  mainprize,  bail,  or  custom,  it  is  an  escape 
by  equity  of  the  statute  of  1  R.  2.  c  12.,  un- 
less  in  case  of  the  sheriffs  of  London  in  places 
within  their  jurisdiction.    Plow.  36. 

14.  If  the  warden,  though  by  command  of 
the  lord  treasurer  and  chancellor  of  the  ex- 
chequer, suffer  one  in  execution  at  the  king's 
suit,  and  likewise  at  the  suit  of  a  subject,  to 
go  into  the  country  with  a  keeper  to  collect 
the  king's  debt,  it  is  an  escape.  Anon,  3  Dy. 
297.  pi.  24. 

15.  If  the  habeoB  corpus  bear  teaie  in  the 
end  of  one  term,  returnable  in  another,  this 
writ  will  not  warrant  the  prisoner  going  at 
large  in  the  vacation.  Balden  v.  Temple^  Hob. 
202. 

16.  If  the  sheriff  discbarges  one  afler  an 
arrest  upon  an  execution,  though  the  money 
be  paid,  it  is  an  escape.  Stringer  ▼.  Stanlackj 
Cra  Eliz.  404  Comnton  ▼.  frdand^  1  Mod. 
194, 195. 

17.  The  under-sheriff  takes  a  mortgage  of 
a  prisoner  taken  in  execution  on  a  ca.  sa,  for 
security  of  the  debt,  and  thereupon  the  prison- 
er is  set  at  large ;  the  sheriff  is  removed,  and 
afterwards  the  prisoner  pays  the  money  re- 
covered  to  the  first  under-sheriff;  this  is  an 
escape  in  the  first  sheriff.  Langdim  v.  WaUi§^ 
Lutw.582.[223]. 

IL  What  is  not  so. 

1.  There  can  be  no  escape  where  the  arrest 
is  illegaL  LutUn  v.  Bema^  11  Mod.  50.  Gen- 
ner  v.  Spark*,  6  Mod.  174. 

2.  If  sheriff  deliver  a  prisoner  upon  a  void 
audita  querela,  it  is  no  escape,  and  the  prison, 
er  may  be  taken  again  in  execution.  CoUin^e 
case,  Mo.  354. 

3.  If  one  be  taken  by  a  capias  where  it  does 
not  lie,  it  is  no  escape  to  charge  the  sheriff. 
Weaver  y.  Clifford,  Yelv.  42. 

4.  It  is  not  an  escape  (or  a  prisoner  in  exe- 
cution to  go  abroad  by  virtue  of  a  habeas  cor- 
pus out  of  Chancery,  called  a  day  writ,  pro- 
vided he  be  attended  by  a  keeper.  Harwood 
V.  MatdoM,  2  Show.  298. 

5.  Otherwise,  if  he  ^o  abroad  under  colour 
of  the  day  writ,  and  without  a  keeper.  Cool- 
ing v.  Glover,  2  Show.  299. 

6.  If  the  prisoner  walk  abroad,  and  return 
in  the  time  of  one  sheriff,  and  escape  in  the 
time  of  another  sheriff,  this  is  no  escape  in  the 
time  of  the  second  sherifil  Shmif  of  Essex's 
case.  Hob.  202. 

7.  The  sheriff  bj^  habeas  corpus  conducted  a 
prisoner  in  execution  ia  Bednrd  to  London ; 


the  prisoner,  escaping  from  the  sheriff,  went 
into  Southwark,  and  returned  to  the  sheri£^  so 
that  he  had  him  at  the  return  of  the  writ; 
held  not  to  be  an  escape.  Bennet  v.  Hadsoy, 
Mo.  257. 

8.  If  one  taken  upon  a  capias  escape,  and 
the  sheriff  die,  and  a  new  sheriff  be  made  for 
the  remainder  of  the  year,  and  then  the  same 
person  be  taken  by  another  capias  for  the 
same  cause  and  escape,  this  will  not  charge 
the  new  sheriff.    Anon,  Hob.  202. 

9.  Held  to  be  no  escape,  if  upon  habeas  cor^ 
pus  defendant  depart,  and  return* 

to  sheriff  by  the  return.  Burton  v.  [  *607  ] 
Andreioes,  Mo.  299. 

10.  J  S  w^B  taken  in  execution  by  ca.  sa, 
by  the  bailiffs  of  a  liberty  in  Suffolk  by  war- 
rant of  the  sheriff  of  the  county;  the  bailiffs 
in  bringing  him  to  Westminster  at  the  return 
of  the  writ,  carried  him  at  his  own  request  to 
Lambeth,  which  was  out  of  the  way  from 
Suffolk  to  Westminster ;  held  that  this  was  no 
escape.    Boyton^s  case,  3  Gi.  43  a. 

11.  If  one  be  in  execution  at  the  suit  of  the 
queen  in  the  Fleet,  the  warden  can  suffer  him 
to  go  to  his  counsel  with  the  keeper,  but  not 
if  he  were  in  custody  at  the  suit  of  a  common 
person.    Anon,  Sav.  29. 

III.  Action  agaiicst  the  bbxrhf,  &c.  for  an 

XSCAPK  ; — 

(a)  When  it  lies  ;  and  also  as  to  ike  form  of 
the  action, 

1.  An  officer  was  held  to  be  chargeable  for 
the  escape  of  a  person,  though  the  cause  of 
action  arose  out  of  the  jurisdiction  of  the 
court  by  whose  process  he  was  taken.  Higgin, 
son  V.  Sheif,  Com.  153. 

2.  If  one  taken  on  an  erroneous  ca,  sa. 
escapes,  yet  the  sheriff  is  liable ;  aZt<er  if  on  a 
cap.  ad,  respond,  Shirley  v.  Wright,  1  Salk. 
273. 

3.  The  conusor,  being  in  execution  upon  a 
capias,  escaped ;  it  was  held  that  debt  lay, 
though  the  process  was  erroneously  awarded. 
Conier^s  case,  Cro.  Eliz.  576. 

4.  The  sheriff  k  chargeable  for  an  CMipe 
though  the  process  be  erroneous.  Keisar  t« 
Tyrtell,  2  Bulst  256.    Prac  Ou  K.  B.  25. 

5.  Escape  lies  against  the  sheriff,  although 
the  ei^ution  might  be  avoided  by  audita  ^e- 
rela  or  error.  Gilbert  v.  Sir  G.  Bart,  1  Leon. 
3.  2  Leon.  93. 

6k  If  upon  fresh  pursuit  the  prisoner  be  re- 
taken (though  he  be  out  of  the  view  of  the 
sheriff)  before  the  return  of  the  writ,  he  shall 
be  in  execution  to  the  party ;  but  the  party 
may  have  his  action  against  the  sheriff.  Mo. 
660. 

7.  An  action  is  given  by  statute  against  the 
gaoler,  who  lets  a  prisoner  escape  who  is  under 
an  attachment  for  not  performing  a  decree. 
Morriee  v.  Batik  of  England,  Ca.  T.  Talb.  222. 

8.  A  remanet  in  eustodia  charges  only  the 
marshal  for  an  escape.    Anon,  11  Mod.  4. 

9.  Escape  is  not  purged  by  receiving  the 


607 


ESCAPEL 


money  of  the  defindent  tfterwtrde.    Langton 
V.  WaOiB,  1  lid.  Raym.  S99. 

10.  Where  an  officer  may  justify  the  de. 
tainer,  he  ia  answerable  for  the  escape  of  a 
person.  IBgginaon  v.  Sheif^  Com.  155. 

11.  A  gader  is  chargeable  for  an  escape 
,  where  the  prison  is  brdccn  open  by  rebels; 

and  this  in  the  case  of  prisoners  for  debt  Zsim 
T.  CoUon^  Com.  104. 

12.  Debt  lies  a^j^ainst  sheriff  for  the  escape 
of  a  bankrupt  committed  by  the  commission- 
en  for  refusing  to  be  examined  upon  interro- 
gatories.    Mo.  834.  , 

13.  If  the  dd  sheriff  after  arresting  suffer 
defendant  to  escape,  and  goes  out  of  office  be- 
fore the  return  of  the  writ,  he  is  liable.  2 
Saund.  61  e.  n.  [£.] 

14.  If  a  sherm'  permit  a  voluntary  escape, 
an  action  of  debt  lies  against  him,  or  the  plam- 
tiff  may  have  a  tcire  facia$  against  the  pri- 
■oner.  JBaxton  y.  Hmn^  1  Show.  174.  12  Mod. 
230.     Vinter  ▼.  Alien,  Carter,  212, 213. 

15.  But  he  cannot  have  a  capias  without  a 
scire  faeiaa.    Anon.  12  Mod.  230. 

16.  After  bringing  an  action  for  the  escape, 
the  plaintiff  cannot  rule  the  sheriff  to  bring  in 
the  body.  2  Saund.  61  d.  n.  [a.] 

17.  At  common  law,  an  action  of  debt  for 
an  escape  did  not  lie,  but  only  on  the  case. 
Whitinge  v.  Sir  Q.  ReyneU,  2  Ro.  283.  2 
Keb.  93.  pL  13.    1  Saund.  38. 2l8. 

18.  Debt  lay  upon  an  escape  at  common 
law  before  the  statute  of  1 R.  2.  c  12.  Plow.  36. 

19.  Since  the  statute  of  Westminster  the 
second,  the  plaintiff  has  his  election  as  to  case 
and  debt  1  Saund.  38. 218.  Rex  v.  Lenthall, 
3  Mod.  145. 

20.  It  was  formerly  held  that  no  action  lay 
for  an  escape  after  an  arrest  on  mesne  process, 
but  only  upon  an  execution.  May  t.  Prcbie, 
1  Ro.  389. 400.  Sed  vide  May  t.  Sher^fa  of 
London^  Mo.  852.,  contra, 

21.  And  now  an  action  for  an  escape  on 
mesne  process  can  only  be  in  ease.  1  Saund. 
3a  n.  [g.] 

22.  Where  a  bail-bond  has  been 
[  *II08  ]  *taken,  the  plaintiff  should  demand 
an  assignment  before  he  brings  the 
action.  2  Saund.  61  6.  n.  [t] 

23.  An  action  lies  against  the  sheriff  for  the 
escape  of  an  outlaw.  Leighton  t.  Camono, 
Cro.  Eliz.  707.  Moore,  641.  Bonnor  t.  Stoke, 
ley,  Cro.  Eliz.  652. 

24.  Held,  that  debt  and  not  case  lies  against 
a  sheriff  for  the  escape  of  a  person  taken  on  a 
eapiao  utlagatum,  without  continuing  the  pro- 
cess, for  he  is  in  execution  at  the  suit  of  the 
party.  Wolfe  v.  Davison,  5  Mod.  202.  Sed 
Tide  Cooke  q.  t  t.  Champneys,  1  Stra.  901. 
Fitzg.  265.  contra. 

ftS.  So,  for  letting  a  roan  arrested  on  an  ex- 
eommunieato  capiendo  escape.  Slipper  t.  Mo- 
sen,  2  Rarm.  788. 

26.  Where  the  party  was  in  execution,  debt 
or  case  lies.  Hertford  ▼.  Cfemon,  Cro*  Eliz. 
767. 


27.  If  husband  and  wifo  be  in 
and  the  wifo  escapes,  debt  lies  as  wdi  at  an 
action  on  the  case.  SutdifT.  iSir  O.  JbfieZI, 
lRo.204. 

28.  And  it  lies  fom  pro  rmna  ^bsm  pn 
M^.    Cro.  EL  877.    Stra.  901. 

29.  Debt  lies  as  well  where  the  escape  was 
negligent  as  Tolnntary.    1  Saund.  35. 

30.  The  statute  oflR.  2.  c.  12.,  which  rxies 
an  action  of  debt  against  the  warden  or  the 
Fleet  upon  an  escape  oot  of  executioD,  extends 
to  all  other  gaolers  and  sherifi.  ^Bues  t 
Pope,  1  Saund.  38. 

31.  It  lies  against  the  bailiff  of  a  liberty  fir 
su^Hn^  one  who  was  arrested  at  the  pttia. 
tiff  *s  suit  to  escape.  Mvir  y,  Mynton,  do.  Car. 
329,330.    Holt,  6. 

32.  The  sheriff  is  liable  for  the  escape  of  a 
prisoner  committed  to  the  gaoler.  iSes  t. 
Belwood,  11  Mod.  80. 

(b)  WhennoL 

1.  An  action  lies  not  for  the  escape  of  bail, 
if  no  scire  facias  issued  against  him.  Deterei 
and  Batcliffi^s  case,  2  Leon.  29, 30. 

2.  A  ca.  sa,  directed  to  the  sheriff  to  arrest 
a  defendant  who  was  then  in  custody  of  the 
mayor,  &c ;  he  grants  a  warrant  directed  to 
the  mayor ;  afterwards  they  let  him  escape ; 
the  sheriff  ia  not  answerable.  Case  of  the 
Mayor  and  Burgesses  of  Windosr,  Cro.  EL  26. 
Prac.Ca.K.  a24. 

3.  An  action  for  an  escape  will  not  lie 
against  a  sheriff  after  he  has  retaken  a  pri- 
soner upon  fresh  pursuit,  though  oot  ofsigfat 
Grilsy.  Ridgeway,  3  Co.  52 a. 

4.  If  the  uieriff  return  a  can  wadrescsas, 
no  action  lies  against  him  rar  the  escape; 
otherwiae  in  case  of  execution.  Bfarch,  1 
pLl. 

5.  The  sheriff  lets  one  escape  whom  be  took 
by  cap,  utla,j  when  he  had  a  capias  ad  jafss- 
faciend.  against  him  in  his  hands ;  yet  escape 
lies  not    Anon.  1  Leon.  263.  pi.  :S5a 

6.  An  action  will  lie  for  an  escape  from 
execution  on  a  judgment  in  an  inferior  court, 
if  it  appear  that  the  cause  of  action  did  not 
arise  within  the  jurisdiction,  although  the  de- 
claration on  whtch  such  judgment  was  ob- 
tained allege  that  the  cause  of  action  did  arise 
within  the  jurisdiction  of  the  inforior  eoort 
S^  T.  Hole,  2  Mod.  29. 

7.  Escape  liea  not  if  the  gaol  were  destroy- 
ed by  tempest  or  enemies,    2  Saund.  422. 

8.  A  sheriff  b  not  liable  for  an  escape,  oa- 
less  the  prisoner  was  legally  deliTcred  to  hia 
by  the  nirmer  afaeriff,  or  l^elly  arrested  by 
his  own  officers.    6  Mod.  183.  n. 

9.  Escape  lies  not  if  the  sheriff  puts  in  bail 
above  before  the  expiration  of  the  rule  to  brior 
in  the  body,  though  he  took  no  bail-bond,  x 
Saund.  61  a. 

10.  The  marshal  is  not  chargeable  in  escape 
till  notice  of  the  commitment  Watson  ▼> 
AKtsn,  1  Salk.  272, 273.  12  Mod.  583.  &  C 
See  also  Anon.  12  Mod.  634, 635. 
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(e)  Cf  the  pntie9  toUie  €aim, 

1.  PJaintiffik 

1.  Hoeband  and  wife  maj  join  in  an  action 

of  escape  of  one   in  execution  at  their  suit, 

on  proceee  of  a  court  of  equity.    Huggina  t. 

Dwrham,  2  Stra.  796. 

3.  if  a  sheriff  auffer  a  volnntarj  escape,  the 
creditor  at  whose  suit  he  was  in  custody  may 
have  an  action  a^rainst  the  sheriff,  or  a  fcir« 
f*cia»  against  the  debtor.    BoBtet  t.  Salter^ 

3  Mod«  130. 
[  HI09  ]       *3.  The  action  survives  fi>r  an  ex- 
ecator,  &c    2  Saund.  217. 

4.  If  there  be  an  escape  from  an  execution 
it  the  suit  of  an  administrator,  and  afterwards 
an  executor  proves  the  will,  the  executor  can- 
fiot  bring  an  action  against  the  sheriff  for  the 
eacape.    SUngsby  v.  Lambert^  1  Ra  276. 

5.  Debt  lies  against  the  sheriff  by  the  ad- 
ministraior  of  the  creditor  upon  tlie  escape  of 
the  debtor  who  was  in  execution.  PlaU  v. 
Sienffa  of  London^  Plow.  35. 

6.  The  nominal  plaintiff  in  ejectment  may 
brinf  it    1  Saund.  3d.  n.  [A]. 

7.  A  levies  a  plaint  in  the  sheriff*8  court  of 
London  against  B,  being  in  custody  in  a  for- 
mer plaint  bv  C ;  if  B  escapes,  A  may  bring 
escape.    JaMon   v.  Humpkreya,  Salk.  273, 

2.  Defendants, 

!•  For  escape  out  of  the  compter,  the  action 
must  be  brought  against  both  the  sheriffs  of 
London.  Rydinff  v.  Sheriffa  of  London,  Garth. 
145.    1  Show.  16i.  S.  C.    Anon.  6  Mod.  96. 

^  The  old  sheriff  remains  chargeable  with 
the  escape  of  the  prisoner  in  execution,  till  he 
have  delivered  him  over  to  the  next  sheriff. 
Hob.  26a 

S'  A  prisoner  escaping  in  time  of  a  former 
S*oler,  returna  to  prison,  and  escapes  again  in 
time  of  the  new  gaoler;  the  plaintiff  may 
char^  either  of  the  gaolers.  James  y.  Petrce, 
2  Lev.  132. 

^  The  marshal  by  his  patent  might  make 
a  deputy ;  the  deputy  suffers  one  in  execution 
fo  ^  into  Norfolk  with  a  keeper;  the  deputy 
IB  Uable  for  an  escape.    3  Dy.  278.  pi.  5. 

5.  The  marshal  of  the  Kin^^s  Bench,  while 
|he  office  was  held  by  inheritance,  was  not 
wle  for  an  escape  suffered  by  his  deputy. 
Cro$$e  V.  UnthaU,  2  Show.  308. 

o.  But,  by  8  &  9  Will  3.  c.  27.,  the  person 
to  whom  the  inheritance  belonged  was  made 
"*^le  for  escapes.    2  Show.  308.  n.  (a). 

7*  If  one  be  committed  to  the  sheriff  for  a 
^ime,  and  the  gaoler  suffer  him  to  esca|ie,  the 
filler  ia  liable,  and  not  the  sheriff;  for  the 
■heriff  shall  answer  civilly  for  the  faulU  of  his 
|«^r,  bat  not  criminally.    Res  v.  Fall,  Salk. 

8.  A  iheriff  is  chargeable  criminally,  though 
not  capitally,  for  escapes  suffered  by  the  gaobr 
^prisonen  committed  to  the  sheriff.  RexY. 
^lLd.Raym.424. 

9.  The  superior  officer  is  liable  for  the  vo- 
nmtary  escapes  suffered  by  his  deputy,  un* 
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lessthedepuUtionisfiyrliA.    Baxr.LantkaUt 
3  Mod.  146. 

10.  A  sheriff  is  liable  for  the  escape  of  a 
prisoner  committed  to  the  gaoler.  Rex  v.  BaL 
wood,  11  Mod.  80. 

11.  Gaoler  and  sheriff  are  both  answerable. 
Rex  V.  FeUa,  5  Mod.  416. 

12.  If  the  grantee  for  life  of  the  custody  of 
a  prison  be  insufficient,  the  grantor  seised  in 
fee  shall  be  liable  to  an  action  of  debt  on  an 
escape ;  for  he  who  is  in  the  office  as  supe- 
rior is  in  such  case  answerable.  Plummer  v. 
WhiteheU,2 Mod.  113.  T.Jones, 60.  1  Vent 
314.  S.  C. 

13.  Debt  does  not  lie  against  the  executor  of 
the  warden  for  suffering  one  in  execution  to 
escape  from  the  Fleet,  unless  the  warden  was 
convicted  in  his  life-time.    3  Dy.  322.  pi.  25. 

14  Debt  is  not  maintainable  against  the 
executor  of  a  sheriff  or  gaoler  for  an  escape 
out  of  execution.  WheaUey  v.  Lane,  1  Saund. 
21& 

15.  Debt  for  an  escape  will  not  lie  against 
the  heir  of  the  gaoler.    3  Dy.  271.  pL  25. 
[See  alao  ante,  div.  IIL  par  taitum.] 

(d)  Feiitfs. 

1.  Sheriff  lets  a  prisoner  go  at  large,  and  he 
goes  into  another  county ;  debt  lies  against  the 
sheriff  for  an  escape  in  the  other  county ;  for 
it  is  an  escape  in  every  county  into  which  he 
he  who  is  let  at  large  shall  go.  Piatt  v.  Sha^ 
rifa  of  London,  Plow.  37. 

2.  £scape  is  not  local ;  therefore  an  action 
may  be  brought  in  Middleaex  for  an  escape 
out  of  the  Marahataea^  which  is  in  Surrey. 
3  Dy.  27a  pL  5. 

(e)  TlmeofJUingihabUl 
BiU  may  be  filed  against  warden  in  Tiea- 
tion.    1  Saund.  35  ^  n.  [/]. 

(f )  Pleading  in  an  action  for  an  eaeapa, 
1.  Declaration. 

1.  In  an  action  for  an  escape  in  mesne  pro- 
cess, the  declaration  must  aver  a 

cause  of  action  against  the  person*  [  *6l0  ] 
who  escaped,  and  roust  prove  it  as 
averred.    2  Saund.  150  a. 

2.  If  a  prisoner  be  removed  from  the  King*s 
Bench  prison  to  the  Fleet,  and  escape,  a  de- 
claration for  such  escape  need  not  show  the 
process  against  him  In  the  Common  Pleas. 
GambUr  v.  Wright,  7  Mod.  167.  W.  Kely. 
115.    Stnu951.S.a 

3.  In  an  action  on  the  case  against  the  mar- 
shal of  the  King*s  Bench  for  Uie  escape  of  a 
prisoner  removed  by  habeaa  corpua  from  the 
Fleet,  if  the  declaration  state  that  **  by  virtue 
of  a  writ  of  habeaa  eorpua  directed  to  the  war- 
den of  the  Fleet,  he  was  in  due  manner  com- 
mitted to  the  King's  Bench,"  it  is  bad  for  re- 
pugnancy.   Bourne  v.  Croling^  2  Show.  17. 

4.  Case  for  an  escape  upon  mesne  process 
must  recite  the  former  Judgment,  &rC.  Jo&n* 
son  V.  Waring,  1  Keb.  109.  pi.  3. 

5.  In  an  action  of  escape,  the  description  of 
the  place  where  the  prisoner  was  •nrrendered 
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into  the  deftoduit*!  euitody  ii  immaterial. 
Oate$  y.  BRchen,  1  Stra.  595. 

6.  If  the  declaration  in  debt  on  an  escape 
after  a  commitment  do  not  conclude  prout 
patet  per  reeordum,  it  is  but  matter  of  form. 

Yates  ▼.  Brigg$,  5  Mod.  8. 

7.  In  an  action  of  escape  against  the  she- 
riffs of  London,  it  is  sufficient  to  show  that 
the  plaintiff  levied  a  plaint  against  the  party, 
and  that  he  was  charged  in  custody.  Jaekton 
T.  Humphreye^  11  Mod.  69. 

8.  Debt  by  an  executor  for  an  escape  on  a 
judgment  obtained  by  himself,  should  be  in 
the  detinet  only.  Gloter  y.  Kendal,  Lutw. 
[369.]  893.  LaneatUU  v.  Sidlv,  Hob.  264. 272. 

9.  So,  if  the  plaintiff  die  after  the  defendant 
is  in  execution  on  a  judgment  in  debt,  and 
then  the  prisoner  escape,  the  executor  should 
bring  his  action  against  the  gaoler  for  an 
escape  in  the  deiinet  only.  PauU  v,  Moodie, 
3  Ro.  132. 

10.  Escape  should  be  brought  by  an  execu- 
tor in  the  debet  and  detinet  when  judgment 
was  obtained  by  him  on  an  oblififation  entered 
into  with  the  testator.    1  Saund.  112. 112  a. 

11.  Debt  in  the  debet  et  detinet  does  not  lie 
vainst  a  sheriff  for  an  escape.  Brook  v. 
Cooke,  Comb.  114. 

12.  In  an  action  On  the  case,  plaintiff  de- 
clares that  the  party  was  in  execution  at  the 
suit  of  his  testator;  the  declaration  is  good 
without  a  profert  in  curia  of  the  will.  Barrett 
y.  Wineeombe,  1  Ro.  78. 

13.  In  an  action  for  an  escape  upon  mesne 
process,  there  should  be  three  counts ;  1.  for 
the  escape ;  2.  not  arresting ;  3.  not  assigning 
the  bail-bond.  2  Saund.  61  6.  n.  [f].  154. 
n.  [c]. 

14.  Debt  upon  an  escape  ought  always  to 
pursue  the  first  action.    Cro.  Jac.  294. 

15.  In  debt  for  an  escape  of  one  out  of  ex- 
ecution, the  plaintiff  must  show  that  he  has  re- 
covered a  judgment  Jonee  v.  Pope,  I  Saund. 
38,39.    1  Sid.  306.  S.  C. 

16.  And  also  the  ca,  ea.  thereon.  1  Saund. 
37. 

17.  The  record  must  be  stated  most  accu- 
rately,   i  Saund.  38.  n.  [I'], 

18l  And  it  is  not  sufficient  to  say  mod  cum 
ftcuperaaoet,    Jones  y.  Pope,  1  Sid.  o06. 

19.  It  must  appear  that  the  commitment 
was  of  record ;  but  the  record  need  not  be  set 
out  Wightman  y.  Mullens,  2  Stra.  1226.  1 
Saund.  38. 

20.  The  omission  must  be  specially  demur- 
red to.    1  Saund.  39.  n.  [m]. 

2.  Plea. 

1.  In  action  for  an  escape  against  the  Ser- 
jeant of  London,  a  plea,  that  the  sheriff  com- 
manded  him  to  deliver  him  the  prisoner,  is 
good.    Husband  v.  Cole,  1  Sid.  318. 

2.  If  the  warden  of  the  Fleet  be  sued  by  an 
attorney  in  the  King*s  Bench  in  an  action  for 
an  escape,  he  may  plead  that  he  b  an  officer 
of  the  Common  Pleas.  TSeiford  y.  Hurgins, 
H  Mod.  404. 


3.  A  precedent  aasent  of  the  phiatiff  wiB 
excuse  an  escape,  bat  not  a  sabaeqneot  one. 
ScoU  y.  Pfacodi:,Salk.27l.     1  Ld.Raym.SS5. 

4.^  In  debt  against  sheriff  for  an  eacape  •! 
H,  defendant  pleads  that  he  escaped  at  S, 
against  his  will,  and  held  unnecessary  to  tia- 
verse  the  escape  at  H.  Harvew  y.  Retmd, 
W.  Ja  144. 

5.  To  an  action  afainat  a  aheriff  fiir  an  es- 
cape,  held,  he  could  plead  good  mteaxitf 
taken,  although  upon  a  habeas  cor- 

pu»*,  he  returned  parat,  kabeo,  for  that  [  *611  ] 
is  finable  by  the  court,  but  no  ad- 
vantage to  the  party.    Barton  y.  AUoBSrtkj 
Cro.  Eliz.  624. 

6.  In  an  action  for  an  escape,  defendant  may 
plead  double.    JRng  v.  Hugg^s^  Com.  422. 

7.  In  an  action  of  debt  ror  an  escape,  wd 
tiel  record  is  a  good  plea.  Madtx  y.  Feio^, 
Hob.  209. 

8.  Reseous  upon  mesne  process  is  a  good 
plea  for  the  sheriff  in  escape.  Mtjf  y.  iViifi 
Cra  Jac.  419. 

9.  If  the  reseous  is  a  good  excuse,  the  she- 
riff may  plead  it,  though  he  has  never  retom- 
ed  it    2  Saund.  345. 

10.  Rescue  by  any  but  common  enemies,  is 
no  excuse  for  the  escape  of  a  prisoner  fafrooght 
out  on  habeas  corpus  between  jadj;;ment  and 
execution.     Crompton  y.  Ward,  1  Stra.  429. 

11.  It  is  no  plea  for  a  gaoler,  that  traiton 
broke  the  prison  against  his  wilL  33  H.  6. 1. 
Lane  v.  Cotton,  1  Ld.  Raym.  651. 

12.  If  the  sheriff  makes  fresh  puranit  aAcr 
prisoner  escaped  involuntarily,  and  retake  him 
before  action  brought,  this  is  an  answer  to  an 
action  for  the  escape.  Harvey  y.  Reiymdl,  W. 
Jo.  145.  Sir  R.  Bovy's  case,  1  Vent  Sll,  217. 
S.P. 

13.  A  retaking  will  be  no  exenee,  if  the  es- 
cape be  voluntary.  Wkittinge  y.  Sir  G,  Btf- 
nd,  2  Ro.  283.    ^turton  v.  Hems,  1  Show.  174 

14.  Retaking  is  no  plea  after  an  actka 
brought  for  an  escape.  Harvey  y.  SSr  G,  Rtf- 
neM,Lat200.    W.Jo.  145. 

15.  Nor  is  it  a  good  plea  in  debt  that  the 
party  was  taken  on  fresh  pursuit  the  dav  tiie 
bUl  was  filed.    BdU  v.  Briggs,  13  Mod.  51. 

16.  A  voluntary  escape  need  not  be  tn- 
versed  where  defendant  pleads  fireah  pursuit 
and  retaking.    1  Saund.  34. 

17.  A  retaking  must  bo  pleaded,  and  with 
an  affidavit    1  Saund.  34. 

18.  In  an  action  for  an  escape,  the  deftod- 
ant  pleaded  that  the  prisoner  escaped  and  re- 
turned before  the  action  brought,  without  hii 
knowledge,  and  was  in  execution  for  the  dsai> 
ages  on  tiie  said  judgment,  and  it  was  hoUm 
well,  being  tantamount  to  a  retaking  on  a 
fresh  pursuit  Chambers  v.  Gomftier,  Coaa. 
554. 

19.  In  debt  against  a  sheriff  for  an  escape, 
the  declaration  stated,  that  the  aheriff  bed 
taken  the  prisoner  in  execution  at  S,  in  Deyon- 
shire,  and  had  afterwards  sofiered  him  to  es. 
cape  in  the  ward  of  C9ieap»  London;  the  de- 
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fefi^ant  by  hia  plea,  confeaiing  that  the  priipn> 
er  ^vras  taken  at  S,  and  etcaped,  alleged  that  he 
WMt«ie  fresh  suit  at  S,  and  by  ▼irtue  of  the  said 
execution,  and  before  action  brought,  retook 
the  priaoner;  tho  plaintiff,  protesting  that  the 
defendant  did  not  make  fresh  suit,  replied, 
tbttt  afler  the  prisoner's  escape,  and  before  he 
"Was  retaken,  he  was  one  whole  day  and  night 
a.t  the  ward  of  Cheap,  in  London,  out  of  the 
si^ht  of  the  defendant:  on  demurrer  to  this  re> 
plication  it  was  held,  that  the  plea  was  insuf- 
ficient in  justifying  the  retaking  atS,  without 
wLDBwenag  the  escape  at  L;  and  that  if  the 
plaintiff  had  demurred  he  should  have  had 
judgment;  but  as  he  had  relied  upon  the  pro- 
teatatioD  that  the  prisoner  was  out  of  sight, 
and  had  not  dented  the  firesh  suit,  there  did 
not  appear  upon  the  record  any  cause  of  ac- 
tion.    GriU  y,  Ridgeway^  3  Co.  52  a. 

20.  In  debt  on  escape,  the  sheriff  shall  not 
take  advantage  of  an  erroneous  process.  0de9 
▼.  Clarke^  5  Mod.  413.  3  Saund.  101.  n.  *. 
<2). 

91.  Thus,  error  in  the  commitment  will  not 
excuse  the  gaoler  for  an  escape.  Rex  v.  Fe2/, 
1  IjA.  Raym.  434. 

22L  Nor  can  he  avail  himself  of  any  error 
is  mesne  process  which  the  defendant  might 
have  availed  himself  of.    2  Saund.  101  a  a, 

23.  In  debt  for  an  escape  against  the  she- 
liflf^  he  cannot  take  advantage  of  there  having 
been  a  full  term  between  the  ietie  and  the  re- 
turn of  the  writ    ShirUy  v.  RijgM,  7  Mod.  29. 

24.  A  person  was  in  execution  upon  an  er- 
nmeooB  judgment,  and  escaped,  and  judgment 
and  execution  was  had  against  the  gaoler,  and 
then  the  first  judgment  Was  reversed,  yet  thot 
against  the  gaoler  shall  stand.  GM  VrStrode, 
3  Mod.  325. 

25.  But  if  the  judgment  be  merely  void,  the 
sheriff  can  take  advantage  of  it   2  Saund.  101 

a  a, 
I  *612  ]     *26.  Escape  against  the  sheriffs  of 

T,  who  plead  they  let  him  at  laree 
by  a  writ  of  privilege  from  the  council  of  Y, 
not  showing  their  autliority ;  the  bar  is  not 
good.    CoUton  V.  Ro$a,  Cra  Eliz.  893. 

27.  A  kahetu  corpui  cannot  be  pleaded  to  an 
escape  that  happened  long  before  the  return 
of  it    Holdroid  v.  lAddel,  1  Ld.  Raym.  241. 

28.  Debt  for  an  escape  is  not  within  the 
statute  of  limitations,  though  actions  on  the 
case  are.  Jone$  v.  Pope,  1  Sid.  305.  2  Saund. 
67  a.  , 

3.  Replication. 

In  an  action  on  the  case  for  the  escape  of 
one  taken  on  mesne  process,  the  defendants, 
sheriffs  of  L,  plead  that  the  prisoner  was  res- 
coed  from  them ;  the  plaintiff,  by  replication, 
gives  a  history  of  matter  to  prove  that  defend- 
ant might  have  carried  the  prisoner  to  gaol, 
and  because  it  was  too  va?ue  and  indefinite, 
judgment  against  the  plaintiff.  Whitrow  v. 
Edvrin,  Lutw.  [51].  128. 

(g)  Abatement  of  the  aetiotu 

la  an  action  against  two  sheriffis  if  aAer  the 


return  of  the  venire  faeia$f  and  befbre  trial,  eoo 
of  them  die,  the  bill  abates  not,  for  he  can  have 
no  other  action  but  against  the  survivor,  no 
more  than  in  trespass  or  in  replevin.  Beit' 
nion  V.  Wateon  and  other e^  Cro.  Eliz.  625. 
(h)  Evidence. 

1.  In  debt  for  an  escape,  if  the  plaintiff  de« 
clares  upon  an  escape  of  two,  it  is  sufficient  if 
one  only  be  found  to  have  been  taken  in  exe- 
cution. Roberte  v.  Herbert,  1  Sid«  5.  Skin. 
583.  S.  P. 

2.  Whatever  evidence  would  be  sufficient 
to  charge  the  original  defendant,  will  be  ad- 
missible against  the  sheriff.  2  Saund.  150  6. 
n-Ja]. 

3.  A  eemmiUitur  upon  the  roll  is  good  evi^ 
dqnce  in  escape,  without  an  entry  in  the  mar- 
shal's book.  Speneeley  v.  Sutton,  1  Ld.  Raym. 
705. 

4.  A  negligent  escape  may  be  given  in  evi* 
dence  under  a  declaration  alleging  the  escape 
to  have  been  voluntarily.    1  Saund.  34. 

5.  In  an  action  agamst  a  gaoler  for  an  es- 
cape, the  defendant,  on  nil  dwet  pleaded,  may 
give  fresh  suit  in  evidence.    1  Mod.  116. 

6.  In  an  action  against  the  sheriff  of  Lon- 
don for  an  escape  from  the  Compter,  it  is  su^ 
ficient  to  show  that  the  plaintiff  levied  a  plaint 
against  the  party,  and  that  he  was  charged  in 
custody.    Jackeon  v.  Humphreye,  11  Mod.  69. 

7.  The  evidence  may  bo  of  an  eseape  be- 
fbre Judgment,  though  the  declaration  allego 
it  to  DC  afler.    Key  v.  Brigge,  Skin.  583. 

(i)  CoHe, 

No  costs  upon  nonsuit  in  this  action.  Anon. 
2  Leon.  9.  pL  12. 

(j)  Error. 

Where  the  plaintiff  had  recovered  55Z.  lOt., 
and  the  ea.  ea.  on  which  the  defendant  was 
taken  in  execution  was  but  for  51/.  2s.,  and 
the  plaintiff  in  an  action  of  debt  for  an  escape 
recovered  against  the  sheriff  the  said  552. 10s., 
this  mistake  in  the  execution  is  not  assignable 
for  error.    Jaequee  v.  Ceear,  2  Saund.  101. 

IV.  RkHSDT  for  THK  PLAINTirF  AOAIltrr  THB 
PARTY  XSCAPING. 

1.  Held,  that  where  a  person  in  execution 
escapes,  the  plaintiff  shall  never  have  remedy 
against  him  again,  nor  can  the  goaler  retake 
him.    Piatt  v.  Sheriffe  ef  London,  Plow.  36. 

2.  Where  a  prisoner  escapes  by  permission 
of  the  sheriff,  he  may  be  taken  again  by  the 
party  plaintiff.    Anon.  1  Vent  4.    1  Lev.  311. 

3.  Whether  the  escape  be  voluntary  or  not, 
plaintiff  may  have  a  new  ca.  ea,    1  Saund.  35. 

4.  The  plaintiff  may  retake  a  prisoner  by  a 
new  ca,  ea.,  or  he  may  charge  the  sheriff  for 
an  escape,  if  he  has  not  retaken  the  prisoner 
before  action  brought  Ridgeway*e  case,  3  Cow 
52a. 

5.  Or  he  may  have  an  action  of  debt  opsci. 
"ff.  on  the  former  judgment,  though  the  escape 

voluntary.     Sa£iU  v.   JVi^am,   Lutw. 
[529.]  1264.    i  Saund.  35. 
65.  If  a  peraon  committed  on  an 
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meaio  eapUndo  efcape,  a  new  writ 
[  *613  ]  shall  issue  if  the  sheriff  have  not  *re. 

turned  the  old  writ,  or  the  party  have 
heen  removed  by  habeas  eorpui.  Rex  v.  BaU, 
6  Mod.  79. 

7.  If  a  prisoner  escape,  on  the  death  of  a 
marshal,  there  is  no  remedy  but  to  retake  him. 
1  Mod.  14 

8.  After  an  escape,  plaintiff  by  stat  8  &>  9 
W.  3.  may  sue  out  any  other  kind  of  execu- 
tion on  the  judgment    1  Saund.  35. 

V.   KKMKDT  FOa  THB  SHKaiFP. 

1.  Upon  a  voluntary  escape,  the  sheriff  can- 
not have  an  action  against  the  prisoner,  though 
he  can  upon  a  negligent  escape.  Savage  v. 
Becham^  Mo.  597. 

S.  The  sheriff  may  bring  an  action  for  an 
escape  against  a  prisoner  before  he  has  paid 
the  money.  Norvoick  Skeriffe  v.  Bradskaw, 
cited  11  Mod.  135.  n. 

3.  Where  the  prisoner  escapes,  and  before 
the  sheriff's  suit  for  an  escape  the  debt  is 
satisfied,  but  it  appears  not  by  whom,  an  ac- 
tioo  will  still  lie  bv  the  sheriff  upon  that 
escape.  Sherife  of  ifonrich  v.  Bradshaw,  Cro. 
Elii.53. 
VI.  RttPKnriMO  rm  ketaking  or  ▲  paisoNni 

APrea  AN  ISCAPC,  AND  HBaUN  OF  XSCAPK- 

WAaaANTS. 

1.  By  8  &  9  W  3.  c.  27,  «*if  any  prisoner 
in  execution  shall  escape  by  any  ways  or 
means  howsoever,  the  creditor  at  whose  suit 
such  prisoner  was  charged  in  execution  at  the 
time  of  his  escape,  may  retake  such  prisoner 
by  any  new  eaptos,  or  eapiae  ad  eatiefaeien- 
dum,  or  sue  forth  anv  other  kind  of  execution 
on  the  judgment,  as  if  the  body  of  the  prisoner 
had  never  been  taken  in  execution.*'  3  Mod. 
136  fiolts.    1  Show.  174.  n. 

2.  Where  he  escapes  of  his  own  wrong,  the 
gaoler  may  retake  him,  till  the  plaintiff  has 
made  his  election  whetlier  he  will  sue  him  or 
the  party.    Buxton  v.  Home,  1  Show.  177. 

3.  If  a  prisoner  escape  by  negligence  he 
may  be  retaken  by  the  sheriff  or  the  party ; 
but  if  he  escape  by  leave  of  the  sheriff,  he  can- 
not be  retaken  by  him,  but  may  be  retaken  by 
the  party.  AUanaon  v.  Butler,  I  Sid.  330.  2 
Leon.  119.  Atkinson  v.  Jameson,  cited  11 
Mod.  3.  n.  Buxton  v.  Home,  1  Show.  177.  1 
Saund.  35.    1  Barnes,  269,  270.    3  Salk.  159. 

4.  If  it  be  with  consent  of  the  plaintiff,  then 
neither  plaintiff  nor  sheriff  can  retake  him, 
though  the  debt  be  unsatisfied.  1  Show.  1 77. 
Anon,li  Mod. 3. 

5.  Otherwise,  where  the  party  is  in  custody 
on  mesne  process.  Jones  ▼.  Pope,  1  Saund.  35. 

h,  n.  r^]. 

6.  The  sheriff  may  retake  a  prisoner  in  ex- 
ecution where  the  escape  is  negligent,  as  well 
after  action  brought  as  before,  or  he  may  have 
an  action  on  the  case  against  him ;  and  Con- 
sequently, on  such  recaption,  the  prisoner  can- 
not  have  an  audita  qtterela:  otherwise,  if  the 
sheriff  voluntarily  suffer  him  to  escape^  Ridge^ 
ioay'«ca8e,3Ca52a. 


7.  A  pnaooer  mfibred  vuluntarilj  tDcnps 
by  one  marshal,  may,  on  a  voluntary  nrtra^ 
der,  be  lawfully  detained  by  his  noNMr. 
Grant  v.  Somikers,  6  Mod.  183. 

8.  Upon  a  negligent  escape,  the  sheriff, &c 
is  excused  by  a  retaking  before  actios  irwfk. 
1  Saund.  36.  Slaneiumse  v.  JMiOliaf,  Stn.  €!l 
Barnard.  354 

9.  A  prisoner  who  baa  escaped  mav  be  re* 
taken  on  a  Sunday,  cither  by  the  officer  oo 
fresh  pursuit,  or  by  virtue  of  an  eicapevu^ 
rant  Parker  v.  Afore,  6  Mod.  95.  Sir  E 
Moore's  case,  2  Ld.  Raym.  103a 

10.  But  if  A  be  arrested  at  the  loitof  B, 
and  be  discharged  by  the  sheriffii,  not  know* 
in^  there  was  a  detainer  against  him  it  the 
suit  of  C,  and  be  arrested  on  the  Sondty  ibi- 
lowing  at  the  suit  of  C,  this  is  an  origuul  tak- 
ing, and  not  a  retaking  after  an  escape;  vi. 
therefore  he  shall  be  discharged  from  this  ar- 
rest by  virtue  of  29  Car.  2.  c.7.  idmiMT. 
Jameson,  6  Mod.  95  n. 

11.  A  prisoner  may  be  taken  opoo  m 
escape-warrant  befiire  Uie  sitting  of  the  camt, 
though  his  name  is  in  the  day  role  that  daj. 
Daniel  v.  Morewood,  2  Ld.  Raym.  9^. 

12.  A  j  udgc  of  either  Court,  where  the  oam- 
mitment,  action,  judgment,  or  ^'^'^f^'^ 
may  grant  such  warrant  Rex  v.  Ihakr^  o 
Mod.241. 

13.  An  escape-warrant  granted  oo  I  Anne. 
c.  6.  must  be  executed  by  a  *oonsta. 

ble  or  other  legal  officer;  and  there- [  *«»  J 
fore,  although  such  a  warrant  may  ^ 
be  granted  to  private  persons,  yet  if  exeesw 
by  them,  the  party  shall  not,  pursoanttotw 
sUtute,  be  committed  to  the  ^^'^"^^"''^'^V^gl^ 
to  the  prison  fW>m  whence  he  escapeo.  iu» 
V.  Doughty,  6  Mod.  154.  . 

14.  If  a  prisoner  in  custody  of  the  mum 
on  mesne  process  escape,  and  being  rev^ 
on  an  escape-warrant  under  the  1  Anne,  cJS. 
is  committed  to  Newgate,  and  dischaJ|W 
therefrom  on  his  entering  into  an  a£reen>fl» 
with  and  by  the  consent  of  his  creditor,  M 
cannot  bo  retaken  on  a  second  *'^*P^^ 
rant  for  not  performing  his  agreement,  or* 
tained  on  his  being  afterwards  in  t^^^w 
of  the  marshal  at  the  suit  of  another  crwHW- 
TUden  v.  Parf  reman,  6  Mod.  254. 

15.  Escape-warrant  does  not  lie  agww » 
prisoner  for  a  mere  contempt  ^^'^fl^' 
Pwie,  Stra.  99.    Paine't  case.  H  «»•  ^• 

16.  A  prisoner  cannot  be  retaken  fcr^ 
WXttifiF  V.  Cooii,  Stra.  909.    2Bomafd.» 

17.  If  a  prisoner  for  debt  «cape,andherej 
taken  on  an  escape-warrant,  the  court  wiJJ 
discharge  him  on  his  bringing  the  money 
court    HothersheU  v.  ^oiot,  6  Mod.  31. 

VII.  RxspiOTiNOAVOUjimaTinw* 

1.  A  prisoner  who  escapes  and  retorw," 
lawful  custody.    Anon.  11  Mod.  341. 

2.  An  escape  is  purged  by  a  '''''"JJJJiji. 
escape-warrant  cannot  be  eMCOtwiilw**^ 
Anon.  Stnu  423. 
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3.  The  ▼olontary  return  of  a  priaoner  who 
hms  escaped,  ia,  (if  before  action  brought,) 
eqtial  to  a  retaking  upon  fi:e8b  punoit  6  Mod. 
183.  n. 

VTII.  RnPBcnmfG  iNDEMNmr  against  eboapis. 
A.  bond  gi^en  to  sa^e  a  g^aoler  harmless 
affalnst  past  escapes  is  good,  but  not  against 
future  escapes.  Fox  ▼.  TiUy,  6  Mod.  5^25.  1 
Saond.  161.    MaHin  v.  Blitkman,  Yelv.  197. 

DC.  CaisnNAL  asspoNsrBiLrnr  of  thc 

SHERIFF,  SlC 

1  •  The  escape  of  a  criminal  that  is  pardon* 
ed  is  punishable.  Rex  v.  Fell^  1  Ld.  Rajm. 
425. 

2.  Attachment  not  to  be  granted  for  a  toU 
untary  escape.  Cfaoler  of  ShretD9bury*8  case, 
Stra.532. 

3.  To  make  an  escape  fekmj  in  the  gaoler, 
he  that  was  suffered  to  escape  ought  to  be  a 
felon  at  the  time  of  the  escape.  HaU$  y. 
Pc<s<,  Plow.  263. 


ESCHEAT. 

1.  Where  the  heir  at  law  dieawithont  heir, 
the  land  escheats,  and  the  lord*s  title  will  pre- 
cede any  future  devise.  Gardner  v.  Sheldon, 
Yangh.  370. 

2.  Land  escheats  to  the  lord  in  petty  treason 
or  felony.    Jenk.  Cent.  125. 

3.  Escheat  cannot  be  of  the  lands  of  a  f$lo 
de  ae.     I  Sannd.  362.  n.  [a], 

4.  If  a  remainder,  depending  upon  an  estate 
for  life,  escheat,  the  seigniory  is  extinct 
Weaton  v.  Garmon,  1  Leon.  255. 

5.  Escheat  of  land  to  a  seigniory  destroys 
the  warranty  annexed  to  the  seigniory.  BioU 
T.  OMtom,  Hob.  25b 

6.  In  Mcheat  brought  by  baron  and  feme, 
the  writ  must  conclude  to  the  feme  only.  Earl 
ef  Clanrickard  ▼.  Sidney,  Hob.  1. 

ESCROW. 

1.  If  a  writing  be  delivered  as  an  escrow  to 
be  the  party's  deed  on  certain  conditions  to  be 
performed,  and  afterwards  the  obligor  or  obli- 
gee dies,  and  then  the  condition  is  performed, 
the  deed  is  good.  Bowyer  v.  Ferryman,  5  Co. 
84a. 

2.  Respecting  tiie  delivery  of  a  deed  or  bond 
as  an  escrow,  see  ante,  tit  DkkDi  div.  (b)  p. 
468. 


BSSOI6N. 

I.  WhKI  All  XBOlOll  IS  ALLOWED, 

p.  615. 
[  *615  ]  IL  When  not,  p.  615. 

III.     How  THB  CSSOraif  SHOULD 
AND  PEOCEEDINOS  UPON  H",  p.  615. 


I.  When  an  xssoiaN  is  allowed. 
1.  In  writ  of  dower,  to  be  endowed  of  seve- 
ral manon,  the  tenant  cast  an  essoignf  which 


was  challenged ;  hot  the  eourt  allowed  it,  and 
held,  that  the  sUt  12  Edw.  2.  de  eaaoinia  ca- 
lumniandu  extends  to  an  essoign  of  the  king's 
service,  and  not  to  a  common  essoign.  Beth 
ingfieUTe  case,  9  Co.  26. 

2.  An  essoign  is  allowed  far  the  tenant  at 
the  return  of  the  eentVe/ociaa  in  a  jreal  action, 
iinon.  3  Dy.  324.  pi.  36. 

3.  When  one  essoign  has  been  cast,  another 
may  be  cast  and  allowed.  EarlafClanricllmrd 
v.  Leiceater,  W.  Jo.  7. 

II.  When  not. 

1.  A  corporation  aggregate  is  not  entitled 
to  an  essoign  in  a  persona!  action.  Symmona 
V.  Mayor,  ^c.  of  TWness,  Ca.  Prac  C.  r.  8.  1 
Ld.  Raym.  79. 

2.  After  one  default  and  re-summons,  an 
essoign  is  not  allowable.  Cort  v.  Bp.  of  Si» 
DawTa,  Cro.  Car.  341. 

3.  Tenant  refusing  to  appear,  but  seen  in 
court,  shall  not  be  essoigned.  3  Dy.  268.  pL 
16, 

4.  An  essoign  ought  not  to  be  cast  lor  the 
defendants  or  tenants  where  they  appear  by 
attorney.  Res  t.  iSSr  7.  Dreidon,  Cra  Car. 
511. 

5.  An  essoign  lies  not  on  a  eapiaa,  and  the 
plaintifr  may  go  on  notwithstanding  an  irre- 
gular non^oa*  Barclay  v.  Earle,  2  Stra.  1194. 

6.  Eaaoign  shall  not  be  albwed  in  dower 
after  issue.  Hidiaon  ▼.  Hiekaon^  Hutt  69. 
Scd  vide  ante,  div.  I.  pL  2. 

7.  If  a /ormedon  be  returned  tarde,  the  ten- 
ant cannot  be  essoigned,  for  he  had  no  day  in 
court    2  Dy.252.pl.  94. 

8.  After  the  vouchee  has  entered  into  war- 
ranty, the  tenant  can  have  no  more  essoigns. 
29  £.  3.  48.  Earl  of  Cianriekard  vi  UaU^ 
Hob.  47. 

9.  No  essoign  lies  in  any  personal  action 
whatsoever,  even  where  a  peer  or  member  of 
parliament  is  party.  Symnumda  v.  Mayor  of 
Totneaa,  Ca.  Prac  C.  P.  a 

III.  How  TBE   ESSOION  SHOULD  Si;  AND  FBO* 
CEBDINGS  UPON  IT. 

1.  Prayees  in  aid  may  sever  in  their  ee- 
soigns ;  but  in  aeire  faciaa,  the  prayer  ift  aid 
cannot  have  any  essoign.    1  Dy.  26.  pi.  166. 

2.  The  essoign  for  an  advowson  b  deplaeir 
toterrm.    Hob.  304. 

3.  That  an  attorney  is  entered  of  reeord, 
good  challenge  to  an  essoign.  BurgMU  ▼. 
Archbp,  of  York,  1  Ld.  Raym.  80. 

4.  It  is  error  to  reject  it ;  not  so  to  allow  it 
Jenk.  Cent  191.    1  Ld.  Raym.  79. 

5.  If  an  essoign  be  cast,  and  a  day  given, 
but  not  said  to  be  idem  diea  daiua  to  the  de- 
fendant, it  is  error.  Clobery  t.  Bp,  of  ExeUr^ 
Cartb.  172. 

6.  Judgment  is  final  on  quashing  an  essoign. 
1  Ld.  Raym.  80.  • 

7.  If  the  defendant  appear  and  be  essoigned, 
no  amerciament  ought  to  lie  against  him. 
Stnaer^a  case,  2  Leon.  185. 
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ESTATE. 

I.  Or  ttTATtt  GXNKRALLT,  p.  616. 

IL  What  is  a  good  luiitation  of  an  m- 
TATB,  p.  616. 

III.  What  uihtations  ame  void,  p.  616. 

IV.  When  an  estate  in  noB  is  ckeateo,  p. 

616. 
V.  When  an  estate  tail  is  cksatbd,  p. 

617. 
VL  What  hames  an  estate  iok  zjfx,  p. 

619. 
VII.  What  gives  an  estate  voe  tea&b,  p. 

619. 
VIII.  When  the  paktt  has  an  estate  at 

WILL  ONLY,  p.  619. 

IX.  When  an  eotatb  passes  bt  mrucATibN, 

p.  619. 
X.  What  aee  wokdb  of  limitation,  p. 
630. 
[  *610  ]     XI.  RxsrECTiNo  tbk  party  who 

IS  to  take,  p.  620. 
XII.  When  and  how  an  estate  is  deter- 

MINED,  p.  621. 

XIII.  Respecting  the  merger  of  an  estate, 

p.  621. 
XrV.  Pleading  an  e^ttate,  p.  621. 


I.  Of  estates  generally. 

1.  The  word  **  estate"  \b  genus  gener^ian- 
mtrm,  predicable  of  two  species ;  viz,  real  es- 
tate, and  personal  estate.  CnutUesa  of  Bridge 
voter  V.  DukeofBoUon,6  Mod.  107. 

2.  Real  estate  is  genua  tubaUenum,  and  its 
species  are  real  estate  in  fee,  s^d  real  estate 
forUfe.    6  Mod.  107. 

3.  Personal  estate  is  also  a  general  term, 
oonsisting  of  two  species,  chattel  real  and 
diattel  personal;  but  the  species  ** chattel 
real"  is  not  so  called  because  it  is  a  real  es- 
tate, but  because  it  has  a  real  extraction.  6 
Mod.  107.  ; 

4  The  word  **  estate"  therefore,  compre- 
hends both  freehold  and  chattel,  as  well  real 
as  personal.    6  Mod.  108. 

5.  **  Estate"  imports  the  interest  which  a 
man  has  in  lands.  Hopewell  v.  Aekland,  Com. 
167  n. 

6.  The  estate  maj  be  changed,  and  yet  the 
possession  not  changed,  but  semain  as  former- 
ly.   Dixon  V.  Harrison^  Vaugh.  42. 

7.  An  estate  in  land  cannot  oease  and  re- 
vive again  by  charter  only ;  there  must  be  an 
act  of  parliament  The  Princess  case,  8  Co. 
17  a. 

8.  There  cannot  be  fractions  of  estates  in 
deeds.    Cra  Car.  548. 

9.  Fractions  in  an  estate,  which  are  allowa- 
ble in  conveyances  at  common  law,  oonnot  be 
made  in  limitations  of  the  use.  Corbefs  case, 
lCo.83b. 

10.  An  estate  may  be  in  abeyance  for  a 
time.     Thomby  v.  Fleetwood^  Com.  217. 

11.  The  word  **  hereditament"  implies  a 
foe.    /ibpeipeUv..^dUand,Com.l67n. 

12.  Where  a  new  estate  is  granted,  the 


privity  to  the  oM  estate  if  dsElHiyed.    Vwa^jk^ 
243. 

13.  To  pass  a  future  estate  npoii  a  eontiBr 
gency,  words  in  future  are  suffictent.    Im^ 
Straford'8  case,  8  Co.  77  a. 
II.  What  is  a  good  limitation  or  an  bmtatb. 

1.  A  limitation  on  a  condition  preoedoitof 
a  contingent  remainder,  is  good.  HBrdweck 
V.  G€tmbaU,  11  Mod.  119. 

2.  A  man  may  limit  a  fbtore  use  Qpon^ 
contingent,  afler  a  death  withoat  issue,  within 
the  compOM  of  a  lifo.  Dam*  v.-^SSpced!,  Skis. 
352. 

3.  A  new  created  f^bold  may  be  gnated 
in  fvturo,    1  Ld.  Raym.  52. 

III.  What  limitations  are  goqo. 

1.  A  limitation  of  ah  estate  upon  a  posBhi- 
lity  afler  a  possibility,  is  vcud.  Cor^  ^Ltmdm. 
V.  Alford^  Cro.  Car.  577. 

2.  A  less  estate  cannot  precede  a  greater 
immediately  in  the  same  person,  miless  both 
are  ^sUtes  of  inheHtance ;  but  the  less  may 
depend  upon  and  follow  the  greater.  3  Dj. 
310.  pL  7a 

3.  jLimitetions  over  of  a  chattel  penonal  is 
void,  where  the  property  is  vested,  and  not  the 
use  only.  AUorney-General  v.  HalL,  W.  Kely. 
x«f. 

4.  Grant  to  two,  Aaiendton  one  moiety  ta 
one,  and  one  moiety  to  another,  is  good;  bat 
grant  of  two  acres  to  two,  Ao^endmi  one  to 
one,  and  the  other  to  the  other,  la  void.  KMgiA 
V.  Beech^  3  Leon.  126. 

5.  Grant  to  J  S,  e<  jprimo  genUoJUiSj  if  J  S 
have  then  no  son,  the  words  are  void ;  so  a 
grant  to  a  man  et  hmrediy  if  lueredi  be  taken 
as  a  word  of  purchase,  not  limitation,  is  void. 
Petty  V.  Ooddard,  Orl.  Bridg.  43. 

6w  If  a  settlement  be  made,  with  a  prarissv 
that  if  none  of  the  brothers  of  the  rrantor,  or 
their  children,  were  living  at  suok  a  time, 
then  the  estate  to  go  to  hM  brothers  socoes. 
sively,  it  is  a  void  HmitatioD.  Comierfmrd  v. 
jBtn;A,cited7Mod.370. 

7.  A  void  limitation  of  time  for  the  com- 
mencement of  a  lease,  is  equivalent  to  no  limi^ 
tation  of  time  at  alL  JPbofe  v.  Berldey^  OrL 
Bridg.  529. 

I V.  When  an  estate  in  fee  is  crrateix 

1.  A  grant  to  a  man  and  his  heirs  male 
gives  a  foe.    2  And.  138. 

2.  To  A  so  long  as  A  has  heirs  of  his  bodj, 
or  so  loD^  as  A  enjoys  the  manor  of  T,  are 
also  foc-simples.    Id. 

3.  King  Edw.  2.,  by  letters  patent,  [  *617  } 
granted  the  castle  and  manor  of  S, 

&c.  to  R  C  in  tail;  king  Hen.  6.  granted  to  T 
C  the  reversion  of  the  said  castle  and  manor 
of  S,  Jl&c  with  the  appurtenances,  and  abo  the 
manor  and  castle  aforesaid;  held,  admittisf 
the  grant  to  R  C  was  void,  the  castle  and 
manor  passed  by  the  latter  grant  to  TCin 
foe-simple  in  possession.  EarlcfCumberU»^» 
case,  8  Co.  166  b. 

4  Iffeofl^M  with  warranty  sofo' a  reeofsrjr 
to  the  use  of  himself  and  his  hain»  bis  «tatt 
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u  not  duuiired  ftom  the  oM  fte^mpk,  bathe 
may  Touch  stilL     Hob.  37. 

5.  By  a  grunt  to  one  and  hie  heirSf  of  all 

wooda,  nnderwoodi.  Sec  then  growing,  and  of 

all  timber-tree  -wooda  which  thereafter  should 

grow  in  a  certain  part  of  the  fi>re8t  of  H,  (ex- 

oept  the  land  and  soil  of  the  same  wood,)  with 

liberty  to  encloee  them  for  the  preservation  of 

the  spring*  of  ^7ood,  &c.  as  by  the  laws  and 

statutes  of  the  realm  is  appointed,  and  without 

any  interruption  by  the  grantor;  the  grantee 

has  an  inheritance  in  fee  as  a  profit  a  ptender 

in  alieno  »olo<,  and  the  soil  remains  to  the 

grantor.     Barringtan'a  case,  8  Ca  136  b. 

6.  Tenant  in  tail,  the  reversion  in  the  king, 
or  himself  is  attainted  of  treason;  the  king 
has  but  one  estate  in  fee.    Hob.  314. 

Z.  Tenant  in  tail,  the  reversion  to  the  king, 
grants  to  the  king  in  fee;  the  king  has  but  one 
fte-simple  in  him.    Hob.  323,  324. 

8.  A  lease  te  A  and  his  assigns,  habendum 
ht  his  life  and  for  the  lives  of  B  and  C,  is  but 
sue  estate  of  freehold  to  continue  during  these 
three  lives,  and  the  survivor  of  them.  jRotte 
V.  Aidwiek^  5  Co.  13  a.  Moore,  398.  Cro. 
Glii.  491.     Golds.  157.  S.  C, 

9.  Grant  of  a  rent  to  F  b^  fine,  habendum 
to  him  and  his  assigns  during  the  life  of  C; 
this  clause  of  distress  gives  F  a  fee  deter- 
minable on  the  death  of  a  3  Dy.  253.  pi. 
99. 

10.  If  one  sell  land  to  another,  and  does  not 
■ay  **  and  his  heirs,"  for  100/.,  it  is  to  be  in- 
tended  a  fee.     Bryan  v.  Baldwin^  1  And.  35. 

11.  Limitation  to  one  and  his  heirs  till  such 
a  sum  be  raised;  it  is  a  limited  fee;  aliter  of 
a  limitation  of  an  use  to  A  till  such  a  sum  be 
niKd;  there  it  is  a  chattel  Earl  of  Bath's 
case.  Garter,  107. 

12.  A  disseisin  of  a  tenant  for  life  bv  the 
lessor  gains  a  qaaei  /ee,  during  the  hfe  of 
tenant  fer  life.  Elvia  v.  Abp,  of  York,  Hob. 
323. 

13.  Feoffment  to  A  and  his  heirs  until  B 
pay  102.;  B  dies  without  paying;  A  shall  hold 
the  fee.    3  Dy.  300.  pi.  39. 

14.  An  estate  is  limited  to  J  S  and  J  L,  and 
their  heirs,  till  such  a  sum  be  raised;  and  the 
Planter,  or  his  heir  or  assignee,  or  conusee, 
enters  and  take  the  profits;  the  feoffees  may 
hold  over  against  purchasers,  &rC.  Thomasin 
V.  Maekworth,  Carter,  77,  78. 

V.  WmaB  AN  BBTATB  TAIL  IS  CRKATRD. 

1*  Feoffment  to  the  use  of  A  and  his  heirs, 
ud  for  default  of  issue,  dtc,  gives  an  estate 
^1-    1  Ld.  Raym.  101. 

2.  The  precise  words  "  of  the  body,"  are 
^  neoesniy  to  the  creation  of  an  estate  tail, 
u  there  are  words  which  are  equivalent 
Btruhrd'8  case,  7  Co.  41  a. 

3.  FeoSmentiaAfncbcm  to  him  and  the  heirs 
^  his  body,  to  the  use  of  him,  his  heirs,  and 
'"icna;  the  feo&e  has  an  estate  tail  by  the 
^  because  »  heir**  shall  be  intended  heirs  of 

A^'    Mo.  844. 

4*  u  lands  be  given  to  one  ff  htBredibuB  de 


ee  exeunHktt,  he  shall  have  an  estate  tail 
Beresford's  oase,  7  Co.  41  a. 

5.  In  all  giibi  and  limitations  of  uses,  to 
create  an  estate  tail,  it  is  requisite  either  by 
express  words,  or  by  words  which  are  tanta- 
mount, to  limit  that  the  heirs  be  procreated  or 
begotten  on  some  body  in  certain.  Bererford'9 
case,  7  Co.  41  a. 

6.  Husband  and  wife  tenants  in  special  tail 
of  certain  lands,  remainder  to  the  husband  ia 
fee  by  gift  after  their  marriage;  the  husband 
levied  a  fine  come  ceo  with  proclamations  of 
the  said  lands  to  king  Ed.  6.  his  heirs  and 
successors;  king  Ed.  6.  by  his  letters  patent 
granted  the  saia  lands  to  the  earl  of  H  in  fee ; 
Uie  husband  died,  the  wife  entered :  within  five 
years  the  earl  died,  and  his  son  and  heir,  by 
mdenture  reciting  the  gifl  to  the  husband  and 
wife  in  special  tail,  and  that  the  wife  was 
then  seised  in  fee  tail,  confirmed  her  estate 
to  the  said  wife,  Aa^em^sm  to  her 

•and  to  the  heirs  of  the  body  of  her.  [  *61S  ] 
self  and  her  deceased  husband:  held, 
the  wife  after  the  death  of  her  husband  had  an 
estate  in  special  tail,  which  shall  have  con- 
tinuance as  long  as  the  wife  lives,  or  the  heirs 
in  tail  remain,  but  the  fine  is  a  good  bar  to  all 
their  issue,  fer  in  making  out  uieir  title  they 
must  show  themselves  heirs  to  the  father  as 
well  as  to  the  mother.  Beaumont's  case,  9  Co» 
138  b. 

7.  Estate  tail,  limitation  to  the  use  of  E  L 
fer  his  life,  with  remainder  to  his  first  and 
other  sons  successively,  and  the  heirs  male  of 
their  respective  bodies,  and  so  severally  and 
respectively  to  every  of  tho  heirs  male  of  the 
body  of  the  said  E  L,  and  the  heirs  male  of 
the  body  of  such  heirs  male :  held,  that  E  L 
took  an  estate  tail,  and  that  his  recovery  was 
good,  though  he  died  without  issue  in  taiL 
Uele  V.  Grey,  T.  Raym.  278.  302.  315. 

8.  Where  a  man  is  seised  of  lands  to  him 
and  his  wife  for  life,  and  the  heirs  male  of  his 
body,  a  recovery  in  which  the  donee  is  vouch- 
ed  bars  the  entail.  FitxwiUiam's  case,  6  Co. 
32  a. 

9.  A  gift  to  a  man  and  his  heirs  on  the 
body  of  another  man's  wife  is  an  estate  taiL 
Chudleigh'8  case,  1  Co.  120  a. 

10.  A  limitation  to  a  man  and  his  heirs, 
even  in  a  deed,  may  be  so  explained  as  to  pass 
only  an  estate  taiL  Nottingham  v.  Jenningt^ 
Com.  83.  in  note. 

11.  Use  limited  to  J  S  and  his  heirs  which 
he  engenders  of  the  bodies  of  divers  women 
by  name,  makes  an  estate  taiL    1  And.  310. 

12.  There  may  be  an  estate  tail,  and  yet  all 
the  issues  in  tail  barred  from  inheriting. 
Beaumonfs  case,  9  Co.  138  b* 

13.  S  devised  a  certain  house  to  his  wife  fer 
life,  and  after  her  decease  his  son  W  to  have 
it;  and  if  his  son  W  marry  and  have  any  male 
issue  lawfully  begotten  of  his  body,  then  his 
son  S  to  have  the  house;  if  S  marry,  and  have 
issue  male  of  his  body  lawfully  begotten,  then 
his  son  to  have  the  house  after  his  decease;  if 
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DO  ifiiie  male,  tlMn  hb  toil  T  to  famve  the 
houie ;  if  T  marry,  having  male  issue  of  his 
body  lawfully  bcgfoUen,  then  his  son  to  have 
the  house  afler  his  decease ;  if  be  have  no  issue 
male,  then  his  son  R,  in  like  manner,  ft  ioti- 
dem  verbit^  and  so  to  D  totidem  verbU;  and 
then  ho  added  this  clause,  if  any  of  his  sons, 
or  their  heirs  male,  issue  of  their  bodies,  went 
about  to  alien  or  mortea^  the  bouse,  then  the 
next  heir  to  enter :  held,  that  an  estate  in  tail 
.  male  in  all  the  sons,  was  created.  Sonday*9 
case,  9  Ca  127  b. 

14.  A  condition  in  the  gift  of  an  estate  tail 
not  to  alien,  is  good  to  prevent  a  feoffment  in 
fee,  or  the  making  any  other  estate  by  which 
the  reversion  is  wrongfully  discontinued.  Sir 
A*  MUdvMy^s  esse,  6  Co.  40  a. 

15.  A  condition  in  a  gift  in  tail  not  to  make 
a  feoffment  is  good,  but  not  if  it  be  not  to 
make  a  charter  of  feoffment  Sir  A.  Mild* 
may* 9  case,  €  Ca  40  a. 

16.  In  a  gift  in  tail,  a  condition  not  to  lease 
ibr  the  life  of  the  tenant  in  tail  is  void ;  but  a 
eondition  not  to  alien  in  a  lease  for  life,  or  fer 
years,  is  good*  iSSr  A,  Miidmay*8  case,  6  Co. 
40  a. 

17.  A  condition  in  a  gift  in  tail  of  a  manor, 
not  to  make  any  grant  of  any  lands  by  copy 
according  to  the  custom,  is  not  good ;  other, 
wise  if  it  had  been  in  a  lease  fer  years.  Sir 
A,  SKldmay'a  case,  6  Co.  40  a.  Moore,  632. 
fl.  C. 

18.  It  is  impossible  and  repugnant  that  an 
estate  tail  should  cease  as  if  the  tenant  in  tail 
were  dead.  Sir  A.  MUdmay^t  case,  6  Co. 
40  a. 

19.  A  condition  in  a  gift  in  tail  not  to  suffer 
a  common  recovery,  is  repugnant  and  against 
law.    iSir  A.  Mildnunft  case,  6  Co.  40  a. 

20.  To  be  dispunished  of  waste,  that  the 
wife  sh&il  be  endowed,  that  the  husband  of  a 
woman  tenant  in  tail  after  issue  shall  be  tenant 
by  the  curtesy,  and  that  tenant  in  tail  may 
suffer  a  recovery,  are  inseparable  incidents  to 
an  estate  tail,  and  cannot  be  prohibited  by 
condition.    Sir  A.  Mildmay^s  case,  6  Co.  40  a. 

21.  If  a  man  makes  a  proviso,  that  warranty 
and  assets  shall  not  bar  the  issue  in  tail,  or 
that  a  collateral  warranty  shall  not  bar  the 
issue  or  the  donor,  these  provisions  are  against 
law  and  repugnant  Sir  A,  MHdmay*8  case, 
6Co.40a. 

32.  Ralph  Nevil,  by  letters  patent  under  the 
great  seal,  was  created  carl  of  Westmoreland, 
to  him  and  the  heirs  male  of  his 
[  ^eiO  ]  body:  held  by  all  the  *judges,  that 
this  was  an  estate  tail  within  the 
•tatnte  de  donia,  fer  it  concerns  lands.  NwiPs 
case,  7  Ca  33  a. 

23.  An  estate  tail  cannot  in  a  deed  be  rais. 
e(|  by  way  of  use,  without  the  word  '*  use," 
but  otherwise  in  the  case  of  a  wilL  Shaw  v. 
Weieh,  Fort  74. 

84  An  estate  tail  cannot  be  by  express  lim- 
itation to  the  use  of  another.  CromwePa  ease, 
aCa  €9  b. 


S5.  Hoaband  tenant  fer  fife,  rnmiiirti  In 
the  wife  fer  life,  remainder  to  the  heirs  nale 
of  their  bodies ;  the  estate  tail  is  not  executed. 
1  Lev.  36. 

26.  A  feoffment  tothe  oseofJSintsui, 
the  reversion  to  the  riffht  heirs  of  the  feofibr ; 
it  is  still  a  reversion  m  the  feoffor  as  befac 
RoU  V.  Oaborti,  Hob.  27. 

27.  Limitation  to  A  for  life,  remainder  to  B 
fer  ninety-nine  years,  remainder  to  the  hein 
of  the  body  of  A;  this  is  an  estate  tail  exe- 
cuted, ami  the  wife  shall  be  endowed.  1  Ld. 
Raym.  327. 

26.  Feoffment  to  A  and  others,  to  the  nm 
of  C  fer  lile,  and  after  some  intermediate  uses, 
to  the  use  of  B  and  of  the  heirs  male  of  the 
said  B  lawfully  begotten,  and  fer  defenit  of 
such  issue  over :  held,  B  took  an  estate  tail 
Bereaford^a  case,  7  Ca  41  a. 


VI.  What  HASSi  an  btats 


1.  An  estate  to  one  and  his  heirs  during  the 
life  of  another,  is  but  an  estate  fer  life.  (Umd- 
Uigh'a  case,  1  Ca  120  a.    Hoh.  383. 

2.  ^*  Habftidum  ei»  et  lueredikua  mat  im 
perpetuum  ad  prttprium  opua  et  uaum  tjps<v 
rum  A  B  H  C  in  perpUuum^  wilbout  et 
haredum  fuemm,  with  warranty  to  them, 
their  heirs  and  assifirnsia/ormo  ^^icta,  gives 
only  an  estate  for  life.  ffOkea  t.  Lomou,  S 
Dy.  169.  pi.  21. 

3.  Use  limited  to  a  woman  till  one  of  her 
sons  which  she  shall  have  shall  attain  twenty- 
one  ;  if  no  son  be  ever  born,  she  holds  fer  life; 
so  also  if  a  son  be  bora,  but  dies  within  twea- 
ty-one.    Mo.  15. 

4.  No  action  lies  upon  covenants  inlaw, 
after  the  death  of  ceatuy  que  tie.  Holt,  412l 

VII.  What  givis  an  ibtatb  worn,  tzamm, 

1.  An  estate  fer  years  cannot  be  ooofded 
with  an  estate  in  fee.  Tbimer  ▼.  MaKdtt,  7 
Mod.  297. 

2.  Tenant  fer  one  hundred  years  granti, 
&c.,  habend,  ibr  ferty  years  afler  his  «)eatii, 
this  is  a  good  lease.  Ston^  v.  Hieh^  Holt, 
414. 

3.  On  a  devise  by  one  to  his  eldest  son  in 
tail  fer  five  hundred  years,  &,c^  remainder  in 
tail  to  others  without  any  restraint  to  any 
number  of  years,  with  proviso  against  aliena- 
tion by  the  first  devisee,  otherwise  than  to 
lease,  dec.  fer  years  determinable  on  lives,  the 
devise  to  the  first  devisee  is  but  fer  yearn 
Loviea^a  case,  10  Ca  78  a. 

4.  All  estates  fer  years  determinable  oo  tlie 
lessee's  lives,  msy  determine,  not  only  bj  the 
death  of  the  party  or  effluxion  of  time,  bat  al> 
BO  by  surrender  or  ferfeiture.  Dormer  v. 
Parthouae,  7  Mod.  371. 

5.  An  estate  fer  years  is  not  a  good  feondip 
tion  fer  a  remainder  to  work  upon  and  drown, 
but  an  estate  fer  life  is.  Goodrigkl  v.  Csmsfif 
Holt,  228.    1  Ca  120  a. 


ESTATE. 


620 


Vin.  Wan  TBI  pjOLTT  ba§  an  kstat*  at 

WILL  ONLY. 

1.  Where  a  termor  grants  the  lands  gene- 
rally, the  grantee  is  but  tenant  at  wilt  Ger- 
main  t.  Orchard,  Holt,  332. 

2.  He  that  has  an  office  at  the  iirill  of  the 
kii^r,  has  it  not  at  the  will  of  both  parties,  but 
of  the  king  only ;  but  he  may  surrender  his 
office  to  the  king ;  otherwise,  in  the  case  of 
common  persons.  Rex  v.  Kempe,  1  Ld.  Raym. 
51.  Holt,  420.  Salk.  465.  Comb.  334.  S.  C. 
IX.  When  an  estate  passes  by  xmpucation. 

1.  The  law  does  not,  in  conreyanccs  of  es. 
tates,  admit  estates  to  pass  by  implication,  as 
beings  a  way  of  passing  estates  not  agreeable 
to  the  plainness  required  by  law  in  the  trans- 
ferring* of  estates.  Gardner  Y.Sheldon^YsMgh. 
261,  26S2,  &c 

2.  But  in  divises  they  are  admitted  with 

due  restrictions.    Id.  ibid. 

[  *G20  ]     *3.  An  express  estate  for  life  can- 
not   be   enlarged    by   implication. 

Holt,  234  Cra  Car,  367. 

4.  If  A  covenant  to  stand  seised  to  the  nse 
of  the  heirs  of  his  bodv*  he  shall  be  adjud^d 
to  take  an  estate  for  his  own  life  by  implica- 
tion.    Fybut  V.  Mitford,  1  Mod.  9a 

5.  If  a  man  covenants  to  stand  seised  to  the 
use  of  J  S  and  his  heirs  after  the  death  of  J 
D,  he  coatinaes  seised  in  fee,  and  no  estate 
altered  during  the  life  of  J  D ;  and  if  the  cov- 
eoantor  dies,  this  shall  descend  tp  his  heir ; 
but  if  he  covenants  to  stand  seised  to  the  use 
of  tho  heirs  of  his  body,  because  that  no  de- 
scent may  be  to  the  heir  after  his  death,  the 
law  raises  an  estate  to  him  by  implication ; 
and  he  does  not  remain  seised  in  fee  during 
the  life,  but  his  estate  is  immediately  put  into 
an  estate-tail.     VavU  v.  Speed,  Skin.  352. 

6.  If  A  covenant  to  stand  seised  to  the  use 
of  the  heirs  male  of  the  body  of  the  said  A, 
begotten,  or  to  be  begotten  on  the  body  of  B 
his  wife,  with  reversion  to  his  own  right  heirs, 
A  shall  take  an  estate  for  life  by  implication, 
in  order  to  make  a  good  remainder  in  tail. 
Pybug  V.  Mitford,  1  Mod.  121. 

7.  There  is  a  distinction  between  an  implied 
estate  in  the  premises  and  an  express  estate ; 
a  grant  of  a  rent  to  one  generally,  is,  by  im- 
plication of  law,  an  estate  for  life^  but  it  may 
be  qualified  by  an  habendum  for  years.  Bali- 
ima'f  case,  2  Co.  23  a. 

8.  Implication  most  never  prevail  against 
express  words.  Backhouse  v.  WeUs^  Fort 
134. 

X.  Wbat  aek  words  of  limitation. 

1.  Express  words  of  condition  may,  by  con- 
struction  in  a  will,  amount  to  no  more  than  a 
limitation.     1  Mod.  86,  87. 

2.  The  words  of  an  express  condition  shall 
not  ordinarily  be  construed  a  limitation ;  yet 
where  an  estate  is  to  remain  over  for  breach 
of  a  condition,  such  words  ought  to  be  intend- 
ed a  limitation.     Page  ▼.  Heyward,  11  Mod. 
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3.  A  limitation  determines  a  lease  without 
demand  of  the  rent  Trittram  v.  BaUinglaUt 
Vaugh.  32. 

4.  If  an  estate  be  settled  upon  trustees  to 
the  use  of  A  and  her  heirs,  provided  she  mar. 
ry  with  the  consent  of  trustees,  remainder 
over  to  B,  this  is  a  limitation,  and  not  a  condi- 
tion.   MaUoon  v.  FUxgerald,  3  Mod.  32. 

5.  If  a  devise  be  made  to  A  for  lifo,  with  re- 
mainder to  B,  and  the  heirs  of  his  body,  provi. 
ded,  that  if  B  marry  without  the  consent  of  C, 
then  the  estate  shall  go  to  D,  this  is  a  limita- 
tion and  not  a  condition.  Porter  v.  Fry,  1 
Mod.  86. 

6.  So  where  the  testator  devised  his  estatet 
to  his  daughter,  **  provided,  and  upon  condi- 
tion, that  sne  marry  with  the  consent  of  the 
trustees,"  these  words  make  a  limitation.  Por^ 
ter  V.  Fry,  cited  2  Mod.  7. 

7.  So  "  paying,**  in  the  case  of  the  eldest 
son,  makes  a  limitation.    Anon,  2  Mod.  7. 

XI.  Respecting  the  paett  wbo  is  to  taks. 

1.  Where  an  estate  is  conveyed  to  two,  and 
one  of  them  is  unable  to  take  because  he  i« 
dead  in  law,  or  if  there  be  no  such  person  in 
existence,  he  who  can  take,  takes  the  whole. 
Lovelace  v.  Lovelace,  Sav.  76.  Davy  v.  Kemp^ 
Orl.  Bridg.  387. 

2.  Marriage  settlement  in  consideration  of 
a  portion  to  uxe  use  of  the  husband  for  life,  re- 
mainder to  his  sons  in  tail  in  the  usual  form ; 
and  if  he  dies  without  issue  male,  to  his 
daughters  for  portions ;  he  dies,  leaving  a  son 
and  several  daughters ;  the  son  dies  without 
issue,  the  daughter  shall  take.  Goodwin  v. 
Clark,  1  Lev.  35.    1  Sid.  142.  S.  C. 

3.  If  lands  be  granted  to  A  for  life,  remain- 
der to  hts  first  son,  and  the  heirs  males  of  his 
body,  and  for  default  of  his  issue,  to  B,  it  is 
clear  that  such  issue  goes  not  to  the  issue  of 

A,  but  to  the  issue  of  his  first  son;  and,  there- 
fore, if  the  first  son*s  issue  fails,  it  shall  go  to 

B,  and  not  to  the  other  sons  of  A.    Petty  v. 
Goddard,  Orl.  Bridg.  53. 

4.  Limitation  to  A,  habendum  to  him  and 
two  others,  A  abne  shall  take,  and  that 
for  his  ovm  life.  J\/ler  v  Fisher,  Palm. 
32. 

*5.  Where  a  moiety  of  lands  was  [  621  ] 
settled  *<  on  A  B  the  elder'*  for  life, 
with  remainder  in  special  tail  to  ^  A  B  the 
younger,'*  and  the  other  moiety  was  settled  on 
**  A  B  the  younger,"  in  **  special  tail,"  and, 
for  default  of  such  issue,  the  remainder  of  the 
whole  premises  to  the  use  of  the  right  heirs  of 
the  said  A  B  for  ever,  without  specifying  **the 
elder,"  or  **  the  younger,"  this  ultimate  limi- 
tation  was  held,  under  the  circumstances,  to 
be  in  favour  of  A  B  the  younger.  Harris  t. 
Evans,  Orl.  B^idg.  547. 

6.  If  a  term  be  devised  to  one  and  the  heirt 
male  of  his  body,  the  heirs  shall  not  have  it; 
but  the  executor  and  the  devisee  may  alien 
the  term  to  whom  they  will.  Sovres^s  case,  10 
Co.  73  a.    2Brownl.  107. 
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7.  When  an  ettate  if  limited  to  another, 
there  is  no  need  of  an  entry  to  avoid  the  estate ; 
for  the  law  casta  it  upon  the  party  to  whom  it 
IB  limited.    Anon*  2  Mod.  8. 

8.  An  estate  vested  by  purchaae  shall  not 
be  devested  by  an  after-born  nearer  heir.  SheU 
ly'9  case,  1  Co.  93  b. 

XII.  Whin  and  how  an  kbtatb  u  dk. 

TERMINKD. 

1.  Lands  ^iven  to  A  for  the  life  of  C  and  B, 
the  death  of  cither  determines  the  estate.  Anon, 
3  Leon.  103. 

2.  A  limitation  may  determine  an  estate 
without  entry  or  claim ;  otherwise  of  a  condi. 
tion.    CkoLmLey*9  case,  2  Co.  50  a. 

3.  Every  limitation  or  condition  oujfht  to 
defeat  the  whole  estate,  and  not  to  defeat  port 
of  the  estate,  and  leave  part  not  defeated ;  and 
it  caifnot  make  an  estate  to  cease  as  to  one 
person,  and  not  as  to  another :  but  an  act  of 
parliament  may  make  an  estate  cease,  as  if 
one  were  dead.  Sir  A,  MUdmay*9  case,  6  Co. 
40a. 

4.  So  the  policy  of  the  common  law  may 
make  a  quoad^  but  no  condition  or  limitation 
framed  by  the  party*s  words  in  his  deed  can 
make  one  and  the  same  estate  in  any  lands 
cease  as  to  one  person,  and  be  in  esse  as  to  an- 
other, or  cease  for  one  time,  and  revive  after- 
wards, as  a  rent  newly  created  may.  Id.  ibid. 

5.  An  estate  cannot  escheat  one  time  and 
be  in  existence  at  another  time ;  nor  can  an 
estate  at  common  law  be  made  to  cease  as  to 
one  person,  and  go  over  to  another :  aeeus  as 
to  a  rent  or  common  de  novo.    CorbeVa  case, 

1  Ca  83  b. 

6.  An  estate  tail  cannot  be  defeated  in  part, 
and  remain  good  for  the  residue.    Id.  ibid. 

7.  A  statute  or  act  of  law  may  make  an 
estate  void  as  to  one  person,  and  good  as  to  an- 
other, though  it  is  otherwise  as  to  act  of  the 
party.    Id.  ibid. 

8.  Semble,  a  limitation  de  novo  of  a  term  of 
years  in  tail  male  will  determine  on  failure  of 
issue  male.    Sorres^a  case,  10  Co.  78  a. 
XIII.  Respecting  the  herqer  of  an  estate. 

1.  A  devise  to  one  son,  of  lands  in  A,  to  a 
second  son  of  lands  in  B,  and  to  a  third  son  of 
lands  in  C,  and  that  if  any  of  them  die,  the 
others  surviving  shall  be  his  heirs ;  the  devisor 
died,  and  the  reversion  descended  to  his  first 
■on  :  adjudged,  that  his  estate  for  life  was 
merged  in  the  reversion.    Purefoy  v.  Roger a^ 

2  Saund.  386. 

2.  An  estate  tail  is  not  subject  to  merger. 
Wiaeot'a  case,  2  Ca  60  b. 

3.  In  many  cases  a  forfioiM  fee,  where  there 
is  an  accession  of  a  lawful  freehold,  shall  be 
resolved  and  melted  into  it  Hemming  v. 
Brabaaon,  Orl.  Bridg.  10. 

4  Where  a  lessee  of  a  term  to  commence 
at  a  future  day  disseises  the  lessor,  he  shall 
not  be  merged ;  otherwise  if  a  disseisor  levy  a 
fine,  or  make  a  feoffment  of  the  premises.  S. 
C.  Orl.  Bridg.  14. 

5.  A  rightful  term  may  be  drowned  in  a 


tortious  fee,  but  a  tortioiu  fee  cannot  be  tvB- 
ed  into  a  term  for  years,  thoagh  rightfoL  S.C. 
Orl.  Bridg.  10. 

6.  If  lessee  for  years  be  made  tenant  to  the 
praeipe  by  lease  of  a  freehold,  to  buSBbt  a  com- 
mon recovery,  the  term  is  not  merged.  Leaate 
of  Carter  v.  Taak^  Holt,  254. 

XIV.  PLEAniNG  an  estate. 

Pleading  a  demise  for  life,  to  coromeoce 
af\er  the  death  of  A,  is  bad,  no  livery  being 

shown  to  pass  an  immediate,*  or  at-      

tornmcnt  to  pass  a  reversionary  in-  [  *C23  ] 
terest    3  Dy.  117.  pi.  76. 

ESTOPPEL. 
I.  When  and  by  what  means  an  laiufru. 

takes  place,  p.  622. 
II.  When  there  is  no  estoppel,  p.  623. 

III.  Of  TrrLE  by  estoppel,  p.  624. 

IV.  How  an  estoppel  operates,  p.  634. 
V.  How  rr  should  be  taken  ADVANrjfiE 

OF,  p.  625. 


I.  When  an  by  what  means  an  ASiurpu. 

TABXS  PLACE. 

1.  It  is  a  general  rule,  tiiat  nU  debet  is  not 
a  good  plea  to  an  action  fbunded  <»  a  qiedahy 
or  on  a  record,  for  the  defendant  is  estopped  to 
say  so,  unless  there  be  firaud,  &c  Warren  ▼. 
ConaH,  8  Mod.  324 

2.  In  debt  on  bond  for  payment  of  a  kgacy, 
the  defendant  is  estopped  from  saying  tlKtes> 
tator  revoked  the  will.  BlackweU  v.  BariiUt 
1  Mod.  113. 

3.  If  a  man  bind  himself  to  deliver  any 
thing,  he  is  estopped  to  say  that  he  has  it  not 
March,  74.  pi.  180. 

4.  A  man  covenants  to  pay  the  rent  reserv. 
ed  by  a  former  indenture ;  he  is  estopped  to 
say  no  rent  was  reserved.  AtkinMOU  v.  Caata- 
toorfA,Stra.512. 

5.  A  general  recital  is  no  estoppel,  bat  i 
recital  of  a  particular  fact  is.  SaUer  v.  SU- 
ley,  1  Show.  59. 

6.  A  lease  by  indenture  estops  the  party  in 
pleading ;  but  if  the  truth  is  found  by  the  ver- 
dict, the  court  ought  to  adjudge  according  to 
the  truth.    laeham  v.  Morriee^  Cro.  Car.  110. 

7.  Where  the  defendant  covenants  in  a  Ar* 
mer  lease,  Alc.  (recited,)  he  is  estopped  to  aay 
there  was  no  such  covenants  in  the  fbrmer 
lease,  &c.    Atkinaon  v.  Coatavporth^  8  Mod.  34 

8.  In  debt  on  bond  for  performance  of  ooTe> 
nants  in  an  indenture,  the  defendant  canoot 
say  there  are  no  covenants,  and  it  seems  heii 
estopped  fVom  saying  there  is  no  such  iodea- 

ture.    JeweU  y.  ,  1  Ro.  40a   Hatia- 

way* a  case,  1  Mod.  15. 

9.  The  condition  of  a  bond  was  to  pay  lU 
legacies  which  J  S  had  given  by  his  will;  de* 
fendant  cannot  say  that  no  will  was  made, 
but  that  no  legacy  was  given.    Mo.  420. 

10.  Condition  that  if  the  defendant  woeM 
pay  the  plaintiff  so  much  for  carrying  so  minjr 
billets,  dLC.,  that  then  the  obligation  ahoold  ^ 
void ;  the  defendant  pleads  tbat  the  pUiatiff 
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id  nc4  cuTjt  Ac^  and,  upon  demurrer,  judg- 
lent  'waB  gvren  for  the  plaintiff,  for  the  de- 
^ndant  shaU  be  estopped  to  deny  it  Hart  v, 
tuckmiiutert  Aleyn,  52. 

11.  One  ifl  bound  with  condition  to  pay  all 
oma  iv^hich  he  was  bound  to  pay  by  his  seve- 
al  writings  obligatory ;  he  is  estopped  from 
ajing-  that  he  has  no  writing.    Mo.  23. 

12.  A  lessee  is  estopped  from  disputing  his 
essorTs  tittle,  though  he  may  show  it  has  ez> 
nrcd.     ISaund.n.  [c]    2»iund.418. 

13.  A  lessee  by  indenture  cannot  plead  nU 
^hnit^  &C.  specially,  without  admitting  an 
Dterest.  Palmer  t.  Ekins,  2  Ld.  Raym.  1551 . 
L  Barnard.  113.    Stra.  817.  S.  C. 

14.  Where  tenant  in  tail  acknowledges  a 
recogrnizance  and  dies,  and  a  t ct./a.  is  award- 
ed  against  the  issue  in  tail,  the  set.  fa.  return- 
ed,  and  the  judgment  in  default,  the  issue  is 
estopped  to  give  evidence  in  ejectment  that 
the  conusor  was  but  tenant  in  tail.  Lambert 
V.  Cameret,  Comb.  446. 

15.  Avowry  that  the  place  where,  Slc,  is 
parcel  of  the  manor  of  IT,  defendant's  freehold; 
plea,  that  it  is  parcel  of  the  manor  of  K,  and 
makes  title  to  it,  without  this,  that  the  said 
manor  of  K  whereof,  &c.  is  defendant's  free- 
hold ;  plaintiff  is  estopped  from  showing  that 
defendant  has  no  such  manor,  and  that  then 
the  place  is  not  parcel,  for  his  pica  admits  it 
2  Dj.183.pl.  58. 

16.  A  set.  fa,  was  brought  against  terre- 
tenants,  reciting  a  judgement  of  a  wrong  term, 
and  on  nul  tUl  record^  judgment  was  given  for 
the  plaintiff,  and  elegit  issued  thereon;  in 
ejectment,  the  defendant  is  estopped  to  take 
advantage  of  the  variance.  Meredith  v.  Da- 
tries,  1  Salk.  270. 

17.  One  is  estopped  to  say  that  the 
[  *023  ]  ^release  was  delivered  before  the 
bond.  Hardesty  v.  Hardeity,  Comb. 
83. 

18.  Where  an  heir  in  tail  is  returned  heir 
in  fee,  and  warned,  afler  the  award  of  execu- 
tion ho  cannot  give  the  entail  in  evidence  on 
an  ejectment.  Rock  v.  Laytoti,  1  Ld.  Raym. 
590. 

19.  Where  one  to  whom  a  remainder  is 
limited  in  contingency  levies  a  fine,  this  works 
by  estoppel,  and  when  the  estate  in  contin- 
gency happens,  that  feeds  the  estoppel,  and  it 
^all  be  as  if  the  contingency  had  happened 
before  the  fine  levied.  Weale  v.  Lower,  Poll 
66. 

20.  A  defendant  who  has  pleaded  a  misno- 
mer in  abatement,  is  estopped  by  his  plea  to 
deny  that  name  in  another  action  in  abate- 
ment   Reg  V.  Stedman,  2  Ld.  Raym.  1308. 

21.  It  is  a  good  replication  by  way  of  es- 
toppel  that  the  defendant  put  in  bail  by  the 
name  mentioned  in  the  declaration.  Stroud 
T.  &errarJ,  2  Salk.  713. 

22.  A  judgment  against  an  executor  by 
confession  or  default  is  an  admission  of  assets, 
and  he  is  estopped  to  say  the  contrary  on  a 
devattavit  returned,  and  so  is  a  jury.    Roek 


y.LeighUm^BtSk. 310,  Com. 87.   lLd.Rajm. 

589.  S.  C. 

23.  The  obligor  of  a  bond  conditioned  for 
the  payment  of  all  sums  for  which  A  stands 
bound  by  deed  to  B,  is  estopped  from  plead- 
ing that  A  was  never  bound  by  any  deed  to 
B.    3  Dy.  196.  pi.  41. 

24.  The  heir  in  t&il  suffers  judgment  in 
scire  faciag  by  default ;  he  is  estopped  to  claim 
the  benefit  of  the  entail  Treviban  v.  Law*^ 
renee,  2  Ld.  Raym.  1057.     6  Mod.  265.  S.  C. 

25.  A  party  is  estopped  from  assigning 
errors  contrary  to  the  record.  Arunaell  v. 
Arundell,  Yelv.  34 

26.  If  one  takes  lease  of  land  of  which  he  is 
seised  in  fee,  he  is  estopped  from  claiming  the 
fee.    London  v.  James,  1  And.  128. 

27.  By  a  recognizance  to  a  corporation,  the 
defendant  is  estopped  to  say  they  are  no  cor. 
poration.  Henriques  v.  Dutch  Weat  India 
Company,  2  Ld.  Raym.  1555.    Hob.  211. 

28.  When  a  record  is  an  estoppel  to  the 
party,  it  must  be  direct,  and  in  point  to  the 
fact  which  the  party  is  estopped  from  proving 
contrary  to  the  record  concerning  that  fact 
Hume  V.  Burton,  1  Ridgw.  25. 102. 

29.  Afler  verdict  and  judgment  and  error 
brought,  error,  in  &ct,  was  assigned  that  the 
plaintiff  below  died  before  the  trial ;  the  plain- 
tiffin  error  is  estopped  to  give  in  evidence  the 
death  of  the  plaintiff  bcfbre  the  action  was 
brought    Lambert  v.  Camerei,  Comb.  446. 

30.  Estoppel  cannot  be  put  upon  conclusion 
upon  a  particular  time.  Foot  v.  Berkley,  Car- 
tcr,  159. 

31.  Where  one  sues  an  executor,  the  de- 
fendant may  plead  by  way  of  estoppel  that  he 
was  administrator.  Harding  v.  Salkeld^ Skin. 
365.    5  Co.  32. 

32.  If  to  a  faulty  declaration,  the  defendant 
plead  in  bar,  and  the  plaintiff  take  issue,  a  ver- 
dict for  the  defendant  estops  the  plaintiff  fh)m 
bringing  a  second  action  for  the  same  cause. 
1  Mod.  207. 

33.  In  icire  facias  upon  a  mis-recited  judg- 
ment, the  defendant  pleads  nul  tiel  record,  and 
it  is  found  that  there  is  such  a  record,  he  is 
estopped  from  showing  the  variance  after- 
wards. .  Treviban  v.  Lavfrenee,  2  Ld.  Raym. 
1050.    6Mod.265.S.C. 

34.  A  verdict  for  the  plaintiff  upon  ^plene 
administravit  estops  the  sheriff  of  that  county 
where  the  trial  was,  to  return  nulla  bona. 
Noone*8  case,  2  Leon.  67. 

35.  The  heir  is  estopped  firom  falsifying  the 
consideration  acknowledged  in  the  deed  of. 
feoffment  of  his  ancestor.    2  Dy .  169.  pi.  22. 

36.  Mortgagor  makes  a  lease  for  years  by 
deed  indented,  and  afler  performing  the  con- 
dition,, he  makes  a  feoffment  in  fee ;  the  feofiee 
claiming  under  the  estoppel  shall  be  bound  by 
the  lease.    March,  64.  pi.  99. 

37.  All  the  conusors  to  a  fine  are  estopped 
from  claiming,  6tc^  although  they  had  no 
title  in  the  land.  Ld.  CrumweU  v.  Andros,  2 
And.  79. 
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ESTOPPEL. 


IL  Wbin  trams  n  no  wrorpn.    . 

1.  One  shall  not  bo  estopped  but  of  that  of 
which  he  may  have  a  travertot  Morgan  t. 
Vaughan,  T.  Raym.  457,  458. 

3.  Parties  to  an  indenture  are  es- 
[  *624  ]  topped*  to  deny  essential^,  but  not 
descriptive  words,  &•& ;  as,  if  a  close 
be  demised  called  Lane^s  Meadow,  the  party 
is  not  estopped  to  say  it  is  arable ;  so,  if  a  close 
be  demised  containing  five  hundred  acres,  he 
is  not  estopped  to  say  it  contains  less  or  more. 
SkipwUh  V.  Greene,  8  Mod.  311,  312, 313.  1 
Stra.610.    3  Danv.  272.  S.  C. 

3.  A  demise  by  iildenture  of  a  term,  haben- 
dum from  the  expiration  of  another  terra 
therein  recited,  when  really  there  is  no  such 
term  in  esse,  is  no  estoppel  to  the  lessor  or 
lessee,  but  the  lessee  may  presently  enter,  and 
the  lessor  grant  the  reversion.  Roioe  v.  Hun- 
Ungion,  Vaugh.  82. 

I.  One  seised  in  fee  takes  a  lease  of  the  her- 
ba^  of  his  own  land,  he  is  not  estopped  to 
claim  the  fee.    PleadaWs  case,  2  Leon.  159. 

5.  Tenant  fbr  life  grants  a  rent,  and  then 
he  joins  in  a  fine  with  him  in  reversion  to  the 
use  of  him  in  reversion ;  he  can  avoid  the 
rent  after  the  death  of  tenant  for  life.  Mo.  127. 

6.  If^  afler  plene  administravit  pleaded,  the 
executor  confesses  the  action,  it  is  no  confes- 
sion of  assets.    Hob.  178. 

7.  An  avowry  fbr  rent  due  at  Michaelmas 
does  not  estop  the  party  from  claiming  arrears 
doe  before.  Pamer  v.  Statnek^  1  Sid.  44. 
Fountain  v.  Onaleg,,  Comb.  59,  60. 

8.  The  jury  is  not  estopped  as  the  party  is. 
1  And.  119.    Carter,  155. 

9.  There  can  be  no  estoppel  by  generalities. 
Orl.  Bridg.  544. 

10.  No  estoppel  by  a  record  if  the  judgment 
be  reversed.    Richest  case,  3  Leon.  52. 

II.  An  estoppel  to  disputing  landlord's  title 
can  only  be  in  cases  of  demise  by  indenture. 
1  Sauna.  325  a.  n.  [c]* 

12.  In  civil  actions,  the  recognizance  is  en- 
tered into  by  the  bail  only,  and  is  therefore  no 
estoppel  to  a  defendant's  peerage.  Robert  v. 
FiOars,  12  Mod.  217. 

13.  If  A  recover  in  trespass  against  B,  and 
sue  out  an  elegU  against  his  lands,  and  then  a 
statute  pardon  the  act  in  which  the  trespass 
was  committed,  and  all  judgments  and  execu- 
tions thereon,  the  recovery  cannot  be  pleaded 
by  way  of  estoppel  to  an  audita  querela  brought 
on  the  statute,  to  be  relieved  from  the  judg- 
ment   Benson  v.  Idle,  2  Mod.  38. 

14*  If  a  man  accepts  a  lease  fi>r  years  by 
deed  indented  of  his  own  land,  the  estoppel 
ends  with  the  lease,  and  then  both  parts  of  the 
indenture  belong  to  the  lessor.    4  Ca  54. 
IIL  Of  titls  by  estoppel. 

1.  If  a  grantor  has  nothing  in  the  land  at 
the  time  of  the  grant,  the  title  begins  by  es*- 
toppeL    2Saun£418a. 

2.  A  fine  operates  by  oonclusioQ.  Ward  v. 
WaUhewe,  Yelv.  101. 

3.  A  lease  for  years  may  operate  as  to  pait 


by  estoppel,  and  as  to  the  residae  hf  \  ^ 

an  interest    GUman  v.  Hbare,  1  8a&.  3f?5. 

4.  Where  an  estoppel  works  on  the  iotoat 
of  the  land  it  runs  with  it,  and  is  a  title.  Tre- 
vivan  v.  Lawrence,  1  Salk.  276. 

5.  When  a  deed  enures  by  passing  an  ia. 
terest,  it  shall  not  be  taken  by  way  of  estop- 
pel. TreporVs  case,  6  Ca  14  b.  P<»ifa.  57. 
S.C. 

IV.  How  AH  ESTOPPEL  OFEEATES. 

1.  Every  estoppel  ought  to  be  redpiocsL 
Cobham  v.  Tbmitfison,  T.  Jones,  & 

2.  An  estoppel  binds  none  but  parties  to  it 
Winchcombe  v.  PuUestone,  Hob.  193.  March, 
105.  pi.  280. 

3.  Jurors  are  no(  estopped  by  an  estoppd 
implied,  unless  pleaded  in  the  record.  Fsrs- 
mour  V.  Robinson,  3  Leon.  209, 210.  TVmMS 
V.  Latorenee,  1  Salk.  276. 

4.  An  estoppel  being  found  by  verdict,  Ihe 
court  ought  to  judge  upon  the  special  mtUer 
according  to  law.  RawlyngB*s  case,  4  CaSS 
a.  5th  res. 

5.  An  estoppel  in  pleading  does  not  bind 
the  jury,  unless  it  works  upon  the  interest  of 
the  lands ;  in  that  case,  it  runs  with  the  laadi, 
and  will  maintain  an  ejectment  TVmoss  v. 
Lawrence,  Holt  282.    2  Ld.  Raym.  1051. 

6.  No  estoppel  will  bind  the  crown.  Reg* 
V.  De/me,  lOMod.200. 

7.  Use  limited  to  the  woman  whom  be  ebaU 
afterwards  marry,  and  who  shall  survive  him; 
they  both  grant  the  land  by  fine  for  years,  if 
they  or  eiuer  of  *them  so  long  live ; 

the  husband  dies;  the  wife  is  barred  [  *625  ] 
by  the  estoppel.    Mo.  634. 

8.  One  having  nothing  in  certain  had 
makes  a  lease  fbr  years  by  mdeoture,  and  thea 
purchases  the  land ;  neither  he  nor  his  beir 
can  avoid  the  lease;  but  if  tenant  for  life 
makes  a  lease,  and  purchases  the  revernoo, 
and  dies,  his  heir  shaU  avoid  the  lease.  Ma 
20. 

9.  If,  on  avowry  for  distress  for  rent,  the 
tenant  pray  in  aid,  claiming  a  lease  for  ten 
years,  whereas  he  had  a  lease  fbr  sixty,  thif 
shall  not  estop  his  executors  fhHn  claiming  to 
the  end  of  the  term  against  the  lessor  or  hii 
grantee  of  the  reversion.    3  Dy.  290.  pL  59. 

10.  Estoppel  by  fine  bars  the  beir  in  tail 
Jenk.  275. 

11.  An  estoppel  is  not  good  mlnst  a  feoN 
covert  by  her  deed ;  otherwise,  if  it  be  by  fios 
or  matter  of  record.  Breretony,  Etam,  Oa 
Eliz.  700,  701. 

12.  The  taking  a  lease  by  indenture  of  cne'i 
own  land  is  only  an  estoppel  during  the  tenn, 
and  the  jurors  are  not  compelled  to  find  the 
estoppel    Mo.  181. 

13.  An  estoppel  enforced  by  necessity  is  not 
binding.    Hob.  235. 

14.  An  assignee  shall  have  the  benefit  of  the 
estoppel  against  a  lessee  by  indenture.  2  hd. 
Raym.  1551.    Palmer  v.  Ekino,  Stra.  81& 

V.  How  rr  should  be  taken  aovantage  or. 
L  Count  of  a  demise  generally ;  defendaot 
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fl^mdBmhUkabmt  in  feMMMftt;  the  plaintiff 
may  estop  the  defendant  br  pleading  the  deed. 
iftnoa.  1  Leon.  pL  220.  1  Leon.  156. 204. 206. 

2.  The  jurors  are  bound  to  take  notice  of 
matter  of  estoppel  in  evidence,  though  it  be 
not  pleaded.    Ma  96.    1  Leon.  204. 206. 

3.  In  debt  for  rent,  where  the  plaintiff  de- 
clared upon  a  demise  by  indenture,  and  the 
defendant  pleaded  nil  kalntU  in  tenemeniis,  it 
was  held  ill  upon  demurrer,  without  replying 
the  estoppel ;  because,  where  an  estoppel  ap- 
pears upon  record,  it  need  not  bo  repUed,  but 
may  be  taken  advantage  of  on  demurrer.  Pal- 
mer T.  £Hfu,  2  Ld.  Raym.  1551.  Stra.  8ia 
aC.  £empT.GMW,Salk.277.  2Ld.IUym. 
1154.  &C. 


ESTOVERS. 

1.  If  a  man  be  entitled  to  estovers  in  an- 
other's wood  for  life,  and  the  owner  cut  down 
all  the  wood,  assize  lies  for  the  estovers.  Anon, 
Ma  la  pi.  65. 

2.  Prescription  for  them  within  a  forest  Ld. 
Poff'ef  V.  Sir  W.  Aghion,  I  Leon.  2. 

£  A  prescription  for  estovers  to  build  new 
houses  is  good.  Countesa  of  Arundd  v.  Steers, 
Cra  Jae.&. 

4.  If  a  man  be  seised  in  riffht  of  his  wife 
of  a  house,  and  a  grant  be  made  to  him  and 
his  heirs  to  have  estovers  to  be  burnt  in  the 
house,  the  estovers  shall  descend  to  the  issue 
of  the  husband  and  wife.  Synui*»  case,  8  Co. 
'04  a. 

5.  One  seised  of  a  house  exparte  matema, 
has  a  grant  of  house-bote  to  be  burnt  in  the 
house ;  it  shall  go  with  the  house  to  the  heir 
tMparU  matema ;  so,  in  the  case  of  a  rent- 
seek  and  a  grant  to  distrain,  i^ins's  case,  8 
Ca54a. 

6.  The  grantee  by  copy  shall  have  the  esto- 
vers.   Swayne^e  case,  8  6o.  63.  b. 

7.  If  lessor  grant  fire-bote,  lessee  may  take 
trees  if  there  be  no  underwood.  Anon.  3  Leon. 
16. 


ESTRAY. 

1.  A  swan  may  be  an  estray.  Reg.  v  Lady 
Young,  7  Ca  15  b. 

2.  A  waif  happens  in  one  franchise,  and,  be- 
ibre  seizure,  strays  into  another ;  the  lord  of 
the  second  franchise  shall  have  it  3  Dy. 
33a  pL  40. 

3.  Lessee  for  life  seizes  an  estray,  and  dies 
within  the  rear ;  his  executors  are  entitled  to 
it,  and  not  he  in  reversion,    iiiion.  Ma  11 . 

4  The  lord  of  the  manor  may  maintain 
trover  for  an  estray  against  a  stranger  before 
the  expiration  of  the  year  and  day.  2  Saund. 
476  e. 

5.  Proclamation  ought  to  he  made  in  the 
parish  church.  Browniow  r^  Lambertj  Cra 
EUz.  716. 

6.  The  using  an  estray  horse  by  riding  or 


drawing,  is  an  abase  of  the  estray, 
*and  gives  a  cause  of  action.  Bag-*  [  *626  ] 
ehawe  v.  Goward,  Cra  Jac.  14a    4 
Mod.  391. 

ESTREPEMENT. 
See  pott,  tit  Wjjtx. 

EVICTION. 
I.  What  amounts  to  an  eviction  ;  and  rrs 
EFFECT,  p.  626. 
II.  Remedy  fob  it,  p.  626. 
III.  Op  covenants  against  eviction,  ok  ron 
quiet  enjoyment,  p.  626. 

I.  What  amounts  to  an  eviction;  and  rrs 


1.  If  a  man  grants  a  thing,  and  afterwards 
by  a  misfeasance  prevents  the  enjoyment  of  it 
by  the  grantee,  this  amounts  to  an  eviction.  1 
Saund.  322.  a.  n.  (2). 

2.  Be  the  eviction  of  the  lessee  by  entry  or 
action,  the  reversion  remains  in  tne  feoffee, 
and  he  shall  avow.    Finek^e  case,  6  Ca  69  a. 

3.  A  trespass  or  iUegal  ouster  by  the  lessor 
is  insufficient    1  Saund.  204. 

4.  An  eviction  must  be  pleaded  in  covenant; 
and  in  pleading  eviction  by  a  person  other 
than  the  plaintiff,  the  defendant  must  show 
that  the  evictor  had  title  to  enter,  whose  title 
ought  to  be  set  out;  and  the  defendant  should 
also  show  under  what  process  the  evictor  en- 
tered. Jordan  v.  TweUe,  Ca.  T.  Hardw.  171. 
1  Saund.  204.    Id.n.  [s]. 

5.  Eviction  may  be  given  in  evidence  upon 
nihU  debet.    1  Saund.  204 

6.  An  eviction  of  a  leasee  for  years  dis- 
charges all  rents,  bonds,  and  covenants  in  any 
sort  depending  upon  the  interest;  so  where 
goods  are  let  to  hire  by  one  having  no  title, 
and  afterwards  the  possession  is  taken  from 
the  hirer  by  the  rightful  owner,  this  eviction 
discharges  the  hirer  from  the  promises,  dec. 
he  had  made  in  respect  of  the  thing  hired. 
Shelbury  v.  SeoUford,  Yelv.  22, 23.  Sopram 
V.  Skurro,  Yelv.  19. 

II.  Remedy  foe  rr. 

1.  An  action  for  an  eviction  by  lessee 
against  the  lessor,  may  be  brought  upon  the 
express  or  implied  covenant    1  &iund.  204  a. 

2.  It  may  also  be  grounded  on  a  lease  by 
estoppeL    1  Saund.  204. 

IIL  Of  covenants  against  EvicnoN,  or  foe 
quiet  enjoyment. 

1.  Upon  a  covenant  for  quiet  enjoyment 
generally,  lawful  evictions  are  the  only  ones 
covenanted  against    2  Saund.  178  a,  b, 

2.  A  covenant  in  a  lease  (dated  before  the 
delivery)  to  save  harmless  against  evictions, 
extends  to  an  eviction  before  the  delivery, 
though  it  be  after  the  date.  Lewia  v.  HUlard, 
1  Sid.  374. 

3.  In  an  action  on  the  covenant,  the  decla- 
ration should  state  that  the  evictor  had  lawful 
title  before  or  at  the  time  of  the  |frant  to  plain- 
tiff;  it  need  not  state  that  plaintiff  was  evicted 
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by  legal  proceM ;  bat  loiiio  aet  MMrting  titlo 
miut  be  shown,  aa  a  mere  treapasi  or  the  like 
disturbance  ia  not  aafllcient  3  Saund.  178  b, 
n.  [a],  180  e.  181. 181  a. 

4.  If  a  recovery  in  ejectment  by  the  enctor 
be  stated  in  the  declaration,  the  defendant  may 
etill  traverse  the  evictor's  title.  2  Saund.  181  a. 

[5!M/«rtA«r,  ante,  tit  CoYSjfAMT,  div.  X.  (c), 
p.405,dtc] 

EVIDENCE. 

I.  GlNXEAL  RULES,  p.  627. 

IL  Whxu  a  witness  is  uywo  he  must  be 

PEODOCED,  p.  627. 

IIL  When  the  witnbs  is  beyond  bba,  oa 

CANNOT  BE  FOUND,  p.  628. 

lY.  In  case  of  the  death  of  a  wrntESs,  p. 
628. 
V.  Of  perpbtuatino  evidence,  p.  628. 
[  •BW  ]  •VI.  REspBCTora  parol  evidence; — 
(a)  When  odmiBiihU,  ^  eaS. 
(b)  WAennof,  p.  629. 
VII.  Inspection  of  books,  Slc  ; — 

(a)  When  allowed,  p,  esaS, 

(b)  WAcn  fiol,  p.  630. 

VIII.  What  evidence  is  admissible  in  sup- 
port OF  particular  facts  ;  AND  rrs 
effect;— 

(a)  Act  of  court,  p.  631. 

(b)  Act  of  parliamant,  p.  631. 

(c)  Acknowledgment^  p.  631. 

(d)  Advertuement,  p.  631. 

(e)  Affidavit,  p.  631. 

(f )  Almanack,  p.  631. 

(g)  Anawer,  p.  631. 
(h)  Bio,  p.  631. 

(i)  Bocke,  p.  632. 

( j)  Chanceru,  proeeedingt  in,  p  632. 
(k)  Companeon  tf  hands,  p.  632. 
(1)  Confession,  p.  632. 
(m)  Conviction.    See  post,  tit    Sen- 
tence, div.  (11).  p.  633. 
(n)  Copy;— 

J.  When  admissible,  p.  633. 

2.  When  not,  p.  633. 
(o)  Counterpart,  p.  634. 
(p)  Customs,  p.  634. 
(q)  Declarations,  p.  634. 

!r)  Decree,  p.  634. 
s)  Deed,  p.  634. 
t)  Dejpositions  and  examinations,  p. 

(a)  Duplicate,  p.  635. 

(v)  Exemplification,  p.  635. 

(w)  Fine,  p.  636. 

(z)  Goldsmith's  notes,  p.  636. 

(y)  Hand-writing^  p.  636. 

(z)  Hearsay,  p.  636. 
(aa)  HeraUPs  Books,  ^,  p.  636. 
(bb)  Histories,  Sfc»  p.  636. 
(cc)  Indorsement,  p.  636. 
(dd)  Inquisition,  p.  636. 

fee)  Order  of  justices,  p.  636. 
f  f )  Pedigree,  p.  637. 
gff)  Probate,  637. 
(hh)  Proclamations,  p.  637. 


( ii )  BeeUals,  p.  637. 

( ii )  Record,  p.  637. 

(kk)  l^nritual  court,  proceedrngs  ia,  p. 
637. 

( 11 )  Sentence  of  a  court,  p.  637. 
(nmi)  Survey,  p.  638. 

(nn)  Tittle  antfjuossesttoii,  p.  6381 

(00)  Verdict,  p,B3&. 
IX.  What  proof  is  nbcebbart  to  EBGrra 

in  particular  INSTANCES,  p.  6^ 

X.  What  need  not  be  proved,  p^  639. 
XI.  When  the  issue  is  supporixd  bt  tbk 

EvroENCE,  p.  639. 
XIL  When  not,  p.  639. 
XIII.  What  MAT  BE  GIVEN  in  KviDKiicswmi- 

ouT  being  pleaded,  p.  640. 
XIV,  What  not,  p.  641. 
XV.  What  evidence  n  nfADMnsoLE,  p. 
642. 

XVL  Of  DEMURRERS  TO  EVIDENCE,  p.  642. 

XVII.  Bill  of  exceptions,  p.  643. 
XVIII.  Report  of  evidence,  p.  643. 

I.  General  rules. 

1.  The'best  evidence  ought  to  be  given  tfast 
the  nature  of  the  case  wifi  admit  o£  DiUsm 
V.  Crawley,  Holt,  300. 

2.  Evidence  upon  an  indictment  fiv  tres- 
pass is  not  evidence  in  an  action  of  trespass. 
Sampson  v.  TUhiU,  and  YardUy  v.  ClazloR, 
1  Sid.  325. 

3.  What  would  not  be  evidence  for  one  csBp 
not  be  produced  for  the  other.  Clargcs  r. 
Sherwin,  12  Mod.  343. 

4.  The  usual  course  of  dealing  in  trade  b 
proper  evidence.    Holt,  300. 

U.  Where  a  wftness  is  uvino,  be  must  b 

produced. 

1.  Minutes  taken  before  commissiongi  of 
excise  cannot  be  given  in  evidence  be£)re 
commissioners  of  appeals,  where  the  witnessa 
are  living.    Breedon  v.  GiU,  5  Mod  272. 

2.  A  will  shall  not  be  read  on  proof  of  a 
witnesses  hand,  unless  there  be  positive  proof 
that  he  is  dead.  Bishop  v.  Burton,  Coat' 
614. 

*III.  When  the  wttness  is  beyond  [  *638  ] 

SEA,  OR  cannot  BE  FOUND. 

1.  Evidence  of  the  hand-writing  of  a  perm 
proved  to  be  beyond  sea  was  allowed  in  indehi- 
tatus  assumpsit.    Key  v.  Gordon,  12  Mod.  5$il. 

2.  Witnesses*  hands  are  allowed  to  be  pro- 
ved if  they  are  dead,  or  beyond  sea,  or  csmut 
be  found  after  the  strictest  inquiry.  Anos. 
12  Mod.  607. 

IV.  In  case  of  the  death  of  a  witness. 

1.  The  affidavit  of  a  deceased  husband  wis 
held  admissible  in  proof  of  the  marriage. 
Sacheverell  v.  SaehevereU,  Stra.  35. 
'  2.  On  an  information  for  a  libel,  the  eli- 
mination of  a  person  (who  afterwards  died] 
before  the  Mayor  of  Bristol,  is  no  evidence. 
Rex  V.  Pain,  Comb..  358,  359. 

3.  A  shop-book  was  admitted  as  evidence 
of  the  delivery  of  goods,  on  proof  of  the  ser- 
vant's hand  who  made  the  entries,  and  of  hi< 
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dc&tH.  Pitmanv.Mdddox,fiStSk.eBO.    Holt, 
1298.      1  Ld.  Raym.  732.  S.  C. 

4.  The  hand  of  a  servant  that  is  dead  to  a 
deli-veiy-book  signed  by  him,  is  good  evidence 
ajB    to  the  delivery  of  goods.    Friee  v.  Lord 

l^orrington,  2  Ld.  Raym.  873.    1  Ld.  Raym. 

730.     I  Salk.  285. 

5.  What  a  witness  swore  at  a  former  trial, 
is  evidence  after  his  death.  Pyke  v.  Crouc/k, 
1  I^.  Raym.  730.  Pition  v.  Walter,  1  Stra. 
162.  S.  P. 

6.  In  an  action  brought  by  the  husband  after 
the  death  of  the  wife,  it  appeared  upon  evi- 
dence to  be  money  secretly  deposited  by  the 
'wife,  and  a  note  taken  for  it  in  the  name  of  a 
third  person ;  and  it  was  admitted  to  be  pro- 
ved that  the  wife  said  that  she  had  received 
the  money  again,  the  case  depending  only 
upon  this  transaction.  Webb  v.  Plumsteait 
Skin.  647. 

7.  Information  of  a  person  since  dead  may 
be  read  on  an  indictment  of  felony,  but  not  for 
misdemeanor.  Rex  v.  Payne,  1  Ld.  Raym.  729. 

8.  In  dower,  circumstantial  proof  of  the 
death  of  the  husband,  after  seven  years*  ab- 
sence, was  admitted,  none  being  offered  to  the 
Gontnuy.    2  Dy.  185.  pi.  65. 

9.  Legacy  charged  on  land  by  will,  the  pro> 
bate  of  the  will  given  in  evidence,  and  positive 
proof  of  death  of  two  of  the  witnesses,  and  cir- 
cumstantial proof  of  the  death  of  the  third,  ad- 
mitted at  the  distance  of  fifteen  years.  Anon. 
12  Mod.  342. 

y.  Of  feepetuatino  evidence. 

1.  The  testimony  of  witnesses  cannot  be 
perpetuated  by  an  examination  at  common 
Uw.    1  Mod.  114. 

2.  Depositions  taken  de  bene  esse  to  perpe- 
tuate the  testimony  of  witnesses,  though  no 
answer  put  in,  may  be  given  in  evidence. 
Howard  v.  TVemsinc,  Carth.  265. 

3.  No  depositions  in  perpetuam  rei  memo- 
riam,  &,c,  are  evidence  in  any  case  as  long  as 
the  witnesses  live.  TiUey'8  case,  Salk.  286. 
555. 

{See  alto  ante,  tit  Depositions,  p.  486.] 

VI.  RSSPECTINO  PAROL  EVIDENCE. 

(a)  When  admistible, 

1.  Whatever  the  jury  may  take  cognizance 
of  themselves,  may  be  given  in  evidence  by 
parol,  or  by  copies,  or  by  other  arguments  of 
truth.    Newis  v.  Lark,  Jrlow.  411. 

2.  Parol  evidence  may  be  given  to  prove 
the  voting  at  an  election.    Semb,  Willes,  424. 

3.  In  murder,  a  discourse  antecedent  to  the 
fact  may  be  given  in  evidence.  Young  v. 
Siaughterford,  11  Mod.  229. 

4.  Discourse  of  a  wife  was  given  in  evi- 
dence for  defendant,  in  an  action  brought  by 
baron  for  debt  due  to  the  wife  as  a  separate 
dealer.    Anon.  12  Mod.  566. 

5.  If^  on  proper  notice,  a  party  refuse  to 
produce  a  deed  necessary  to  prove  the  issue, 
either  party  (proving  the  deed  to  be  in  the 
possession  of  the  otJur  party)  may  give  parol 
evidence  of  its  contents.    Martlettj.  OawUr, 


7  Mod.  343.    Sir  E,8eymaurUeaMe,  10  Mod. 

a  s.  P. 

6.  Parol  evidence  may  be  given  of  the  con- 
dition of  records,  and  the  manner  of  keeping 
them,  but  not  of  the  matter  of  them.  Leighton 
V.  Leighton,  Stra.  210. 

7.  Parol  evidence  may  be  admitted  to  ez* 
plain  a  will  in  affirmance  of  the  common  law, 
and   to   oust    a    rule    in .  ^equity. 

Lord  Lanodown^B    case,  10  Moid.  |  *629  ] 
99. 

8.  Therefore,  where  the  residuum  was  un- 
disposed ofi  parol  evidence  was  received  to 
prove  the  testator  did  design  his  executor 
should  have  it    PoweWo  case,  10  Mod.  400. 

9.  Parol  evidence  is  good  in  wills  by  way 
of  averment,  where  two  things  or  two  persons 
are -of  the  same  name,  and  that  in  the  case  of 
real  devises.  Lord  Lanodowh's  ease,  10 
Mod.  100. 

10.  Evidence  was  admitted  against  the 
seal  of  the  ordinary.  NoeUs  v.  WeUo,  1  Lev. 
235. 

11.  In  trover  for  goods  seized  for  toll  in 
London,  and  plaintiff  claimed  exemi^on  as  a 
citizen  of  Colchester,  on  account  of  charter^ 
evidence  was  allowed  to  be  given  that  oth^r 
citizens  had  before  paid  toll,  and  defendant 
had  a  verdict  City  of  Colche§ter  ▼.  City  of 
London,  W.  Jo.  240. 

12.  Evidence  that  part  of  the  consideratton- 
money  mentioned  in  a  conveyance  was  not 
received  for  the  land  conveyed,  is  admissible.  ' 
Oreen  v.  Weston,  Say.  210. 

13.  Evidence  was  admitted  to  bastardize 
the  issue  after  the  death  of  the  father  and  mo- 
ther, and  against  the  king*s  patent  and  acts 
of  parliament,  calling  him  son  and  heir.  Per- 
kina  v.  Lambe,  3  Lev.  410. 

(b)  When  not. 

1.  Parol  evidence  will  not  be  admitted  of 
the  purport  of  a  written  document,  without 
showing  it  is  lost.  Bliedstyn  v.  Sedgwick,  Ca. 
T.Hardw.  304. 

2.  The  contents  of  alopt  deed  could  not  for- 
merly  bo  proved  by  parol  evidence.  Stymour'^M 
case,  10  Mod.  8. 

3.  Parol  proof  will  not  be  admitted  to  alter 
the  construction  of  a  wilL  Brown  v.  Selwin, 
Ca.  T.  Talb.  240. 

4.  Nor  to  fix  the  construction.  Lm\fiddy, 
Stoneham,  2  Stra.  1261. 

5.  Parol  evidence  will  not  be  admitted  to 
contradict  a  will,  but  may  be  admitted  to  as- 
certain a  person  or  thing.    9  Mod.  11.  notit. 

6.  Lands  devised  to  A  in  tail,  who  dies  in 
the  lifetime  of  the  testator,  leaving  issue  male, 
and  then  the  will  is  republished ;  parol  decla- 
ration of  the  testator  was  offered  m  evidence, 
to  prove  that  it  was  his  intention  that  the  is- 
sue male  of  A  should  take  by  the  will,  but  re- 
fused ;  so,  though  the  parol  declaration  is  re- 
ferred to  by  the  will.  Lord  Lantdown**  ease, 
10  Mod.  99. 

7.  Parol  evidence  is  not  admissible  to  show 
that  the  testator  intended  to  exempt  his  per- 
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0onal  estate  from  his  debts.    IZeeoet  v.  iVeio- 
enham,  2  Ridgw.  21.  35.  44. 

8.  Parol  evidence,  which  is  inconsistent 
with  a  written  agreement,  ia  not  admissible. 
Maxwell  v.  Sharp^  Say.  189. 

9.  Very  clear  and  strong'  evidence  u  neces- 
sary to  impeach  a  lease  at  a  distance  of  time 
on  the  ground  of  original  fraud  practised  in 
obtaining  it  Duehest  of  Cfiandoa  v.  Brown- 
low,  9  Ridgw.  397. 

10.  Upon  a  question  of  legitimacy,  the  de- 
fendant gave  a  former  verdict  in  evidence; 
the  defendant  offered  to  prove  that  two  wit- 
nesses examined  by  the  defendant  upon  the 
trial,  when  that  verdict  was  found,  were  per- 
jured ;  but  held  not  to  be  admissible.  Lord 
Sherborne  v.  Naper^  2  Ridgw.  254  n. 

11.  Parol  proof  of  what  a  prisoner  confessed 
before  the  council  was  refused  to  be  admitted, 
because  his  confession  was  not  signed.  Rex 
▼.  Layer,  8  Mod.  89. 

12.  The  chirograph  of  a  fine  shall  not  be 
fiilsified  by  parol  evidence.  Lord  Say  and 
SeU'9  case,  10  Mod.  42. 

13.  Nor  by  the  date  of  the  concord,  though 
that  be  matter  of  record.  Lord  Say  and  SeWt 
10  Mod.  43,  44. 

14.  No  parol  evidence  to  explain  a  deposi- 
tion. WiUonv.  Boulter,  2  Stra.  749.  Barnard. 
77. 

VII.  Inspection  or  books,  &c 
(a)  When  allowed, 

1.  On  a  trial  at  bar  concerning  the  right  of 
members  nf  a  corporation,  the  town  clerK  was 
ordered  to  attend  with  the  charter,  being  onlv 
to  try  the  right,  though  in  strictness  not  enti- 
tled to  it,  because  a  copy  may  be  had  at  the 
rolls.    CtUVa  case,  12  Mod.  394. 

2.  A  rule  was  granted  to  compel  the  pro- 
duction of  the  cash-book  of  the  India  companv, 

and  the  transfer-book  of  bank  stock, 
[  •630  ]  at  a  trial.  Oeery  v.  •Hopkino,  2  Ld. 
Raym.857.    7  Mod.  129.  S.  C. 

3.  Rule  to  inspect  the  books  of  the  commis- 
sioners for  stating  the  debts  of  the  army. 
Moody  V.  T&tf  rston,  1  Stra.  304. 

4.  If  tenant  claim  by  copy,  the  lord  will  be 
only  ordered  to  let  them  be  seen,  but  not  to 
bring  them  into  court  CiUVb  case,  12  Mod. 
394.494. 

5.  Leave  was  given  to  inspect  books  in 
which  boundaries  were  entered.  Warriner  v. 
Giles,  2  Stra.  954. 

6.  Books  of  a  corporation  may  be  inspected 
on  disputes  between  the  members  to  which 
the  corporation  are  no  parties.  Rex  v.  Fra- 
ternity of  Hostmen  in  Newcoiile  upon  7^c, 
2  Stra.  1223. 

7.  A  rule  was  made  in  the  first  instance  for 
producing  a  book  belonging  to  a  corporation 
at  the  trial  of  an  information  in  the  nature  of 
a  quo  toarranto.    Rex  v.  Bedell,  Say.  76. 

8.  Leave  mnted  for  defendant  to  have  in- 
•pection  and  copies  of  corporation  books  at 
his  own  expense.  Smith  v.  Huggino^  1  Barnes, 
156. 


9.  Access  wa«  gnmted  to  tiie  Viokt  «f  te 
court  of  conscience.  Wilttm  t.  Begot,  Sba. 
124^ 

10.  A  defendant  was  ordered  to  give  pU^ 
tiff  a  copy  of  the  articles  of  Epsooa  races. 
Graeewood  v. ,  1  Barnes,  321. 

11.  A  rule  lor  inspecting-  books  in  crder  ts 
obtain  evidence,  may  be  applied  for  as  soon  as 
a  rule  is  made  to  show  cause  why  an  mibr- 
mation  should  not  be  filed ;  bat  such  a  rab 
cannot  be  applied  for  in  the  case  of  a 
damus,  until  there  is  a  return  of  the 
mu$.    Rex  v.  Juotiees  of  Surrey,  Say.  14S. 

(b)  Whennoi. 

1.  No  inspection  of  books  by  a  preamikit 
of  a  misdemeanor.  Rex  y.  Conteltas^  2  Sixi. 
1210. 

2.  A  rule  for  inspecting  the  books  of  fhs 
commissioners  fi>r  licensing-  hackney  eosdies 
was  refused,  because  the  commissiooers  were 
not  parties  to  the  action.  Ahery  t.  Didaaom, 
Say.  250. 

3.  No  rule  granted  to  inspect  a  oorpors. 
tion*s  private  book.  Murray  ▼.  TkarmkUl,  2 
Stra.  717. 

4.  Rule  to  produce  corporation  books  denied 
to  a  prosecutor  upon  the  test  act  Reg,  ▼. 
Mead,  2  Ld.  Raym.  927. 

5.  When  a  person  claims  an  interest  against 
a  parish,  he  shall  not  have  a  role  to  inspeet 
Uieir  books.  Cox  v.  Copping,  1  Ld.  Raym. 
337. 

6.  No  rule  to  inspect  books  on  daim  of 
right  to  hold  a  leet  Rex  t.  Dr.  Bridgmtn, 
Stra.  1203. 

7.  Rule  to  produce  the  custom-lioiise  boob 
denied.  Rex  v.  WorseiiAste,  1  Ld.  Bavnb 
705. 

8.  East  India  Company  not  obliged  to  pro* 
dttce  books  of  letters.  SheUing  v.  Fanner, 
Stra.  646.    Murray  v.  ThomAiU,  lb.  717. 

9.  The  East  India  Company  are  not  eom. 
pellable  by  subpoena  to  produce  their  tranifer- 
books  in  evidence  on  a  trial,  but  the  partiei 
may  take  copies  of  such  parts  as  relate  to 
the  matter  in  issue.  Gray  v.  HopHss,  7  Mod* 
129. 

10.  No  access  to  books  of  the  post-office  in 
collateral  actions.  Creto  v.  Saundera,  t  Stra. 
1005. 

11.  In  an  action  of  ftlse  imprisonment 
against  the  officers  of  the  college  of  pfaysiciaoa, 
the  court  will  not  make  a  rule  for  the  plaintifT 
to  inspect  their  books.  Chroenveli  t.  BvrweU, 
ILd.  Raym.  253. 

12.  Defendants  denied  to  see  the  books  of 
the  conic  lamp-office,  because  not  a  oorpoea- 
tion,  nor  books  public,  and  defendants  not 
trustees.    Smith  v.  Huggino,  1  Barnes,  157. 

13.  Charters  are  never  compelled  to  bs 
brought  into  court  when  copies  may  be  hadal 
the  Rolls.    Anon.  12  Mod.  414. 

14.  If  one  of  several  partners  receive  mo- 
ney on  the  joint  account  and  give  his  aole 
for  it,  and  enter  his  expenditures  in  the  pir^ 
nership  books,  and  (hen  the  other  ptrums 
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themselves  of  the  books,  and  bringf  an 
action  against  him  for  the  money  he  received, 
the  court  will  not  order  the  plaintiffs  to  pro* 
dace  the  books  in  evidence  at  the  trial ;  but 
the  defendant  may  give  them  notice  so  to  do, 
and  thereby  raise  a  presumption  against 
them  if  they  refuse.     Ward  v.  Apprice,  6  Mod. 

264. 
[  *63l  3  •VIII.  What  kvidcnce  is  admissi- 

BLB  IN  SUPPOar   OF  PAaTICULAR 
FACTS,  AND  1TB  EFFICT. 

(a)  Act  of  court. 

1.  Act  of  the  commissioners  ibr  stating  the 
debt  of  the  army,  held  to  be  conclusive  evi- 
dence.    Moody  Y.  nunmkiU,  1  Stra.  481. 

3.  Act  of  the  spiritual  court  is  sufficient 
eridence  to  prove  the  grant  of  an  administra- 
tion.    Cfarrett  y.  lAtter^  1  Lev.  25. 

(b)  Act  of  parliament, 

1.  A  printed  statute  is  no  evidence  upon 
mU  tiel  record,    Ajum.  Salk^  566. 

3.  A  printed  act  of  parliament,  though 'pri- 
Yate,  if  it  concerns  a  whole  county,  is  good  evi- 
dence, though  not  compared  with  the  record. 
Dupayg  Y.  Shepherd,  12  Mod.  215, 216. 

(c)  AcknoufledgmenU 

1.  An  acknowledgment  of  a  debt  is  etidenee 
only  of  a  promise  to  pay  it  Haylin  v.  Hast- 
taga.  Com.  55. 

2.  A  man's  owning  a  deed  under  his  hand 
is  good  evidence.    DtUon  v.  Crattley,  12  Mod. 

3.  If  indorser  of  a  note  acknowledge  his 
hand,  this  is  no  evidence  against  the  orawer 
by  indorsee.  Hennyg  v.  iZd6tnson,  1  Barnes, 
317. 

(d)  Advertisement, 
In  an  action  fi>r  a  malicious  prosecution,  an 
advertisement  (put  into  the  papers  by  defend- 
ant) of  the  finding  of  the  indictment,  may  be 
given  in  evidence,  although  an  information 
has  been  granted  as  for  a  hbel.  Chambers  v. 
/Zo6inson,2Stra.691. 

(e)  Affidavit, 

1.  Though  perjury  be  assigned  in  an  affi- 
davit  made  at  Serjeants*  Inn,  yet  it  is  good,  if 
it  be  in  any  place  within  the  same  county,  and 
it  ought  to  be  proved  that  the  affidavit  was 
read;  and  though  an  affidavit  cannot  be  read 
in  evidence,  yet  if  the  party  who  made  the 
affidavit  be  sworn  and  give  evidence,  his  own 
affidavit  may  be  read  against  him  to  show  in 
what  he  contradicts  himself.  Rex  v.  Taylor, 
Skin.  403. 

2.  The  affidavit  of  a  person  who  has  been 
convicted  of  fbrfrery,  cannot  be  read  in  sup- 
port of  a  complamt,  but  may  be  read  in  excul- 
pation of  a  charge.  Walker  v.  Kerney^  7  Mod. 
413. 

3.  An  affidavit  made  in  Chancery  shall  not 
be  read  as  evidence,  but  only  as  a  letter,  un- 
less oath  be  made  by  a  witness  that  he  was 
present  when  it  was  taken  before  the  master. 
Smith  v.  Ooodier,  3  Mod.  36. 

(f)  Almanack, 
An  almanack  wherein  the  father  had  writ- 
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ten  the  nativity  of  his  son,  allowed  as  good 
evidence  to  prove  the  nonage  of  the  son.  Bate 
V.  Jmherst^  T.  Raym.  84. 

(g)  Answer. 

1.  An  answer  in  Chancery  filed  in  the  six 
clerks'  office  is  good  evidence,  iinon.  12  Mod. 
231. 

2.  An  answer  in  Chancery  is  evidence  of  a 
deed  against  all  that  claim  under  that  person, 
and  reputation  of  claiming  so  is  sufficient  to 
put  a  party  upon  showing  another  title.  £Sarl 
of  Sussex  V.  Temple f  1  Ld.  Raym.  31 1 . 

3.  If  one  makes  an  answer  in  Chancery 
which  prejudices  his  estate,  it  may  be  given 
in  evidence  against  him,  but  not  against  hia 
alienee.    Fmrd  v.  ChreUn  1  Salk.  286. 

4.  An  answer  in  Chancery  is  not  evidence 
at  law,  either  for  the  party,  or  against  a  third 
person.    Milliard  v.  Phaley,  8  Mod.  181. 

5.  An  answer  of  a  guardian  in  Chancery 
shall  not  be  read  as  evidence  to  conclude  an 
infant  &glestonY,  Spike,  S  Mods  f^,  Ec» 
cleston  Y.  Petit,  Carlh.  79. 

(h)  BiU. 

1.  The  bill  of  lading  is  always  read  as  evi- 
dence, in  case  of  a  policy,  to  prove  the  goods 
on  board.    Doekwray  v.  Diekenson,  Skin.  640. 

2.  The  entries  ^r  bills  of  parcels  by  the 
bankrupt  himself^  if  shown  to  have  been  made 
before  his  bankruptcy,  in  his  own  books,  are 
evidence  of  the  debt  for  goods  bought  by  him 
of  the  petitioning  creditor;  alt<er,  if  not  shown 
to  have  been  made  before  the  bankruptcy. 
Eiver  and  others^  assignees  *of  Win- 
ter V.  Preston,  Ca.  T.  Hardw.  378.    [  *632  ] 

3.  A  bill  delivered  of  work  done  is 

an  original,  and  not  a  copy;  and  if  it  be  re- 
ceived, and  objections  made  to  some  only  of 
the  particulars,  the  rest  are  admitted  to  be 
true.     WorraU  v.  Holder,  Holt,  292. 

4.  A  bill  in  Chancery  in  the  custody  of  one 
of  the  six  clerks,  may  be  read  in  evidence. 
ROeyv.  Adams,  11  Mod.  276. 

5.  A  bill  exhibited  formerly  by  one  of  the 
parties  will  not  be  allowed  to  bo  given  in  evi. 
dence,  unless  it  be  proved  to  be  done  by  the 
order,  direction,  and  privity  of  the  party.  WoL 
leU  V.  Roberts,  Kels.  102. 

(i)  Books. 

1.  Parish  books  are  of  a  public  nature,  and 
oonclusiye  evidence  as  to  the  matter  of  which 
they  are  the  proper  registers.  Stainer  v.  DroU" 
wieh,  and  May  v.  May,  cited,  11  Mod.  134.  n. 

2.  The  day-book  from  whence  the  parish 
register  is  made  up  not  allowed  in  a  question 
of  legitimacy.    May  v.  May,  Stra.  1073. 

3.  A  town  clerk's  book  in  which  many  per- 
sons made  entries,  was  rejected  as  evidence. 
Rex  V.  Maine,  Holt,  289. 

4.  Corporation  books  must  appear  to  be  kept 
by  the  proper  officer,  or  be  proved  to  have  been 
regularly  kept.    Res6  v.  MatherseU,  Stra.  93. 

5.  A  shop  book  is  not  good  evidence  alone» 
unless  for  a  stranger.  Pitman  v.  Maddog,  1 
Ld.  Raym.  733.  745. 

6^  Entry  of  an  order  in  the  office.book  that 
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adminifltration  thonld  be  mntad,  &c.  was 
held  to  be  good  evidence.    3  Salk.  153.  pL  2. 

(j)  Chancery^  proeeedingi  in, 

1.  A  commission  out  of  Chancery  to  abut 
and  bound  certain  land,  returned,  and  acqui- 
esced under,  and  an  enjoyment  acoordinfly,  is 
good  evidence  that  the  land  so  bounded  is 
rightly  bounded.  TVimer  v.  Nune,  6  Mod. 
149. 

2.  Proceedings  in  Chancery  cannot  be  read 
upon  motion,  unless  authenticated  by  affida- 
vit   Rex  V.  PierBon,  Andr.  313. 

3.  A  bare  commission  out  of  Chancery, 
though  returned,  is  no  evidence  at  alL  TVir- 
ner  v.  Nurse,  6  Mod.  149. 

4.  A  commission  of  idiocy,  and  inquisition 
returned  thereon,  finding  the  party  not  to  be 
of  unsound  mind,  is  not  conclusive  evidence  of 
his  sanity,  ilume  ▼.  Burton,  1  Ridgw.  304, 
259.  266. 549.  572. 

5.  An  order  of  the  court  of  Chancery  cannot 
be  given  in  evidence  without  producing  a  copy 
of  Uie  bill  on  which  it  was  made.  TVimer  v. 
iVtirse,  6  Mod.  149. 

6.  The  return  of  the  commissioners  in  a 
Chancery  cause,  that  the  person  made  oath 
before  them,  u  not  sufficient  evidence  to  con- 
vict  of  perjury.    Anon,  3  Mod.  116. 

ISee  oho  divisions  (e),  (g),  and  (h).] 

(k)  Comparison  of  hando, 

1.  Comparison  of  hands  is  good  evidence 
to  prove  the  attestation  of  a  bond.  Os6ortte  v. 
/foster,  6  Mod.  167. 

2.  ^  deed  was  allowed  to  be  proved  by  com- 
paring  the  hand  of  a  dead  witness,  where  the 
living  witness  in  court  denied  he  saw  the  deed 
executed.  Blurton  v.  TVon,  Holt,  291.  Skin. 
639.  S.  C. 

3.  Comparison  of  hands  is  not  evidence  in  a 
capital  case.    Rex  v.  Crosby^  1  Ld.  Raym.  40. 

4.  Except  as  to  papers  found  in  the  custody 
of  the  person.    Croofnfs  case.  Skin.  579. 

(1)  Confesoum, 

1.  If  a  prisoner  apprehended  for  a  capital 
offence,  make  a  confession  on  his  examination 
before  the  magistrate,  and  it  is  taken  down  in 
writing,  it  may  be  read  in  evidence  against 
him,  though  he  refused  to  sign  it  Landl'e 
case,  3  Mod.  37  noeif. 

2.  Confession  of  a  pawnbroker's  servant  is 
evidence  against  his  master.  Jonetj,  Aarf,  1 
Ld.  Raym.  73a 

3.  Confession  of  the  under-sheriff  is  evi- 
dence  against  the  sherifE  YaboUy  v.  DoUe^  1 
Ld.  Raym.  190. 

4.  Where  the  stetute  of  3  W.  &.  M.  c  10.  re- 
quires  the  confession  of  the  party,  or  the  oath 
of  one  or  more  witnesses  before  the  justice, 

Ate,,  a  conviction,  founded  on  a  con- 
[  *633  ]  fession  made  to  *the  witness,  is  good. 
Rex  V.  Dore,  Andr.  302. 

5.  A  libel  was  read,  on  confession  of  the  de- 
iendant  that  he  was  the  author :  small  varia- 
tions excepted.    Rix  v.  HsU,  1  Stra.  416. 

6.  Confession  on  examination  not  to  be  evi- 
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denoe  against  othen,  thoogh 
J.  Kely.  la 

(m)  Contfietion, 
See  pool,  tit  Sentence^  dir.  (U).  p. 
(n)  Copy. 
1.  When  admissible. 

1.  In  all  cases  where  the  origiiial  is  eri- 
dence,  the  copy  is  so  ioa  Rex  t.  HnaOt 
Holt,  289. 293.  Skin.  584.  Wewl  t.  Ckom. 
herlain,  12  Mod.  494.  Case  of  the  Manar  4 
Bray,  12  Mod.  24. 

2.  Wherever  an  original  document  of  a  pub- 
lie  nature  would  be  evidence  if  prodoeed,  an 
immediate  sworn  copy  thereof  is  admisoUeia 
evidence ;  for  as  all  persons  have  a  n^ht  to  the 
evidence  which  documente  of  a  public  oaloie 
afford,  they  might  otherwise  be  required  to  be 
exhibited  at  different  places  at  the  same  time. 
Lynch  V.  CUrk,  cited  11  Mod.  134  n. 

3.  Thus  a  copy  of  a  fine  or  recovery  is  good 
evidence,  being  sworn  to  be  a  true  eopy,  aad 
examined.    lApneh  v.  Gierke^  Holt,  SOl. 

4.  A  steward*s  draught  of  an  admittanoe  is 
evidence,    ilnon.  1  Ld.  Raym.  735. 

5.  Copy  of  a  courtbook,  good  evidence  to 
prove  one  to  be  an  executor.  Ntwfotfs  case, 
Skin.  431. 

a  Copies  of  affidavits  taken  before  a  eom- 
missioner  in  the  country,  and  examined  by 
the  originals,  are  good  evidence  to  prove  per^ 
jury,  though  the  commissioner  is  not  at  Ike 
triiJ.    Rex  v.  Jones^  Carth.  220. 

7.  A  copy  of  a  deed  enrolled,  where  the 
estate  passes  not  by  the  enrolment,  is  onlv  ev- 
idence to  some  purposes.  Smartle  v.  Wi' 
liame,  3  Lev.  387.    Comb.  348.  S.  C 

8.  To  prove  a  lease  made  to  the  crovo,  a 
copy  of  the  enrolment  of  it  must  be  produced. 
StiUinfrJUet  v.  Parker,  6  Mod.  24a 

9.  A  copy  of  the  poll  token  at  a  boroofb 
election,  examined  with  the  original,  and  sip- 
ed  by  the  returning  officer,  is  admissible  en. 
dence  in  an  action  for  bribery.  Mead  v.  Btb- 
iiMon,  Willes,  424. 

10.  In  an  action  upon  a  wager,  whetbcr  a 
decree  of  the  court  of  Chancery  would  be  re- 
versed on  appeal  to  the  House  of  Lords,  a  ceiff 
of  the  reversal  is  sufficient  evidence  witboot 
producing  the  minuic-book  itself,  and  sodi 
copy  need  not  be  on  a  stamp.  Jouea  v.  i2ss- 
dall,  6  Mod.  149.  a. 

11.  The  copy  of  a  warrant  of  distress  if 
good  evidence  to  prove  a  distreaa  made.  Jftr* 
ley  Y.  Stacker,  6  Mod.  83. 

12.  Upon  an  information  given  to  the  com- 
missioners of  excise  against  T  F  for  erectiaf 
a  washfat,  and  using  it  without  license,  be  wii 
convicted,  and  they  ^rranted  a  warrant  tokfj 
the  forfeiture;  which  being  levied,  T  F 
brought  an  action  against  them  lor  taking  the 
money ;  adjudged,  that  the  copy  of  this  con. 
viction  might  be  given  in  evidence  witboot 
producing  the  book  in  which  it  was  entered. 
FuUerv.  FoUh,  Carth.  34a    Holt,28a  &  C. 

13.  A  copy  fiom  the  crown  office  of  the 
writ,  and  itttirn  to  a  mandamnis  ie  sufficicat 
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denoe  tgminit  the  p^rty  tm  a  trial  of  inlbr- 
atlon  for  a  ialae  return*    Jiex  v.  Chapman^ 
«    Mod.  153. 

J  4.  A  copy  of  agreement  in  Holland,  at- 
tested by  a  pablio  notary,  held  to  be  srood  ev- 
idence.    Walrond  ▼.  Van  Mosea,  8  Mod.  322, 


15.  When  a  deed  is  lost  or  burnt,  a  copy  or 
eounterpart  may  be  proved,  or  the  contenti 

S'ven  in  evidence ;  but  then  it  must  be  proved 
ere  was  such  a  deed  executed.  Rex  v.  Sir 
7.  Culpepper,  Holt,  293.  Skin.  673.  S.  C. 
JBarley*t  case,  5  Mod.  211.  Seymour'a  case, 
10  Mod.  8.    BSedlieot  v.  Joyner,  1  Mod.  4. 

16.  In  an  action  of  debt  upon  bond  to  per- 
fi>rm  covenants,  the  courts,  on  covenants  per- 
fermed  pleaded,  and  proof  that  the  original  is 
in  the  hands  of  the  plaintiff,  will  allow  the 
defendant  to  give  a  copy  of  it  in  evidence. 
AwnL  1  Mod.  266,  267. 

2  When  not 

1.  Copy  of  a  charter  under  the  great  seal 

is  no  evidence.   Anon,  12  Mod.  579. 

[  *634  ]      *2.  A  copy  of  the  condemnation 

of  a  ship  in  the  admiralty  court  of 

France,  was  offered  in  evidence  at  niiipritu, 

bat  refbsed  for  want  of  the  seal  of  the  court 

SUnnil  v.  Broume,  10  Mod.  108,  109. 

3.  A  copy  of  a  copy  is  not  evidence;  but 
the  act  of  the  court  at  Doctors*  Commons  is 
an  original  and  not  a  copy.  Reeve  v.  Long, 
Holt,  286.  289. 

4.  The  copy  of  a  deed  cannot  be  given  in 
evidence,  unless  proved  to  have  been  compar- 
ed with  the  original,  although  delivered  by 
counsel  to  a  purchaser  as  a  true  copy.  Peter- 
borough  r,  Mordaunt,  1  Mod.  94. 

5.  The  copy  of  a  revocation  of  the  deputa- 
tion to  an  office,  offered  in  evidence  of  the  re- 
vocation, disallowed,  because  it  did  not  appear 
but  that  the  original  might  have  been  produ- 
ced.   Reg,  V.  Sutton,  10  Mod.  74. 

6.  Copy  of  a  rule  of  court,  to  make  it  evi- 
dence in  any  other  court,  must  be  signed  by 
the  judge  himsel£  Stennil  v.  Brown,  10  Mod. 
109. 

7.  But  at  ni$i  priuM,  where  it  u  the  same 
court,  it  is  sufficient  if  it  be  signed  by  the  of- 
ficer of  the  court     10  Mod.  109. 

8.  The  copy  of  a  town  clerk*s  book  not  al- 
lowed  as  evidence  in  a  criminal  case.  Rex  v. 
Haineo,  Skin.  584. 

9.  If  the  grant  of  an  advowson  be  pleaded 
with  a  profert  of  the  deed,  the  court,  on  oyer, 
will  not  admit  a  copy,  although  the  original  it 
in  the  hands  of  the  other  party,  ilnon.  1  Mod. 
266. 

(o)  Counterpart, 
If  an  ancient  deed  be  lost,  the  counterpart 
may  be  given  in  evidence ;  but  the  counter- 
part of  a  deed  leading  the  nses  of  a  fine,  is  of 
itself  good  evidence.  Anon.  6  Mod.  225.  Gar- 
rett  V.  lAeter,  1  Lev.  25.  ilnon.  1  Salk.  287. 
Anon.  Holt,  301. 

(p)  Cfutomo. 
1.  Coftoni  of  other  romon  were  aSowed 


to  be  ^vea  in  evidence  to  detffmiiie  the  na- 
ture of  tenant  right  estates.  Duke  of  Somer- 
$et  V.  France,  659. 

2.  Customs  in  other  manors  or  archdeacon- 
ries are  not  in  general  evidence.  Ruding  v. 
Newell,  9  Stra.  957, 

3,  Evidence  of  a  custom  in  one  manor  not 
allowed  to  prove  a  custom  in  another.  Duk» 
of  Somerset  v.  France,  Fort  41. 

(q)  Declarations, 

1.  The  declaration  of  a  dyin^  man  against 
his  murderers  is  reduced  to  writing,  and  not 
produced;  the  same  declaration,  made  at 
another  time,  may  be  given  in  evidence.  Rex 
V.  Rea§  n,  Stra.  500. 

2.  But  a  copy  of  this  writing  cannot,  al- 
though the  originaLwas  not  signed  by  the  de- 
ponent through  weakness.    Id.  ibid. 

3.  A  wifb^s  declaration  in  her  labour  is  no 
evidence  in  an  action  of  trespass  for  getting 
her  with  child.  Adami  v.  Arnold,  Holt,  289. 
12  Mod.  375.  S.  C. 

(r)  Decree. 
A  decree  of  the  court  of  Chancery  may  be 
read  in  evidence  from  an  exemplification  un- 
der the  seal  of  the  court     TroUer  v.  Blake,  2 
Mod.  231. 

(s)  Deed. 

1.  A  deed  under  seal,  when  properly  prov. 
ed,  may  be  read  in  evidence,  though  the  seal 
be  broken  off.     Gierke  v.  Heath,  1  Mod.  11. 

2.  A  deed  with  the  seals  torn  off  was  ad- 
mitted to  show  the  declarations  of  a  use.  Lady 
ArgoU  V.  Cheney,  Palm.  403. 

3.  A  deed  pleaded  as  lost,  but  found  befi)re 
trial,  may  be  given  in  evidence.  1  Saund.  9  h, 
n,  [d], 

(t)  DepoaiHona  and  examinations, 

1.  Depositions  before  a  justice  may,  if  the 
deponent  die,  be  given  in  evidence  in  felony, 
but  in  no  other  case.  Rex  v.  Paine,  1  Salk. 
281. 

2.  Depositions  in  Chancery  are  evidence  af- 
ter the  bill  is  dismissed.  Smith  v.  Veale,  1 
Ld.  Raym.  735.    Bull.  N.  P.  4th  ed.  241. 

3.  Depositions  In  Chancery  may  be  read  in 
evidence  on  the  trial  at  law,  if  tne  deponent 
is  disabled  by  sickness  to  attend.  1  Mod. 
284. 

4.  Depositions  in  Chancery  de  bene  esse  are 
good  evidence  at  law,  where  the  witnesses  die 
before  answer.  Howard  v.  Dremaine,  Salk. 
278.    4  Mod.  147.  S.  C. 

*5.  They  can  only  be  given  in  evi-  [  *636  ] 
dence  against  parties,  except  in  case 
of  lolls,  &.C   TliieyV  case,  Salk.  286.  Bredon 
V.  GiU,  lb.  555. 

6.  Deixwitions  in  one  cause  may  be  given 
in  evidence  in  another.  Bath  y.  Aotersea^  5 
Mod.  9. 

7.  If^  on  an  action  for  a  malicious  proeecu<* 
tion,  it  appear  that  no  one  is  pretended  to  have 
been  present  at  the  time  the  supposed  felont 
was  committed,  except  the  defendant's  wife) 
the  deposition  which  she  gave  on  the  trial  of 
the  indictment  may  be  read  In  evidence,  al- 
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though  it  if  ft  general  rub  that  a  wife  canuot 
give  evidence  either  £or  or  against  her  hua- 
band.    Jo&naoii  ▼.  Brownrig,  o  Mod.  316. 

8.  Depositiona  of  witneasea  who  are  abroad 
received  aa  evidence.  — —  v.  FUxgeraldf  9 
Mod.  330. 

9.  The  examination  of  a  witncas  before  a 
jnatice  of  the  peace  may  be  given  in  evidence 
at  a  trlaJ.    6  Afod.  164. 

10.  Depositions  taken  in  Chancery  tn  per- 
petuam  rei  memoriam^  on  a  bill  for  that  pur- 
pose exhibited,  cannot  be  given  in  evidence  at 
a  trial  at  law,  unleas  there  be  an  answer  put 
in  and  produced.  Bray  v.  Whitelage^  T. 
Rajm,  335,  336. 

11.  Depositions  of  witnesses  before  com  mis. 
aioners  in  Chancery,  no  evidence  to  convict  of 
perjury,  dec.    Rez  v.  Ba$wAe^  Comb.  38. 

12.  Depoaitions  taken  by  commissioners  of 
bankrupts  cannot  be  used  at  a  trial.  Breedon 
T.  Gill,  1  Ld.  Raym.  220. 

13.  Commissioners  of  appeala  from  the  com- 
missioners of  excise,  ought  not  to  proceed  on 
the  former  depositions,  unless  the  witnesses 
are  dead,  Slg,  Breedon  v.  GUI,  1  Ld.  Raym. 
222. 

14.  Depositions  taken  before  a  coroner  may 
be  given  m  evidenee  upon  an  indictment  of 
murder,  if  the  witnesses  are  dead.  3  Salk. 
101.    Bnmurch*$  case,  1  Lev.  180. 

15.  But  they  cannot  be  read  on  a  trial  un- 
leas the  witnesses  cannot  be  had.  Rex  v. 
Kirk,  12  Mod.  305. 

16.  Depositions  taken  in  the  ecclcaiastical 
court  cannot  be  given  in  evidence  at  law, 
though  the  parties  are  dead.  March,  120.  pL 
198. 

17.  If  depoaitiona  be  taken  by  a  mayor,  but 
not  in  the  presence  of  the  accused,  and  the 
witness  who  gave  those  depositions  die,  they 
shall  not  be  read  in  evidence  against  the  en- 
minaJ,  because  he  was  not  present  when  they 
were  taken  before  the  mayor.  Rue  ▼.  Payne, 
5  Mod.  164. 

18.  Deposition  of  a  witness  examined  fifty 
years  before,  cannot  be  read  without  some 
account  of  his  death.  Bemon  ▼.  Oline,  2  Stra. 
920. 

19.^  Examinations  before  a  coroner  cannot 
be  given  in  evidence  except  for  the  king. 
Clement  v.  Sit  C.  Blunt,  2  Ro.  460. 
(u)  Duplieate, 

1.  Where  the  issue  was,  whether  the  de- 
fondant  had  been  discharged  under  the  inaol- 
Tent  debtora*  act  2  G.  2.  c.  20.,  the  duplicate 
of  a  discharge  bv  the  quarter-sessions  under 
that  act,  was  held  prima  facie  evidence  of  the 
ftct    GUlam  v.  SHrrup,  Ca.  T.  Hardw.  145. 

2.  A  duplicate  ofa  commission  in  Ctiancery 
eannot  be  read,  though  the  original  is  destroy, 
ed,  unless  there  is  a  proof  of  its  being  a  true 
copy.     TVoOer  y.  Blake,  2  Mod.  231. 

3.  The  duplicate  of  the  iuslice*s  discharge 
not  evidence  of  anj  fact  which  is  the  founda- 
tion of  their  jurisdiction.  Savage  and  Haddom 
w.  Field,  Ca.  T.  Hardw.  186. 


(v)  EacempH/ieatiou, 

1.  An  exemplification  of  the  earolaMBt  oT 
patents  may  be  ahown,  instead  of  the  ledcra 
themselves.    1  Saund.  189.  n.  (2). 

2.  An  exemplification  of  a  record  of  lbs 
court  of  Exchequer  under  the  seal  of  that 
court,  is  admissible  evidence.  Thoter  y.  DwJu 
of  Beaufort,  Say.  29a 

3.  An  exemplification  from  the  oonrt  nib 
of  a  manor,  of  a  recovery  of  lands  in  ancient 
demesne,  shall  be  received  in  evidence,  if  the 
original  record  be  lost  or  destroyed.  Gretm  v. 
Proude,  1  Mod.  117. 

4.  The  exemplification  of  a  aentenoe  grnen 
in  a  foreign  nation  ahall  be  read  aa  evidence 
here  that  such  sentence  waa  fiven  there^  vrilb- 
out  further  proof.    Anon,  9  Mod.  66. 

5.  The  exemplification  of  a  record  nnder 
the  seal  of  iti  own  court  is  of  hi^ri>er  antbo* 
rity  than  a  sworn  copy.  1  oannd.  189. 
n.  fa  J. 

6.  In  ejectment,  a  will,  exempli.  [  *6M  ] 
fied  under  the  great  seal,  held  not  to 

be  evidence,  ilnaa.  Comb.  46b 

(w)  P\ne. 

1.  A  fine  is  conclusive  evidence  of  the  ca- 
pacity of  the  conusor  to  execute  the  deed  lead, 
ing  the  uses  of  such  fine.  Humt  v.  Burton^ 
lRidgw.272. 

2.  The  commission,  inqabition,aBd  letom, 
together  with  a  fine,  prteeipe^  concord,  and 
caption  of  said  fine,  and  warrant  of  attorney, 
and  caption  thereof  held  to  be  conclusive  eh. 
dence  of  sanity,  fftims  v.  Burton^  1  Ridgv. 
204. 549. 572. 

3.  A  fine,  when  levied,  is  oondoaive  cri. 
dence,  not  only  of  the  act  done,  bat  of  tbe 
capacity  of  the  person  doing  it  S.C.  IRid^v. 
79. 260. 

4.  A  fine  with  proclamations,  when  grrta 
in  evidence,  ought  to  hare  the  procIamatioDs 
indorsed  on  it.    iiiio».  2  Show.  127. 

(X)  GoUUmith*8  note*. 
A  goldsmith's  note,  ^iven  at  the  dmeof  tbt 
contract,  is  prima  facie  evidence  of  the  re- 
ceipt of  the  money,  ilnon.  HoIl299.  Vfai 
V.  Eoano,  Holt,  120.  Ford  v.  ffimtia.  Salt 
283. 

(y)  Hand-writing. 
Evidence  of  hand- writing  not  to  be  gives 
by  a  witness  who  never  saw  the  party  write. 
Rex  V.  Sir  T.  Culpepper,  Holt,  29l 
(z)  hearoay. 
Hearsay,  though  not  direct  evidence,  is  ad- 
missible in  corroboration  of  a  witneaa's  teiti- 
mony.    1  Mod.  283, 284. 

(aa)  Heraldi'e  books,  Sfc. 

1.  Herald*s  books  and  minutes  of  a  visha> 
tion,  are  good  evidence  to  prove  a  pedigree. 
Pitton  V.  Walter,  1  Stra.  162.  Steyner  v. 
Burgessee  of  DroOwieh,  Skin.  623.  1  SalL 
281.    Plow.  426. 

2.  So,  a  year-book  to  prove  the  course  of 
the  court,  £c;  so  parish  registers,  dM.  StatMr 
V.  Burgeoeeo  of  VroUwidi,  1  Salk.  981.  t 
Salk.  690. 
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(bb)  JKftoriM,  ifc, 

1.  A  general  history  ia  eviaence  to  proTc  a 
matter  relating  to  the  kingdom  in  general, 
bat  not  a  particular  right  or  custom.  Stainer 
T.  Harnesses  rf  DroUwich,  1  Salk.  281.  Skin. 
€23.  a  C. 

2.  Thus,  Dngdale^s  Baronare  was  not  allow- 
ed in  evidence  to  prove  a  descent    Piercy 

dem.  Piercy  ▼.  ^  T.  Jones,  164    Skin. 
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3.  Camden's  Britannia  not  admitted  as  evi- 
dence to  prove  a  particular  custom  by  dint  of 
reputation.  Steyjur  v.  Burge$»€$  if  Droit- 
wieh.  Skin.  623. 

4  Though  as  to  the  general  history  of  the 
kingdom,  which  cannot  otherwise  be  proved, 
it  would  have  been  good  evidence.  Stayner 
V.  DroUwieh,  12  Mod.  85. 

(cc)  IndorBement* 

1.  He  bailiJs^s  name  indorsed  on  the  writ 
is  soflicient  evidence  that  he  was  authorised 
by  the  sheriff  without  proving  the  warrant 
BUlek  T.  ArehtTt  6  Mod.  152,  n. 

2.  In  debt  against  a  sheriff  for  permitting 
an  escape,  the  indorsement  of  non  t»t  imentuM 
upon  the  ca.  sa.  is  sufficient  evidence  of  its 
having  been  delivered  to  him.  BUUeh  t. 
Arektr,  6  Mod.  152.  n. 

3.  Indorsement  made  by  obligee  on  an  old 
bond,  after  the  presumption  had  taken  place, 
not  admitted  in  evidence.  SearU  v.  Lord 
Barringtcn,  Stra.  826. 

4  Indoraementi  on  a  bond  by  an  obligee  of 

Ciyment  of  interest  within  twenty  years,  si- 
wed  to  be  given  in  evidence  by  his  adminis- 
trator, to  take  off  the  presumption  from  the 
length  of  time.  SearU  v.  Lord  Barrington, 
administrator,  2  Ld.  Raym.  1371.    Stra.  826. 

ac. 

(dd)  Inquieiiion. 

1.  Inquisitions  and  herald's  books  are  good 
evidence  to  prove  pedigree.    3  Mod.  259. 

2.  In  the  question  about  the  sanity  of  a  tes- 
tator, the  coroner's  inquest,  finding  him  a 
lunatic,  is  not  proper  evidence.  Jones  v. 
fTAtfs,  Stra.  6a 

(ee)  Order  of  juHietM. 
An  order  of  filiation,  while  unreversed,  is 
conclusive  evidence  that  the  person  charged 
is  the  reputed  father.    Rex  v.  Beat,  6  Mod. 

185.  V 

I  •637  ]  (f  f)  Pedigree. 

Map  of  pedigree  no  evidence  of  it- 
self to  prove  a  descent  iKag  dem.  Earl  of 
Thanet  v.  F^er,  T.  Jones,  224 

(fg)  ProbaU, 

1.  A  probate  is  conclusive  evidence  of  a 
will.  Anon.  Com.  150.  3  Salk.  153, 154  pi.  3 
Rex  V.  IZatns,  12  Mod.  136. 

2.  The  seal  of  a  competent  court  of  justice, 
as  of  the  ecclesiastical  court,  to. a  probate  of  a 
will,  or  of  a  court  of  admiralty,  ^lc.,  is  conclu- 
sive evidence  as  to  the  property.    Oreen  v. 

WaBer,  9  Ld.  Raym.  893. 936. 

3.  The  probate  of  a  will  is  conclusive  evi- 


dence  of  the  sanity  of  testator  as  to  his  per- 
sonalty.   Hume  V.  Burton^  1  Ridgw.  277. 

4  Letters  of  administration,  with  the  will 
anbexed,  prove  themselves  in  a  cause  relating 
to  personal  property.  KemoUm  dem.  BayfieU 
V.  CroM,  Ca.  T.  Hardw.  108. 

(hh)  Proclamaiione, 

Printed  proclamations,  &c.  may  be  given 
in  evidence,  without  comparing  with  the  re- 
cord. Dufaye  v.  Shepherd^  Holt,  296»  12  Mod. 
215. 

(ii)  ReeitdU. 

1.  Recital  of  a  lease  in  a  release  is  evidence 
against  the  releasor  and  those  olaimiqg  under 
him.    Salk.  286.  6  Mod.  44. 

2.  But  not  against  others,  without  proving 
there  was  such  a  deed,  and  that  it  is  lost  or 
destroyed.    Ford  v.  Orey^  Salk.  286. 

3.  In  ejectment,  if  a  fine  be  produced,  but 
no  deed  declaring  the  uses,  a  dc«d  reciting  a 
deed  of  limitations  to  uses  may  be  read  in  evi- 
dence ;  and  on  proofthat  the  deed  recited  once 
existed  and  is  lost,  such  recital  is  good  evi- 
dence of  iti  contents.  Ford  v.  Grey,  6Mod.  45. 

(jj)  Record, 

1.  The  niri  priue  record,  and  the  poetea  in- 
dorsed, are  evidence  to  prove  that  the  cause 
was  tried,  but  are  not  evidence  to  prove  that  a 
verdict  was  given.  Fieher  v.  Kitckenman^ 
Willes,367.    7  Mod.  451.  S.  C. 

2.  No  averment  shall  be  received  against  a 
record  or  the  certificate  of  a  judge.  Hunu  v. 
Burton,  1  Ridgw.  245. 

3.  A  recovery  against  a  stranger  of  a  duty 
prescribed  for,  good  evidence,  unless  there 
was  covin  or  collusion  in  the  first  action.  CUy 
of  London  v.  Gierke,  Holt,  284. 

4.  A  record  of  sessions  may  be  evidence  to 
prove  the  plaintiff  had  not  taken  the  oaths, 
and  so  his  office  void.  Thurston  v.  Afford, 
Salk.  284. 

5.  The  matter  of  a  record  that  is  lost  may 
be  jNToved  by  other  evidence.    S.  C.Salk.  28d. 

6.  An  office  is  not  conclusive  evidence. 
King  V.  Foster,  T.  Jones,  224 

7.  Where  the  vouchee  in  a  common  recove- 
ry  appears  by  attorney,  and  the  caption  of  the 
warrant  of  attorney  appointing  such  attorney 
appearing  upon  the  record  to  be  taken  by  the 
ciuef  justice  of  C.  B.  out  of  court,  is  not  con- 
clusive evidence  of  the  capacity  of  such 
vouchee  as  to  the  soundness  of  mind  to  make 
such  attorney  and  suffer  such  recovery.  Hums 
V.  Burton,  1  Ridgw.  16. 

8.  If  a  witness  be  to  testify  what  another 
(now  dead)  said  at  a  former  trial  upon  oath, 
the  record  of  that  trial  must  be  produced,  or 
else  such  evidence  is  not  to  be  adxnitted.  Anon, 
2  Show.  163. 

9.  The  record  of  a  conviction  in  a  crimi* 
nal  matter  cannot  be  read  as  evidence  in  a 
civil  suit  Oibson  v.  Macarty,  Ca.  T.  Hardw. 
311. 

10.  No  record  of  conviction  or  verdict  can 
be  given  in  evidence,  but  such  as  both  parties 
might  have  produced.    12  Mod.  339. 
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(kk)  Spiritual  ecurt^  proee$ding9  in, 

1.  On  an  issue  whether  the  defendant  has 
committed  a  devastavit,  an  inventory,  though 
not  exhibited  by  the  defendant,  but  by  com- 
missioners  on  a  commission  out  of  the  spiri- 
tual  court,  is  good  evidence.  Anon,  2  Show. 
163. 

2.  Proceedinffs  in  the  spiritual  qpurt  are 
not  material  wnere  the  title  of  lands  is  in 
question.    8  Mod.  281. 

(11)  Sentence  of  a  courL      ^ 
1.  A  sentence  in  the  spiritual  court  may  be 

given  in  evidence  whilst  it  is  unrepealed.  Joneo 

V.  Boi0,Carth.  225. 

2.  The  sentence  of  an  ecclesiasti* 

[  *638  ]  cal  *court,  in  matrimonial  causes,  is 
evidence  against  third  persons,  and 

conclusive.    Mender  v.  ViUa  Real,  Ca.  T. 

Hardw.  18.   Clues  v.  Bathurst,  Ca.  T.  Hardw. 

11.    2Stra.960.aC. 
3. 'The  sentence  of  the  spiritual  court,  in  a 

cause  within  their  jurisdiction,  is  conclusive 

evidence  on  tiie  point  tried ;  otherwise  of  a 

collateral  matter.  Jilackham*$  case,  Salk.  290. 

Ca.  T.  Hardw.  18. 

4.  The  sentence  of  sub-commissioners  of 
excise,  condemning  certain  goods  affirmed  b^ 
commissioners  of  appeal,  is  conclusive  evi- 
dence in  an  action  of  trespass  for  the  same 
goods.  Hume  v.  Burton,  1  Ridgw.  43. 235  in 
fiofis. 

5.  Conviction  of  battery  at  the  suit  of  the 
king  cannot  be  given  in  evidence  in  trespass 
for  Uie  same  battery.  Rex  v.  Warden  of  Fleet, 
12  Mod.  339. 

6.  Conviction  for  having  two  wives  shall 
not  be  given  in  evidence  to  prove  the  unlaw- 
folness  of  a  marriage,  but  the  vn'it  must  go  to 
the  bishop ;  because,  at  law,  one  jur^  may  find 
it  no  marriage,  and  another  otherwise.  Boyle 
▼•  Boyle,  3  Mod.  64. 

7.  A  condemnation  on  a  foreign  attach- 
ment,  subsequent  to  an  action  in  C.  B.,  noevi- 
dence.    Parrot  v.  Benn,  1  Barnes,  130. 

(mm)  Survey. 

1.  An  old  survey,  taken  by  the  proprietor 
of  both  manors,  held  to  be  evidence  of  the 
bounds.  Bridgman  v.  Jenningt^  1  Ld.  Raym. 
734. 

2.  A  survey  taken  by  one  of  the  parties  will 
not  be  admitted.    Anon,  Stra.  95. 

(nn)  Title  and  poeeeeeion, 

1.  A  recovery  of  damages  for  disturbance 
of  office  is  sufficient  evidence  of  seisin  in  an 
assize  against  the  same  defendant  Craig  v. 
Norfolk,  1  Mod.  122. 

2.  In  ejectment,  payment  of  the  rent  to  the 
lessor,  or  to  any  person  for  his  use,  is  suffi- 
cient evidence  of  the  plaintiff's  title,  if  the  de- 
fendant has  no  other  title  than  possession. 
Anon,  2  Show.  127. 

3.  If  a  deed  of  feoffinent  be  produced  but 
no  livery  upon  it,  if  possession  has  been  with 
the  deed,  it  b  evidence  for  the  jury  to  find  the 
livery.    1  Ro.  132. 

4.  The  receipt  of  rent  by  a  person  having 


no  right,  is  not  tnffieient  proof  of 
Smith  V.  Parkkuret,  Andr.  327. 

5.  Otherwise,  of  rent  received  by  one  haii&g 
right    Id.  ibid. 

(oo)  Verdict. 

1.  A  verdict  may  be  given  in  evidence  be- 
tween the  same  parties,  but  not  where  tfaeie 
are  different  persons,  uxikas  they  are  aH  unit- 
ed in  the  same  interest  Lock  ▼.  Norbome,  3 
Mod.  142. 

2.  A  verdict  may  be  evidence  for  a  third 
person,  who  claims  a  remainder  by  the  same 
deed.    Pyke  v.  Crouch,  1  Jjd.  Raym.  730. 

3.  Verdict  in  a  civil  cause  may  be  given  in 
evidence  in  a  criminal  cause,  but  not  vice  eer- 
ea  ;  and  new  trial  in  a  civil  cause,  which  may 
be  evidence  in  a  criminal  cause,  is  seldom 

f  ranted.    Richardoon  t.  WiUiams,  12  Mod. 
19. 

4.  A  verdict  is  not  ooDclusive,  it  is  only 
persuasive  evidence.  Ld,  Sheriwme  v.  Ntper, 
2  Ridgw.  254  in  noH; 

5.  A  former  verdict  cannot  be  given  in  evi- 
dence on  a  new  triaL  Rogers  t.  Godiard,  2 
Show.  255. 

6.  A  verdict  in  one  ejectment  cannot  be 
given  in  evidence  on  the  trial  of  another  eject- 
ment for  the  same  premises,  detk  v.  Riwel, 
1  Mod.  10. 

7.  Where  one  jury  sets  out  a  special  verdict 
found  by  another,  tlie  foots  comprised  in  such 
verdict  are  no  evidence.  Rex  v.  lAsie,  Andr. 
172. 

IX.  What  moor  is  iocsbsart  to  be  oivsii  b 

PAKTICULAK  INSTANCES. 

1.  To  maintain  an  assize  for  a  patent  office, 
the  party  must  prove  a  seisin  in  law.  1  Msd. 
129. 

2.  Judge*s  hand  to  his  certificate  of  the  con. 
viction  of  a  malefactor,  most  be  proved.  Big- 
noil  V.  Risers,  12  Mod.  310. 

3.  To  maintain  an  action  for  a  dog's  Utinf 
another,  it  must  be  proved  be  knew  his  dog 
used  to  bite,  and  one  instance  is  sufficient 
iiflon.12Mod.555. 

4.  In  debt  on  a  bond,  on  jdene  admimstrt- 
vit,  the  defendant  must  not  ool^  prove  pay- 
ment, but  that  the  bond  he  paid  was  sealed 
and  delivered ;  but  in  debt  on  a  simple  con- 
tract,  and  pleneadmtnistravit^  fdead- 

ed,  the  defendant  need  only  prove  [  *639  ] 
the  payment  of  money,  for  that  is  in 
administration.     Saunderson  t.  NicheUe,  I 
Show.  81. 

X.  What  need  not  be  peoted. 

1.  It  is  not  necessary  to  give  evidence  as  to 
any  thinsr  alleged  in  the  pleadings,  the  aDe. 

Stion  of  which  was  not  necessary.     Wysd- 
m  V.  Bowen,  Say.  142. 

2.  An  indenture  of  bargain  and  sale  enrolled 
may  be  given  in  evidence  without  proving  the 
execution.  iS!mart2e  dem.  Newport  y.WiUiamt, 
Salk.  280. 

3.  The  execution  of  an  ancient  deed  need 
not  be  proved  by  witnesses.  Lynch  v.  CUrke, 
Holt,  293. 
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4.  In  an  acUcm  by  the  indonee  against  an 
indorser  of  a  bill  of  exchange,  it  is  not  neces- 
sary to  prove  the  drawer^s  Eand.  Lambert  ▼. 
ParJb,  Holt,  lia    lSalk.127. 

5.  In  order  to  charge  the  indorser  of  a  pro- 
zniaaory  note,  it  is  not  necessary  to  prove  a 
demand  made  upon  the  maker.  Semo,  Coop- 
erY.Le  Biane^Cti,  T.  Hardw.  295. 

6.  In  debt,  if  the  defendant  plead  fiUiu  ad- 
mimttravU^  it  admits  the  debt,  and  the  plain- 
tiff need  not  prove  it ;  but  otherwise,  in  an  ac- 
tion up(m  the  case.  Saunder§on  v.  NiehoUe^ 
1  Show.  61. 

7.  On  an  information  against  a  mayor  for 
making  a  &lse  return  to  a  mandamuSt  it  is  not 
necessary  to  prove  that  the  writ  was  delivered 
to  the  mayor.    6  Mod.  152. 

8L  The  days  on  which  writs  are  made  re- 
tamable  need  not  be  proved,  for  the  court  is 
bound  to  take  notice  of  them.    6  Mod.  81. 
XL  Wbsn  the  issuk  is  sottokted  bt  thk  kvi- 

DBNCB. 

1.  A  declaration  in  debt  on  bond,  condi- 
tioned to  pay  **  to  A,  his  attorney  or  assigns," 
is  maintained  by  evidence  of  a  bond  **  to  pay 
to  the  attorney  of  A  or  his  assigns.*'  JMeri 
T.  Harnage^  6  Mod.  228. 

2.  Grant  by  the  king  to  T  C  in  tail,  re- 
mainder to  G  C  in  tail ;  that  T  C  was  attaint- 
ed of  treason  and  executed,  leaving  no  issue, 
(all  remainders,  &c.  of  strangers  being  saved 
by  act  of  parliament,)  and  that  after  the  said 
act  the  king  granted  to  A,  is  good  evidence 
to  support  a  traverse  by  G  C,  of  the  king's 
being  eeised  in  fee  at  the  time  of  the  second 
grant  to  A    1  Dy.  100.  pL  72. 

3.  Issue,  whether  A  were  taken  by  a  eapiag 
at  the  suit  of  B,  and  evidence,  a  taking  by  a 
capiat  at  the  suit  of  C,  and  then  a  delivery  of 
a  capioi  at  the  suit  of  B  to  the  sheriff,  is  good. 
FaUer  v.  Jaek$on,  Hob.  55. 

XII.  When  not. 
L  A  declaration  in  an  auumptit  for  money 
laid  oat  and  expended,  is  not  supported  by 
evidence  of  a  promise  to  pay  it  out  of  the  first 
profits,     jyf^ard  v.  Warcup,  2  Mod.  2B0. 

2.  Assumpsit  upon  a  promise,  that  if  the 
plaintiff  would  endeavour  to  procure  a  mar- 
risge  between  the  defendant  and  A  S,  that  the 
defendant  would  give  him  filly  guineas ;  and 
the  evidence  was,  if  the  plaintiff  should  pro- 
cure the  marriaffe ;  ruled,  that  this  does  not 
maintain  the  deuaration ;  but  there  being  also 
an  indebitaiut  oMumpaU  pro  eura  et  labore  of 
the  plaintiff  circa  negolia  of  the  defendant,  this 
was  held  sufiicient  to  support  the  action. 
Franeam  v.  Fitter,  Skin.  326. 

3.  In  debt  for  rent  of  certain  lands,  proof  of 
a  demise  of  part  only  will  not  support  the  de- 
claration.   3  Dy.  260.  pi.  22. 

4  Where  in  an  action  of  debt  upon  bond 
Bgainst  the  executors  of  B,  one  of  the  obligors, 
(U  being  the  other,)  the  defendants  pleaded, 
that  B  in  his  lifetime  and  C  paid  off  the  bond, 
and  the  evidence  in  support  of  the  pica  is,  that 
B  paid  only  a  small  part  in  his  lifetime,  and 


that  C  the  other  obligor,  after  Fs  death,  paid 
the  remainder,  held,  that  the  evidence  did  nd 
support  the  plea ;  the  defendants  might  have 
pleaded  the  facts  as  proved,  or  that  C  paid  the 
whole.  Hudaon,  executor  of  Grcne  v.  Stat. 
wood  and  others,  executors  of  StsZioood,  Ca.  T. 
Hardw.  133. 

5.  An  indictment  for  breaking  the  chamber 
of  S  in  the  house  of  James ;  evidence  that  it 
was  the  hoase  of  Jameson,  does  not  maintaia 
it    Reg.  V.  Cranage,  Salk.  385. 

6.  A  condition  was  to  pay  money  at  a  cev> 
taip  day  and  place,  to  avoid  a  feoffinent;  ac- 
ceptance before  the  day,  although  an  acquit* 
tance  be  given,  does  *not  maintain 

the  issue  joined  upon  payment  at  [  *640} 
the  day  and  place.    Mo.  47. 

7.  An  avowry  for  fealty  and  suit  of  court 
alleged  seisin  by  fealty  rent  and  suit ;  proof 
of  seisin  by  rent  only  will  not  support  an  is- 
sue  on  the  whole  seisin  traversed.  3  Dy.  339. 
pL  19. 

8.  To  support  an  issue  upon  a  surrende, 
evidence  must  be  of  an  actual  surrender ;  ote 
in  law  will j|K»t  be  sufficient  Swaine  v.  Hd-^ 
man.  Hob.  203, 204 

^  9.  An  issue  whether  a  party  be  tenant  ftr 
life,  is  not  proved  by  a  deed  showing  bin 
tenant  for  life,  with  a  reversion  in  fee.  1  Mod. 
115. 

1 0.  A  declaration  for  maliciously  indicUig 
the  plaintiff  for  barratry  without  probaUe 
cause,  stating  that  he  was  in  due  manner 
thereupon  discharged,  is  not  maintained  by 
evidence  that  he  was  discharged  by  means  of 
a  nelU  prosequi  entered  by  tlie  attorney -gens- 
ral ;  but  if  he  had  pleaded  ^  not  guilty,**  aid 
the  attorney-general  had  confessed  the  plia^ 
evidence  of  that  confession  would  have  mah- 
tained  the  declaration.  Ooddard  v.  Smithf  6 
Mod.  262. 

11.  On  indebitatue  aeeumpeit  for  money 
lent,  money  received  to  the  plaintiff's  use,  aid 
insirnul  eomputaeset,  the  defendant*s  lettir»  . 
promising  shortly  to  pay  the  plaintiff  3/.  whish 
he  owed  him,  is  not  sufficient  evidence.  Sir 
W,  Aiton  V.  Roper,  Holt,  290. 

12.  Payment  of  money  due  to  the  wife  as 
executrix,  is  not  evidence  to  maintain  an  ic> 
tion  for  money  received  to  the  husband's  tse» 
Anon,  Salk.  282. 

13.  Under  a  count  for  money  had  and  r»> 
ceived  by  three  defendants,  plaintiff  camot 
give  evidence  of  money  received  W  them  md 
by  a  fourth  who  is  dead.    3  Ley.  291  in  ntfts. 

14  A  declaration  on  a  promise  made  t>  a 
testator  is  not  maintained  by  evidence  tf  m 
promise  made  to  his  executor.  Dean  v.  Cnnt^ 
6  Mod.  310. 
XIII.  What  mat  b«  givkn  in  kvidxnci  with* 

OUT  BEING  PLKADBD. 

1.  **Son  aeeaiUC^  may  be  given  in  evidmor 
under  the  general  issue  on  an  indictmmt^ 
but  in  an  action  it  cannot  be  proved  ndes* 
specially  pleaded.  Rex  v.  dftenoorih,  6  Kod. 
172. 
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2.  Ia  dabt  on  a  eontract  (or  SOL,  defendant 
nay  give  in  evidence  under  the  general  issue, 
Ifaat  it  was  only  for  twenty  mark&  3  Dy.  219. 
pi.  11. 

3.  A  married  woman  may  give  coverture 
in  evidence  under  the  general  issue,  ilnon.  6 
Hod.  230. 

4  In  an  action  against  a  person  as  execu- 
tor, he  may,  on  pUnt  admimitravit  pleaded, 
5ive  in  evidence  that  he  was  administrator 
urante  min&re  atate^  and  that  he  had  paid 
^bts  to  such  an  amount,  and  delivered  over 
the  residue  of  effects  to  the  executor.  Brook' 
i%g  V.  Jeiminga^  1  Mod.  174. 

5.  An  executor,  who  is  bound  in  a  joint  and 
•iveral  bond  with  his  testator,  may  give  pay- 
nent  of  it  in  evidence  under  fAene  admimt- 
Uavit,    Rogen  v.  Danvera^  I  Mod.  166. 

6.  Infkncy  may  be  given  in  evidence  on 
f^m-assttntflfif.  SeaUm  v.  OUbert,  2  Lev.  144. 
Ikrby  V.  Boucher^  Salk.  279. 

7.  On  not  guilty  pleaded  to  an  indictment 
oa  5  El.  c  1.,  the  defendant  may  give  in  evi- 
^knce  that  the  person  tendering  the  oath  was 
nst  bishop  at  the  time.    3  Dy.  2^  pi.  15. 

8.  After  pleading  ^ilty  to  an  indictment, 
tlie  defendant  may  give  in  evidence  any  mat- 
ter, though  it  justifies  the  fiict  Rex  v.  Tem- 
fkman^  7  Mod.  40. 

9.  In  an  action  founded  upon  an  injury, 
«^ry  thing  which  shows  that  the  defendant 
dil  what  he  lawfully  might  do,  may  be  given 
in  evidence  upon  not  guilty.     Anon.  Com. 

10.  In  a  suit  on  a  contract  of  marriage,  the 
v^tence  of  a  spiritual  court  on  a  question 
whereof  it  had  proper  jurisdiction,  may  be 
giren  in  evidence  under  the  general  issue; 
aid  where  given  to  the  principal  point,  held 
codclusive.  Mendex  v.  ViUa  Real^  Ca.  T. 
Hirdw.18. 

11.  Property  of  the  soil  is  evidence  on  the 
g^eral  issue,  but  not  a  particular  right  in 
another  soiL    Kent  v.  WrigJU,  1  Ld.  Raym. 

7a. 

12.  Eviction,  or  entry  and  suspension,  can 
iMffiven  in  evidence  on  nil  debet^  in  an  action 
•of  debt  for  rent  Drake  v.  Beere,  1  Sid.  151. 
BnvanU  case,  1  Mod.  118.    Anon,  1  Mod.  35. 

^3.  Debt  for  rent  against  an  assignee ;  on 

mUdebei  pleaded,  held,  that  an  assignment  of 

the  term  over  before  the  *rent  in- 

f  ^1  J  curred,  might  be  given  in  evidence. 

Ckritty  V.  WUeox,  Skin.  3ia 

ftL  iVtZ  habuU  in  ienementiM  may  be  given 
in  Evidence  on  fion  dimisU  pleaded  to  a  parol 
loUb  for  years.    2  Dy.  112.  pL  23. 

V.  In  debt  for  rent,  on  levied  by  distress, 
^bc<  pleaded,  a  release  or  payment  is  good 
«vi4ence.  GWIaiiMiy  v.iSkMseA,  Holt,299.  1 
Salt  284 

16.  In  debt  for  rent,  upon  nihil  debet,  the 
tftatite  of  limitations  may  be  given  in  evi- 
doMse.    iinofi.  Holt,  283.    1  Salk.  27a 

17.  Statute  of  limitations  may  always  be 


?*iven  in  evidence,  but  it  k  bettor  to  phad  k. 
hOpot  V.  Walcol,  Skin.  34. 

18.  A  sheriff  may  give  the  statute  of  23 
Hen.  6.  c  10,  in  evidence  on  the  general  issae; 
for  it  is  a  public  act,  of  which  the  ooart  wiH 
take  notice  without  its  being  pleaded.  Parker 
V.  Welby,  1  Mod.  58.  notie. 

19.  In  an  action  for  slander,  the  defendant 
may,  under  the  general  issue,  gife  in  evi- 
dence the  occasion  and  manner  of  speaking 
the  words.    Smith  v.  Richardson^  WiJles,  20. 

20.  In  trespass  for  an  entry,  A^  opon  doC 
guilty  pleaded,  a  freehold  may  be  eiven  in 
evidence.  Bartholomew  v.  Irdamd^  Andr. 
109. 

XIV.  What  wot. 

1.  Matter  of  justification  cannot  be  givni  m. 
evidence  where  it  cannot  be  pleaded.  3  SalL 
2ia  pi  1. 

2.  On  a  special  promise,  the  defenee  nnat 
be  pleaded;  but  on  an  implied  promise,  it 
may  be  given  in  evidence  on  the  general  issae. 
FUx  V.  i^Westone,  1  Mod.  210. 

3.  Claiming  goods  as  a  deodand,  not  admit* 
ted  on  the  general  issue.  Dryer  v.  MSIa^ 
Stra.  61. 

4  In  detinue  for  a  lease  by  an  exeeotrix; 
**  that  she  afterwards  married  B«  who  sobmit' 
ted  the  interest  and  title  to  arbitratioo,  when 
a  moiety  was  only  awarded  to  the  wife,**  can- 
not be  given  in  Evidence  nnder  the  general 
issue.    2Dy.  183.  pL57. 

5.  On  ne  iinfuet  executor^  the  deieodnt 
cannot  give  letters  of  administration  in  evi- 
dence. Harding  v.  iSsflh'n,  ezecutor.  Comb. 
220,221. 

a  upon  issue  of  ne  unqaea  execBfer,  forge. 
ry  or  other  thing  in  avoidance  of  the  wffl 
cannot  be  gi?en  in  evidence ;  but  evidenes 
may  be  given,  that  the  probate  ia  forged  or 
repealed,  or  that  there  are  bona  notobQie. 
NoeU  V.  WeUf,  1 6id.  359. 

7.  Upon  issue  fecffdvit  or  fion  feofooi^ 
fraud  cannot  be  given  in  evidence.    Hoh.7Z 

8.  In  an  action  against  a  gaoler  for  aa 
escape,  the  defendant,  on  nil  d^tet  pleaded, 
might,  before  8  and  9  W.  a  c  37.  s.  6,  have 
riven  fresh  suit  in  evidence ;  but  by  8  and  9 
W.  3.  c  527,  no  retaking  or  fi^esh  pursuit  shall 
be  given  in  evidence  on  any  action  against  a 
gaoler  for  an  escape,  unless  the  same  be  spe- 
cially pleaded,  and  oath  made  that  the  escape 
was  without  his  consent  Moeed^e  case,  I 
Mod.  116  tn  noHa, 

9.  In  debt  on  bond,  &c  if  he  pleads  raanre, 
et  tie  non  est  factum,  nothing  but  rasnre  is 
evidence.    Oallaway  v.  Suoach,  Salk.  284 

10.  Infkncy  is  not  evidence  on  non  eotfee- 
turn,  but  coverture  is.  7%omjpson  v.  Leach,  1 
Ld.  Raym.  313. 

11.  Though  a  bond  debt,  to  be  paid  at  a 
certain  day  and  place,  be  discharged  by  ac- 
ceptance before  the  day  and  at  another  place, 
yet  this  evidence  will  not  support  a  goienl 
^oaofpajrment  according  to  the  eonditian.  2 
Dy.  222.  pi.  28. 
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12.  A  release  eannot  be  given  in  evidence 
upoD  nen  a$8ump9it.  Beckford  v.  Clarket  1 
Sid.  936. 

13.  Indictment  against  a  parish  for  not  re- 
pairing a  highway;  they  cannot  give  in  evi- 
dence, that  another  parish  is  bound  to  repair 
it.  for  this  mast  be  pleaded.  3  Salk.  183.  pi. 
a  Rex  V.  St.  AndrtwB,  1  Mod.  1 12.  Rex  v. 
Mbniwfy,  12  Mod.  13. 

14.  Upon  issue  non  est /oc/um,  matter  upon 
the  statute  of  usury  or  sherifTs  cannot  be 
given  in  evidence.  Humberton  v.  Howgill^ 
Hob.  72. 

15.  In  trespass,  matter  of  right  must  be 
pleauled,  for  it  cannot  be  given  in  evidence  on 
not  guilty.    Dover  v.  Smithy  6  Mod.  153. 

1 C  In  trespass  on  not  guilty,  tlie  defend- 
ant cannot  give  in  evidence  that  the  place 
was  a  highway.  JVaUon  v.  Sparke^  I  ShUk. 
287.    SJman  v.  Courtney,  7  Mod.  301. 

17.  The  lord  of  a  copyhold  manor 
[  *642  ]  *being  obliged  to  repair  a  common 
bridge,  the  custom  was,  that  he 
might  take  necessary  timber  fi>r  this  purpose 
upon  any  of  the  copyhold  lands ;  and  in  tres- 
pass for  so  doing  by  a  copyholder^  and  not 
guilty  pleaded,  he  would  have  given  this  in 
evidence;  but  not  allowed,  for  he  ought  to 
have  pleaded  it.    Anon,  Skin.  321. 

18.  Upon  the  geaeral  issue  in  trespass,  a 
license  cannot  be  given  in  evidence.  Retnger 
r.  Fogo99a,  Plow.  14. 

19.  la  trover  by  administrator  on  the  in- 
testate's possession,  defendant  cannot  give 
ia  evidence  a  will  on  the  general  issue; 
cliter^  if  on  the  administrator's  own  posses- 
sion. Salk.  285.  Rlaiti/ieldr.  March,  1  Mod. 
141. 

20.  Defendant  cannot  give  evidence  of  the 
truth  of  the  fact,  on  the  general  issue,  whether 
the  words  import  felony  or  treason  or  not 
WiUes,  20. 26.  n.  a.  Smith  v.  Richardson,  1 
Barnes,  130.  Undmoood  v.  Fark$,  2  Stra. 
1200. 

XV.  What  xvidenck  is  inadmissible. 

1.  No  evidence  can  be  given  of  what  was 
done  at  a  former  trial  till  proceedings  there  be 
proved.     Annn.  12  Mod.  555. 

2.  A  recovery  by  one  against  B  a  carrier, 
is  no  evidence  in  an  action  by  B  against  ano- 
ther, &.C.    3  Keb.  279.  pi.  29. 

3.  Where  an  award  has  general  words  suf- 
ficient to  take  in  all  matters,  it  shall  not  be 
admitted  to  show  that  any  thing  was  not 
taken  in  consideration.  SkeUing  v.  Farmer, 
1  Stra-  647. 

4.  Upon  conviction  before  commissioners 
of  excise,  the  party  is  not  at  liberty  on  an  ac 
tion  brought  to  falsify  the  fact  on  which  they 
grounded  their  judgment,  if  within  their  pow. 
er.    FttlUrs  v.  Foteh,  Holt  28a 

5.  If  a  master  bring  an  action  of  covenant 
against  hb  apprentice  for  leaving  his  service 
at  such  a  time,  and  the  defendant  justifies  by 
Vrtue  of  a  license,  the  mwter  cannot  give 
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evidence  of  a  leaving  him  at  another  tim«« 
Anon.  6  Mod.  70. 

6.  In  dower,  where  issue  is  joined  on  reeon- 
ciliation  afler  elopement,  defendant  cannot 
give  in  evidence  any  other  elopement  tlum. 
that  pleaded.    3  Dy.  107.  pi.  22. 

7.  In  ejectment,  the  plaintiff  makes  title  by 
recovery  m  dower ;  the  defendant  will  not  be 
admitted  to  prove  a  term  of  years  prior  to  the 
title  of  dower.  lAndaey  v.  Lindsey,  1  Salk. 
291. 

8.  If  in  a  formedon  in  descender  upon  a 
gifl  in  frank-marrisge,  the  gtfl  is  traversed,  a 
deed  of  gifl  in  frank-marriage,  with  remain- 
der over  in  fee,  cannot  be  given  in  evidence^ 
Plow.  14. 

9.  Evidence  of  in&ncy  cannot  be  given  in 
avoidance  of  a  deed.  Thompson  v.  Leach^ 
Com.  47. 

10.  Nothing  can  be  ^ven  in  evidence 
against  the  probate  of  a  will  but  forgery  of  it« 
or  its  being  obtained  by  surprise.  ChichesUr 
V.  PhiUips,  T.  Raym.  405. 

11.  In  trespass  quare  elausum  fregii,  if  de- 
fendant plead  that  the  locus  in  quo  is  six  acres 
in  D,  which  are  his  freehold,  without  naming 
them  in  certain,  and  plaintiff  reply  "his 
freehold,"  each  having  six  acres  there,  de- 
fendant cannot  give  in  evidence  that  he  did 
the  trespass  in  his  own  six  acres^  1  Dy.  03^ 
pi.  147. 

12.  If  a  declaration  in  trespass  far  entering^ 
a  wood,  cutting  so  many  1  jads  of  timber,  and 
carrying  them  away,  be  laid  with  a  eontusu* 
ando  as  to  the  cutting,  it  is  bad  as  to  that  part 
of  the  trespass;  and  therefore,  on  the  trial,  the 
Judge  ought  not  to  suffer  any  thing  to  be- 
given  in  evidence  but  the  first  fact  monckto» 
V.  Astdey,  6  Mod.  40. 

13.  In  trespass  fer  mesne  profits,  after  a  re- 
covery in  ejectment,  defendant 'will  not  be 
suffered  to  insist  upon  the  title ;  the  amount 
of  damages  is  the  only  question.     1  Sid.  239. 

14.  1V>  trespass  fer  taking  money,  the  de- 
fbndsnt  shall  not  be  permitted  to  give  in  evi- 
dence that  the  taking  was  felonious;  but  if 
it  appear  in  evidence  on  the  purt  of  the  plain- 
tiff, he  shall  be  nonsuited.  LaiUrtU  v»Rey 
neU,  1  Mod.  282, 283. 

15.  Upon  indehitatus-  assumpsit  to  pay, 
plaintiff  eannot  give  a  specialty  in  evidence.. 
Moore,  340. 

XVI.  Of  DBMuaams  to  wmmoK. 

1.  Demurrer  to  evidence  cannot 

be  *of  a  thing  that  the  jury  might  [  •64^  ] 
know  of  their  own  knowledge.  Atx- 
harris  v.  Bsiun,  1  Lev.  87. 

2.  A  demurrer  to  evidence  confesses  the 
truth  of  the  facts  ^ivcn  in  evidence,  but  denies- 
the  operation  of  the  law  thereupon,    iVeiris  v.. 
Larib,  Plow.  411.  Holt,  219. 

3.  If  a  party  demur  to  evidence^  he  must 
admit  the  evidence  to  be  true,  and  the  other- 
party  must  join  in  demurrer,  or  waive  hi^i 
evidence.    6aker''s  case,  6  Co.  104' a.    Cre.« 
El.  752..    Wfv^jr..Peiiiier,Akp,,ia. 
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4.  Hm  kini^  may  refiiM  to  join  in  demurrer; 
bat  in  such  caie,  the  court  ought  to  direct  the 
jury  to  find  a  special  verdict  £aker*9  case,  5 
Co.  104  a.    Cro.  El.  752.  S.  C. 

5.  Where  there  is  a  demurrer  upon  evidence, 
the  jury  ought  to  be  discharged  without  more 
inquiry.  DarroBe  v.  Newbott,  Cro.  Car.  143. 

XVII.  Bill  of  exceftions. 

1.  If  a  judge  allows  improper  evidence,  the 
remedy  is  by  a  bill  of  exceptions.  Thurston 
Y. S3atford,holt,  299. 

S.  The  court  above  will  not  allow  a  bill  of 
exceptions  which  were  not  taken  at  the  triaL 
Wright  V.  Sharpe,  Holt,  301. 

rSeefurtheTi  tit  Bill  or  EIxoxmoNs,  ante, 
p.  224.] 

XVIII.  RbPORT  of  EVIDENCK. 

A  judge,  though  removed  from  his  office, 
may  report  the  evidence  of  a  trial  before  him 
on  a  motion  fi>r  a  new  triaL  ilnon.  7  Mod.  47. 

EXCEPTION. 

L  What  exceptions  are  oood,  p.  643. 

II.  What  are  not,  p.  643. 

III.  How  AN  exception  mat  be  made, p.  644. 

IV.  Epfect  or  AN  exception,  p.  644. 
V.  Pleading,  p.  644. 

I.  What  exceptions  are  good. 

1.  A  lord  may  release  his  right,  saving  his 
rents ;  and  one  may  enter  into  warranty,  sav- 
ing his  rents  on  condition.  CromweWs  case, 
9Co.69b. 

3.  A  man  may  grant  a  manor,  excepting 
any  of  the  demesnes  and  services,  so  as  a  real 
manor,  not  a  reputative  one,  be  left  Stukeley 
▼.  BuUer,  Hob.  170. 

3.  The  king  may  grant  a  manor  adeo  piene^ 
except  the  advowson ;  but  not  if  it  were  ex- 
pressly granted.    Hob.  170. 

4.  A  grant  of  a  messuage,  excepting  the 
house  culcd  "the  new  house,"  for  the  use 
only  of  himself  and  family  to  live  in  when 
they  please,  but  not  to  let,  held  a  good  exocp- 
lion  of  the  new  house.  Cudlip  v.  Bundlif  1 
Show.  316.    See  Owen,  20. 

II.  What  ark  not. 

1.  An  exception  in  a  will  contrary  to  the 
devise  is  void.  Cudlif  v.  Rundall,  4  Mod.  11. 
Hob.  72.    Dy.264.    Bendl.  181.  S.  C. 

2.  An  exception  cannot  alterthat  which  was 
expressly  granted ;  stem,  of  that  which  was 
but  implied.    Stukeley  v.  Butler,  Hob.  170. 

3.  An  exception  tiiat  crosses  the  grant,  or 
is  repugnant  to  it,  is  void.  Sherly  v.  Bowyer, 
Hob.  72. 170. 

4.  Lease  of  two  acres,  excepting  one;  it  is 
a  void  exception.    Plow.  153. 

5.  Grant  of  a  house  and  shops,  excepting 
the  shops ;  the  exception  is  void.    Hob.  170. 

6.  The  grant  of  a  manor,  excepting  the 
courts,  is  void  in  case  of  a  common  person. 
Brown  v.  Goldsmith^  Hob.  108. 

7.  Lease  of  a  manor  with  the  exception  of  I 
tho  oonrts  and  perqoiiites  of  the  courts,  it  j 


good  for  the  pen|aiaitea,lNitbafdffarilneBntB; 
except  in  the  case  of  the  king.  Ma  STd 

8.  If  the  king  grant  land  and  undersood, 
expressly  exeeptis  omnibus  grosns  oiiwifew 
boseis  et  maremiis,  the  exception  as  to  the  «b- 
derwood  is  void,  and  extends  but  to  the  gnst 
woods.    Hob.  170. 

9.  A  grant  of  all  the  lands  in  D,  exeeptbig 
BUckacre,  is  void,  if  the  grantor  haveBSoCtier 
land  in  D.    Hob.  170. 

10.  So,  anexcepticmofthatwhick 

*he  had  no  power  to  except,  b  void.  [  *M4  J 
Sanders  v.  Norwood,  Cro.  Elliz.  683. 

III.  How  AN  ExcEpnmr  mat  be  hasl 

1.  Where  a  thing  passes  by  general  irardt, 
it  may  be  well  excepted  out  of  it  by  partifaW 
words.    Cudlip  v.  Randall,  12  Mod.  14. 

2.  An  exception  can  be  made  in  kase  by 
the  word  **  provided."     1  And.  304. 

IV.  Effect  of  an  exceftioii. 

1.  Lease  of  a  manor,  ejBC^p^onnnWlssnr 
et  subboscis,  the  soil  is  thereby  excepted;  bat 
it  remains  parcel  of  the  reversioii,  and  shall 
pass  by  a  grant  of  the  manor,  iec  v.  Stms, 
Cro.  EUz.  522. 

2.  A,  and  B  his  wife,  tenant  lbrliie,raBaio- 
der  to  A  in  tail,  remainder  to  B  in  tul^  re- 
version to  A  in  fee,  by  indenture  dsmised  bx 
years,  excepting  timber  trees,  with  liberty  to 
carry  them  away;  A  died;  andaflennrdsths 
lessee  re-demised  for  seven  years  to  P,  the  bat- 
band  of  M,  the  daughter  and  heir  of  A;  bdd, 
P  could  not  cut  down  the  timber  trees.  Pertfi 
case,  13  Co.  80. 

3.  If  a  man  be  poesessed  of  a  new  home 
and  an  old  house,  and  make  a  lease  with  as 
exception  of  tlie  new  house  for  the  use  of  tht 
lessor  when  he  pleases  to  reside  there,  and  it 
other  times  for  the  use  of  the  leasee,  the  nev 
house  is  wholly  excepted  out  of  the  demise 
but  the  latter  words  make  the  leasee  tenant  it 
will.    Cudlip  V.  Mundal,  4  Mod.  12. 

4.  Under  an  exception  of  a  bond  in  a  ie> 
lease,  all  actions  and  suits  touching  the  nsie 
are  also  excepted.  Brook  v.  Wkieder,  Qo> 
Eliz.  726. 

5.  Proviso,  that  if  a  year's  wammg  be  ffivo, 
lessee  shall  depart,  except  the  lessor  shall  juj 
him  20/.;  the  202.  are  annexed  to  the  conditiiBi 
and  he  need  not  depart  without  the  20L  .isis. 
Mo.113.pl.  254 

6.  Exception  of  a  passage  in  a  lease,  hasf 
not  part  of  the  thing  demised,  bat  dehatii 
will  amount  to  a  reservation,  and  covenant  ^ 
lie.    Bush  V.  CoU,  12  Mod.  24. 

7.  Condition  of  a  bond  was^  **  if  he  wen 
seised  in  fee  at  the  making  of  the  bofl^ 
of  copyhold  in  S,  free  fhun  incumhrancetiei* 
cept  hi!  wife's  jointure,  dec;"  breach  assi^foe^i 
that  before  the  bond,  he  had  assured  ^ymiatt 
to  his  wife,  is  no  good  breach,  for  it  was  ex* 
cepted.  Woodyard  v.  Dannock^  Cro.  Elis.  7G3> 

V.  Plbadino. 
1.  An  exception  in  a  covenant  most  be  sUti^ 
in  declaring  on  the  covenant    1  Sannd.  S3i 
n«  (3). 
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In  a  oontrictioQ  before  a  jiutiee  of  the 
^»  an  exception  in  a  statute  must  be  nega- 
tiTed  in  the  information,  but  need  not  be  in  the 
eTidenoe.    1  Saund.  262  a.  6. 

3,  In  all  cases  where  a  man  has  time  to  take 
his  exception  to  a  particular  matter  and  lapses 
his  time,  and  goes  to  the  trial  of  the  cause,  he 
■hall  never  have  advantage  of  that  by  error. 
Caan  ▼.  Bowles,  1  Show.  170. 

EXCISE. 

A  bond  taken  in  the  name  of  the  crown  by 
the  cashier  of  the  excise  is  good.  Rex  v.  Yale, 
Banb.  58, 

{See  idso,  tit  Customs  and  Excise,  ante,  p. 
431.] 

.EXCHANGE. 
1.  On  an  exchange  of  estates,  the  estates  must 
be  equal;  and  therefore  an  estate  for  life  can- 
not  be  given  in  exchange  for  an  estate  in  ice. 
7  Mod.  25. 

2.  Exchange  lies  of  land  in  England  and 
land  in  Ireland.    Jenk.  41. 

3.  A  grant  (/erram/»ro  terra)  is  not  a  condi- 
tion or  exchange  without  the  word  **  ex- 
change.'*   Hooper  v.  Andrews,  1  Ro.  123. 

4.  But  if  J  S  gives  Blackacre  for  White- 
acre«  without  the  word  **  exchange,"  it  is  not 
defeasible.    Cooper  v.  Andrews,  Hob.  41. 

5.  When  an  estate  of  freehold  in  the  whde 
of  the  lands  given  in  exchange  is  evicted,  the 
whole  exchange  may  be  defbated.  Bustard's 
case,  4  Co.  121.  Buttard  v.  Coulter,  Cro.  Eliz. 
903. 917. 

6.  When  the  wholeestate  in  part  of 
[  *645  ]  *the  lands  in  evicted,  the  whole  ex- 
change is  defeated.  Bustard's  case, 
4  Co.  131  a.  Cro.  El.  903.    Yelv.  8.  S.  C. 

7.  An  exchange  made  by  the  word  **  ex- 
change** is  not  defeasible  by  the  wrongful  en- 
try  of  either  party,  but  only  by  rightful  evic- 
tion.   Hob.  43. 

8.  If  two  women  be  seised,  the  one  of  one 
acre,  and  the  other  of  another  acre,  and  afler 
an  exchange  made,  but  before  entry,  one  of 
them  marries,  this  shall  defeat  the  exchange. 
1  Mod.  91. 

9.  A  levies  a  fine  of  the  moiety  of  a  manor 
of  which  he  and  his  wife  are  seised  to  them 
and  the  heirs  of  his  body;  the  conusee  enfeoffs 
B,  who  enfeoffs  C;  C  exchanges  by  indenture 
with  D,  for  certain  lands  of  which  D  was 
seised  in  fee;  C  demises  the  lands  so  taken  in 
exchange  from  D;  A  dies,  and  his  wife  enters; 
it  was  held,  that  the  exchange  was  defeated, 
and  that  D  might  enter  into  the  lands  given 
by  him  in  exehange  to  C.  Bustard's  case,  4 
Ca  m.  Cio.  ££  902.  917.  Moore,  665. 
Yelv.  8.  S.  C. 

10.  In  every  exchange. lawfully  made,  the 
word  **eaPMmMum**  implies  in  itself  a  condi- 
tion  and  a  warranty;  the  one  to  give  re-entry, 
the  other  voucher  and  recompense;  but  it  is  a 
special  warranty:  for  upon  the  voucher,  by 
force  thereof^  he  ahidl  not  recover  in  value  any  ' 


other  land  but  that  only  which  was  given  in 
exchange;  and  this  warranty  runs  only  in 
privity,  for  none  shall  vouch  by  force  o£ii  but 
the  parties  to  the  exchange,  or  their  heirs,  and 
not  the  assignee;  but  the  assignee  shall  rebut 
by  force  of  it,  though  the  exchange  was  with- 
out deed.  Bustard's  case,  4  Ca  121.  Bus* 
tard  V.  Bolter,  Yelv.  8.  S.  C. 

11.  If  A,  who  has  the  reversion  in  fee  of  an 
acre  expectant  upon  an  estate  for  life,  ex- 
changes with  B  by  d<;ed  indented,  and  gives 
the  acre  by  the  description  of  an  acre  of  land, 
and  not  by  the  name  of  the  reversion,  in  ex- 
change  for  another  acre,  the  warranty  and  con- 
dition extend  only  to  the  reversion,  and  not  to 
the  freehold  which  was  in  the  tenant  for  lift* 
Bustard's  case,  4  Co.  122. 

12.*  In  an  exchange,  the  condition  implied 
is  entire,  and  extends  to  all  the  lands;  but  the 
warranty  may  severally  extend  to  part  4  Co. 
121. 

13.  Tenant  for  life  being  in  possession  is 
sufficient  notice  of  his  estate  to  a  purchaser. 
4  Ca  122. 

14.  Notice  at  the  time  of  the  exchange  to 
the  party  evicted,  of  the  title  paramount,  is  not 
material.  Bustard's  case,  4  Ca  121  a.  Cro. 
El.  702.  S.  C. 

15.  An  exchange  ought  to  be  executed  in 
the  parties*  lifetime,  otherwise  it  is  void.  3 
Mod. 

16.  On  an  exchange,  if  one  enter,  and  the 
other  die  before  entry,  his  heir  may  at  his 
election  confirm  or  avoid  the  exchange;  but  if 
both  the  parties  die  before  execution,  the  ex- 
change is  void.    Skelly's  case,  1  Ca  93  b. 

17.  If  the  exchange  be  defeated,  the  incum- 
bent is  in  pristino  statu  upon  his  first  presen- 
tation.   Colt  V.  Bishop  €f  Coventry,  Hob.  152. 

EXCOMMUNICATION. 
I.  Who  mat  be  excommunicated,  p.  645. 
II.  Who  not,  p.  646. 

III.  How  THE  proceedings  SHOULD  BE;  ANfr 
HEREIN  OF  THE  WRIT  OP  KXOOKMUNX- 
CATO  CAPIENDO,  p.  646. 

IV.  Pleading  excommunication,  p.  648. 


I.  Who  mat  be  excommunicated. 

1.  The  spiritual  court  may  excommunicate 
all  the  parishioners  for  neglecting  to  repair  the 
parish  church,  and  absolve  them  individually 
as  they  are  willing  to  contribute,  until  a  ma- 
jority have  agreed  to  assess  the  tax.  Bogers 
V.  Davenant,  1  Mod.  194.  236. 

2.  Bishops  are  subject  to  excommunicatioUt 
and  to  a  writ  of  exeommunieato  capiendo* 
Reg.  V.  Dr.  Watson,  2  Ld.  Raym.  817. 

3.  One  was  taken  upon  exeommunieato  M- 
piendo  for  contempt,  in  refusing  to  obey  the 
sentence  of  the  archdeacon  concerning  a  seat 
in  church,  and  the  taking  adjudged  good. 
Starling*  s  case,  1  Ro.  434. 

•II.  Who  not.  [  •646  ] 

1.  A  corporation  cannot  be  ex- 
communicated.   2  Mod.  255. 
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9L  Excommunication  for  not  coming  to  the 
imriflh  church;  the  penalties  shall  not  incur,  if 
the  person  hear  divine  service  in  any  other 
church.    Rex  v.  Barnes^  3  Mod.  42. 

3.  A  soldier  in  custody  on  an  excommuni' 
eato  capiendo  shall  be  discharged.  Anon.  11 
Mod.  191. 

III.  How  THE  PaoCESDINO  SHOULD  BB;  AND 

HKaKiN  or  THK  warr  or  kxcomm ctni- 

CATO  CAPIENDO. 

I.  A  precedent  conviction  of  the  ofiender 
is  necessary  previously  to  excommunication, 
even  where  a  statute  says,  *^he  shall  be  ipso 
facto  excommunicated."    Beg,  v.  Whitehorn, 

10  Mod.  65. 179.    See  also  Seg.  ?.  Corp,  of 
Buckingham,  10  Mod.  173. 

3.  Excommunication  of  the  plaintiff  for 
striking  in  the  church-yard,  pleaded  upon  5  £. 
6.,  held  not  to  be  good,  without  sentence  de- 
claratory or  conviction.  J\mham  v.  DrundUi 
Cra£Uz.919. 

3.  If  a  person  remain  forty  days  excommu- 
nicated, upon  a  cignifieavit  thereof  to  the  court 
of  Chancery,  the  writ  de  excommunicato  ca- 
piendo is  issued  of  course.  Anon.  10  Mod.  7 1 . 
Smith  V.  Smithy  Cro.  Eliz.  741.  See  also  Rex 
V.  "Ueed,  10  Mod.  352. 

4.  The  writ  issues  out  of  Chancery,  return- 
able in  B.  R.;  but  the  court  of  Chancery  has 
nothing  more  to  do  with  this  writ  afler  once 
it  is  issued;  so  that  the  King*s  Bench  and  not 
the  Chancery  must  be  applied  to  for  a  super- 
sedeas.   Rex  V.  Theed,  10  Mod.  351. 

5.  At  common  law,  the  writ  de  excommuni- 
cato capiendo  was  always  general,  not  con- 
taining any  special  cause,  and  returnable  in 
Chancery.    Rex  v.  Fowler,  Salk.  293. 

6.  Held,  that  the  writ  of  excommunicato 
capiendo  need  not  specify  the  cause  specially, 
but  that  it  should  appear  on  the  sign{/ieatit. 
Rex  V.  Fowler^  12  Mod.  418. 

7.  But  since  the  statute  5  Eliz.  c.  23.,  the 
cause  must  be  expressed  in  the  writ,  and  it  is 
returnable  in  B.  R.    Salk.  293,  294.  S.  C. 

8.  There  must  be  forty  days  between  the 

S'  rn{ficavit  and  excommunicato  capienda    1 1 
od.  172. 

9.  A  writ  of  excommunicato  capiendo  for 
matters  ecclesiastical,  without  stating  them 
particularly,  is  bad.  Rex  v.  Blower,  11  Mod. 
173. 

10.  The  significavU  on  an  excommunicato 
capiendo  must  show  the  party  commorant  in 
the  diocese.  Rex  v.  Digg,  11  Mod.  1 72.  Mo. 
467.  S.  P.  ** 

II.  The  sign\fieavit  ought  to  be  certain  and 
particular;  and  therefore,  if  it  be  for  not  an- 
Bwering  articles,  or  because  he  is  shismatietis 
inoeteratus,  &c  it  is  bad.  Stade  v.  Tomson, 
IRo.  136.    iiex  V.  Ifi/^  12  Mod.  5ia 

12.  The  significavU,  must  set  forth  the  spe- 
cific  cayse.    Bex  v.  Eyre,  Stra.  1067. 

13.  A  significavit  for  non-payment  of  costs 
in  quadem  causa  (fficH  sive  eorrectionis,  held 
ill  and  quashed.    2  Ld.  Raym.  817. 

14  The  causes  which  are  enumerated  in  the 


statute,  must  be  contained  in  the  Mtgrnfcsnit 
otherwise  the  penalties  shall  neit  inear.  Ser- 
jeant Hampson*s  case,  3  Mod.  89. 

15.  The  writ  must  set  forth  the  mfedmti 
the  suit.    Rex  v.  Biunnery,  1  Stra.  76. 

16.  It  must  also  appear  in  the  writ,  that  tfas 
crime  was  of  ecclesiastical  cognizance.  Bex 
V.  Haynes,  11  Mod.  173.  MUx  r.  Tke^  10 
Mod.  350, 351. 

17.  Though  the  practice  ia  not  to  enter  at 
large  upon  record  the  writs  that  issoe  out  of 
B.  R.  before  the  return,  yet  the  writ  is  afwsjs 
entered  /it  large  upon  the  ifeliveiy.  Bex  r. 
Theed,  10  Mod.  152. 

18.  A^rson  excommunicated  andbroBght 
into  the  King's  Bench  upon  an  excomnnBi. 
cato  capiendo,  has  no  day  in  court,  and  there, 
fore  cannot  plead  misnomer  i*4iie  writ.  Boa- 
n^field*8  case,  1  Mod.  70« 

19.  If  brought  in  before  the  excommuniea. 
to  capiendo  is  returnable,  he  can  neither  plead 
nor  move  to  quash  ihe  writ  Reg,  r.  BiAsp 
of  St.  David,  Salk.  294. 

20.  One  taken  on  an  exoommuniealo  capi- 
endo cannot  come  into  court  bat  hj  iabeas 
corpus,  and  that  not  before  the  r^nm  of  the 

Srocess.    Reg,  v.  Bishop  of  SL  David,  Salk- 
«94. 

»21.  This  writ  majr  be  quashed  [  ••47  ] 
without  the  party's  bringing  an  ha- 
beas corpus,    Reg,  v.  Caper,  Andr.  220. 

22.  The  writ  may  be  quashed  befoie  it  is 
delivered.    Rex  v.  Theed,  10  Mod.  352. 

23.  The  spiritual  court  may  take  bond  fiir 
the  appearance  of  the  party  to  a  writ  of  ex- 
communication.   7  Mod.  83. 

24.  In  an  exoommunicato  capiendo  for  bob- 
appearance  in  a  cause  of  incontinence,  there 
must  be  an  addition.  Rex  v.  C^er,  Andr. 
221. 

25.  No  addition  to  the  party's  name  is  n»* 
cessary  in  the  writ,  unless  it  be  for  one  of  ths 
causes  mentioned  in  5  Eliz.  c.  23.  Rex  v. 
CanteriU,  7  Mod.  82. 

26.  The  addition  of  "cAMiAccario,"  instead 
of  **  chirotheeario,^  no  good  exoeption  to  ihs 
writ    10  Mod.  71. 

27.  The  standing  forty  days  excommnBi- 
cated  need  not  be  inserted  in  the  writ  Ansa. 
10  Mod.  71. 

28.  An  excommunicato  capiendo  pro  coats 
defamationis,  held  to  be  weU  enough.  Amn. 
10  Mod.  71. 

29«  Where  the  writ  sets  out  the  parlj  to  be 
excommunicated  in  a  cause  for  adultery,  Hx- 
nication,  or  incontinence,  this  is  well  enough, 
though  in  the  disjunctive.  Rex  v.  Caper, 
Andr.  22. 

30.  Elxcommunicato  capiendo  in  a  ctiise  fir 
slander  or  de&mation,  held  well.  Res  v.  Kett^ 
2  Stra.  950. 

31.  A  writ  of  excommunicato  capiendo  in 
the  conjunctive,  i.  e.  Gx  substraction  of  tithes 
and  other  ecclesiastical  duties,  held  good. 
Rex  V.  Turfoot,  Ca.  T.  Hardw.  314 

32.  In  quodam  negoHo  concerning  the  cor. 
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setion  and  refermation  of  manners,  held  to  be 
m  general.     10  Mod.  350,  33l. 

33.  A  'writ  expressing  the  caase  disjanc- 
Ively  nvaa  quashed  in  B.  R.    Bex  y.  Fowler, 

Ld.  Raym.  619.  Saik.  293,  294.  12  Mod. 
H8.  &  C. 

3-L  When  the  cauae  expressed  was  **fbr 
ion-payment  of  costs  in  quodam  negotio  edu- 
caiionis  puerorum  without  license,"  it  was  held 
iU.  lZexT.//i//,,l2Mod.517.  Meg.y.  Bishop 
of  SU  David,  Salk.  294. 

33.  A  writ  of  excommunicato  capiendo  in 
eauaa  defamationis  sive  convicii,  is  uncertain 
and  bad.     Rex  v.  Smith,  2  Stra.  946. 

36.  Where  two  are  excommunicated  for  two 
distiact  crimes,  and  the  sheriff  is  commanded 
to  taice  and  keep  them  both  "  until  they  make 
satisfaetion,*>  this  is  IIL  JRex  v.  Caper,  Andr. 
221. 

37.  Befinre  the  statute,  if  the  cause  returned 
was  insufficient,  the  party  must  have  gone  into 
Chancery  for  a  mpersedeaa ;  but  that  cannot 
be  dome  now,  for,  as  the  writ  is  returnable  in 
B.  R.,  if  it  be  wrong,  it  must  be  quashed. 
i2ex  T.  .HiU,  12  Mod.  519.    Salk.  293. 

38.  The  court  of  B.  R.  may  either  quash 
the  writ  or  award  a  tuverstdeus.  Rex  ▼.  FoW' 
let,  Salk.  293,  294. 

39.  The  writ  must  be  opened  in  B.  R.  and 
delivered  to  the  sheriff,  to  be  executed  in  the 
presence  of  the  judges.  Rex  ▼.  Theed,  10 
Mod.  351,  352. 

40.  A  house  cannot  be  broken  open  in  the 
night  for  the  executing  thereof.  Smith  ▼. 
SmUh,  Cro.  Eliz.  741. 

41.  Process  fer  excommunication  may  be 
senred  tm  Sunday,  notwithstanding  29  Car.  2. 
Broo^6aiiJ;  ▼.  AUanwn,  12  Mod.  275. 

42.  An  exoommunication  must  be  certified 
by  the  bishop,  and  not  by  his  official  or  com- 
missary; for  the  bishop  is  the  immediate  offi- 
cer to  the  court ;  and  none  shall  certify  an  ex- 
communication whereby  any  shall  be  disabled, 
bat  he  to  whom  the  court  may  write  to  ab- 
soItc  the  party  excoomiunicated.  DroUop^e 
case,  8  Co.  68  a:. 

43.  Where  the  return  is  lost  by  exceptions 
taken  in  B.  R.,  a  second  writ  may  be  obtained 
in  Chancery.  Rex  ▼.  Eyre,  clerk,  2  Stra.  1 189. 

44  If  a  person  committed  on  an  excommu- 
nicato capiendo  escape,  a  new  writ  shall  issue 
if  the  sheriff  have  not  returned  the  old  writ, 
where  the  party  was  removed  by  habeae  corpus. 
Rex  T.  Bail,  6  Mod.  79. 

45.  The  rales  may  be  allowed  to  a  prisoner 
on  ezoommunicato  capiendo.  Rex  ▼.  Buck- 
land,  1  Stra.  413. 

46.  If  in  an  excommunicato  capiendo,  a  cO' 
fiae  with  a  penalty  issue,  when  it  ought  to  be 
a  eapiae  only,  the  court  will  discharge  the  pe- 
nalty,  but  will  not  abate  the  writ  Rex  v. 
CanterO,  7  Mod.  82. 

47.  An  excommunication  is  a  criminal  mat- 
ter, and  therefore  a  feme  covert  may  plead 
alone  to  it    7  Mod.  82. 

48.  Though  the  proceedings   be  errone. 


ous*,  no  action  will  lie  for  the  party  [  *648  ] 
excommunicated,    if    the    bishop's 
vicar-general  had  jurisdiction.    1  Saund.  75v 
n.  [I]. 

49.  One  twice  excommunicated  was  ab- 
solved for  the  last;  this  does  not  discharge  the 
first    Powell  V.  Harman,  Mo.  849. 

IV.  Plkadino  excommunication. 

In  a  plea  of  excommunication,  the  cause 
must  be  shown,  and  it  must  conclude  quous- 
que,  &,c.  Warner  v.  Grun,  1  Ld.  Raym.  701. 
12  Mod.  580.  &  C. 

[See  also  ante,  tit  Abatsmxnt,  div.  (j), 
p.  5.]  ^ 

EXECUTION. 
I.  Against  whom  it  may  issue,  p.  648. 
II.  At  what  time  it  may  issue,  p.  648. 

III.  Where  rr  may  issue,  p.  649. 

IV.  Out  of  what  cx>uaT,  p.  649. 

V.  How  the  execution  should  be,  p.  649* 
VI.  Form  of  the  writ,  p.  650. 
VII.  Continuance  of  process  of  execu- 
tions, p.  630. 
VIII.  Of  the  siieriff*s  return,  p.  650. 
IX.  How  process  of  execution  should  am 

EXECUTED,  p.  650. 

X.  What  may  be  taken,  p.  652. 
XI.  Respecting  the  priority  of  execu- 
tion, p.  653. 
XII.  Respecting  the  isbuino  of  several 
executions  at  the  same  vme,  p. 
653. 

XIII.  Respecting  the  sumo  out  further 

PROCESS  OF  execution,  p.  653. 

XIV.  Consequence  of  the  death  of  one  or 

all  of  the  parties,  p.  654. 

XV.   fIXECUTlON   against   A    DEFENDANT    IN 
CUSTODY  ON  CrVlL  PROCESS,  p.  655. 

XVI.  Execution  against  a  defendant  in 

CUSTODY  ON  A  CRIMINAL  ACCOUNT,  D. 

655. 

XVII.  What  operates  as  a  ducbarge,  p.  656. 

XVIII.  Effect  of  execution,  and  how  rr  re- 

lates, p.  656. 
XIX.  CoNssauENCE  OF  a  mittaks  in  issuing 
OR  executing  process  of  szboution 
p.  657. 
XX.  Pleading,  p.  657. 
[See  also  tits.  Scire  Facias,  SiiERjFr,  War- 
rant OF  Attorney,  dec] 


I.  Against  whom  rr  mat  issue. 

1.  Two  were  condemned  in  debt  upon  a 
bond ;  one  was  taken  in  execution,  the  other 
can  be  taken  also ;  if  one  escape,  the  other  can 
be  taken.    BUm^eld  v.  Wythe,  Ma  459. 

2.  After  the  death  of  a  king*s  debtor,  pro- 
cess ean  issue  a jpunst  his  executors,  the  heir, 
and  terre-tenant,  all  at  one  time.    Rex  v. 

,  Sav  53. 


3.  If  A,  after  recognizance  to  the  king,  and 
before  attainder,  enfeofis  B  of  lands,  &.c.  sub- 
ject to  the  recognizance,  and  afterwards  is  at- 
tainted, the  king  can  have  execution  against 
the  feoffees.    Rex  v.  Sir  T.  WyaU,  Sav.  60. 
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II.  At  what  time  it  mat  mus. 

1.  Id  an  action  where  part  goea  by  default, 
and  part  is  traversed,  execation  cannot  be 
taken  out  till  the  traverse  be  tried.  Rex  v. 
GrinHead,  1  Mod.  66. 

2.  Execution  may  issue  before  the  quarto 
die  poBt  of  the  return  of  the  first  Ji,  fa.  BouU- 
worth  ▼.  PUkington^  T.  Jones,  200. 

3.  If  final  judgment  be  not  signed  till  a  snb- 
sequent  term  afler  error  allowed,  execution  is 
regular.    Cooke  v.  Uorrock^  1  Barnes,  133. 

4.  Plaintiff  cannot  take  out  execution  in 
C.  P.,  and  bring  an  action  on  the  judgment  in 
another  court  Richarda  y.  Dacia^  1  Barnes, 
143. 

5.  If  he  has  commenced  the  ac- 
[  *649  ]  tion,  *he  must  discontinue  it    Bur- 
duo  V.  Satchwell,  2  Barnes,  109. 

6.  If  an  execution  be  levied  before  the 
judgment  is  signed,  although  after  the  first 
day  of  the  term  to  which  the  judgment  re- 
lates,  and  afler  the  teste  of  the  ^ert /arias,  the 
execution  is  void.  Stampe  ▼.  Kinsey^  2  Show. 
494. 

7.  Execution  after  error  allowed  and  bail  is 
rvffular,  though  writ  of  error  was  spent  before 
judgment  signed.  Curd  t.  Eastmead,  1 
Barnes,  195. 

8.  Upon  a  statute  merchant  or  staple,  there 
can  be  no  execution  before  the  record  is  cer- 
tified into  Chancery.  Moroten  v.  JKorricf,  1 
Ro.383. 

9.  Execution  could  not  be  had  on  a  judg- 
ment at  conmion  law  afler  a  year  and  a  day. 
9  Saund.  6. 

10.  Where  one  of  the  defendants  pleads  to 
iMue  and  the  other  demurs,  and  the  plaintifiT 
has  judgment  on  the  demurrer,  there  shall  be 
a  cetf  ef  exeeutio  quouoque  placUum  terminatur 
on  the  issue.  Jefferoon  v.  Morton,  2  Saund. 
S4. 

^  11.  Execution  issued  within  the  time  spe- 
cified by  a  ceooet  execuHo  will  be  set  aside. 
Francio  ▼.  JViifA,  Ca.  T.  Hardw.  5a 

13.  But  where  long  collateral  agreements 
are  stated  as  a  ground  for  staying  execution, 
the  court  will  not  interfere,  but  leave  the  party 
to  his  remedy  in  Chancery.    Id.  ibid. 

13.  The  court  refused  to  set  aside  the  exe- 
cution in  the  second  action,  (a  writ  of  error 
having  been  brought  on  the  first  judgment), 
because  the  defendant  had  not  before  applied 
to  stay  the  proceedings  in  the  second  action. 
iio6tn«on  v.  TuckweU,  Willes,  183. 

14.  And  in  such  case,  it  is  immaterial 
whether  the  execution  has  been  executed,  or 
the  writ  only  delivered  to  the  sheriff  to  be 
executed.    C(er&ton  v.  FAysicib,  Willes,  184. 

[See  dloo  pool,  tit  Scire  Facias.] 
III.  Whsrb  rr  mat  issue. 
1.  A  judgment  given  in  England  ought  not 
to  be  executed  in  Wales.    Vaugh.  398. 

3.  If  a  record  comes  out  of  the  Manhalaea 
into  B.  R.  by  writ  of  error,  on  the  affirmance 
of  it,  txecution  may  be  had  mil  over  Enirland. 
'         Hdt,403. 


9.  On  judgment  affiniMd  inB.]t,sBwrit 
of  error  out  of  Ireland,  a  writ  issoss  ndbsi 
all  the  proceedinffs  directed  to  the  chief  No- 
tice of  B.  R.  in  ueland,  and  there  eiecatSB 
is  to  be  sued  out,  for  it  cannot  be  faereeni 
for  the  costs.  Coot  t.  XyncA,  12  Mod.  m 
Holt,  372.  S.  C. 

IV.  Odt  of  what  codkt. 

1.  Two  courts  cannot  join  in  mikin;  u 
execution.    Jefferoon  v.  BtortoA,  2  Saond  & 

2.  The  King*s  Bench  may  in  all  cases  put 
the  same  execution  as  the  court  bekvw  nuf^ 
Rex  V.  Pullen,  Comb.  213. 

3.  In  error,  execution  must  in  ^enl  srae 
out  of  the  court  where  the  record  u  reraond 
to,  excepting  when  the  record  is  rcinitted;  u 
in  JDom.  Proe,  2  Saund.  101 «. 

V.  How  THE  EXECUTION  SHOVLD  K. 

1.  Execution  ought  to  be  j<ttnt  or  aenni, 
according  as  the  judgment  is.  GetJ.SSrF. 
Fane,  1  Sid.  340. 

2.  If  an  action  of  debt  be  brought  ofn 
bond  against  two  upon  a  joint  prae^  od 
the  plaintiff  has  judgment  to  recover,  the  eza- 
cution  should  be  joint,  ^inoii.  PitcCi.  K.& 
100. 

3.  If  judgment  be  against  five  defesduti, 
execution  cannot  be  sned  against  ftor.  P**' 
oyer  v.  Brace,  1  Ld.  Raym.  244. 

4.  Execution  ought  to  be  awiidedrfthe 
entire  judgment,  and  not  by  pieeemeiL  Ctd 
V.  Lynch,  Holt,  372. 

5.  If  joint  and  several  oUigon  be  nn 
jointly,  the  same  kind  of  execution  moitM 
taken  against  all;  otherwise,  when  tfae/u* 
sued  severally.    Anon,  Hob.  2. 58. 

6.  Verdict  against  four  defendants  fcrSOi, 
judgment  by  de&ult  against  the  fifUi ;  if^ 
be  brought  by  the  fiflh  without  bail,  the  onK 
will  give  leave  to  take  out  execotkm  tfin^ 
four.    Mason  v.  Simmondo,  1  Barnes.  141. 

7.  Where  several  damages  areagaii^i^ 
ral  persons,  the  judgment  and  executioB  «• 
to  be  several.  Gerard  v.  Gerard,  Comb.  3Si, 
333. 

•8.  If  judgment  be  general,  exe-  [•650  J 
cution  must  be  so  too.     ^eddalr, 
Jocar,  10  Mod.  270. 

VL  Form  or  TBI  WBiT. 

1.  A  vrrit  of  execution  may  beer  te^^ 
first  day  of  the  term  of  which  the  j«lpJ«B» 
entered.    Paroon  t.  GUI,  Com.  11*       .. 

2.  Though  it  were  not  taken  «it,i»rjoJf' 
ment  signeid,  until  the  subseqneot  ncaiw' 

1  Saund.  219.  [/].  ^_. 

3.  Where,  upon  a  trial  »  t«nn»i"*?2 
is  signed  after  term,  and  a  <»••••*■  ^"'2- 21 
first  day  of  the  same  term,  and  wtorawte  w» 
last,  and  a  Uotatum  capiao  is  ^^'^Tf  z! 
day  of  the  same  term,  and  retomaWe  the  to* 
day  of  the  term  after,  these  execution  «•  ^ 
gular.    Deakin  v.  CortterigJU.  Andr-  SWf' 

4.  An  extent  for  the  king's  debt  CMfffJ^ 
antedated,  but  moat  bear  teste  it  ^^ 
issues,  though  it  be  out  of  term.  Rexf'''^ 

2  Stra.  749. 
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5.  Where  the  writ  bore  tette  in  vacation, 
court  would  not  amend  it.  Johnson  y.  Nailer, 
12  Mod.  247.    Prac.  Ca.  K.  B.  22. 

6.  Elegit  recited  judgment  wrong;   held 

not   amendable.    Dumntr  ▼. ^  Prac  Ca. 

K.  B.  23. 

7.  £xecation  in  a  ^t  iam  action  for  the 
w^hole  penalty  aa  due  to  the  plaintiff,  where 
part  belonged  to  the  king,  was  set  aside. 
C^ok  V.  Finehani,  Sty.  la    Prac  Ca.  K.  B. 

loa 

VII.  CoNnNUANCK  OF  PROCESS  OF  KXBCUTION. 

1.  Writs  of  execution  need  no  continuance. 
"Walker  v.  Humphrey,  12  Mod.  506. 

2.  Execution  upon  a  judgment  for  plaintiff 
cannot  be  continued  on  the  roll,  unless  it  be 
returned  and  filed.    2  Saund.  68  d. 

3.  Execution  if  taken  out  within  the  year 
may  be  continued.  Aires  y.  Hardress,  I  Stra. 
100. 

«^  [See  also  ante,  tit  Continuance,  p.  344.] 
VIII.  Of  the  sheriff's  return. 

1.  If  a  sheriff  who  has  seized  goods  in 
execution  be  presented  by  the  plaintiff  from 
proceeding  further,  he  may  return  nuUa  bona 
to  the  writ    Rice  t.  Serjeant,  7  Mod.  37. 

2.  It  not  appearing  by  sheriff's  return  to 
an  exigent,  whether  there  was  a  sermon  when 
the  proclamation  was  ijiade,  the  return  was 
held  bad.    Anon.  Prac.  Ca.  K.  B.  104. 

3.  Execution  is  good  before  the  return,  bnt 
is  not  of  record  till  then.    12  Mod.  541. 

4.  Where  the  sheriff  returns  the  delivery  of 
more  than  a  moiety  upon  an  elegit,  the  execu. 
tion  b  Toid,  and  the  plaintiff  shall  have  a  scire 
facias  for  a  new  execution.  PuUen  t.  Pur- 
beck^  a  Salk.  563.  S.  C. 

5.  If  a^./a.  is  issued,  the  execution  is  good 
without  a  return  of  the  writ  Hoe  y»  BouUon, 
5  Co.  89  b. 

IX.  How  FROCBSS  OF  EXECUTION  SHOULD  BE 

EXECUTED. 

1.  The  sheriff  cannot  receive  money  on  a 
capias  ad  satisfaciendum.  Anon.  12  Mod. 
385.    Anon.  id.  230. 

2.  If  an  elegit  be  directed  to  sheriff,  who  is 
in  possession  by  virtue  of  another  elegit,  he 
most  deliver  a  moiety  of  that  moiety  which 
he  had  at  the  time  of  the  writ  Huyt  v.  Co- 
gan^  Cra  El.  482.    Prac.  Ca.  K.  B.  103.  S.  C. 

3.  Ota  an  elegit,  the  sheriff  may  deliver  the 
goods  to  the  plainUffi  but  not  on  ^  fieri  facias. 
JPuUen  V.  Purbeeke,  Cra  Jac  246. 

4.  Seizing  goods  on  a  fieri  facias  will  not 
discharge  a  co^bligor,  unless  the  goods  are 
sold,  and  the  plaintiff  satisfied.  Clerk  t. 
Withers,  2  Ld.  Raym.  1072. 

5.  The  sheriff  upon  a  writ  of  fieri  facias 
cannot  deliver  the  defendants  goods  to  the 
plaintiH;  in  satisfaction  of  his  debt  Thomson 
T.  C{erilr,Cro.  Eliz.504 

6.  By  seizing  goods  on  a  fieri  facias  the 
debt  is  discharge^  and  payment  of  the  sheriff 
is  good.  Clerk  v.  Withers^  2  Ld.  Raym. 
1072. 

7.  SeiziDg  put  of  the  goods  in  a  house  on 


s.  fieri  facias  in  the  name  of  the  whole  is  good. 
Cole  V.  Davies,  1  Ld.  Raym.  725. 

8.  Execution  by  fieri  facias,  and  the  sheriff 
seized  goods;  but  before  sale,  the  record 
was  removed  by  error,  and  a 
*  supersedeas  awarded;  a  seizure  was  [  *651  ] 
returned;  a  venditioni  exponas  may 
be  awarded  upon  the  return  of  ihe  fieri  facias 
which  is  filed.  Charter  v.  Peeler,  Cro.  Eliz. 
597,  598. 

9.  The  sheriff  cannot  sell  goods  levied  under 
VL  fieri  facias,  if  the  debt  and  costs  are  tendered 
to  him,  and  if  on  the  venditioni  exponas  he 
values  them  at  more  than  they  are  worth,  he 
shall  take  them  himself,  but  he  may  return 
that  he  had  sold  the  goods  and  paid  over  the 
money,  or,  if  they  are  not  sold,  that'  they  re- 
main in  his  hands  for  want  of  buyers.  Rex 
v.  Bird,  2  Show.  87. 

10.  If  the  sheriff  sell  goods  under  ihe  fieri 
facias  that  was  last  delivered,  the  property  is 
bound,  and  he  cannot  seize  them  under  the 
former  writ  Smalleomb  v.  Cross,  1  Ld.  Raym. 
252. 

11.  If  a  sheriff  on  a/ert/ociMsell  a  lease, 
he  cannot  put  the  lessee  out  of  possession,  but 
the  vendee  must  bring  an  ejectment  to  obtain 
the  possession.    Rex  v.  Doune,  2  Show.  85. 

12.  A  fieri  facias  cannot  be  executed  afler 
the  defendant  becomes  bankrupt  jS^nai2eoiii6 
V.  Cross,  1  Ld.  Raym.  252. 

13.  Error,  and  a  supersedeas  to  the  sheriff 
after  vl  fieri  facias  delivered;  goods  taken  be- 
fore the  supersedeas  delivered  shall  be  in  exe- 
cution, and  subject  to  a  venditioni  exponas. 
Tocock  V.  Hont/man,  Yelv.  6.  Prac.  Ca.  K.  ^ 
103. 

14.  The  sheriff  may  sell  goods  seized  on  a 

fieri  facias  after  he  is  out  of  his  office,  without 

a  venditioni  exponas.   Clerk  v.  Withers,  2  Ld. 

Raym.  1073.  Salk.  323.  Contra,  Ayer  v.  Adeny 

Yelv.  44. 

1 5.  The  execution  of  an  habere  facias  pos.^ 
sessionem  is  not  complete  until  actual  posses- 
sion be  given.  Kingsdale  r.  Maren,  6  Mod. 
27.    lb.  115.  S.  P. 

16.  Goods  taken  upon  a  levari  out  of  the 
hundred  court  cannot  be  delivered  to  the  plain- 
tiff. Home  V.  Hunter,  1  Ld.  Raym.  674  12 
Mod.  494.  S.  C. 

17.  A  writ  may  be  weH  executed  on  the 
day  of  its  return,  although  it  be  after  the  risinr 
of  the  court  Parkins  v.  WooUaston^  6  Mod. 
130.    Prac.  Ca.  K.  B.  105. 

18.  The  defendant  rendering  himself  shall 
not  be  in  execution  unless  the  plaintiff  pray 
it    FuUwood  V.  Fullwood,  1  Leon.  58. 

19.  If  execution  upon  a  recognizance,  or 
statute  staple  is  sued  against  termor  for  years, 
the  sheriff  has  election  either  to  sell  the  term 
absolutely,  or  to  extend  it  at  the  annual  value. 
Plow.  524. 

20.  The  sheriff  is  answerable  for  goode 
levied  under  an  execution,  and  he  may  be 
compelled  by  ditHtingas  to  teU  them.  Jnon. 
7  Mod.  lia 
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21.  The  sheriff  is  hound  to  answer  the  re- 
lyrned  Tolae  of  the  good*,  tbonp^h  they  are 
afterwards  rescued.  Clerk  r.  Withert,  2  Ld. 
Ravm.  1075. 

23.  Execution  shall  he  of  the  goods  which 
the  defendant  had  at  the  time  of  the  execution 
awarded.    Park  v.  Moasty  1  Leon.  144, 145. 

23.  Under  a  writ  of  possession,  the  sheriff 
must  turn  all  persons  out  of  doors.  Upton  v. 
Wells,  ILeon.  145. 

24.  When  only  part  of  a  thing*  in  demand 
is  received,  the  sheriff  ought  to  set  it  fortli ; 
hat  when  the  whole  is  recovered,  the  sheriff 
can  give  possession  of  an  acre  in  the  name  of 
the  whole.    MoUneux  v.  Fulgam,  Palm.  269. 

25.  Execution  once  begun  shall  proceed,  if 
there  be  no  irregularity ;  and  where  a  super- 
sedeas is  awarded  after  the  taking  of  the 
goods,  this  shall  not  prevent  the  uJe  of  the 

foods  by  the  sheriff.  Langstonv.  6rron^Comb. 
68,389.   WiUes,  280.  &  P.    ^non.  Mo.  542. 
^.718. 

26.  The  sheriff  upon  a  Tetorwt  habendo,  may 
inquire  the  kinds  of  the  cattle  if  the  court  on 
avowry  be  uncertain.  Rigden  t.  Palmtr,  1 
Leon.  193. 

27.  If  a  defendant  in  execution  pay  the  debt 
and  oosts  to  the  marshal,  and  is  thereupon 
discharged,  he  may  be  taken  again  by  the 
plaintiff    2  Mod.  212. 

28.  Where  the  sheriff  has  given  possession, 
if  the  party  be  immediately  ousted,  the  sheriff 
can  restore  himu  Moiineux  v.  Fulkam,  Palm. 
289. 

29.  Upon  execution  at  the  suit  of  a  common 
person,  it  is  not  lawful  for  the  sheriff  to  break 
the  outer  door.  WkUe  v.  WiUshire,  2  Ro.  137. 

30.  A  sheriff  cannot  break  any  man^s  house 

to  make  execution,  unless  the  king* 

[  *652  ]  be  party,  or  for  a  contempt,   &c. 

Seyman  v.  Gresham,  CrQ.  Eliz.  909. 

31.  The  sheriff  may  break  open  outward 
doors  to  execute  a  eapiag  uUagatum.  Rex  v. 
Bird,  2  Show.  87. 

32.  A  sheriff,  if  he  finds  the  outer  door  open, 
and  enters  to  make  execution,  can  break  inner 
doors.  WkUe  v.  Whiithire,  Palm.  53.  2  Show. 
87. 

33.  Even  though  the  party  be  ill  in  the 
room.    Smiih  v.  Butler,  Comb.  327.  342. 

34.  If  the  officers  are  shut  up  in  the  house 
while  they  are  making  execution,  the  sheriff 
can  break  open  the  house  to  set  them  at  liber- 
ty.     White  v.  Whiiehire,  Palm.  52,  53. 

35.  The  demandant  in  an  assise  or  mort 
d^aneeater  can  execute  his  judgment  by  entry. 
Ma  54. 

36.  A  venditioni  exponas  cannot  be  awarded 
if  it  appears  that  the  goods  are  out  of  the  she. 
riff  *s  hands.  34  H.  6. 36  a.  MUdmay  y.  Smiik, 
2.Saund.344. 

37.  After  execution  executed,  though  judg- 
ment be  for  a  penalty,  the  court  has  no  power 
to  refer  to  prothonotaries  to  examine  into  the 
$pmdue,  &.C  and  to  order  restitution  of  over- 
^liis.    Bepan  v.  Jones,  2  Barnes,  1(2.. 


38.  Where  goods  are  taken  under  ueik 
cution,  the  sheriff  may  have  trover  or  tro^ 
for  them.    2  Ssond.  46  c. 

39.  But  unless  he  continue  in  possoska, 
he  cannot  have  the  action.  2  Saond.  i't.  n, 
[e,] 

^.  If  the  party  hiroteirkeeps  the  tenint^ 
elegit  out  of  the  lands  extended,  the  tenant  b} 
elegit  may  hold  oTer,  but  if  a  stranpr  keep » 
out  the  tenant  by  elegit^  he  shall  not  hold  mi, 
but  is  put  to  his  action  of  trespass  Sffunst  tbt 
stranger.  VndethUl  t.  Devereux,  2  batuid.  li 
X.  What  may  be  takek. 

1.  Goods  though  seized  in  execnfioD,  p(  if 
they  are  suffered  to  remain  in  the  cmtaJj  cf 
the  defendant,  may  be  taken  in  executioi  il 
t  he  suit  of  another  creditor.  Riee  v.  Serjte^ 
7  Mod.  37. 

2.  The  sheriff  may  take  money  in  eifto- 
tion  under  a  writ  ofUvari  facias  de  6mu  d 
eaialUa  of  the  defendant  Reg.  v.  Wtih,  3 
Show.  166. 

3.  On  a>!.  fa.  against  one  eo-partner,  the 
sheriff  must  seise  tUe  whole,  and  the  Tcodee 
shall  have  a  moiety  in  common.  P^  t*  ^ 
ffuin,  Comb.  217.    HolL  302. 

4.  Only  his  shaie  of  the  goods  can  be  aoU. 

King  V.  Manning,  Com.  619.    Bsciard  v. 

Clinkard,  1  Show.  174. 
6.  Whereascirf/aciasissnedag«nrtB.after 

the  seizure  of  all  the  partnership  goodi  npw 
a  judgment  and  execution  a^fainst  A,  |Dd  tte 
sheriff  returned  nuUa  bona,  it  was  hoUento 
be  a  false  return.  King  v.  Manni^,C<m. 
619. 

6.  On  ^  fieri  facias  against  an  adminatn- 
tor,  the  sheriff  may  sell  an  esUte  jmrssfiriM. 
Johnson  v.  Streete,  Comb.  291.  ^^ 

7.  On  ti  fieri  facias^  he  is  to  take  the  goMj? 
on  extendi  facias,  he  is  to  take  the  landiof  to 
debtor.    BrUton  v.  Cole,  12  Mod.  177. 

8.  On  a  fieri  facias,  where  the  party  has 
two  gowns,  Slc.  the  sheriff  may  take  one  o! 
them.    Hafdesteyy.  Barney,  Comb.  356. 

9.  The  moveables  of  a  stranger  tetafd  m 
couehant  may  be  taken  on  a  lewrt  /««•»• 
Britton  v.  CoU,  Com.  31. 

10.  For  the  writ  is  to  levy  <fe  exttOmt  Urr*' 
Britton  v.  Cole,  12  Mod.  175. 177. 

a.  Tenant  in  dower  shaU  not  ^^'*!' 
tion  of  a  reversion  after  a  term.    Boamfn 
ChUd,  Com.  185.  .     , 

12.  If  the  conusee  of  a  ntatote,  bavng* 
rent-chargc,  before  extent  purchase  P"J**^ 
the  land,  the  rent  is  gone,  and  <^^/^]^ 
in  execution ;  sectis,  if  the  rent  **°  '^^^k 
execution  before  he  got  the  land.   *  Dj*  ^^ 

^  13.  If  a  trustee  has  convoyed  hods  be^ 
execution  sued,  though  he  was  seised  mj^ 
for  the  defendant  at  Uie  time  of  the  judgrowj 
the  lands  cannot  be  taken  inexeeutm'  ^^ 
V.  Coles,  Com.  226.    2  Saund.  H  «•  «•  L**! 


S.P. 
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14.  Nothing  that  cannot  hn  »W  ^/! 
taim  in  execution,  as  deeds,.  wriUni;^  o^ 
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eaiinot  be  taken  in  execution. 
FroneU  t.  i\^A,Ca.T.  Hardw.  53. 

15.  The  profit!  of  the  officer  of  filacer  can- 
XI  oC  be  taJ^en  in  execution  upon  a  statute.    3 
D^.  7.  pi.  10. 

[  *^53  ]  •Xl.  RXSPXCTINO  THX  rXIORTTY  OF  XX- 

xcunoNS. 

1.  If  two  actions  bo  broufht  against  the 
Heir  on  two  several  bonds  by  nis  ancestor,  the 
plaintiff  who  first  signs  judgment  shall  have 
priority  of  execution,  although  his  action  was 
not  first  commenced,    ^non.  1  Mod.  353. 

2.  £xecntions  sued  forth  upon  a  statute  to 
.A^  shall  be  served  before  a  private  statute  to 
H,  thoogh  the  statute  to  B  be  assigned  to  the 
iLingr.  Vurscn^B  case,  3  Leon.  239.  Hungate 
and  HaW$  case,  ib.  240. 

3.  If  two^ert  faeia»^9  are  delivered  to  the 
sheriff  on  the  same  day,  he  might  formerly 
prefer  which  he  pleased.  SmaUcarn  v.  Sher^ 
iff^9  of  Zondon.  Comb.  436.  Anon.  Ib. 
452. 

4.  Bat  now,  where  two  writs  of  execution 
are  delivered  to  the  sheriff  on  the  same  day,  he 
mtiBl  execute  that  which  was  first  delivered. 
Garth.  419. 

5.  The  law  wiU  allow  the  fraction  of  a  day, 
&c.  where  it  is  necessary  to  distinguish.  Salk. 
320.  n.  (a). 

6.  The  Gnijierifaciat  delivered  to  the  sher- 
iff should  be  first  executed ;  but  if  he  executes 
the  last  first,  the  execution  is  good,  and  the 
party  must  have  his  remedy  against  him. 
iSina^eoin6  v.  Otoen,  Com.  34  SnaUeomb  v. 
BuckifigUm,  Salk.  330.  5  Mod.  377.  12  Mod. 
146.    1  Ld.  Raym.  351.    Holt,  303.  S.  C. 

7.  When  the  sheriff  has  executed  a  JUri 
faeiag,  on  receipt  of  a  prerogative  writ  or  bet- 
ter  infi>rmation,  he  may  return  nulla  bona. 
Petit  T.  BenwH,  Comb.  453. 

XII. 


TRX  issimia  OF  bkvzral 

■COTIONS  AT  THX  BAMX  TIMK. 


1.  Plaintiff  may  sue  out  two  executions,  but 
can  execute  but  one.  Stamper  v.  Hodwn,  8 
Mod.  303.    Prac.  Ca.  K.  B.  130.  S.  C. 

2.  Ca.  aa.  nndji,  fa.  cannot  be  executed  at 
the  same  time.  iS^pe  v.  Hancock,  1  Barnes, 
135. 

3.  It  is  a  contempt  to  take  out  two  execu- 
tions where  only  one  satisfaction  is  due. 
Windham  v.  Wttier,  and  Windham  ▼.  TVutt, 
Stra.  515. 

4.  Execution  may  be  taken,  on  a  statute,  of 
body  land  and  goods  at  once,  or  severally  one 
afler  another.    Footer  v.  Jackoon,  Hob.  60. 

5.  When  the  defendant  has  lands  in  several 
counties,  Uie  plaintiff  may  have  seyeral  ele^Uo 
for  the  whole  debt  into  each  county.  2  Dy. 
162.  pL  57. 

6.  Where  extents  are  to  be  executed  in  dif. 
ferent  counties,  they  must  be  prayed  at  the 
same  time.    Oateo  v.  Robinoon,  1  Stra.  463. 

7.  A  man  shall  never  have  but  one  valuable 
execution;  but  otherwise,  where  the  execu- 
tion is  not  final,  but  with  a  quouoque.    Blum- 

Vol.  I.  61 


Jidd  T.  Uoewiek,  5  Co  86  b.  Moore,  459.  Gra 
£liz.  478.  555.  573.  S.  C. 

XUI.    RXSPBCTINO     THE    SUING  OUT    FUKTHXIl 
PROCXSS  OF  IXXCUTtON. 

1.  If  onl^  part  of  a  debt  be  levied  on  a^. 
/o.,  the  plamtiff  may  have  a  ca.  oa.  for  the  res- 
idue,   ^tion.  6  Mod.  233. 

3.  A  second  execution  cannot  be  granted 
before  the  return  of  the  former.  March,  47. 
pi.  73. 

3.  One  sort  of  writ  sued  out,  returned,  and 
filed,  will  support  the  awarding  of  a  different 
kind  of  execution  aflerwarcb.  2  Saund. 
68  rf. 

4  By  taking  out  one  species  of  execution, 
plaintiff  is  not  precluded  from  afterwards  su- 
ing out  another  kind.    2  Saund.  68  6.  e. 

5.  A  capiao  ad  $atigfaeiendum  may  be  had 
after  an  elegit  executed  only  on  goods,  or 
where  nothing  is  taken.  Bacon  v.  Peek,  Stra. 
226.  Palmer  v.  Knowllio,  1  Leon.  176.  Prac. 
Ca. K.  B.  101  S. C.  21  H. 7.19.  34  H.  6.20. 
Laneaoter  v.  Fielder,  2  Ld.  Raym.  1451.  Foi- 
ter  V.  Jackoon,  Hob.  58. 

6.  But  after  sheriffs  return  that  he  has  de- 
livered land,  plaintiff  cannot  have  a  ca.  so.  or 
JLfa.U  Saund.  68  b. 

7.  The  acceptance  of  land  upon  the  Uberate 
concludes  the  plaintiff  to  any  other  execution 
against  the  goods  of  the  deceased.  Barker  v. 
Dye,  3  Lev.  269. 

8.  Where  p<irties  levy  by  fieri  faciao  and  a 
return  is  made,  a  captas  may  issue  for  the  res- 
idue, not  for  the  whole.     Mo.  598. 

^.  Where  the  sheriff  returns  to  [  ^654  ] 
K fieri  faciao  that  he  has  seized  goods 
of  a  less  value  than  the  debt,  which  were  res- 
cued, and  that  nuUa  alia  bona,  i^c,  the  plain- 
tiff cannot  sue  new  execution,  but  only  for  the 
surplus  above  the  value  of  the  Sfoods  rescued. 
Mildmay  v.  Smith,  2  Saund.  344. 

10.  If  one  in  execution  be  bailed,  still  be 
can  be  taken  again  in  execution,  ilnon.  1 
Ro.  190.  pL  26. 

11.  After  ^  fieri  faciao,  the  court  will  allow 
an  elegit  to  issue.  Mead  v.  Cheney^  2  Leon. 
188.    Prac.  Ca.  K.  B.  102.  S.  C. 

12.  Where  part  of  the  money  is  levied  by  a 
fi.  fa.,  a  ca,  oa.  issued  fi>r  the  whole  without 
mentioning  what  was  received,  is  erroneous. 
Prac.  Ca.  K.  R  163. 

13.  'The  court  will  award  a  new  execution 
where  the  party  is  hindered  in  executing  the 
first,  and  also  an  attachment  against  those 
who  resisted.  Upton  and  WeWo  case,  1 
Leon.  145.    Prac  Ca.  K.  R  102.  S.  C. 

14.  Where  a  person  is  put  in  possession  bj 
habere  faciao  foooeooionem,  SfC.  and  that  is 
avoided  immediately  by  a  new  force,  he  shaH 
have  a  new  execution.  Bex  t.  Harrio,  1  Ld. 
Raym.  482. 

15.  After  a  devattavit  returned,  execution 
cannot  be  taken  by^iert  facias,  into  another 
county,  without  a  teetaior  fieri  faciao  first  en- 
tered upon  the  roll.  Leiceoter  v.  Sir  W.  Read^ 
Hob.  68. 
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16.  A  moietT  of  dama^  leried  on  one 
bail,  and  the^otLer  bail  not  having  goods  suf- 
ficient to  levy  tbe  remainder,  second  execu> 
tion  against  the  goods  of  first  bail  held  irre- 
gular ;  forplaintiffmight  hare  levied  the  whole 
at  first    FUher  v.  Carruthen,  1  Barnes,  141. 

17.  If  tbe  writ  be  not  returned,  though  eze- 
eution  be  made,  still  there  may  be  a  vieeeomes 
mm  mitit  hrevt  entered,  and  the  party  can 
have  a  new  writ  of  execution.  MolineuM  v. 
FiUgam^  Palm.  289. 

18L  An  infant  once  discharged  out  of  exe- 
cution shall  never  be  in  execution  again. 
l\iektr  and  NortotC$  case,  4  Leon.  6. 

19.  In  debt  en  a  judgment,  where  the  de- 
ftndant  pleaded  that  he  was  taken  in  execu- 
tion and  voluntarily  permitted  to  escape,  and 
the  plaintiff  consented  to  it,  it  was  declared  to 
be  a  settled  point  that  the  sheriff  cannot  take 
him  again.    Buxton  v.  Home^  1  Show.  174. 

Xiy.  CoRSBarENCK  or  thb  death  or  one  or 

ALL  or  THB  PABTIBS. 

1.  A  Jieri  fadat  does  not  abate  by  the 
plaintiff's  death,  but  may  be  executed  after- 
wards. Clerk  V.  Withers,  Salk.  322.  2  Ld. 
Baym.  1072.  a  C. 

J.  Lessor  of  plaintiff  died  the  1st  of  March ; 
afterwards,  writ  of  possession  was  taken  out, 
but  tested  the  last  day  of  preceding  term,  and 
held  to  be  regular.  Doe  dem.  Beyer  v.  Aot , 
Prac.  Ca.  K.  B.  127. 

3.  An  elegit  sued  out  by  an  executor  can- 
not be  executed  on  behalf  of  an  administrator 
de  bonis  non.  Clerk  v.  WUMerSt  2  Ld.  Raym. 
1073. 

4.  Execution  on  t^  Jieri  facias  in  the  life  of 
the  testator  gives  a  right  to  executor.  Wti- 
Uams  V.  Carey,  Salk.  12. 

5.  The  executor  of  the  oonusee  of  a  statute 
merchant,  who  in  his  lifetime  had  sued  out  a 
certiorari,  and  proceeded  to  a  capias  against 
the  conusor,  cannot  have  a  scire  facias,  alias 
capias,  or  writ  of  extent,  but  must  commence 
entirely  de  nooo.    2  Dy.  180.  pi.  49. 

6.  A,  fieri  facias  delivered  to  the  sheriff,  and 
executed  after  the  defendants  death,  although 
it  did  not  bear  teste  before,  is  good,  notwiUi- 
■Unding.    29  Car.  2.  c.  3.    2  Show.  486. 

7.  If  defendant  die  after  the  writ  awarded 
or  after  the  teste,  and  before  execution,  it  may 
be  served  upon  his  goods  in  the  hands  of  his 
administrator  or  executor.  1  Dy.  76.  pL  31. 
Odes  V.  JVooduwrd,  2  Ld.  Raym.  850.  Norton 
V.  Bueshy,  Comb.  33.  144.  292. 

8.  Upon  a  judgment  in  ejectment,  if  the  de- 
fendant die  after  the  writ  of  possession  taken 
out,  yet  the  execution  may  be  made  by  the 
ahenffik  Harwood  v.  PhiUips,  Orl.  Bridg. 
468. 

9.  As  to  goods,  there  it  no  difierenoe  be- 
tween an  execution  by  elegit  or  hj  fieri  facias 
upon  the  death  of  the  defendant ,  A  writ  of 
execution  upon  lands,  which  bore  teste  in  the 
lift  of  the  cfefondant,may  bo  executed  after 


his  death.    BbrtSMd  t.  PUSyt,  OiLlridr. 
469. 

10.  If  a   man     die    in    ezecntioB,  Ui 
heirs  or  executors  are   no  further 
^chargeable.  Porter  v.  Jodtson,  Hoik  [  *6S&  ] 
SSL  56.  60.  62. 

11.  If  he  die  in  execution  it  is  a  difcbv|t 
fh>m  execution  for  ever.    Mo.  857. 

12.  So  if  he  be  sufiered  toeecape.  HobiaL 

13.  But  the  plaintiff  may  have  anew exfr 
cvL\ioahj  elegit  OT  fieri  facias.  SemLBhair 
field  V.  Usewick,5Co,  86  b. 

14.  But  if  two  be  condesmed  io  debt,a<i 
one  be  taken,  and  die  in  execution,  ii»  aha 
may  lawfully  be  taken.  BUtmfiM  t.  Ok- 
totdk,5Co.86b.  S/^io  v.  Gsr<mf,Gro.Bi2. 
831. 

15.  On  a  jud^ent  against  two,  if  one  die, 
personal  execution  can  go  against  tk  ioni- 
vor  alone,  but  real  execution  mxj  be  )ai 
against  him,  and  likewise  the  heir  ud  tern- 
tenants  of  the  deceased.    2  Saood.  51.  o.  (4> 

16.  The  conusee  of  a  statute  ned  execa- 
tion,  on  which  was  returned  tbe  death  of  the 
conusor,  seised  of  a  manor,  and  extent  tben- 
of^  without  showinjr  what  estate  be  W  io  it  >' 
this  is  void;  for  a&r  his  death, oo  bud  bat 
fee  simple  can  be  extended.    3  D7.S99.  |^  31. 

17.  Writ  of  degU  was  sued  est  upon  1 
judgment  obtained  by  scire /acts*  ig«n*"* 
conusee  of  a  recognizance,  and  the  caw** 
died  before  execution,  yet  the  execntioo  »« 
held  good.  As  the  sUtute  cresting  the  At^ 
has  not  made  any  provision  ooooerning  the 
abatement  of  it  by  death  of  tbe  defbdaaM 
ou|rht  to  be  construed  as  other  proeeei  of  o^ 
cution,  which  does  not  abate  by  death,  whea 
the  defendant  has  no  day  in  court  Btrm 
V.  PhiUips,  QrL  Bridg.  464.  ,  . 

la  If  the  execution  be  not  well  n»*  by 
reason  of  the  decease  of  the  defeodioi^  in^ 
absolutely  void,  not  voidable  only.  S.CW. 
Bridg.  464.  ^  _, 

19.  Where  one  of  the  plaintift  or  deftijj- 
ants  dies  after  judgment,  execatioo  n»J  " 
sued  upon  a  suggestion  of  the  death.  "'"*' 
erf  V.  Harris,  2  Ld.  Raym.  80&  . 

20.  Judgment  in  trespass  sgainatfow.*" 
bring  error,  and  one  dies ;  the  P)»»°*^'T: 


sue  execution  without  suggestii^ 


a  JO-i* 


upon  record,  but  he  need  not  eoe  a  t^s 
Pemin  v.  Brace,  Salk.  319.    1  Ld.  Rtym-* 
245.  S.  C.  ^ 

21.  There  is  a  distinction  betireen  ess* 
tions  real  and  personal ;  the  hitter  iortiw 
but  the  former  does  not    2Saood.5i'' 

XV.  ExzcunoN  against  a  vnronun  w  ^ 

TODY  ON  CIVIL  FaOCMS. 

1.  Execution  a^rafaist  a  prisoner  molt  lilg 

CO.  sa.  or  prayed  of  record.    J«o^'.    u-J 

2.  Ain execution  at  theaoitofBwcte^ 

in  an  action  by  C,  who  obtoina  j«^«°2riiir- 

must  be  charged  in  execotion  by  e*«^*"^' 

iinen.  12  Mod.  3ia  ^^^^ 

8.  AprisoneristobechargttliB*''^ 
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within  two  tarraa  after  jndfineiit  obtained 
JLwnt.  8  Mod.  227. 

4.  One  whohM  a  judgment  against  him  in 
K.  B«,  being  in  the  custody  of  the  marshal^  ia 
not  in  ezecotioa  there  without  prayer  and  a 
conanaittitvr  upon  the  roll    1  Ro.  133. 

5.  If  oae  be  in  execution  for  the  queen's 
debt,  lie  cannot  aflerwards  be  taken  in  ezecu- 
tion  liy  a  common  person.    2  Ra  302. 

6.  Jlender  of  prmcipal  in  discharge  of  bail 
is  iK)t  a  eommttttdir  till  entered.  Amnu  12 
Mod.  559. 

7.  Defendant  shall  not  be  committed  in 
exeentioo  unless  plaintiff  required  it  1  And. 
118. 

8l  When  a  man  is  in  custody  of  the  sheriff 
by  process  of  law,  and  afterwards  another  writ 
is  delivered  to  the  sheriff  to  arrest  him  who  is 
in  cnwiody,  he  is  presently  in  custody  by  force 
of  the  second  wnt.  Fro9t  ▼.  Shtr^fM  of  JLsn- 
cEo««5Go.89a. 

9.  Bringing  an  action  on  a  judgment  with. 
in  two  terms  is  not  e(|ui?alent  to  charging  the 
defendant  in  execution  within  two  terms, 
the  rule  of  East  8  G.  1.  Vhild9  v. 
WiUes,  531. 
[Set  aUo  pott^  tit  Jitdomint.] 

XYI.  EXBCOTIOH  AOAUIST  A  OinENUANT  IN  CUS- 
TODT  ON  A  CaiMUCAL  ACCOUNT. 

1.  When  a  man  is  in  prison  for  criminal 
matters,  he  is  not  chargeable  with  a  ciyil  ac 
tion  without  leave  of  the  court  ^ttttn^'S  case, 
T.  Raym.  5a    ilnen.  6  Mod.  8a 

*2.   But  if  he   happens   to   be 
[  *666  ]  charged,  he  shall  not  be  discharged. 
BiUinr*i  case,  T.  Rym.  56. 

3.  If  a  man  be  attainted  of^  felony,  and  in 
the  custody  of  the  sheriff,  the  sheriff  can 
charge  him  in  execution.    Mo.  274. 

4.  If  a  defendant  be  taken  on  a  eafnas  uUa- 
gatum^  he  shall  be  in  execution  for  the  plain- 
tiff  presently  affer  the  arrest,  if  he  will,  with- 
out  prayer,  and  although  the  defendant's  body 
be  not  l^ught  into  court  Layton  v.  Gamon^ 
5  Ca  88  a.  Mo.  566.  Cra  Eiiz.  70  b.  S.  C. 
HW; ▼.  I>em«oa,  Salk.  319.  &<{t)ideMo.598., 

aVIL  What  orxatis  as  a  oisoBAaaB. 

1.  A  discharge  of  part  of  a  thing  in  execu* 
tion,  as  a  release  of^  part  of  land,  is  a  dia- 
charge  of  the  whole.    Mou  v.  Pope,  Plow.  72. 

1  And.  26a 

2.  By  the  taking  of  defendants  goods  to  the 
amount  of  the  debt,  the  defendant  is  discharg. 
ed ;  and  though  the  sheriff  do  not  satisfy  the 
plaintiff,  no  new  execution  can  be  awarded. 

2  Ra  57. 

3.  But  payment  of  the  debt  and  oosto  to  the 
sheriff  on  taking  a  defendant  in  execution 
under  a  capia9  adMoiitfaeitndum^  does  not  dia- 
charge  the  judgment  JMprton*s  case,  2  Show. 
139. 

4  Where  an  administrator  has  judgment 
and  execution  fbr  a  debt  or  duty  due  to  the 
intestate,  and  the  administration  is  afterwards 
repealed,  the  deftndant  shall  be  discharged 
against  the  phintiff,  and  be  chargeable  to  the 


new  administrator  in  a  new  action.  Tkrner 
v.  Davit,  2  Saund.  149, 150. 

5.  When  a  pexty  in  execution  is  once  at 
large,  even  at  plaintiff^s  request,  he  may  have 
audita  querela,  Wioiiker  v.  iiicfer,  Prac  Ca.  K. 
R107. 

a  Where  the  conusee  himself  is  one  of  the 
fooffees  of  the  conusor,  his  entire  execution  of 
the  land  shall  be  discharged  against  all  the 
others;  but  if  the  conusor  has  reserved  part  of 
the  land  to  himself,  the  conusee  may  have  ex- 
ecution of  that  part  which  remains  in  his 
hands.    iZost  v.  Pope,  Plow.  72. 

7.  So,  if  two  are  jointly  and  severally  con- 
demned, if  a  recovery  and  execution  be  had 
against  one,  it  may  be  pleaded  by  the  other* 
Semb,  Mo.  29. 

a  The  escape  c^  one  in  execution  does  not 
discharge  the  other.  BlqfieUPe  case,  Cro.  £lix. 

47a 

XVIII.  EiracT  or  ExacunoN,  and  bow  it  ki- 

LATES. 

1.  If  A  obtain  a  judgment  against  B,  and 
sue  out  a  fieri  facias,  on  whi<£  the  sheriff 
takes  the  goods  of  B  in  execution,  the  debt  is 
dischargea  by  such  seizure ;  and  if  A  die  after 
such  seizure,  and  the  sheriff  be  removed  before 
the  sale,  the  succeeding  sheriff  may  compel 
his  predecessor  to  sell  them ;  and  therefore  B 
cannot  sue  out  a  scire  facias  against  him  to 
)iave  restitution  of  the  goods,  for  the  death  <^ 
A  does  not  abate  the  execution.  Clark  v. 
Wt<Aers,  6  Mod.  290.    1  Salk.  323.  S.  a 

2.  Execution  of  the  bodv  is  not  satb&ction, 
but  a  gage  for  the  debt  Biun^field  v.  Usetoick^ 
5  Co.  86  b. 

3.  The  property  of  goods  is  altered  by  a 
seizure  under  Sifi.fa,  Semb,  Yelv.  44.  Clerk 
V.  WUhers,  1  Salk.  32a 

4.  And  therefore  the  defendant  cannot  sell 
his  goods  bona  fide,    1  Leon.  304. 

5.  A  plaintiff  shall  not  be  prejudiced  of  his 
execution  by  act  of  law,  or  by  act  of  God. 
Blwi\fitld  V.  Ueewick,  5  Co.  86  b. 

6.  When  a  judgment  is  once  executed,  the 
goods  are  in  eustodia  legis,  and  shall  not  be 
taken  away  by  an  exchequer  process,  or  by 
the  commissioners  of  bankrupts.  Lechmere 
V.  Thorowgood,  3  Mod.  236. 

7.  GcoSa  are  bound  by  the  delivery  of  the 
writ  of  fieri  fadas  to  the  sheriff;  and  there, 
fore  he  may  execute  the  writ  notwithstanding 
the  death  of  the  party  afterwards,  and  before 
the  return,  fston  v.  &nft%,Willes,  135.  S 
Salk.  159. 

a  If  a  defendant  die  afier  execution  award- 
ed, and  before  it  is  served,  yet  the  teste  of  the 
writ  binds  the  goods  in  the  hands  of  his  ad- 
ministrator ;  but  in  favour  of  purchasers,  no 
writ  of  execution  shall  bind  the  property  but 
from  the  time  of  ito  delivery  to  the  sheriff. 
Farrer  v.  Brooks,  1  Mod.  188. 

9.  Every  execution  has  in  judgment  of  law 
relation  to  the  judgment  IMUngUm^s  case,  7 
Co.  33  a. 
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[  *657  ]  «10.  If  judgmeDt  be  iigned  tf. 
ter  the  temi,yet  it  relates  to  the  first 
day  of  that  term  (except  aa  to  purchaRers), 
and  the  execution  ou^ ht  to  be  tested  according- 
ly. Graves  ▼.  King,  H  Mod.  310.  See  Id. 
225.189. 

11.  By  29  Car.  2.  c.  3.,  no  fieri  faeiaw  or 
other  writ  of  execution  shall  bind  the  property 
of  roods  but  from  the  time  that  such  writ 
■haU  be  delirered  to  the  sheriflb.  1  Mod.  253. 

XIX.  CONSIQCXNCE  OF  A  MI8TAKB  IN  ISSUING  OE 
KXXCUTINO  PaOCESS. 

1.  If  the  bail  be  taken  in  execution  before 
the  eapioi  ad  Moiitfaciendum  against  the  de- 
fendant be  filed,  they  may  ayoid  this  execution 
by  error,  but  not  by  plea  or  surmise.  Hunt 
y.  Oomul,  4  Leon.  24. 

2.  If  goods  are  taken  wrongfully,  the  own- 
er may  have  trover  against  the  person  who 
sued  out  the  execution.    2  Saund.  47  m. 

3.  Where  goods  are  taken  in  execution 
and  sold,  and  afterwards  the  judgment  is  re- 
yersed,  the  defendant  may  have  trespass  if  the 
money  is  not  brought  into  court,  or  unless  he 
agrees  with  the  plaintiff.  Wettem  y.  CreM- 
wiek,  3  Salk.  214. 

4.  The  sheriff  under  a^.  fa,  sells  a  term; 
afterwards,  judgment  is  reversed;  the  pro- 
duce and  not  the  term  shall  be  restored.  3  Dy, 
363.  pi.  34. 

5.  A  judgment  is  executed,  and  afterwards 
the  writ  of  execution  vacated  :  yet  the  oflScer 
is  excused,  the  party  not  l\imer  v.  Fe^te, 
I  Lev.  95. 

6.  A  testatum  ea,  so.,  not  being  served  in 
time,  was  altered  to  a  later  return-day ;  and, 
while  yet  unsealed,  defendant  was  arrested, 
upon  it:  the  court  committed  all  who  had  any 
hand  in  the  alteration  and  arrest ;  but  as  the 
plaintiff  was  wholly  innocent,  the  defendant 
was  kept  in  execution.  3  Dy.  341.  pi.  50.  See 
also  3  Dy.  244.  pi.  61. 

7.  If  a  man  taken  in  execution  is  discharg- 
ed for  error  in  the  execution,  he  may  be  taken 
again.    Fish  v.  Wiseman,  Palm.  448. 

XX.  Pleading. 
In  pleading  execution,  you  must  plead  the 
judgment;  nor  can  execution  be  pleaded  with* 
out  showing  by  what  title.  Nicholas  v.  PuZZtn, 
I  Lev.  83. 

EXECUTION  OF  A  CRIMINAL. 

1.  Execution  is  not  to  be  awarded  upon  an 
outlawry  of  felony,  without  bringing  the  felon 
to  the  bar.    Duke's  case.  Holt,  399. 

2.  Execution  of  a  capital  sentence  in  B.  R. 
after  a  term  intervening,  cannot  be  executed 
without  bringing  the  prisoner  to  the  bar.  Bex 
w.  Harris,  1  Ld.  Raym.  483. 
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17.  Uncore  priat,  p.  676. 

(e)  AepKealiona,  p.  676. 

(f )  Rijoinder,  p.  677. 
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$)  Judgment  and  execution^  &e.  p. 
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XX  vi.  PaocKKDiNoa  in  nunrr,  p.  679. 

XXVII.  MlBOSLLANKODS,  p.  679. 


I.  Who  mat  bb  an  kxicutor. 

1.  An  alien  enemy  maybe  executor,  and 
bring  actiona.    Rie/^fisld  v.  UdaU,  Carter,  192. 

3.  The  ordinary  cannot  reftiae  the  executor 
fiur  hia  poverty,  nor  put  terma  upon  him.  Rex 
T.  Raines,  Holt,  310. 

3.  Bankruptcy  or  inaolvency  ia  not  a  ma- 
terial diaability  in  an  executor.  Hill  v.  BKIU, 
Holt,  305.    Comb.  182. 

4  The  ordinary  cannot  refuae  probate  to  an 
executor  becauae  he  ia  ineapax.  Rex  v. 
Raynee,  Balk.  299. 

5.  Nor  can  he  insist  on  aecurity  from  him ; 
becauae  the  testator  haa  alloveed  hmi  sufficient 
Id.  ibid. 

IL  Who  not. 

1.  The  wife  of  a  popish  recusant  cannot  be 
executrix  to  her  huslMLnd.  Ride  v.  Ride,  6 
Mod.  239. 

2.  If  an  executor  proves  the  will,  and  af- 
terwards dies  intestate,  hia  adminiatrator  can- 
not be  executor  to  the  first  testator.     Wank- 

ford  T.  Wankford,  Salk.  309. 

3.  The  deviae  makea  the  debtor  and  an- 

other  executor,  with  a  special  clause, 
{  «659  ]  nhat  the  debtor  shall  not  intermed- 
dle till  he  has  paid  the  debt  to  an- 
other; he  is  not  executor  till  payment;  and  if 
the  debt  be  upon  a  single  bill,  he  ought  to  have 
an  acquittance.    Mo.  12. 
III.  Efpbct  of  BANxaurrcT  or  an  execotoe. 
1.  The  bankruptcy  of  an  executor  does  not 
etSoct  his  representative  character.    2  Saund. 
72111. 

3.  A  bond  debt  due  to  the  wife  in  the  cha- 
racter of  executrix  of  her  former  husband,  can- 
not  be  aaaigned  under  a  commission  of  bank* 
ruptcy  agamst  her  second  husband.  Ludlow 
y.  BfOtsnin^,  11  Mod.  138. 

IV.  If  the  exbcutoe  be  an  infant. 
1.  On  payment  or  satisfaction  to  an  infant 
executor,  m  may  acquit  and  discharge  the 


debtor  for  as  much  as  he  receives.  Ruaeel  t. 
PTOt,  5  Co.  37  a.  WuUot  v.  CoUon,  Poph. 
130. 

3.  A  sale  of  gooda  by  an  infant  executor  b 
good,  and  binds  him.  Manntng's  case,  3 
Leon.  143. 

4  An  in&nt  executor  under  seventeen  can- 
not assent  to  a  legacy.  Prinee  v.  SUnmeon,  5 
Co.  29  b. 

5.  A  release  by  an  infant  executor  doea  not 
bar  him.    Rueael  v.  Pratt,  5  Co.  27  a. 

6.  An  admimstration  granted  durafUe  mi- 
fiore  tBtate  exeeutoria  ceases  at  the  executor*s 
age  of  seventeen.  Freke  v.  Tfumuu,  Salk.  39. 
1  Mod.  174 

7.  The  lease  made  by  the  administrator 
durante  minore  estate  is  good.  Fineh^e  case, 
6Ca67b. 

V.  If  the  EXscoTEix  IE  A  feme  ooybrt. 

1.  A  probate  of  a  will  by  a  feme  covert  can- 
not be  granted  without  the  husband^s  consent 
ilnon.  11  Mod.  221. 

2.  A  release  by  a  ftme  covert  executrix  is 
not  good,  but  a  release  by  her  husband  is. 
RuBsel  V.  Pratt,  5  Co.  27  a.  Moore,  146.  1 
Leon.  193.    1  And.  177.  S.  C. 

VI.  Rbstbotino  the  exbcotor  of  an  bzs- 

cutok. 

1.  An  executor  of  an  executor  has  all  the  in- 
terest  that  the  first  executor  had.  Abraham 
V.  CttfifitfigAam,  2  Mod.  148. 

2.  Executor  of  an  executor  ia  immediate  ex- 
ecutor to  the  firat  testator,  and  is  in  the  like 
degree  aa  the  first  executor  waa.  Chapman 
V.  Dallon,  Plow.  290. 525.  Wankfwd  v.  Wank- 
ford.  Holt  312. 

3.  But  not  the  administrator  of  an  executor; 
nor  doea  the  executor  of  an  administrator  re- 
present the  intestate.    2  Saund.  72  m. 

4  Where  he  dies  before  probate,  his  execu- 
tor cannot  be  executor  to  the  first  testator. 
Wankford  v.  Wankford,  3  Salk.  164.  8th  res. 

5.  The  executor  of  an  executor  b  the  as- 
signee in  law  of  the  first  testator  to  take  a 
lease.    Alien  v.  Wedgwood,  J  Bridg.  40. 

6.  Executor  of  an  executor  is  not  charge- 
able with  a  devattavit  made  by  the  first  testa- 
tor.    Tueke*a  case,  3  Leon.  241. 

7.  A  man  may  be  executor  to  an  executor, 
and  waive  execution  to  the  first  testator.  Heden 
V.  Wolfe,  Palm.  156. 

8.  By  4  ^  5  W.  ^  M.  C.24  a.  12.,  '*the 
executor  and  administrator  of  any  executor  or 
administrator  of  right  who  shall  waste  the 
goods  of  the  deceased  shall  be  Uable,  &c."  2 
Mod.  294,  notis. 

VII.  Of  an  executor  nE  son  tort. 
1.  When  an  executor  is  made,  and  he  provea 
the  will,  or  administers,  if  a  stranger  take  any 
of  the  goods,  and  use  and  dispose  of  them  aa 
hb  own,  that  does  not  make  him  executor  of 
hb  own  wrong;  but  if  he  claims  to  be  execu- 
tor, pays  debts  or  legacies,  &c,  and  intermed- 
dles aa  executor,  he  may  be  charged  aa  exe- 
cutor of  hb  own  wrong,  although  there  be 
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another  ezeoutor  of  right.    Riad  t.  Carter,  5 
Co.  33  b.     Vaughan  r,  Brwtn^  Andr.  333. 

3.  If  a  peraoD  who  is  named  in  a  will  as  ex- 
ecutor, possess  himself  of  the  goods  of  the  tes- 
tator, pay  debts  and  convert  ue  residoe,  and 
then  refuse  to  take  out  a  probate  of  the  will, 
an  administration  granted  to  the  widow  on 
this  refiisal  is  yoid;  for  he  continues  execu- 
tor de  son  tort,  and  shall  be  liable 
[  *6fl0  ]*to  the  creditors  of  the  deceased. 
Partou  and  Baieden*$  case,  1  Mod. 
913. 

3.  If  a  man  dies  intestate,  and  a  stranger 
takes  the  intestate's  goods,  and  uses  them,  or 
sells  them,  he  b  executor  of  his  own  wrong: 
the  usinff  of  the  goods  of  the  deceased  by  any 
one,  or  the  taking  of  Ihem  into  his  possession, 
is  a  good  administration  to  charge  him  as  ex- 
ecutor of  his  own  wrong.  Reaa  v.  Carter,  5 
Co.  33  b. 

4.  One  taking  the  intestate's  goods  before 
administration  granted  is  an  executor  de  son 
tort;  contra,  if  after  administration  granted, 
^non.  Salk.313. 

5.  If  a  lessee  die  intestate  during  the  term, 
and  a  stranger  enter  and  take  possession,  he 
thereby  becomes  an  executor  de  son  tort  of 
the  term;  and,  if  he  commit  waste  therein,  he 
is  liable,  as  executor  de  son  tort,  to  an  action 
of  waste.  Mayor  of  Norwich  t.  Jokneon,  3 
Mod.  90.    Comb.  7.    1  Show.  243. 

6.  There  cannot  bo  an  executor  de  son  tort 
of  a  term  in  reversion.    Mo.  126. 

7.  In  letters  ad  coUigetuL,  the  ordinary  di- 
rected one  to  sell  perishable  goods;  the  party 
selling  is  thereby  an  executor  de  son  tort,  for 
the  ordinary  himself  cannot  sell.  3  Vj.  256. 
pi.  a 

8.  If  a  stranger  takes  goods  of  the  testator 
before  the  rightfiil  executor  has  taken  upon 
him  or  proved  the  will,  he  may  be  charged  as 
executor  of  his  own  wrong.  Read  v.  Carter, 
5  Co.  33  b.    Co.  Ent  144.  pL  23. 

9.  The  executor  or  administrator  of  an  ex- 
ecutor de  son  tort  is  liable  in  the  same  man- 
ner as  the  testator  or  intestate  would  have 
been.    Anon.  2  Mod.  294. 

10.  An  executor  de  son  tort  cannot  pay  him- 
self a  debt  or  a  legacy.    Mo.  527. 

11.  An  executor  of  his  own  wrong  shall  not 
retain  any  part  of  the  deceased's  goods  to  satis- 
fy  his  own  debt  Coulter  v.  heuind,  5  Co.  30 
a.  Cro.  El.  630.  S.  C.  Prince  v.  Rowaon,  2 
Mod.  51. 

12.  But  he  may,  if  he  obtains  administra- 
tion pendente  lite;  and  he  can  rejoin  it  /nets 
darrein  continuance,    1  Saund.  265. 

13.  An  executor  de  son  tort  can  pay  debta; 
and  if  administration  be  taken  out,  the  tort 
is  purged;  although  he  cannot  pay  himself,  he 
can  others.  Baker  v.  Berieford,  1  Sid.  76. 
Parker  v.  Keti,  1  Ld.  Raym.  661. 

14.  Goods  given  in  payment  by  him  to  a 
creditor  may  be  recovered  by  the  rightful 
executor.    1  Saund.  265.  n.  [gj 

15.  All  lawful  acta  which  an  executor  of  his 


own  wreng,  or  a  diMeisor,  or  abator,  iu;  does, 
are  good.    Coulter  v.  Ireland,  5  Co.  3  a. 

16.  If  tort  executor  pays  debts  vitk  the 
roods,  the  rightful  executor  shall  not  avoid 
ue  payment,  though  he  may  maintain  trover 
against  the  tort  executor,  but  shall  only  reca- 
ver  in  damages  what  he  has  misapplifri.  Par- 
ker V.  Kett,  12  Mod.  471. 

17.  The  executor  de  son  tort  cannot  plead 
payment  of  the  debta  to  the  value;  but  upoa 
the  general  issue  pleaded,  he  shall  be  aJDowed 
such  payment  WkitehaU  y.  fiigvire,  Caith, 
104.    Skin.  374.    ilaoR.  12  Mod.  441. 

18.  An  executor  de  son  tort  is  acoomitafaie 
to  creditors  for  no  more  than  he  recseiveB;  bat 
he  is  accountable  to  the  rightful  exBcolar  or 
administrator  for  the  wrong  done.  3  SalL 
161. 

19.  If  an  executor  de  son  tort  ddiver  the 
goods  of  the  intestate  to  the  adnuniatrator  be- 
rore  action  brought  against  him  by  a  ocdztor 
of  the  deceased,  he  may  plead  plau  admimt- 
travU  to  such  action.  Amm.  7  Mod.  3L 
KdUe  y.  Oebaaton,  cited  11  Mod.  39  n.  Coo- 
tra,  Bradbury  y.  Reynel,  Cro.  Eliz.  565. 

20.  If  hei3ead|i{eneadifitRsjtrseit,be8iiall 
not  be  charged  beyond  the  assets  which  csme 
into  his  hands.    1  Saund.  265. 

21.  An  executor  of  his  own  wnof  reanias 
still  suable,  though  administration  be  gnQted 
to  another.    Keble  v.  Os6a«loii,  Hobu  49. 

22.  There  cannot  be  an  exeeutor  de  son  toit 
after  administration  granted.    7  Mod.  31. 

23.  If  goods  oome  to  the  poeaessaon  of  in 
administrator,  and  the  administration  be  re- 
pealed, he  shall  be  cJiarged  as  executor  de  aon 
tort    1  Mod.  63. 

24  If  a  subsequent  will  be  found,  anothv 
executor  under  that  will  may  maintain  trover 
against  the  first  executor,  if  his  probate  be  re* 
yoked.    1  Saund.  275.  n.  [b] 

25.  The  new  executor  may  have 

an  *action  against  the  former  exe-  [  *661  ] 
cutor,  who  wasted  the  goods,  not 

arainst  the  vendee.    Chandler  y.  Thompemt 
ob.  266. 

26.  An  exeeutor  de  son  tort  is  not  liable  fcr 
a  deoaetamt  by  the  common  law,  nor  by  tbe 
30  Car.  2.  c.  7.    Andr.  252. 

VIII.  What  amoumts  to  an  AmmmntAins 

BT  TBE  KXnCUTOn. 

The  receipt  of  a  debt  or  oonversion  of  the 
goods  of  the  deceased  is  an  administratian  in 
the  executor.    Stokee  v.  Porter,  Mo.  14. 

IX.  RnPBCTINO  THX  aXPUSAL  OF  AM  XXXCVTOt 

TO  ACT. 

1.  All  the  executors  write  a  letter  to  tbe 
ordinary,  praying  him  to  commit  administn^ 
tion,  because  they  cannot  attend  to  the  execo- 
tion  of  the  wUl ;  this  is  such  a  refusal  tbii 
they  cannot  afterwards  administer.  Beiee- 
come  V.  Caetor,  Mo.  278. 

2.  When  many  are  named  executon,  satf 
some  of  them  refuse,  and  some  prove  tbewifl, 
they  who  refuse  may,  aflerwards,  at  their 
pleasure,  administer,  althovyh  the  refnsd  ii 
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V>ofiir6  fhn  ordiiULrj ;  Ixit  if  bII  rofine  before 
^b«  ordinary,  and  the  ordinary  commits  ad. 
voinistration  to  another,  they  cannot  afterward 
ajdminister.    Hemlot't  case,  9  Co.  36  b. 

3.  The  executor  of  an  executor  may  re- 
xioance  being  executor  to  the  first  testator,  but 
if  he  does  not,  he  is  executor  of  course. 
IVankford  V,  Wankford,!  Balk.  309. 

4:  An  executor  cannot  be  executor  in  part, 
«nd  disagree  to  beinff  executor  as  to  other 
part.     PauU  t.  Jtfbodte,  2  Ro.  132. 

5.  When  the  ecclesiastical  court  has  proved 
a  win,  their  authority  is  executed,  and  they 
liare  no  power  to  take  any  refusal  afterwards. 
9  Co.  36  b. 

X.  What  hk  mat  no  nroxs  probate. 

1.  He  is  complete  executor  before  probate 
lor  all  purposes  but  bringing  actions.    Wank- 

Jard  T.  Wankford,  Salk.  301.  306. 

2.  An  executor  may  seU  the  goods  before 

S rebate.     Mawr  of  tforwich  v.  Joftfison,  3 
Iod.92. 

3.  A  term  is  devised  to  the  executor,  who 
enters,  and  dies  before  probate;  yet  his  entnr 
ifl  a  good  execution  of  the  devise.  3  Dy.  367. 
pL39. 

4  An  executor  though  he  cannot  bring  an 
action,  may  yet  release  before  probate.  NuUon 
▼.  Crmo,  10  Mod.  171.  Middteton  v.  Rimot,  5 
Co.  28  b. 

5.  But  a  release  of  **  all  right  and  title** 
made  by  an  executor  before  probate  is  void ; 
for,  untO  probate,  he  has  only  an  inceptive  and 
not  a  vested  right  and  title  to  the  testator^s 
lands ;  but  a  release  of  **  all  actions,"  though 
before  probate,  is  good,  for  he  has  the  right  of 
action.  JMbrrts  v.  Philpot,  2  Mod.  108.  Plow. 
27a  280. 

6.  Though  by  the  will  he  has  a  ri^t  vested, 
yet  he  cannot  sue  for  it  till  probate.  Rex  v. 
Rttynet^  Salk.  299. 

7.  He  cannot  sue  in  Chancery  without  pro- 
bate, but  subsequent  probate  makes  the  bill, 
dLC.  good,    a  C.  Salk.  302.  n. 

8.  Held,  that  if  the  executor  arreste  the  tes- 
tator*s  debtor  before  probate,  the  arrest  is  tor- 
tious.   Duneombe  v.  Walter,  Skin.  22.  87. 

9.  It  is  sufficient  if  an  executor  has  the 
probate  when  he  declares ;  eeetu  of  an  admi- 
nistrator. Martin  v.  Fuller,  Comb.  37^. 
Wankford  v.  Wankford,  Salk.  302. 

10.  Executors  must  before  probate  remove 
the  goods  and  chattels  out  of  the  house  and 
lands  of  the  testetor  descended  to  the  heir,  or 
else  the  heir  may  distrain  them  damage  fea- 
sant   Oraygbrook  v.  Fox,  Plow.  280, 281. 

11.  One  may  be  executor  though  he  does 
not  prove  the  will ;  and  he  can  release  and  ad- 
minister, and  actions  may  be  brought  against 
him.    2R0.249. 

XI.  Of  the  flfVXMTORT. 

1.  An  administrator  may  be  compelled  by 
the  spiritual  court  to  exhibit  an  inventory,  but 
an  executor  cannot  PetU  v.  Smith,  5  Mod. 
247. 

2.  Though  the  statute  of  21  Ha&S.says, 


that  the  executor  shall  bring  in  a  true  and 

perfect  hiventory,  and  the  executor  swear  so 

to  do,  yet  the  ordinary,  as  he  may  dispense 

with  the  time  of  bringing  it  in,  so  he 

may  dispense*  with  the  inventory  [  *IM2  ] 

itself,  upon  cause  shown.    Boone*9 

case,  T.  Raym.  470, 471. 

3.  An  inventory  by  the  said  statute  is  only 
to  consist  of  goods,  chattels,  wares,  and  mer- 
chandize, and  not  of  things  in  action.  Id. 
ibid. 

4.  An  executor  or  administrator  may  re- 
nounce,  without  exhibiting  any  inventory. 
Lord  SuffMt  case,  Ca.  T.  Hardw.  9. 

XII.  What  xxpensbs,  &.c.  an  xxxcutok  will 

BE  ALLOWXn  IN  ACCOUNT. 

1.  No  funeral  expenses  are  allowed  for  the 
pall  or  other  omamente.  SheUy*»  case,  1  Salk. 

2.  The  necessary  expenses  to  be  allowed 
are  only  the  coffin,  bell,  parson,  clerk,  and 
bearers*  fees.    Shelly't  case,  1  Salk.  296. 

3.  A  court  of  law  will  allow  102. ;  a  court  of 
equity  more,  according  to  circumstances. 
SheUtfe  case,  1  Salk.  296  n. 

4  They  shall  not  be  allowed  payment  of 
interest  incurred  in  their  own  time,  without 
averment  that  theyhad  not  assete  to  pay  the 
principal  at  the  time  it  became  due.  Seaman 
V.  Dee,  2  Lev.  40.    2  Keb.  860.    3  Keb.  15. 

5.  Yet  if  they  pay  debte  on  oontracte  before 
notice  of  the  obligation,  there  is  no  devagtavit. 
BriUony.  Batthuret,  3  Lev.  115. 

XIII.  RxsPECTINO  his  rOWER  GENKIALLT. 

1.  Where  a  term  is  devised  to  an  executor, 
he  shall  teke  as  executor,  if  he  enter  without 
declaring  it  is  as  legatee.    3  Dy.  277,  pi.  59. 

2.  An  executor  may  alien  a  term  before 
entry.    Plow.  520. 

3.  Devise,  that  executors  shall  sell  a  rever- 
sion; a  sale  by  parol  is  good,  and  the  vendee 
is  in  by  the  will.    1  Leon.  148. 

4.  Husband  of  administratrix  may  dispose 
of  a  term  which  she  has  in  that  right  Wank- 
ford V.  Wankford,  1  Salk.  306  n. 

5.  If  a  roan  makes  his  executors,  and  enters 
into  religion,  and  is  afterwards  deraigned,  he 
shall  not  avoid  the  acte  of  the  executors  done 
in  the  mean  time.    Plow.  279. 

6.  Executors  and  administrators  may  in- 
dorse promissory  notes  and  bills  of  exchange. 
Stone  V.  Rawlinson,  2  fiarnes,  137. 

7.  Where  an  action  is  brought  within  six 
years,  and  the  plaintiff  dies  before  judgment 
and  aAer  the  six  years,  the  executor  may  pur- 
sue it    MaUhews  v.  Phillips,  Salk.  425. 

8.  The  executor  of  tifelo  de  »e  may  traverse 
the  ooroner*s  inquest    1  Saund.  363, 

9.  After  acceptance  of  execution,  an  execu- 
tor cannot  waive  a  term.  Moole  v.  Moudie, 
Pahn.  117. 150.  1  Mod.  186.  BiUingoworth 
V.  Spearman,  11  Mod.  170. 

10.  And,  notwithstanding  the  waiver,  he 
can  be  charged  with  the  rent  PauU  v. 
MoodU,  2  Ro.  132. 

11.  An  executor  cannot  devise  the  goods 
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which  he  hat  atezeentor.    But  nafty  ▼.  Ort»- 
tkam.  Plow.  525. 

12.  One  executor  cannot  gi^e  the  goods  of 
the  teatator  to  the  other,  ihr  nothing  passes  by 
anch  gift.  Paramour  t.  iZo6tiiaoii,  3  Leon. 
209. 

13.  If  an  executor  make  a  gift,  to  defraud 
the  creditors,  it  is  void.    Mo.  396. 

14t  If  the  ordinary  have  notice  of  an  action 
brought  against  him  on  an  intestate^s  bond, 
he  must  not  dispose  of  goods  in  his  hands, 
unless  he  reserves  assets  to  satisfy  that  alsa 

2  Dy.  232.  pi.  5. 

15.  A  release  by  an  executor  **  of  all  actions, 
suits,  and  demands  whatsoever,**  extends  only 
to  demands  in  his  own  rirht,  and  not  to  such 
as  he  has  as  executor.   1  Show.  153. 155.  See 

3  Dy,  339.  pi  46. 

aIV.  Power  of  an  sxbcutor  to  retatn. 

1.  A  creditor  being  made  executor  to  hb 
debtor,  may  retain  goods  to  pay  himself 
Woodward  v.  Lord  Darcy^  Plow.  184,  185, 
186.543.    Mo.  2.    1  And.  24. 

2.  Executors  disposing  of  their  own  money 
in  pio9  u$u§  for  the  testator's  soul,  may  retain 
goods  to  the  value.    2  Dy.  187.  pi.  6. 

*  3.  If  executors  pay  the  testator's 

[  *603  ]  *debts  with  their  own  money,  they 

may  retain  to  the  value  out  of  the 

testator's  goods,  as  their  own  proper  goods. 

Woodward  v.  Lord  Darcy,  Plow.  186. 

4.  Elxecutors  may  redeem  with  their  own 
money  goods  pledged  by  the  testator,  or  pay 
his  debts  and  retain  the  value  of  what  they 
pay.    1  Dy.  2.  pi.  3. 

5.  If  an  executrix  give  bond  to  the  cre- 
ditors, she  may  retain  of  the  testator's  ffoods 
to  that  value.    Briert  v.  Taddart^  Hob.  250. 

6.  And  if  she  marry,  her  husband  may  re- 
tain ;  but  ftttfrs,  if  the  wife  dies,  so  that  the 
husband  is  no  longer  chargeable.  S.  C.  Hob. 
250. 

7.  An  executor  cannot  retain  to  satisfy  a 
bond  to  himself  against  a  judgment  entered 
afler  the  testator's  death,  on  a  verdict  in  his 
lifetime,  for  that  the  statute  of  17  Car.  2.  c.  8, 
supplies  the  death  of  the  defendant,  so  as  to 
make  the  judgment  good  against  the  exe- 
cutor's debt  Burnet  v.  HoTden^  T.  Raym. 
210. 

8.  A  creditor  being  made  executor  to  debt- 
or cannot  retain  for  part  of  his  debt,  and  have 
an  action  against  the  heir  for  the  residue,  but 
he  must  either  retain  the  whole  or  have  an 
actbn  for  the  whole.    Plow.  185. 

9.  Executors  cannot  retain  land  and  pay 
the  value.    Jcnk.  Cent  189. 

10.  Joint  administrators  and  executors 
must  retain  their  debts  ratably,  and  in  propor- 
tion to  the  assets.  Chapmanv.  7\<mer,9  Mod. 
268. 

XV.  What  bklonos  to  the  executor. 

1 .  A  future  interest  in  a  term  will  go  to 
the  executor.    Marks  v.  Marks,  10  Mod.  421. 

2.  An  executor  is  presumed  to  take  a  term 
as  executor,  and    not   as   devisee,  without 
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proof  of  his 
70. 

3.  Where  an  interest  ia  aetnally 
any  one,  it  will  go  to  his  ezecotora, 
not    HuUhitu  v.  Foy,  Coaa.  716. 

4.  A  right  of  action,  or  chose  in  sctka, 
will  go  to  executora.  Brawn  ▼.  <Sk«re,  Hok, 
258. 

5.  If  a  patron  dies  after  his  diiirch  be- 
comes void,  and  before  he  has  presented,  the 
avoidance  is  a  chattel,  and  goes  to  his  execu- 
tor.   FUxherbert  v.  12eeeet,Coni.  176. 

6.  The  property  of  the  deceased  vests  in 
him  from  tesUtor's  death.  1  Sauxid.  275  a. 
n.[6] 

7.  One  wills  his  executors  shall  have  6ib 
profito  of  his  lands  until  his  heir  shall  attaia 
to  the  age  of  twenty-one  years,^  to  pay  hk 
debts,  and  for  the  education  of  his  children: 
it  is  an  interest  in  the  executors,  t^omrthtft 
V.  Jieyman,  Carter,  26. 

8.  Kent  granted  to  A,  his  executors  and  as- 
signs, during  the  life  of  B ;  the  exeeaton  of 
A  shall  not  have  it    Salter  v.  Butler,  Yelf .  9. 

9.  Where  a  prosecutor  is  liable  to  pay  costs 
fer  not  going  on  to  trial,  if  the  defendant  dies, 
his  executor  shall  not  have  them.  Bex  v. 
J&ir/,2Stra.874. 

10.  Executors  not  actingare  not  entitled 
to  legacies.  Wankford  v.  Wankfard^  1  Salk. 
304,  and  note. 

11.  Where  a  note  is  payable  to  the  execu- 
tor as  such,  or  order,  in  case  of  death  befiiis 
such  note  is  either  received  or  transferred,  it 
will  go  to  the  administrator  of  the  ezecotor, 
and  not  to  the  administrator  de  bouia  ass,  SfC, 
BeUe  V.  MUekell,  10  Mod.  3)6. 

12.  Lease  for  years,  if  the  leasee  so  loaf 
live,  and  after  his  death  to  his  executors  Si 
twenty-one  years,  the  executors  take  by  pa^ 
chase,  and  the  testator  cannot  grant  it  Ji& 
666. 

13.  Oae  was  made  executor,  unoii  a  prr 
mise  that  he  would  not  thereby  take  any  ad- 
vantage  with  respect  to  any  part  of  the  estite, 
but  let  A  have  it ;  decreed,  Uie  executor  to  be 
a  trustee  fer  A,  by.  virtue  of  this  promiiB. 
Parke  v.  Wihon,  10  Mod.  516. 

[See  aleo  tit  Distribution,  p*  541.] 
XVI.  His  dott  in  rxsfbct  op  PATMSin'  at 


1.  Adminittrators  must  pay  judgment 
debte  before  specialties.  1  Vj,  8u.  pL  53L 
Nov,  155. 

2.  Executor  must  pay  judgments  first,  al- 
though in  another  county ;  but  not  so  of  ac- 
tions in  another  county  befbre  notice.  LUtU- 
ton  V.  Hiblnns,  Cro.  Mix.  703.    4  H.  6.  a 

3.  An  executor  may  pay  a  debt  upon  a  sim- 
ple contract  before  a  bond  of  whieb  he  bsd 
no  notice.    Harman  v.  *Harman^  3 

Mod.  115.     Scudammre  v.  Heame^  [  '604  ] 
Andr.  340.    1  Mod.  17a 

4.  An  executor  may  pay  a  statute  pen<fiBf 
error  on  a  judgment  SemL  Sede  y.  Berekekt, 
Yelv.29. 
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5.  An  ezeeator  may  paj  debts  of  a  hii^tser 
atiire  after  a  judgment  mod  eompuUt,  but 
ot  after  a  final  ladffment.  Mamm  v.  WUliamB, 
Mk.  507. 

6.  Rent  on  a  verbal  lease  determined,  held 
o  be  |>ayable  before  bond.  Newport  ▼.  Ood* 
rey,  3  iJcr.  267. 

7.  An  executor  can  at  any  time,  by  confen- 
^S  &  jn<ij^ment,  ^ive  the  preference  to  a  sim- 
ple contract  creditor,  before  creditors  of  a  su- 
perior nature,  if  there  is  no  fraud.  Wilion  r. 
Fielding,  10  Mod.  42a  MtUor  ▼.  Overton, 
Carter,  328.    Ma  678. 

8.  And  where  pajrment  is  actually  made  to 
this  judgment  creditor,  equity  cannot  relieve. 
WUmm  y.  FUlding,  10  Mod.  m 

9.  Otberwise,  where  the  executor  makes  a 
Irandulent  use  of  his  power,  equity  will  inter- 
pose; hut  a  court  of  equity  will  never  take 
from  the  executor  himself  the  preference  the 
law  gives  him.  Cock  v.  GoodfeUaw,  10  Mod. 
496. 

10.  But  if  he  have  notice  of  the  action,  he 
cannot  pay  another  debt  without  writ  Mo. 
67a 

11.  Judgments  recovered  in  the  king** 
courts  sliall  be  paid  before  bonds  in  the  na- 
ture of  a  statute-staple  or  merchant,  and  be- 
fore recognizances.  Oreen  v.  Ibtriaon,  5  Co. 
28  b.    Jenk.  Cent  274    Co.  Ent  146.  nu.  35. 

&a 

12.  Where  debts  are  of  an  equal  degree, 
the  executor  may  profor  one  creditor  to  ano- 
ther. 1  Sannd.  333  a.  n.  (3).  Coek  v.  Oood- 
/eaow,l0Mod.495,496. 

^  13.  A  judgment  not  docketted,  is  to  be  con- 
sidered as  a  simple  contract  debt  2  Saund. 
9.  n.  (5). 

14  A  debt  by  bond  shall  be  satisfied  before 
a  statute  to  perform  covenants,  which  cove- 
nants are  not  broken.    Oreen  t.  Harrioon^  5 
Co^28b. 
XVILRMwenwQ  thx  assbnt  op  an  sxiouTom 

TO  A  DBVISB  or  mQDEST. 

1.  After  the  eiecutor  has  assented  to  the 
first  devise,  the  first  devisee  cannot  bar  the 
executory  devise,  itanning'o  case,  8  Co. 
96  a. 

3.  The  aaent  of  the  executor  to  the  first 
devise  is  an  assent  also  to  the  second.  Lam- 
pef*ecase,10Co.466. 

3.  If  an  executor  agree  to  a  legacy  upon 
condition,  &&,  it  enures  as  an  absolute  as- 
sent to  the  legacy.  WeetwUk  v.'  Wyer,  4  Ca 
28  a. 

4  An  assent  of  the  executor  to  a  void  lega- 
cy is  also  void.    Plow.  526. 
XVIII.  Act  of  onk  xxrodtor  wnnuB  THxai 

ARB  SEVXRAL. 

I.  If  there  be  two  executors,  each  of  them 
has  an  interest  in,  and  a  power  over,  the  whole 
estate  of  the  testator.  Baldmn  v.  Church,  10 
Mod.  324. 

2.1f  two  executors  have  a  term,  and  one  grant 
all  that  belongs  to  him,  the  whole  term 
turn  of  joint  tenants.    1  Dy.  23.  pL  146. 
Vol.  I.  62 


8.  Where  one  executor  gave  a  bond  of  the 
testator  to  a  stranger,  and  died,  it  was  held 
that  the  surviving  executor  could  not  bring 
detinue  for  it  Ktdoock  v.  Niekohon,  Cra  Eliz. 
478. 496. 

4  Though  he  delivered  the  bond  in  pay- 
ment of  his  own  debt    Ma  422. 

5.  One  of  two  executors,  plaintiffs,  is  sum- 
moned and  severed ;  after  judgment,  he  can- 
not acknowledge  satisfaction,  though  his  re- 
lease before  judgment  would  be  a  bu*.  3  Dy. 
319.  pi.  15. 

6.  Three  or  any  of  them  being  empowered 
to  sell,  if  one  dies,  the  two  survivors  may  selL 
innowend  v.  Wall,  Cro.  Eliz.  525. 

7.  Surviving  executors  can  sell  land  which 
was  given  to  all  to  be  sold.  W.  Jo.  352.  3 
And.  59.    ' 

8.  The  release  of  one  executor  binds  both. 
Paramour  v.  12o6tnson,  3  Leon.  209. 

9.  If  two  executors  prove  a  will,  and  the 
third  refuses,  yet  he  may  release.  MiddUton  r, 
Jtimot,  5Co.28b. 

10.  But  a  release  by  one  executor  is  no  bar 
to  a  demand  which  the  other  may  have  in  hit 
own  right    Carth.  119. 

11.  The  warrant  of  one  executor  is  notsu^ 
ficient  to  enter  judgment  against  the  others. 

JElweU  V.  QiMuft,  Stra.  20. 

12.  A  devises  all  his  lands  to  B,  except  a 
manor,  **  toAtcA  /  appoint  to  pay  my  md,** 
and    makes  two  executors;   *one 

dies,  the  other  may  sell  the  manor  [  *665  ] 
to  pay  the  debts.    3  Dy.  371.  pi.  a 

13.  In  a  notice  to  quit  by  executors,  all 
should  join.    1  Saund.  876  6.  n.  [a], 

XIX.  &fracT  or  makxtig  a  odtor  oe  caxnrroft 

■zxcoToa. 

1.  Where  the  debtor  and  another  were  mad« 
executors  to  the  debtee,  held,  that  the  debt  was 
extinct  for  ever.  Ptatt  v.  S^rjffo  of  London^ 
Plow.  36. 

2.  The  action  is  gone,  but  the  debt  remains 
as  assets.  Woodtoard  v.  Lord  Dareu,  Plow. 
184.186.    Yelv.160.    Salk.  300.  n.  306. 

3.  For  the  debt  is  extinguished,  not  by  way 
of  release,  but  as  a  legacy ;  and  the  giving  a 
debt  by  will  is  a  testamentary  act,  and  void 
as  to  creditors.  Wankford  v.  Wankford,  Salk. 
303.  n.  305. 

4  If  an  obligee  make  the  obligor  his  ex- 
ecutor,  it  is  a  release  of  the  debt,  uthough  he 
dies  before  probate  granted,  or  before  he  has 
administered.  Wanfrford  v.  Wangford,  11 
Mod.  38.  1  Salk.  299,  300.  Pk)w.  184  3 
Salk.  162, 163. 

5.  So,  where  several  are  jointly  bound,  if 
the  obligee  makes  one  of  them  his  executor, 
either  sole,  or  jointly  with  a  stranger,  the  debt 
is  released,  though  the  obligor  never  adminis- 
tered.    Wankford  v.  Wankford,  Salk.  300, 301. 

6.  An  obligor  made  co-executor,  refiisea,  and 
dies  before  Uie  others  who  administered ;  the 
debt  is  extinguished  Wankford  v.  Wankford^ 
Salk.30a 

7.  And  though  bis  administrator  canoflt 
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eontintie  the  eneulonliip,  that  inabilitT  will 
not  reTife  the  debt  Wankfwd  v.  Wankfwd^ 
6dk.  309. 

8.  If  a  creditor  be  made  executor,  he  haa  a 
preference  given  him  by  law.  Cock  v.  Gnod- 
fiUow,  10  Mod.  496. 

9.  If  the  wife  of  the  obligor  be  made  execur 
trix  to  the  obligee,  she  cannot  sue  her  husband, 
but  the  action  is  suspended.  Fryer  t,  GUd- 
fidge^  Hob.  10. 

10.  An  obligee  made  executor,  but  decli- 
ning to  act,  is  not  prevented  from  suing  the 
heir,  Slc  lor  hb  debt  Wankfard  ▼.  Wank- 
fird,  Salk.  304 

11.  If  a  debtor  make  his  creditor  aild  an- 
other  person  executors,  and  the  creditor  nei- 
ther proves  the  will  nor  acts  as  executor,  he 
may  maintain  an  action  against  the  other 
lor  his  demand  on  the  testator.  RaiDlingson 
V.  Shaw,  cited,  11  Mod.  93.  n.    1  Saund.  291  A. 

XX.     EpFXCT    of    executor     MAEETUfO    THE 

DEBTOR. 

1.  Two  being  bound  to  one,  the  obligee 
makes  the  wife  of  one  executrix ;  this  is  a  sus- 

Snsion  of  the  debt,  and  so  extinguishes  it 
0.855. 

S.  A  woman  executrix  to  her  first  husband 
married  another,  to  whom  the  first  husband 
was  indebted;  the  debt  is  extinct,  and  shall 
not  be  assets.    Ma  236. 

3.  But  feme  executrix  marrying  the  debtor 
is  no  release  in  law.  Nedkam't  case,  8  Ca 
135  a. 

4.  The  executrix  of  the  obligee  taking  the 
obligor  to  husband  does  not  extinguish  the 
debt     Wankford  v.  Wankford,  Salk.  306. 

5.  Contra,  if  the  obligee  herself  takes  the 

obligor  to  husband.    Id.  ibid. 

XXI.  What  achons  mat  be  brought  bt  ex- 
ecutors, AND  HEREIN  OF  THE  FORM  OF 
THE  ACTION. 

1.  At  common  law,  executors  could  not  have 
netions  of  account  or  of  trespass,  for  goods 
carried  away,  until  given  them  by  statutes. 
Chapman  v.  Dalian,  Plow.  290. 

9.  An  executor  may  brin^  replevin  or  de« 
tinue  for  goods  taken  in  the  life  of  his  testator. 
WiUiama  v.  Cary,  4  Mod.  404.  Anon.  3  And. 
150, 151,  pi.  83. 

3.  An  executor  may  have  trover  for  a  con- 
version  in  his  lifetime.  WilUam$  v.  Cary,  4 
Mod.  404.    T.Raym.57. 

4.  Trover  and  not  aaumpsU  lies  by  an  ex- 
ecutor for  money  taken  out  of  the  testator's 
room  after  his  death.  Clark  v.  Dudty^  6  Mod. 
153. 

6.  If  an  executor  five  a  person  a  sum  of 
money  on  his  promismg  to  deliver  up  certain 
writings  then  m  his  possession,  beknging  to 
the  testator,  and  he  afterwards  refuses  to  per- 
form his  promise,  the  executor  may  recover 
back  the  money  so  paid  by  tfi^.  OSS.  HdhntB 
T.  HaU,  6  Mod.  161. 

6.  An  executor  may  have  an  action  of  es- 
cape upon  mesne  process ;  so  also  he  may  have 
ilebt  against  the  parishioner  for  not  setting 


out  tHhei.    WWimiu  t.  •Cery,    4  [  "W6  ] 
Mod.  404.    T.  Raym.  57.    Cimira, 
Salk.  13. 

7.  If  A  obtain  a  judgment  and  sue  oat  a  /. 
/«.,  and  the  sheriff  folsei^  return  "  levjed,"^  bat 
that  the  goods  remain  m  bis  bands  for  waot 
of  buyers,  the  executors  of  A  may  maintaja 
an  action  on  this  false  return,  though  made  ia 
the  lifetime  of  the  testator.  WUUamta  v.  Can, 
4  Mod.  403.  1  Ld.  Raym.  40.  Salk.  U. 
Comb.  324. 

a  Debt  does  not  lie  by  executor  fbr  escape 
in  testator's  lifetime.  Xe  Maaan  ▼.  Dixm, 
W.  Ja  173. 

9.  An  executor  may  maintain  an  actioais 
a  detattttvU  against  his  adminiatntor  danaU 
mtnore  tOate.    1  Mod.  175. 

10.  Termor  for  years  makes  an  under  kass; 
his  executor  brings  an  action  for  the  rent  i»- 
served  in  the  debet  and  datinet ;  the  actka  is 
proper.    Skin.  6. 

11.  An  executor  may  bring  debt  on  a  ]mm 
for  rent  in  the  debet  and  deSmet  against  the 
administrator  de  banU  nan  of  the  onder-tesiBt 
of  the  term,  for  rent  incurred  in  his  own  tia». 
-PratOe  v.  King,  1  Mod.  165. 

13.  Executor  may  sue  for  rent  in  the  dMiMl 
only,  against  a  lessee  or  executor  that  conti- 
nues the  possession ;  and  executors  eaatinuing 
such  poesession  may  be  sued  for  iSae  rent  in 
debet  n,nd  detinet.    1  Lev.  250. 

13.  Executor  or  administrator  may  msiBtiiii 
an  action  for  any  contract  made  to  the  tati- 
tor  or  intestate,  or  for  any  thin^  which  arisei 
exconfracftttoronanimpiiedpromiaei  Mird^ 
9.  pi.  3a    Orl.Bridg.2S5. 

14.  Covenant  with  feoffee,  hta  heirs  and  as- 
signs ;  if  the  feoffee  is  evicted,  his  execator 
may  bring  covenant;  for  the  feoflfee  btotself 
being  evicted,  he  cannot  have  an  heir  or  is- 
signee  of  the  land.    2  Lev.  302. 

15.  Covenant  to  serve  A  and  his  assigns  far 
eight  years;  executor  may  bring  ooveosnt, 
averring  he  used  the  same  trade.  JSsdbMa  v. 
Bridge,  13  Mod.  650. 

16.  Executor  may  have  an  actkn  a^ainA 
the  sheriff  upon  8  Ann.  c  17.,  for  movmg  a 
tenants  goods  in  the  lifetime  of  the  testator, 
without  paying  a  year's  renL    Stra.  213. 

17.  If  a  plunttff  recover  against  an  adau- 
nistrator  and  die,  his  executors  may  mainttis 
debt  on  the  judgment  upon  a  suggestioD  of  t 
dewutamt  by  the  defendant  in  the  lifetime  of 
his  testator.  Berwick  v.  Andreva,  6  Mod.  I2i 
Holt,  314. 

16.  Executor  may  bring  error,  and  revem 
an  attainder  of  treason  of  hb  testator.  Per 
three,  contra  Holt,  a  J.  Rexr.  AyUf,S9JL 
395. 

19.  An  executor  cannot  bring  debt  on  t 
judgment  in  a  personal  action  after  a  yesr 
and  a  day.    4  Mod.  335. 

30.  Executor  cannot  bring  action  on  a  eon- 
traot  of  testator  for  a  purcbue,  where  be  dies 
befSure  the  contract  is  completed.    W.  Ja  S1& 

31.  Executor  of  master  of  a  ahip  esaaet  sob 
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the  mdamhj  ht  nuurincrt'  wifat.    CZoy 
SBdffrave^  Salk.  33. 

23.  He  may  soe  §ei,  fa,  to  anem  duna^a, 

td  lor  final  judgment,  on  a  judgment  ob- 

ined  by  hia  teatator  a^inat  an  exccntor,  by 

dc  9  W.  3.  0. 11.    SmUh  v.  Horman,  Holt, 

315. 
S23.  Executor  of  tenant  in  dower  cannot 
a  Mi.  /a.  upon  the  reco^izance  to 
p«y  the  meane  prufita  npon  atatnte  17  Gar.  3., 
lor  want  of  a  judgment  for  the  damagea. 
Mordant  t.  TlumjAd,  Holt,  305. 

XXII.  Of  the  PARTisa  to  buob  actiov. 
1.  An  executor  refuaing  to  administer,  must 
lie  named  in  every  action  brought  by  the  other 
executors  ibr  a  duty  done  by  or  debt  owing  to 
tbe  teatator.    Plow.  184. 

3.  Though  probate  was  only  granted  to  one. 

3.  If  a  man  appoint  A  and  6  ezecutora, 
proviao  that  B  do  not  administer,  the  proviao 
IS  TCMd,  and  they  ahall  aue  jointly.  1  Dy.  3. 
pL«7. 

4.  If  aome  executora  are  of  age  and  others 
not  of  age,  they  ahould  all  join.  1  Sid.  449. 
Camm,  CUebum  t.  Wight,  T.  Jonea,  ISO. 
MMaUtm  t.  Markew,  T.  Raym.  198. 

5.  So  all  the  executora  shall  be  named  in 
■n  action,  although  adminiatration  ia  commit- 
ted to  one  durante  minore  ataU  of  the  others. 
SmUk  T.  Smith,  Yelv.  130. 

6.  A  feme  executrix  must  join 
[  *667  ]  with  *her  husband.  Thomv^on  t. 
PtRcAoU,  11  Mod.  177. 
7.  But  a  woman,  executrix  or  administra- 
triz,  though  a  feme  covert,  may  sue  sole  in 
the  spiritual  court  Dueth  v.  Baiur,  10  Mod. 
64. 

XXIIL  PftOCEXDINGSTHXEXIN;-— 

(a)  Prficta9. 
In  all  actions  brought  by  executors  as  such, 
the  writ  ^all  be  always  in  the  detiiut  onl^,  al- 
though  the  duty  accrues  in  their  own  time. 
Body  V.  Hargrove,  5  Co.  31  a.  Moore,  566. 
Cio.  Elix.  711.  S.  G. 

(b)  Appearance, 

1.  An  infknt  executor,  ailer  seventeen 
years  of  age,  can  sue  by  attorney.  Semb.  1 
&d.449. 

2.  If  there  be  several  executors,  they  may 
an  sue  jointly  by  attorney,  though  some  of 
tfaem  are  inmnts  under  seventeen  years  of 
age ;  but  if  such  executors  be  su^d,  the  in- 
&nts  must  defend  by  guardian.  Foxwitt  v. 
TWrnoin,  1  Mod.  47. 73. 296.    1  Sid.  449,  a  C. 

3.  If  one  of  two  executors  be  an  in&nt,  and 
both  appear  by  attorney,  the  judgment  is  er- 
roneous. Kinertton  v.  Freecobauly,  11  Mod. 
411. 

(c)  Deelaratum. 

1.  An  executor  may  sue  in  his  own  name 
finr  monies  received  subsequently  to  the  testa- 
tor's death.  Shipman  v.  Thompion^  7  Mod. 
S46.    Willes,  103.  S.  C. 

9.  But  he  cannot  declare  in  the  same  ac- 
tion for  debts  owing  to  himself  personally,  and 


also  fyt  debts  due  to  the  testator.  iflWttoii  v. 
Crots,  10  Mod.  171, 173.  Hooker  v.  Qamer, 
Stra.  1371. 

3.  Yet  when  indebitatus  asoumpeit  was 
brought  by  an  executor  upon  three  promises, 
two  of  which  had  been  xnade  to  tlie  testator, 
and  the  third  to  himself,  after  settling  an  ac- 
count with  the  defendant  of  the  deafings  be. 
tween  him  and  the  testator,  the  court  were  of 
opinion  tliese  promises  might  be  joined  in  one 
action ;  because  there  the  pleading,  the  judg- 
ment, and  the  effect  of  the  judgment,  must  be 
all  of  them  the  same  as  they  would  have  been 
in  separate  actions.  Nation  v.  Crow,  10  Mod. 
171.,  &c. 

^  4.  But  where  one  joined  in  the  same  ac- 
tions, several  promises  to  the  testator,  with  a 
promissory  note  made  payable  to  himself  aa 
executor,  but  payable  to  the  plaintiff  to  order, 
the  court  gave  judgment  upon  demurrer  for 
the  defbndant ;  for  the  plaintiff  might  either 
have  brought  his  action  upon  this  note  with- 
out naming  himself  executor,  or  might  have 
transferred  it  to  any  other  person  by  indorse- 
ment   BreU  V.  Mitehel,  10  Mod.  315, 316, 

5.  If  the  declaration  be  on  a  promise  to  the 
testator,  proof  of  a  promise  to  the  plaintiff 
executor  will  not  support  it  Oreon  v.  Crons, 
11  Mod.  37. 

6.  Where  the  action  is  founded  on  a  duty 
accrued  in  testator's  time,  it  must  be  in  <ieti« 
net  only.    1  Saund.  1 12.  n.  (1).    Garth.  49. 

7.  Where  part  of  arrears  demanded  were 
due  in  the  time  of  the  teatator,  and  part  after 
his  decease,  the  action  in  the  detinet  is  good 
for  the  whole.    Comieh^,  Cary,  Aleyn,  76. 

8.  Debt  bv  an  executor  fer  an  escape  must 
be  in  the  detinet.  Wate  v.  Brigga,  1  Ld. 
Raym.  36.  Id.  69&  Brook  v.  CSie,  Comb. 
114, 115. 

9.  But  for  an  escape  from  execution  under 
judgment  obtained  by  him  on  an  obligation 
made  to  testator,  it  may  be  in  the  debet  and 
detinet,    1  Saund.  113.  n.  (1). 

10.  In  trover  by  an  executor,  he  may  de- 
clare on  the  possession  of  his  testator,  and  con- 
version afier  his  death;  and  this  is  proper 
when  the  conversion  took  place  before  the 
executor  got  possession.    2  Saund.  47  a,  47.  n . 

11.  But  if  the  trover  and  conversion  were 
both  in  testator's  lifetime,  the  executor  should 
declare  accordingly,  and  will  not  be  liable  to 
costs;  and  he  may  declare  so  if  the  goods 
were  taken  in  the  lifetime,  though  not  used 
till  after.    2  Saund.  47.  n. 

13.  Debtee,  executor  to  debtor,  must  de- 
clare with  a  profert,  dtc  Wangford  v.  Wang' 
ford,  II  Mod.  40. 

13.  An  executor  in  an  action  for  a  wrong 
done  to  himself,  need  not  produce  the  letters 
testamentary.    Cope  v.  Leioyn,  Hob.  38. 

14.  If  an  executor  bring  asctrt /oetos  on  a 
judgment  recovered  by  the  testator,  the  letters 
testamentary  must  be  shown  at  the  end  of  the 
writ  Beoworth^  v.  RingoU,  1  Show. 

60.  3  Saund.  9  b,  n.  (13).  72  a.  S.  P.  [  •MB  ] 
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16.  And  the  omSMioit  wm  held  lobe  matter 
of  mbetance  raffieient  to  revene  the  judg. 
ment    EdwartU  v.  StapUton,  Cro.  Eliz.  551. 

16.  Where  en  executor  bring!  an  action 
that  will  lie  in  his  own  right,  though  he 
names  himself  executor,  he  need  not  make 
profert  of  the  letters  testamentary.  9  Ld. 
lUym.  1215. 

17.  If  the  jHobate  be  lost,  the  executor  may 
declare  on  an  exemplification  of  it  Shepherd 
T,Shoriha»e^  Stra.  412. 

18.  In  an  action  by  executors  durante  mu 
more  eeUU^  it  need  not  be  averred  that  the  first 
execator  was  within  seventeen  years  of  age. 
Haul  ▼.  Salvin,  1  Ro.  400. 

19.  In  an  action  by  the  executor  of  an  ex- 
ecator, it  must  be  shown  that  the  first  execu- 
tor proved  the  will ;  but  the  omission  is  cured 
by  a  verdict    QradeU  v.  Tymm^  2  Stra.  716. 

(d)  PUae. 

1*  If  two  executors  sue,  it  cannot  be  pleaded 
in  abatement  that  only  one  of  them  proved  the 
will.    Brooke  v.  Stroud,  7  Mod.  39. 

2.  Suspension  of  probate  of  a  will  is  no  plea 
to  bar  an  executor  of  his  action.    1  Ro.  226. 

3.  It  is  no  plea  against  an  executor,  that 
the  execator  was  cited  to  appear  to  prove  the 
will,  and  made  default,  and  that  administra- 
tion was  committed  to  the  defendant  ILeon. 
90,  91. 

4.  To  an  action  of  debt  on  bond  broaght  by 
•everal  as  executors  of  J  R,  it  is  no  plea  that 
before  the  writ  parchased,  one  of  the  plain- 
tiffs, as  administrator  of  the  said  J  R,  brought 
an  action  of  debt  on  the  same  bond  against 
(be  defimdant,  who  pleaded  that  J  R  made  an 
execator  who  administered ;  and  npon  which 
^ea  judgment  was  given  for  the  defendant 
noUnoon  v.  /ZpMiuon,  5  Co.  32  b.  Cro.  Jac. 
15.  B.  C. 

5.  In  debt  against  an  execator,  the  defend- 
ant ought  to  traverse  the  making  of  the  will; 
and  not,  abeque  hoc,  that  the  plaintiff  is  ex- 
ecutor.   1  Ro.  395. 

6.  In  debt  by  an  executor  against  an  ad- 
ministrator for  money  due  from  the  intestate 
to  the  testator,  the  defendant  cannot  plead  a 
release  of  all  right  and  title  granted  to  him  by 
the  plaintiff  before  probate  m  the  will.  Jtfor- 
ri$  V.  PhUpot^  2  Mod.  108. 

7.  Payment  to  an  execator  having  a  pro- 
bate, if  the  probate  is  afterwards  repealed, 
does  xiol  discharge  the  party  against  the  legal 
executor.    Anon,  Com.  150. 

(e)  Set  ifft  and  payment  of  tnoney  into  court. 

1.  Where  an  execator  sues  in  his  own  name 
for  money  due  to  the  testetor  in  hb  lifetime, 
and  received  by  the  defendant  afterwards,  the 
defendant  cannot  set  off  a  debt  due  to  him 
from  the  testator.  Shipman  v.  Thompoon, 
WUles,106.    7  Mod.  246.  &C. 

2.  Whero  a  plaintiff  sues  as  execator,  the 
iiefendant  may  plead  a  tender  and  tout  temo 
friot ;  bat  he  o^not  pay  money  into  court  to 


have  it  akraek  out  of  the  dedintiaB. 

6  Mod.  29. 

(f)  RepUeaiUmM. 

1.  To  a  plea  of  the  sUtute  of  li]nititiana,be 
may  reply,  that  testetor  died  before  jodgipest, 
and  that  he  commenced  a  'new  actioo  within 
reasonable  time ;  a  year  is  reasonable  time. 
2Saund.  63g^,A. 

2.  If  to  an  action  as  executor,  on  promises 
made  to  the  testator,  the  defendant  pleed  man. 
aeoumpoU  and  the  stotute  of  limitation^  a  re- 
plication that  the  testator  sued  oat  a  writ  of 
privilege,  and  that  the  cause  of  action  aroee 
within  six  years  before  the  writ  porcbaaed,  ie 
bad.    Carver  v.  Jamee,  7  Mod.  34a 

3.  An  executor  may  traverse  the  devise  of 
an  executorahip  to  another.    AmooL,  Couu  150. 

(g)  EMenca, 

1.  The  letters  testamentery  are  admitted  by 
defendant's  pleading  the  general  issoe ;  and 
therefore,  proof  of  an  executorship  net  ~ 
be  gone  into  where  the  executor  declares 
such,  and  the  defendant  pleads  over.  1 
275  a,  n.  [e].    2  Saund.  74  n.  n.  [a]. 

2.  If  an  executor  dedaro  on  his  teelator'e 
possession,  he  is  not  bound  under  the  general 
issue  to  prove  himself  executor ;  but  he  is*  if 
he  declare  (witboat  naming  hiniadf  exeentor) 
on  his  ovm  constructive  possf  anion  %  Sumd. 
47.  n.  lb.  n.  [«]. 

•3.  Ifissue  is  fbond  on  the  statute  [  *M9  ] 
of  limitetions,  and  the  promises  aro 
laid  to  the  testetor,  the  execator  eannal  give 
in  evidence  a  promise  to  himsfJC    2  Sannd. 
63/. 

4.  A  declaration  on  a  promise  made  to  a 
testetor,  is  not  supported  by  evidenee  of  a  pro* 
mise  made  to  hie  executor.  Dean  v.  Crmoa, 
6  Mod.  310. 

5.  In  an  ossttnmstt  by  an  execator,  on  a 
promise  made  to  tro  testetor  above  six  yean 
before  the  action  brought,  if  the  defenda^  say 
to  the  executor  within  the  six  years,  **  prove 
that  I  had  the  goods,  and  I  will  pay  yoo,**  and 
he  proves  it  on  this  trial,  this  promiae  wiQ 
maintain  the  issue  upon  nea  auumpail  ts. 
fra  eix  atmoe,  Akylen  v.  Hutinge^  cited 
II  Mod.  37.  n« 

(h)  Judgment,  and  exention,  ifc 

1.  Judgment  at  the  soit  of  executora  was 
set  aside,  because  by  relation  it  was  in  teata- 
tor*s  lifetime.  Gaineboroughr.FoUyard^Stn. 
1121.  14Vm.Abr.6l7.p!.a 

2.  An  executor  alleged  in  trover  that  he 
was  possessed  of  402.  til  de  home  propriia^  and 
that  the  defendant  converted  them  in  reterdis. 
tumem  exeeutionie  teetamenti;  it  was  fadd 
good,  and  that  although  damages  could  not  be 
assessed  to  more  than  the  plaintiff  ooonto  for, 
yet  that  more  might  be  added  as  costs  if  they 
were  separately  assessed.  Rioere  v.  Godakirt^ 
Cro.  Eliz.  568. 

3.  He  may  have  an  elcjgil  upon  a  iodgment 
for  his  testeter,  but  can  in  no  case  nave  exe- 
cation  without  a  oeifa^t  even  within  a  yiar ;  so 
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he  BHAy  have  a  §eLJa.  after  an  oricticm  from*, 
luids  extended  under  an  eUgiL  2  Sannd.  68  c. 
4»  If  the  executor  declare  of  a  trover  in  the 
teatator'e  lifetime,  and  a  conversion  after  hii 
death,  the  executor  will  be  liable  to  costs  if  he 
&il.     SSaund.  47.  n.  i 

&  If  he  declare  on  his  own  constructive 
poeaeaion,  he  will  still  be  liable  to  costs.  3 
Saund.  47.  n.  (See  also  ante^  tit  Costs,  div.  (e.) 
p.388,dbc) 

XXIV.  BMLAtrm  to  thb  udoax*  uabiuty  of 
KxxouToas: — 
(a)  Wkataetiiim$tnaifbebr<ntghiagaintt 

than, 
1.  When  the  cause  of  action  is  money  due, 
or  a  contract  to  be  performed,  or  arises  firom 
the  ^n  or  acquisition  by  the  labour  or  pro- 
perty of  another,  or  from  a  promise  made  by  a 
testator  or  intestate  expressed  or  implied,  the 
action  sorvives  against  his  personal  represen- 
tatives ;  but  if  it  be  a  tort,  or  arise  ex  delicto 
■uppoaed  to  be  against  the  peace,  or  where  the 
plea  te  the  action  must  be  that  the  testator 
or  intestate  was  not  guilty,  the  right  of  action 
^ies  with  the  person.  HamUif  v.  Ttatt,  6 
Mod.  127.  n.  PaLm.  329.  SoUere  ▼.  Xawreact, 
Willes,421. 

Sl  Where  the  testator  cannot  wage  his  law, 
an  action  lies  against  his  executor.  Norwood 
▼.  Ready  Plow.  182. 

3l  Thus,  where  a  testator  made  a  writing, 
showing  that  he  had  received  money  from  one 
to  be  bail  to  another ;  it  was  held  that  the 
other  miffht  sue  the  executor,  because  the  tes- 
tator  could  not  wage  his  law.    Mo.  667. 

4.  Executor  of  a  lessee  for  years  is  charge- 
able for  rent  after  the  term  is  assigned  by  mm. 
1  Lev.  127. 

5.  Even  though  he  did  not  agree ;  for  he 
cannot  waive  the  land.     Howe  v.  WeheUr^ 

TelT.  103. 

6.  And,  after  entry,  he  is  chargeable  in  the 

4e6et  and  detinet  for  renter  non-repair. Bueft- 
Uy  V.  Pirk,  10  Mod.  12.  Salk.  317.  1  Saund. 
la. 

7.  Bat  if  he  be  charged  as  executor,  though 
for  non-repair  in  his  own  time,  judgment  shall 
be  do  bonie  tettaUfria.  Johntom  v.  Gardiner^ 
10  Mod.  255. 

8.  Auumfoit  lies  against  an  executor, 
thoQgh  he  be  not  named  in  the  promise,  if  the 
promise  be  broken  in  the  life  of  the  testator. 
Saundero  t.  Etterbie^  1  Ro.  266L  Pinehon'o 
ease,  9  Co.  86  b. 

9.  The  executrix  of  the  debtee  marries  the 
debtor ;  she  may  have  an  action  for  the  debt 
against  the  debtor's  executor.  Croimen  and 
Seade'8  case,  1  Leon.  320. 

10.  An  executor  may  be  eued  in  his  own 
name,  upon  a  promise  to  pay  a  debt  of  the  tes- 
tator*s  at  a  future  time ;  and  if  he  be  named 
as  executor,  it  will  be  only  surpli^sage ;  but 
there  must  be  some  consideration,  as  forbear- 
ance, &e.  to  support  such  promise.  Jokmon 
V.  Gardiner,  10  Mod.  254, 255. 

11.  Debt  lies  for  fifths  against  an  executor 


upon  the  statale  of  mbuatBri,  for  it  was  a 
duty  m  the  testator.  MoU  v.  Bradford,  T. 
Raym.  57. 

*12.  Though  the  executor  be  not  [  «670  ] 
chargeable  for  a  tort  or  misfeasance 
of  the  testator,  yet  for  a  non-feasance  he  is 
chargeable ;  thus,  if  a  sheriff  levies  monies 
upon  a  Jieri  faeiao,  and  dies,  debt  will  lie 
against  his  executors.  Willes,  431.  March, 
13.  pL  33.    BaUy  v.  BirtUe,  T.  Raym.  71,  72. 

13.  An  executor  is  bound  to  perform  an 
executory  order  on  an  award  against  his  tes- 
tator, although  the  time  of  pemrmance  does 
not  happen  till  after  his  death.  Kinguel  v. 
JSCfiapman,  Cro.  Eliz.  11. 

14.  A  suit  in  the  ecclesiastical  court  lies 
against  an  executor  for  tithes  not  paid  by  the 
testotor.    BaUyv.  Birtlee,  T.  Ravm.  72.  95. 

15.  If  the  testator  bind  himself  to  pay  mo- 
ney at  a  day  to  come,  and  he  dies  before,  his 
executor  is  bound  to  perform  it ;  otherwise,  if 
it  be  to  do  a  collateral  act,  as  to  make  a  fooff- 
ment,  or  the  like,  before  such  a  day,  and  he 
dies  before,  the  executor  is  not  bound.  T. 
Raym.  415,  416.    Contra,  W.  Jo.  16. 

16.  Debt  on  simple  contract  lies  against 
him  in  the  Exchequer.    1  Saund.  217.  n.  [c] 

17.  An  executor  may  make  himself  liable 
to  the  plaintiff's  demand,  by  submitting  his 
testator's  disputes  to  arbitration,  and  binding 
himself  to  perform  the  award.    Willes,  317. 


n.  a. 


18.  An  action  will  lie  on  a  covenant  for 
quiet  enjoyment,  on  an  eviction  in  testator's 
Ufotime ;  out  not  on  a  covenant  for  good  title. 
2  Saund.  181  b,  n.  [c.l 

19.  An  action  will  lie  against  executors  on 
a  covenant  of  their  testator,  though  they  be 
not  mentioned  in  the  deed.    1  Dy.  14  pi.  69. 

20.  The  executors  of  the  lessee  continue 
liable  in  covenant,  though  after  an  assign- 
ment   2  Ro.  64.    1  Saund.  241. 241 6. 

21.  Debt  lies  after  an  assignment  by  exe- 
cutor, if  the  lessor  has  not  accepted  the  assig. 
nee  as  his  tenant;  so,  if  the  assignee  assigns 
in  his  lifotime,  and  the  lessor  accepts  not  the 
new  tenant    1  Saund.  241. 241  a.  241 6. 

22.  Lessee,  for  himself  and  executors,  cove* 
nants  to  repair  and  sustain,  principal  timber 
(not  hurt  through  their  defaults)  alone  except- 
ed;  by  negligence  of  the  executors,  the  house 
is  burnt;  covenant  lies  against  them,  but  judg- 
ment de  bonis  tegtaioria  only.  3  Dy.  324.  pi. 
34 

23.  If  the  king's  debtor  dies  he  may  have 
his  remedy  against  his  executor  at  any  time. 
AUomey-general  v.  White,  Com.  433. 

524.  Where  money  grows  due  upon  the  de- 
fault or  misdemeanor  of  the  testator,  if  re- 
duced to  a  certainty  by  matter  of  record,  an 
action  lies  against  an  executor  for  it  AUor- 
neyhgeneral  v.  White,  Com.  436. 

25.  To  support  debt  against  an  administra- 
tor or  executor  upon  a  oeeastovtt,  there  must 
be'a  judgment  to  ground  the  action.  Burrel 
V.  Rtekmond,  Carter,  2. 
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36.  Two  exeeaton  join  in  an  toqnittinco, 
bnt  only  one  reoeiTOf  the  monej;  both  are 
chargeaole  to  creditors,  bat  the  actual  receiver 
if  oiuy  cbari^eable  to  legatees.    Salk.  318. 

27.  Ejectment  lies  against  him  by  a  de- 
Tisee  of  a  leasehold  after  his  assent  1  Sannd. 
S79tf.e. 

(b)  What  aetunu  cannot  be  hraugki  againtt 

lAcfn* 

1.  Executor  is  not  liable  to  ftmeral  expenses 
unless  he  contracts  for  them.  Anon.  Holt,  309. 

2.  Neither  before  or  since  the  statute  of 
frauds  is  he  personally  liable  on  a  promise 
(though  in  writing)  to  pay  his  testator's  debts, 
without  a  sufficient  consideration  stated  and 
proved.    1  Saund.  211.    2  Saund.  137  e. 

3.  No  action  lies  against  executors  on  the 
statute  2  ^  3  Ed.  6.  c  13.,  for  not  setting  out 
tithes.    Attorney-general  ▼.  Wkite^  Com.  434. 

4.  Neither  is  the  executor  of  the  parson  en- 
titled  to  the  forfeiture  given  by  that  statute. 
Attomey-OeneralY.  Wfnte,  Com.  434,  in  note. 

5.  No  action  for  mesne  profits  can  be  main- 
tained  against  the  executor  of  the  person  who 
held  the  possession.  BamewdU  ▼.  Bameiooii, 
3  Ridffw.  24.  71. 

6.  If  an  executor  wastes  and  dies,  leaving 
assets,  his  executor  may  be  charged.  Semo. 
Brawn  v.  CoUina^  2  Lev.  110.  Airy  t.  JVMt, 
S  Lev.  133. 

7.  Executor  is  net  chargeable  for 
[  •eri  ]  *a  personal  tort  of  the  testator.  Baily 
V.  BtaUr^  T.  Raym.  71, 72. 

8.  Trover  survives  fbr  an  executor ;  but  not 
igainst  him,  fbr  a  conversion  by  his  testator. 
1  Saund.  207  a. 

9.  Unless  the  executor  received  the  mdfic 
price  or  value  of  the  goods  converted,  name- 
waU  V.  BametoaU,  3  Ridgw.  72. 

10.  AesumpoU  does  not  lie  against  an  ex- 
aeutm  upon  a  promise  of  the  testator  to  do  a 
collateral  act,  as  to  build  a  bouse.  Sec  Bidwdt 
T.  Cotton,  3d  res.,  Hob.  216. 

11.  The  executors  of  one  who  dies  in  exe- 
evtion  are  no  further  chargeable.  Foster  v. 
Jaekion,  Hob.  52.  56.  62. 

12.  Nor  the  executors  of  one  that  escapes. 
Hob.  60.  Berwick  v.  Andretoe,  2  Ld.  R^m. 
973.    Hole  v.  Bradford,  T.  Raym.  57. 

13.  In  no  case  of  a  penalty,  forfeiture,  or 
wrong  committed,  does  an  action  lie  against 
the  executor  of  the  offender.  Attomey^Gene^ 
ral  V.  White,  Com.  434. 

14.  Debt  on  simple  contract  lies  not  against 
executors ;  and  they  need  not  demur,  but  mav 
move  in  arrest  of  judgment  Anon,  1  And. 
182.  pL  218.  lb.  163.  Hudion  v.  Webb,  1 
Leon.  165. 

15.  No  action  of  debt  lies  against  an  ef  e- 
cutor,  where,  if  the  action  has  been  brought 
against  the  testator,  he  might  have  waged  nis 
law.  Pinehon^e  case,  9  Co.  86  b.  Attorney- 
General  V.  White,  Com.  435. 

16.  Debt  on  a  eoneesttl  solvere  lies  not 
against  executors,  except  in  London ;  tiie  ex- 
ecutor must  demur.    1  Saund.  68. 
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17.  Nor  upon  an  award  made  npan  a 
mission  by  the  testator  to  a  referenee, 
the  award  be  in  writing. 
White,  Com.  435. 

18.  But  the  executor  must  demur*  lor  Ae 
objection  u  cured  by  pleading  over.  9  Samd. 
73.  n.  (2).    See  also  1  Saundl  217. 

19.  An  executor  cannot  be  sued  in  mmsta^ 
sit  as  executor,  fbr  use  and  occapatioo  in  his 
own  time.    1  Saund.  112.  n.  [ej. 

20.  The  executor  of  an  administralar  knot 
suable  fbr  the  debto  of  the  intestate.  1  Dy. 
47.  pi.  12. 

XXV.  PaOCEBDlllUS  TKBBBDL 

(a)  Proces*. 
No  writ  with  an  ae  etiam  danae  cu  he  is- 
sued against  him.    See  2  Saimd.  5S  &  and 
ante,  p.  165.  div.  IL  pi.  10.,  ami  pu  167.  pi, 
13. 

(b)  Declaration. 

1.  If  one  reprcsento  both  heir  aBdcxeesftof, 
he  may  be  sued  in  both  capacitiea.    MMairktY, 
Langham,  3  Lev.  303,  304.    Amen.  IS 
201. 

2.  An  executor  may  be   sued 
assignee,  without  naming  him  execsCor  (zf  ha 
enter),  or  as  executor.    1  Saund.  1  a. 

3.  He  cannot  be  sued  in  one  and  the  aame 
action  fbr  debto  due  fhmi  the  testator  and  him. 
self,  because  the  judgment  is  differeoL  Avttas 
V.  Crete,  10  Mod.  173. 

4.  Ho  cannot  be  jointly  sued  with 
Baity.  Ar/am,  2  Lev.  228.    Kemp  t. 
drews,  Carth.  171. 

5.  Every  executor  of  his  own  wroBgrb 

ed  executor  in  the  declaration,  Ibr  thov  is  no 
other  form  of  writ  or  count  Cciabcrv.  J^vleadl, 
5  Co.  30  a.    1  Saund.  265. 

6.  It  need  not  be  stated  whether  the  deeeaa. 
ad  was  intestate  or  not    1  Saund.  264  K. 

7.  The  declaration  need  not  name  him  ex- 
ecutor at  the  beginning,  if  the  fact  of  hia  being 
so  is  afterwards  averr^.  1  Saund.  1 12  «.  n.  (2V 

8.  In  assumpsit  against  executora  for  pay 
ment  of  a  debt,  it  is  not  necessary  to  aver 
that  they  had  assete  fbr  the  payment  of  legs, 
cies,  or  fbr  payment  of  the  debt  Pittdim^s 
case,  9  Ca  86  b.  2  BrownL  197.  Crow  Jsc 
293.  Jenk.  290.  j^^noood  v.  Read^  Pbv. 
183. 

9.  In  an  aotion  against  an  executor  lor  a 
debt  due  firom  the  testetor  out  of  a  pttrttcnlar 
fund,  it  must  be  averred  that  the  rand  was 
solvent    Antm.  1  Mod.  163. 

10.  If  an  executor,  in  consideration  of  for- 
bearance, promises  to  pay  the  debt  of  a  testa- 
tor on  a  certain  day,  or  to  assign  her  interest 
in  a  term  of  years,  of  which  me  is  poeseMed 
as  executrix,  as  a  security  fbr  the 
payment  of  the  *debt,  she  shall  be  [  *cn  ] 
charged  generally,  in  an  action  of 
osstimpstl  brought  on  this  promise;  and  the 
plaintiff  need  not  aver  in  this  dedaratioii  that 
she  had  assete  at  the  time  of  the  promiR. 
Banes's  case,  9  Co.  93  b.  Cra  Jac273.  Jenk. 
Cent  290.  S.  C. 
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11.  TIm  oonaidenlioa  of  raeh  a  pranuM 
must  be  in  writing,  as  weli  as  the  pramiae  it- 
self; though  it  need  not  appear  to  he  so  in  the 
declaration.  Fiuih  t.  Siamton^  1  Saund. 
211. 

12.  An  action  against  an  executor  of  an 
Administrator,  stating  that  he  had  converted 
the  goods  of  the  intestate  to  his  own  use,  is 
sufficient     IMby  ▼.  ThomkiU,  11  Mod.  335. 

13.  When  an  executor  is  sued  as  such,  the^ 
▼enue  is  transitory ;  but  when  sued  as  as- 
■ignee,  the  venue  is  local,  1  Saund.  241  e.  n. 
[f  ].  Cgrmd  v.  JUstef,  2  Lev.  80. 

14.  If  one  be  sued  as  executor,  the  action 
nrast  be  in  the  detiiui  only.  MUU  v.  Wil- 
Itam«,  10  Mod.  163.    1  Saund.  1.  n.  (I). 

15.  If  sued  as  assignee  in  debt,  for  rent  in- 
curred in  his  own  time,  the  declaration  may 
be  in  the  debet  and  detinet^  if  the  executor  en- 
ters; and  the  venae  is  traniitory.  Jevens  v. 
Harridgt^  I  Saund.  1.  n.  (1).  111.  n.  [c].  Boddy 
T.  Bkrgra^e^  Ma  566.    1  Saund.  5241  e.  n. 

16.  So  if  fi>r  rent,  incurred  partly  in  the  lifb- 
time  of  lessee,  and  partly  in  time  of  executor. 
1  Saund.  1  a.  n.  [6]. 

17.  Debt  lies  not  against  him  in  debet  and 
detinetj  without  suggesting  a  detxutavit* 
Davenport  v.  Calne^  Comb.  47. 

18.  Executor  may  be  charged  in  debet  or 
detinet  on  a  judgment  againit  himself  and  a 
devaHawt.     Wheately  v.  Lane^  1  Lev.  255. 

19.  Executors  shall  not  be  charged  of  their 
piroper  goods  by  a  bare  allegation  ofdevatta- 
«it,  umess  the  sheriff  return  a  devaitavit. 
Aldewortke  v.  PiU,  2  And.  55. 

20.  In  debt  against  an  executor  upon  the 
suggestion  of  a  detattavU,  the  plaintiff  need 
not  aver  in  his  dechuration  that  the  defendant 
has  not  any  more  assets  in  his  hands.  1 
Saund.  218,  219. 

21.  Debt  against  a  husband  and  wife,  exe- 
cutors, saying,  they  had  wasted,  is  ill ;  for  a 
wife  cannot  waste ;  and  an  executor  shall  not 
be  charged  in  devastavit  in  debt  on  bond. 
Artey  v.  DarM,  2  Lev.  145.  209. 

522.  She  cannot  be  sued  in  the  debet  for  part, 
and  detinet  for  other  part,  in  the  same  action. 
Salter  v.  Codbold^  3  Lev.  74  1  Saund.  1  a. 
n.  [61. 

23.  If  he  cannot  be  charged  as  assignee, 
the  demise  to  testator  should  be  state<C  his 
death,  and  the  defendant's  character  as  exe- 
cutor, whereby  he  came  liable  to  pay  the  rent 
1  Saund.  112.  n.  [e]. 

524.  If  the  plaintiff  declare  in  debet  and 
detinetf  where  he  ought  to  do  so  in  detinet 
only,  the  declaration  may  be  demurred  to; 
tecttf,  if  he  declare  in  detinet,  when  he  ought 
to  do  so  in  debet  and  detinet.    1  Saund.  1  a. 

n.  [M. 

(e)   IVtiger  ef  law. 

An  ezeecitor  cannot  wage  his  law  against 
the  crown.  Aitoma»>Oeneral  v.  White,  Com. 
437. 


(d)  P2m§  fD  ffiidk  sctiosf  ,^— 
1.  Non  assumpsit 
Executor  pleads  non  assumpsit,  not  saying 
who,  t.  e.  **  the  testator  or  himself;*'  yet  it  m 
good,    i^roisnifig' V.  lAUon,  1  Lev.  184. 
2.  NU  debet 
Nil  debet  may  be  pleaded   to  an  aotion 
against  an  executor  upon  a  deoosteint.   Adm. 
Warren  v.  Ootisett,  2  Ld.  Raym.  1502. 
3.  Non  detinet 
An  executor  cannot  plead  non  detinet,  ex- 
cept where  the  testator  might  have  pleaded 
nil  debet    Oiway  v.  Holdifm,  2  Mod.  266. 
4.  Non  est  factum. 
An  executor,  in  an  action  on  the  testator's 
bonds,  pleads  non  est  factum  suum ;  the  plea 
is  good,  as  being  referable  to  the  testator. 
Arier'f  case,  Lat  125. 

5.  Nonjoinder. 

1.  One  executor  may  plead  in  abatement 
another   executor    not    named    in 
*the  writ  who  had  administered,  aU  £  *6T3  ] 
though  such  executor  refUsed  before 
the  ordinary  to  prove  the -wilL  Hen$lae*0  cue; 
9  Co.  36  b. 

2.  He  may  plead  that  the  testator  made  him 
and  another  executor  who  had  administered, 
and  is  alive,  without  saying  that  the  will  is 
proved;  for  after  the  executors  have  administer- 
ed, and  so  have  once  taken  upon  them  the 
charge  of  the  executorship,  they  cannot  a^ 
terwards  refUse.  Id.  ibid. 
6.  Relative  to  the  character  in  which  defimd- 

ant  is  sued. 

1.  The  executor  and  heir  are  both  oharge- 
aUe  by  specialties ;  an  action  pending  against 
the  one  is  not  pleadable  in  abatement  to  an  ac- 
tion against  tlie  other.  Haight  v.  Lungham, 
3  Lev.  303. 

2.  A  plea  that  the  defbndant  is  administra- 
tor, and  not  execator,  is  not  in  bar,  but  only  in 
abatement  Harding  v.  SalkiU,  Salk.  296.  13 
Mod.  46.  a  C. 

3.  But  though  he  cannot  plead  in  bar  that 
he  is  administrator,  yet  if  he  brings  an  action 
as  administrator,  the  defendant  may  plead  in 
bar  to  the  action  of  the  writ  Harding  t. 
SaUnn,  (executor),  Comb.  221. 

4.  An  executor,  afler  imparlance,  pleaded 
he  was  administrator,  and  traversed  his  being 
executor ;  it  was  held  ill,  being  in  abatement, 
and  afler  imparlance.  Oran^peU  v.  Sibly,  2 
Lev.  190. 

5.  In  debt  against  an  executrix,  a  plea  that 
administration  was  committed  to  her,  without 
traversing  that  she  is  executrix,  is  good. 
Bowere  v.  CooA;,  5  Mod.  136. 145. 

6.  In  asaumpeit  aninst  the  defendant  as  ex- 
ecutor, a  plea  that  we  testator  made  one  J  8 
executor,  who  proved  the  will,  and  took  upon 
him  the  execution  thereof,  and  administered 
the  goods  snd  chattels  of  the  testator,  and  so 
concluding  in  abatement,  with  an  averment 
that  J  S  is  still  living,  is  bad,  because  it  does 
not  traverse  that  he  was  executor ;  and  for 
any  thing  that  appears  to  the  contrary  on  the 


678 


EXECUTOR. 


ploadini:,  both  J  S  and  the  deiendint  mar  be 
the  ezecator.  SingUton  ▼.  Bawlrtt^  2  Mod. 
16& 

7.  Plea  in  abatement,  that  he  is  adminiitra- 
tor  durante  minon  tfteic,  must  aver  that  he 
oontinues  aa    Spark$  v.  Spark$,  1  Ld.  Raym. 

965. 

8.  Plea  that  he  was  administrator,  and  not 
ezecator,  should  condade  ^uod  btUa  caudur, 
Bowir  v.  Cojke,  13  Mod.  83. 

9.  ApleaofiMttfifiiet  executor,  is  well  sup- 
ported by  letters  of  administration  before  he 
acted  at  all,  though  letters  of  administration 
may  be  pleaded  in  abatement  by  one  charged 
as  executor.    3  Dy.  305.  pL  61. 

[Su  aUo  ante,  p.  5.  div.  (k).] 

7.  Plene  administrayit 

I.  Plene  administravit  after  the  writ  par- 
chased,  and  before  notice  of  the  deed,  is  a  good 
plea,  although  the  sheriff  retufh  him  summon- 
ed upon  the  original.    Mo.  37. 

3.  Plene  administrayit  is  a  good  plea  to  a 
charge  by  judgment    Aleyn,^ 

3.  Plene  administravit  is  no  plea  in  an  ac- 
tion in  the  debet  and  delinet,  Austin  t.  MiUer, 
1  Sid.  334. 

4  A  plea  of  plene  administravit,  not  show- 
ing how,  is  ill  upon  special  demurrer.  Bichatde 
T.  NewUm^  1  Ld.  Raym.  3,  4.  Comb.  29a  1 
Salk.29&    Skm.565.S.C.    3  Leon.  155. 

5.  Nothing  in  his  hands  the  day  of  the  writ 
purchased,  without  wying  or  ever  ^ft^^  no 
plea  by  an  executor.  V^mkieh  t.  Tailboie, 
Pk)w.  50. 

6.  In  pleading  want  of  assets  the  time  must 
be  set  forth.    Ingrum  t.  Foot,  13  Mod.  611. 

7.  To  ueeuja.  upon  a  judgment  in  the  tes- 
tator*s  life,  it  is  no  plea  that  the  executor  had 
no  assets  at  tho  time  of  the  writ  purchased,  but 
it  should  be  at  the  testator's  death.  Harecaurt 
T.  Wr€fiAaifi,  Mo.  85a 

a  Debt  against  executor  upon  bond  ;  the 
defendant  pleads  fuUy  administered  tieljourg 
and  that  before  the  said  day,  he  had  no  notice 
of  this  action  brought,  and  that  afier  he  had 
no  assets;  no  good  plea.  Meliarv,  Overton^ 
Carter,  327. 

9.  To  an  action  against  a  person  as  execu- 
tor, he  may  plead  plene  administravit,  and 
give  in  evidence  that  he  was  administrator 
thtrante  minore  etate^  and  has  paid  debts  to 

such  an  amount,  and  delivered  over 

[  *6T4  ]  the  residue  to  the  ^rightful  executor. 

BrwAinga  v.  Jenninge^  1  Mod.  174 

10.  Money  due  on  bond  is  of  equal  degree 
with  money  due  for  rent,  whether  on  lease  or 
parol;  and  payment  of  one  is  a  good  plea  in 
bar  of  the  other,  but  not  that  so  much  is  due 
on  that  account  Cage  v.  Aeton^  13  Mod.  391. 

II.  The  executor  of  an  executor  cannotsay 
that  his  testator  has  fullv  administered,  on- 
less  he  says  aln  that  he  himself  has  fully  ad- 
ministered.    Anon.  Mo.  33.  pi.  81. 

12.  In  debt  against  the  executor  of  an  exe- 
cutor, who  pleads  that  hii  testator  plene  ad- 
ministravit,  he  must  conclude  with  rtsiu  inier 


moinf  of  the  first  exacntor,  and  aotinhii 
hands,  and  the  plaintiff  must  reply  asKti  at 
the  time  of  the  firit  executor's  dnth,  andiot 
in  his  lifetime,  for  they  maj  be  rjghtlf  As* 
posed  of    2Dy.l74pL2]. 

8.  Plene  administravit  prster. 

1.  If  debt  be  brought  against  an  exffwtnr 
for  a  larger  sum  than  he  has  assets  left  n£> 
ficient  to  discharge,  yet,  if  he  has  any  aaets 
at  all,  he  cannot  plnd  plene  administravit,  but 
plene  administravit  pneter.  Bsidw'a  v. 
Churek,  10  Mod.  324 

2.  An  executor  or  administrator  ooffat  ti> 
plead  that  he  has  not  goods  and  chattels,  except 
the  value  of  the  said  debt,  or,  if  he  hai  not 
asseU  to  satisfy  the  debt  of  record,  then  tbit 
he  has  not  goods  and  chattels,  Stc  except  to 
the  value  of  a  certain  sum,  dtc:  bat  not,  ex- 
cept goods  and  chatteb  not  exceeding,  or 
which  are  not  sufficient  to  satisfy,  the  sud 
debts.     TVeiAmn's  case,  9  Co.  106  a. 

3.  An  executor  pleaded  rien  inter  noiiis  bat 
certain  goods  distrained  and  impounded ;  ad- 
judged no  assets  to  charge  him.  Amnm  Cro. 
EUz.23. 

4  The  plea  of  plene  administravit  preter 
most  state  a  sum  certain ;  but  the  oausstoii  is 
mere  form.  Vaugh.  104  1  Saoad.  333  lu 
(7).  333  a. 

9.  Retainer. 

1.  An  executor  or  administrator  may  plead 
a  retainer  for  satisfaction  of  a  debt  on  bond  doe 
to  himself.    4  Mod.  45  notie. 

2.  If  a  bond  be  given  b^  the  husband  (on 
marriage)  to  trustees,  conditioned  to  leave  tfas 
intended  wife  a  sum  of  money,  and  the  wifo  bs 
made  executrix  of  the  obligor,  she  maj  retain 
the  amount  of  the  bond,  and  plead  soch  re- 
tainer to  an  action  brought  agamst  her  by  an- 
other bond  creditor  of  the  husband.  Mil  I  inff 
V.  Thompson^  Willes,  186. 

3.  AlUer^  if  the  bond  be  oonditiooed  to  pay 
the  trustees  the  money  in  trust  for  the  wift; 
but  in  such  case,  the  wifo  may  pay  the  trar 
tees  out  of  the  assets,  or  pay  out  of  her  own 
money,  and  retain  assets  pro  toata,  or  oaakm 
judgment  to  the  trustees  to  cover  assets.  & 
C.  Willes,  188. 

4.  The  plea  must  ahow  the  retainer  to  be 
for  a  debt  of  equal  degree  with  that  for  which 
the  action  is  brought  Hanc9eke  v.  Prmoi,  1 
Saund.  333.  n.  (6). 

5.  It  need  not  be  averred  to  be  for  a  just  aad 
true  debt    1  Saund.  333.  n.  (6). 

6.  A  retainer  may  be  either  pleaded  or  giTsa 
in  evidence  under  plene  administrayit  1 
Saund.  333.  n.  (6). 

7.  A  defendant  executor  must  show  that  be 
is  rightful  executor  to  entitle  him  to  retain  a 
debt  due  to  his  wife,  for  otherwise  be  shall  bs 
intended  executor  de  eon  tort  Prince  y.  JBn»> 
•on,  1  Mod.  208. 

10.  Bonds  outstanding. 
1.  The  executor  is  bound  to  plnd  outstand- 
ing bonds,  otlierwise  he  will  admit  asMlB.    I 
Saund.  333  a.n.  (8). 
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8.  An  execntor  in  pleading  bonds  with 
penalties,  shoald  show  bow  much  is  really  due 
thereon.  Parker  t.  A^U^  Salk.  311.  1  Ld. 
Rajm.  678.  S.  C. 

3.  When  the  day  of  payment  is  past,  the 
penalty  is  the  debt  at  law ;  otherwise,  the  sum 
in  the  condition.    1  Saund.  333  a, 

4.  To  debt  against  an  executor  for  rent  on 
a  parol  demise,  he  cannot  plead  bonds  unsatis- 
fied,  (or  those  debts  are  in  equal  degree,  al- 
thoii|rh  the  parol  lease  expires  '\r  tiie  lifetime 
of  the  testator.  Newport  v,  Chdfrey^  4  Mod. 
44. 

5.  An  executor  who  is  bound  in  a  joint  dnd 
several  bond  with  his  testator,  may  plead  the 

bond,  and  no  assets  ullrs,  or  may  give 
[  *675  ]  payment  of  it  in  'evidence  under 

the  plea  of  plene  administravit 
Rogerw  ▼.  VanverB,  1  Mod.  165, 166. 

1 1 .  Judgment  recovered. 

1.  To  an  action  of  debt  on  bond  against  an 
executor,  he  may  plead  a  judgment  recovered 
on  a  simple  contract,  averring  that  he  had  no 
notice  of  the  bond;  otherwise,  if  he  had  notice. 
Harman  v.  Harman^  2  Show.  492,  and  note. 
3  xMod.  115.8.  C. 

2.  He  may  plead  several  judgments,  &c., 
and  conclude  qwtd  fki&n  habeiy  nee  ad  aliquod 
tempu9  kabuit,  any  assets  of  the  testator's, 
pnzterquam  bona  et  ttUaUa^  sufficient  to  satisfy 
those  judgments,  &c.  Vangh.  103.  Beake 
T.  Keniy  Carth.  195. 

3.  He  must  plead  all  his  judgments,  or  he 
loses  his  right  of  preferring  tbem.  Aifield  v. 
Parker,  Holt,  310.-    12  Mod.  496. 

4.  If  an  executor  plead  a  judgment  gene- 
rally, he  confessed  assets  for  so  much,  and 
cannot  afterwards  say  he  has  assets  to  a  less 
value.  Pvrker  v.  A\field,  12  Mod.  527.  Sed 
tide  1  Saund.  337  a, 

5.  if  he  pleads  it  badly,  he  confesses  assets 
lor  it    12  Mod.  527. 

6.  If  an  executor  has  assets  to  the  value  of 
loot.,  and  two  actions  are  brought  against  him 
for  1 00/.  a  piece,  and  judgment  in  both,  he 
shall  be  charged  to  each  judgment  with  assets 
of  100/.,  and  shall  be  compelled  to  the  payment 
of  200^  without  possibility  of  avoidmg  it. 
Rock  V.  Layton,  Com.  88. 

7.  In  debt  against  several  executors,  they 
cannot  plead  judgment  against  one  of  them  as 
administrator;  and  e  eonverao,  Parker  v.  Afas- 
Urg,  1  Sid.  404. 

8.  An  erroneous  judgment  is  a  good  bar 
until  reversed  by  error.  EdffeeomS  v.  Dee, 
Vaogh.  94.     WiUiams  v.  Fowler,  Stra.  407. 

9.  If  he  pleads  divers  judgments,  and  fails 
in  one,  it  is  ill  fbr  the  whole.  Anon.  Comb. 
318.  ii(/ie/a  V.  PqrAer,  Holt,  310.  2  8aund. 
50,  51. 

10.  An  executor  should  plead  debts  truly; 
bat  it  is  not  fraudulent  to  confess  judgments 
exceeding  the  debts,  if  the  debts  exceed  the 
assets.    Salk.  312.    lb.  n.(a). 

11.  An  exacutor  may  confesi  a  judgment, 
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and  plead  it  in  bar  of  assets  commenced,  but 
not  to  a  trustee  fbr  several  creditors;  he  may 
also  plead  a  judgment  confessed  after  general 
issue,  puis  darrein  continuance.  1  Saund. 
333  a.  n.  (8).  and  n.  [e];  333  6.  n.  [e]. 

12.  He  is  bound  to  plead  such  judgment  in 
bar  to  the  action,  otherwise  it  will  admit  assets 
to  satisfy  it    1  Saund.  337  a. 

13.  After  satisfaction  acknowledged,  he 
cannot  plead  that  judgment  in  bar,  and  that 
he  has  nothing,  &c.  Hampton  v.  Bartholo- 
mew, Cro.  Eliz.  728. 

14.  To  a  scire  facias  upon  an  interlocutory 
judgment  against  an  executor,  the  defendant 
cannot  plead  a  judgment  in  bar.  Weston  v. 
James,  Salk.  42.  315. 

15.  Executor  cannot  plead  judgments  to  the 
scire  facias,  which  he  might  have  pleaded  to 
the  action.  Earle  v.  HirUon,  Stra.  732.  Smith 
V.  Harman,  6  Mod.  142. 

16.  If  an  executor  or  administrator  pleads  a 
judgment,  he  need  not  show  that  the  testator 
or  intestate  made  such  a  bond,  but  it  is  suffi- 
cient to  show  the  declaration  on  which  the 
judgment  was  given,  whereby  it  appears  that 
the  plaintiff  declared  on  such  a  bond.  Lutw. 
[247]. 

17.  It  need  not  be  alleged  that  the  judg. 
ments  were  fbr  true  and  Just  debts.  Palmer 
V.  Lawson,  1  Lev.  200.    Lutw.  [248] 

18.  The  plea  should  allege  in  what  court, 
and  the  term,  &.c.  when  recovered,  else  it  b 
bad  on  a  general  demurrer.  Jordan  v.  Paw* 
cett,  1  Mod.  50.    1  Saund.  328  a.    lb.  n.  (1). 

19.  If  executor  plead  a  recognizance,  he 
must  set  it  fbrth;  butof  a  judgment,  need  only 
say,  in  such  a  court  of  Westminster  it  was 
had  against  him;  but  if  in  an  inferior  court, 
must  give  its  jurisdiction,  and  say  taliter  pro- 
cestamfuit.    Ingram  v.  Foot,  12  Mod.  613. 

20.  If  the  judgment  were  against  teptator 
and  another,  the  plea  should  state  the  survi* 
vorship  of  the  testator.    2  Saund.  54.  n.  (4). 

21.  A  plea  of  judgment  recovered  against 
executor  himself  need  not  allege  the  debt 
which  is  the  consideration  of  the  judgment^ 
nor  aver  that  the  debt  was  a  just  and  true  oue, 
nor  that  the  judgment  remains  in  force.  1 
Saund.  329.  n.  (3)  (4)  331. 

•12.  That  the  lands  are  of  less  [  *676  ] 

value. 

1.  To  debt  fbr  rent  against  an  executor  as 
assignee  in  the  debet  and  detinet,  plene  ad- 
ministravit  is  no  plea;  but  if  the  land  be  not 
worth  the  rent,  he  must  plead  it  specially. 
HSouU  V.  Moodie,  Palm.  117,  15a  BiUing- 
hurst  V.  Speerman,  Salk.  297.  317. 

2.  He  should  tender  the  value  or  pay  it  into 
court.    1  Saund.  112.  n.  [c] 

3.  If  sued  as  executor,  he  may  plead  plens 
administravit^  and  show  that  the  .land  yields 
no  profit,  and  no  assets  aliunde.  1  Saund.  111. 
n.  [e],  Billinghurst  v.  Speerman,  Salk.  297. 
317: 

4.  If  he  enter  and  be  sued  as  assignee  fbr 
use  and  occupation,  be  may  show  under  the 
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GBeral  iMoe  that  the  knd  yieldi  no  profit,  or 
8  than  the  rent    1  Sannd.  1  a.  n.  [a]  112. 
n.  [c] 

5.  If  the  land  yield  a  profit  equal  to  the 
rent,  he  is  bound  to  apply  it  to  the  payment  of 
the  rent  in  the  first  instance.  1  Saund.  111. 
n.  [c] 

6.  If  the  land  yield  a  profit  less  than  the 
rent,  he  must  plead  o/etM  adminiatratnt  prmter 
the  profit    1  Sauna.  113.  n.  [c] 

7.  The  plea  must  be  certain,  showing  the 
time  when  they  were  of  less  value;  vIm,  whe- 
ther at  the  death  of  the  testator,  or  before,  or 
since.    PoU.  133. 

la  Set  off. 

An  executor  to  whom  the  testator  was  in- 
debted cannot  set  off  his  debt  on  a  set.  fa,  to 
continue  suit,  on  the  testator's  dying  between 
▼erdict  and  judffment  Burnet  v.  ifoUen,  1 
Mod.  6. 

14.  Deed  of  eift 

A  fraudulent  deed  of  gilt  of  goods,  made 
to  deceive  creditors,  shall  not  be  pleaded  by 
his  executor  or  administrator,  but  majr  be 
aToided  by  his  creditors,  and  the  goods  liable 
to  them  in  the  hands  of  the  jrrantee,  as  execu- 
tor ^  ton  tort,  Hawea  ▼.  Loader^  YelT.  196. 
15.  Statute  of  limitations. 

To  an  action  of  debt  brought  by  an  execu- 
tor against  a  sheriff  to  recover  money  levied 
on  a  Ji,  fa,,  under  an  execution  sued  out  by 
the  testator,  the  defendant  cannot  plead  the 
statute  of  limitations.  Coekram  v.  Wdlnt,  3 
Mod.  312. 

16.  WiU  rovoked. 

If  an  executor  give  a  legatee  a  bond  for  the 
payment  of  his  legacy,  he  cannot  plead,  to  an 
action  on  it,  that  uie  testator  revoked  the  wilL 
BlaekwM  v.  Borden,  1  Mod.  113. 

17.  Uuoore  prist 

Where  the  testator  is  bound  by  bond  to  pay 
a  sum  of  money,  in  an  action  against  his  ex- 
ecutor,  he  ought  to  plead  uncore  prist  Lee 
T.  Garret,  T.  Raym.  416. 

(e)  Replicationa, 

1.  Executor  pleads  several  judgments;  the 
plaintiff  may  reply  to  all,  or  to  any  one,  at  his 
election.  Jefferiee  v.  Dee,  1  Lev.  281.  Ash- 
ion  V.  Sherman,  1  Ld.  Raym.  263.  Comb.  444 
8.C. 

3.  To  debt  on  bond,  if  he  pleads  six  judg- 
ments, this  confesses  assets  for  above  five;  and 
if  the  roplication  takes  issue  upon  the  rieno 
ultra  BO  much,  it  is  ilL  Parker  y.  Atfield, 
8alk.  312. 

3.  The  replication  should  not  conclude  with 
a  verification.  Aehton  v.  Sherman,  12  Mod. 
153,154 

4  In  debt  against  executors  in  Middlesex, 
and  fdene  adminiitraverunt  pleaded,  plaintiff 
may  reply  assets  in  another  county.  1  Dy. 
SO.  pi.  306. 

5.  To  debt  on  bond  against  an  executor,  if 
he  plead  two  judgments,  and  that  he  has  but 
such  a  sum  towards  aatisfiiction,  the  plaintiff 
may  reply  that  he  paid  but  so  much  on  the 


first  judgment,  and  so  mack  on  tlw 
and  kept  them  both  on  fool  bj  tend  aodecmik 
Maam  v.  iSitrcftoa,  2  Mod.  36.  Van^  103, 
7Vimor*s  case,  8  Co.  132  a.     1  Saund.  334 

6.  Debt  against  executor,  who  pleada  reto. 
very  by  a  stranger  against  him,  and  thai  tke 
recovery  was  for  a  just  and  troe  debt;  fin 
plainti^  roplies  that  the  reooverj  was  by  cotic; 
the  replication  held  bad,  for  not  traversii^  Aat 
it  was  had  for  a  just  and  true  debt    Mo.  705. 

7.  There  should  not  be  a  traveiae  at  the 
debt  being  due.  TVeCAaoy  ▼.  AekUmi^  3 
Saund.  50. 

8.  To  an  action  of  debt  on  bond 
executor,  if  the  defondant  plead  that  the 
tor  was  indebteid  to  the  plaintiff  npoo 
a  statute-merchant  *yet  in  force,  and  [  *€T7  ] 
no  assets  uhra,  the  plaintiff  may  re- 

^y  that  the  statute  was  destroyed  by  firt 
BtidUev  y.  Aoioard,  1  Mod.  186. 

9.  If  in  asettm^U  he  plead  an  eUigatn 
not  yet  due,  the  plaintiff  may  reply 
ultra,    Lemun  v.  Foolte,  3  Lev.  57. 

10.  So,  to  a  plea  of  iudgmenta 
and  no  assets  ttifiv,  the  plaintiff  may  npfyf 
assets  uUra,  or  that  any  one  of  the  ja4ginents 
aro  satisfied.    Vaugh.  103. 

11.  If  an  executor  makes  a  new  ptemiae, 
he4oees  the  benefit  of  the  statute  oflimltntinpa. 
Holt,  427. 

12.  If  on  judgment  pleaded,  plamtHf  pray* 
judgment  when  assets  oome,  be  ahall  not  bs 
chargeable  till  those  are  paid,  thooeli  be  had 
no  money  to  do  it  time  of  plea.    12  Mod.  SS3. 

(f)  Rejoinder. 

1.  In  eUMumpBit  against  an  executor,  if  ths 
defondant  plead  several  judgments  recovered, 
and  no  assets  uUra,  and  the  plaintiff  re]dv/cr 
fraudem  to  each  judgment  separately,  the  de. 
fondant  may  rejoin  generally  that  the  aaid 
judgments  were  not  kept  on  foot  by  frand,  and 
need  not  traverse  each  judgment  separately. 
Beak  v.  Kent,  11  Mod.  A\, 

3.  Executor  pleads  a  judgment;  the  pfaoa- 
tiff  replies  fraud;  the  fraud  must  be  travetjed 
Parker  v.  A\fUld,  1  Ld.  Raym.  67a  12  Mod 
527.    1  Saund.  334    3  Id.  50. 

3.  It  may  be  traversed  generally,  or  paztU 
cularly  in  each.    1  Saund.  334 

4  If,  to  an  action  against  executor,  be  pkad 
a  judgment  against  him  beyond  which  he  hu 
not  assets,  and  plaintiff  replies  that  defondant 
settled  the  debt,  and  still  kept  judgment  on 
foot  by  covin,  defondant  must  traTerse  the 
covin  and  not  the  manner  of  settling  the  debt 
Weale  v.  Cfateedon,  W.  Jo.  91. 

5.  Debt  against  an  executor;  he  pleads  a 
judgment  a^  no  assets  ultra;  the  plaintiff 
repues,  they  are  kept  on  foot  by  fi^od;  the 
defondant  says  he  did  not  keep  the  judgments 
on  foot  by  covin,  but  because  he  did  net  say 
**nor  any  of  them,**  the  plea  waa  held  bad. 
Richfield  T.  VdaO,  Carter,  192. 

(g)  EtAdenee, 

1.  On  no  unfuoo  eaceaUor  pleaded,  the  de- 
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frndwiit  cannot  give  letters  of  ^'^'n'n^fftrnttTm 
in  eTidenoe.    Comb.  220,  221. 

S2,  XJnder  jAene  adminUtramt^  the  executor 
■howinfl^  the  debts  paid,  most  show  them  paid 
before  ^e  eommencement  of  the  action,  but 
judgment  a^nst  him  shall  be  de  bonis  testa- 
terse  tantitm,^    1  Dj.  32.  pi  2. 

3.  I£  he  confess  judgment  in  astutnpnt^ 
where  there  is  another  debt  on  obligation,  he 
ehall  pay  both,  though  there  be  assets  onijr  to 
Mtisfy  the  obligation.    3  Lev.  113. 

4.  In  a8$umpnt  on  pUne  adminiatmvU 
pleaded,  the  plaintiff  must  prove  the  debt,  or 
he  shall  recover  only  nominal  damages,  though 
there  are  assets.    Holt,  306.    Salk.  296. 

5.  The  plea  of  ne  unqu£8  exutUor  does  not 
deny  the  cause  of  action.    1  Saund.  207  a. 

6.  If  executors  suffer  judgment  to  go  against 
theoi  by  de&ult,  it  is  an  admission  of  assets, 
and  the  sheriff  may,  on  the  ^ri/acios,  return 
tideviUtamL  Rook  y.  Sheriff  of  SaUalmry,  12 
Mod.  411.  Salk.  310.  ZVeiZ  v.  Edwardt,  6 
Mod.  308. 

7.  A  plea  of  release  to  testator  or  payment 
by  him,  admits  assets.  Haneocke  v.  Prowd^ 
1  Saojid.  335. 

8.  So,  fion  est  faetmn  teaiatorit  admits  as- 
•ete.     1  Saund.  335. 

9.  In  debt,  **  fully  administered*'  admits  the 
debt;  otherwise  in  case.  Saunderoon  v.  iVt- 
ehoUe,  Holt,  304 

10.  Pleading  two  judgmenti  admits  assets 
above  one.    1  Ld.  Raym.  679. 

11.  If  an  executor  do  not  plead  pilene  admi- 
nutravU^  he  admits  assets.    Salk.  310  n. 

12.  JVia  osftimoitt  admits  assets.  1  Saund. 
335. 

13.  Issue,  diat  executors  had  assets  on  the 
day  of  the  writ,  is  well  supported  by  evidence 
of  assets  paid  into  their  hands  in  the  preroga- 
tive court  on  that  morning,  though  they  prove 
immediate  payment  of  it  over  to  another  cre- 
ditor by  order  of  the  court,  previously  to  the 
actual  issuing  of  the  writ    2  Dy.  20a  pL  16. 

(h)  Judgment,  and  sssctition,  Ac 

1.  A    judgment    for    uamages, 

[  *678  j  though  *K>r  a  breach  committed  in 
the  executor's  time,  is  always  in  the 
first  instance  de  bonie  tettotortt.  BuU  v. 
WnOer^  Palm.  314  Z>ean  and  Chapter  of 
Brittol  V.  Guyae,  1  Saund.  112.  CoUine  v. 
Jfiorottghgoodi  Hob.  188.  CosfiZion  v.  Exe- 
cutor <a  Smith,  Hob.  283. 

2.  The  judgment  is  de  ban,  tett,  wherever 
he  is  sued  as  executor.  1  Saund.  111.  n.  1. 
n.  [c]. 

3.  Judgment  against  an  executor  ought  not 
to  be  de  £mts  teilalorts,  unless  he  be  named 
executor.  1  Saund.  112.  lb.  1  a.  n.  (1).  111. 
n.  (1). 

4.  Where  an  executor  or  administrator  is 
charged  as  assignee,  the  judgment  is  de  boms 
mropriii.  TOnyv.  iVonit,  Mk.  309.  1  Ld. 
Raym.  5S3.  a  C.    1  Saund.  1.  n.  ( 1). 

5.  But  where  one  is  charged  as  executor, 
the  judgment  shall  be  de  bonU  teetatoris, 


though  he  might  have  been  charged  as  as- 
signee.   Buekley  v.  Pirk,  Salk.  316. 

6.  If  an  executor  plead  pleinment  adrntnit- 
(er>  and  afterwards  relinquish  the  issue,  and 
confess  the  action,  the  judgment  shall  only  be 
de  bonie  teetatorit.  Bird  v.  Calmer,  Hob.  178. 
lb.  164. 

7.  An  executor  promises  **  in  consideration 
the  plaintiff  had  at  his  request  accounted  with 
him,"  the  judgment  shall  be  de  bonie  propriis, 
as  if  he  had  promised  in  consideration  df  for- 
bearance.   Hdwee  v.  Smith,  2  Lev.  122. 

8.  If  the  defendant  plead  ne  ungues  executor, 
and  it  be  found  againit  him,  yet  iudgment 
shall  be  de  bonis  tettatoris  si,  &c.  before  he 
shall  be  charged  de  bonis  jproprUs*  Wheatley 
V.  Xian«,  1  Saund.  217. 

9.  The  sheriff,  on  a  scire  facias,  returned 
lutUa  bona  tesiatoris  to  batisfy  tlie  debt,  but 
that  he  had  levied  the  damages  de  bonis  testa' 
Unris;  the  return  held  iU,  for  the  debt  is  first 
to  be  satisfied  of  the  goods  of  the  testator,  and 
if  that  be  not  sufficient,  the  damages  are  to  be 
de  bonis  propriis.    Herns  v. ,  1  Lev.  7. 

10.  If  executors  plead  performance  of  the 
condition  of  a  bond  by  themselves,  which  is 
found  against  them,  the  judgment  shall  be  for 
the  damages  de  bonis  propriis ',  but  a  ca,  sa. 
cannot  issue  against  executors,  except  where 
a  devastatit  is  returned,  or  there  are  no  goods 
of  the  testator.    Mo.  69. 

11.  On  plene  administravU  pleaded  by  an 
executor,  tne  plaintiff  may  immediately  take 
judgment  of  assets  quando  acciderint.  Ship- 
l€y'scase,8Co.l34b. 

12.  Held,  that  where  executors  to  an  action 
of  debt  on  bond  plead  nothing  in  their  hands 
generally,  the  ]:iaintiff  may  have  his  judg- 
ment  imn^ediately,  to  be  executed  when  assets 
foil.    JVoeUv.iVe2son,2Saund.226. 

13.  Upon  plene  administravU,  the  executor 
is  only  liable  to  the  amount  of  the  assets  proved. 
Salk.  310.  n. 

14  On  a  plea  of  pHene  administravit,  and 
issue  thereon,  the  finding  assets  is  sufficient; 
the  finding  that  they  are  beyond  sea  is  sur- 
plusage.   DowdaWs  case,  6  Co.  46  b. 

15.  Where  a  bond  is  forfeited  in  the  lifetime 
of  the  testator,  the  penalty  is  the  legal  debt ; 
and,  on  the  issue  what  is  due,  must  cover  so 
much  assets;  but  on  a  bond,  where  the  day  of 
payment  is  not  come,  the  assets  only  can  be 
covered  for  the  sum  in  the  condition.  Bank 
qf  England  v.  Morriee,  Stra.  1028. 

16.  Under  a  sci.fa,  on  a  judement  against 
testator,  he  is  only  liable  to  the  amount  of 
assets  proved  to  bo  in  his  hands.  1  Saund. 
219  6. 

17.  If  several  outitanding  judgments  have 
been  pleaded,  the  fixture  aHeti  shall  be  in  the 
first  place  applied  to  them.    1  Saund.  336  6. 

18.  Where  one  appears,  and  the  rest  make 
defiiult,  upon  the  return  of  the  eopias,  &«.,  the 
plaintiff  shall  have  his  judgment  against  all, 
de  bonis  testatoris;  but  for  the  costs,  only 
against  him  that  appears;  and  all  must  join 
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in  error.    Roub  t.  Etkeringten,  2  Ld.  Raym. 
870.    Salt  312.  S.C.       - 

19.  Execution  de  bonis  propriis  can  only  be 
had  against  those  who  appear.  Anon,  12  Mod. 
10. 

20.  If  the  executor  pleads  an  ill  plea,  judg- 
ment shall  be  given  ae  bonis  propriis  as  to 
damages  and  costs.  Baldwin  r.  Churchy  10 
Mod  324. 

21.  Non  assumpsit f  or  other  general  issues, 
should  not  be  pleaded  without  good  cause; 
for,  if  the  plaintiff  succeeds,  the  executor  will 
be  liable  de  bonis  propriis.    1  Saund.  336  a, 

22.  Judgment  for  costs  against  them  will 
be  in  all  cases  de  bonin  tettatoris,  et  si  non^  ^c. 

tunc,  Sfc.  Archer  Y.Dalbyt^  Palm.279. 
[  *670  ]  *23.  If  a  judgment  be  against 
two,  and  ono  die,  tho  plaintiff  can 
have  a  scire  facias  against  the  survivor  alone, 
and  not  against  the  executor;  but  he  may 
have  an  elegit  against  the  land  of  the  survivor 
and  also  of  the  heir  and  terre-tenants  of  the 
deceased.    2  Saund.  51.  n.  (4). 

24  If  an  executor  pleads  bonds  and  judg- 
ments, and  no  assets  ultra  the  judgments,  and 
the  plaintiff  replies,  that  the  bonds  were  fraud- 
ulent, and  it  li  found  against  him,  he  cannot 
have  judgment,  though  the  assets  are  found 
to  be  uUra  the  judgments  pleaded.  Chambers 
T,  Shaw,  Com.  206. 

XXVI.  PROCREDINOS  IN  EQmTT. 

Where  an  executor  forwards  the  plaintiff, 
who  is  creditor  for  a  just  debt,  by  confessing 
the  bill,  this  is  not  per  fraudem,  and  he  shall 
be  protected  against  the  subsequent  judgments 
at  law.  Morrice  v.  Bank  of  England,  Ca.  T. 
Talb.  217  to  226. 

XXVIII.  Miscellaneous. 

1.  An  executor  more  actually  represents 
the  person  of  his  testator  tlian  the  heir  that  of 
his  ancestor.    2  Saund.  137. 

2.  He  docs  not  forfeit  the  goods  which  he 
has  as  executor  by  outlawry  or  attainder.  1 
Ro.  147. 

^  3.  A  citizen  and  freeman  of  London  being 
discharged  of  prisage,  his  executor  shall  be 
also  discharged  for  the  wines  which  he  has  as 
executor.    Mo.  833. 

EXTENT. 
I.  When  it  lies,  p.  679. 
IL  Relative  to  the  form  op  the  writ,  p. 

679. 
III.  What  is  liable  to  an  extent,  p.  679. 
IV.  What  not,  p.  679. 
V.  Proceedings  upon  rr,  p.  680. 
VI.  Epfect  and  relation  op  it,  pu  681. 
[See  ante,  tit  Elbqit,  p.  572,  &&] 


I.  When  it  ubs. 
1.  A  dc4)t  due  to  a  man  ^'ure  tixoris  is  con- 
sidered  as  a  debt  originally  due  to  him,  within 
the  meaning  of  the  statute  7  Jao.  1.  c.  15,  and 
he  may  have  an  extent  in  aid  for  it  Meg.  v. 
'^homtor*,  Parker,  271. 

An  affidavit  that  the  crown*i  debt  is  in 


danger  of  being  lost  mmr  tie  made  to  gnond 
an  immediate  extent    Mex  ▼.  Toybr,  &a^- 
128. 
II.  Relative  to  the  form  of  the  wrtt. 

1.  An  extent  cannot  be  antedated,  but  mart 
bear  teste  at  the  day  it  issues,  tbongh  out  of 
term ;  for  it  issues  out  of  the  equity  side  of  the 
Exchequer,  which  is  always  open.  Res  t. 
Mann,  2  Stra.  749. 

2.  If  tested  before  thiB  day  it  iasoes,  it  will 
be  superseded  on  motion,  as  irregabr.  Id. 
ibid. 

III.  What  is  liable  to  an  extest. 

1.  Conusee  takes  a  lease  for  years  of  bnd, 
and  grants  it  over ;  a  puisne  statute  can  ex- 
tend it    Palm.  274. 

2.  Goods  pawned  may  be  taken  nnder  it 
1  Saund.  219  h, 

3.  Goods  taken  in  execntion,  and  remaia- 
ing  unsold,  are  liable  to  an  extent  tested 
after  their  seizure,  or  at  all  cvenU  after  the 
teste  of  j(i./a.  1  Saund.  219  ^.  n.  [t].  2  Id. 
70*. 

4.  If  the  conusor  on  a  statute  staple  be 
taken,  and  escapes,  yet  his  goods  and  Isods 
may  be  extended  on  the  same  statute.  BUimr 
Jield  V.  Useunck,  5  Co.  86  b. 

5.  So,  if  the  conusor  be  taken,  sad  die  in 
execution.    Id.  ibid. 

IV.  What  WOT. 

1.  A  bill  of  exchange  payable  to  Ato  tiis 
use  of  B,  assigned  by  indorsement  to  C,  can- 
not be  extended  for  a  debt  due  to  the  king  bf 
A.     Cramlingion  v.  Evans,  1  Show.  5. 

2.  An  extent  of  a  tenement  is  not  food ;  bat 
it  ought  to  be  of  a  messuage  and  land  certain. 
Mo.  o. 

3.  If  the  sheriff  extends  the  lands  of  u 
heir  within  age,  it  is  void.  Hmrweod  v.  Phi- 
lips, Orl.  Bridg.  472. 

•4.  It  b  void,  not  only  against  the  [  ■680  J 
heir    (though    he   consented,)   but 
against  others.    Keite  v.  CtoptoUj  OrL  Bridg. 
475.  S.  C. 

5.  The  infant  might  bring  an  action  far 
the  mesne  profits.  JCeite  v.  C2oplon,  Carter, 
19,20.    Orl.  Bridg.  475.  S.  C. 

6.  If  the  sheriff  do  extend  such  lands,  «n 
action  lies  against  him.    Id.  ibid. 

7.  Copyhold  lands  are  not  liable  to  be  wtbei 
upon  an  extent,  because  it  would  be  prejudi- 
cial to  the  lord  of  the  manor.  Bex  v.  Bmdd, 
Parker,  195. 

8.  If  a  debtor  to  the  king  make  a  lease  for 
years,  such  lease  shall  not  be  extended  in  the 
hands  of  the  purchaser,  for  the  king's  debt 
Fleetwood's  case,  8  Co.  171  a. 

9.  At  common  law,  if  tenant  in  tail  had  be- 
come indebted  to  the  king  by  judgment,  re- 
cognizance, obligation,  or  otherwise,  and  died, 
the  king  could  not  extend  the  land  in  the  sei- 
sin of  the  issue  in  tail,  for  the  king  is  booad 
by  the  Stat  de  donis  ccfikditionaHbus,  Ander 
son^s  case,  7  Co.  21  a. 

10.  The  33  Hen.  a  c  39,  extended  only  to 
judgments,  recognizances,  obligations  or  odier 
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;  therdfbre,  if  tonant  in  tail  be  in 
any  other  manner  indebted  to  the  kin^,  and 
dies,  the  land  in  the  seisin  of  the  issue  in  tail 
shall  not  be  extended  by  virtue  of  that  act 
A.ndermm'8  case,  7  Co.  21  a. 

11.  If  tenant  in  tail  becomes  indebted'  in 
one  of  the  ways  within  the  act,  aitd  dies,  the 
land  cm  be  extended  only  in  the  seisin  of  the 
Issne  in  tail,  and  not  in  the  seisin  of  the 
alienee,  to  whom  it  has  been  bona  fide  aliened 
before  any  process  or  action.  Andersons 
caac,  7  Co.  21  a. 

12.  The  33  Hen.  8.  c.  39,  eftends  only  to 
debts  origrinally  and  immediately  due  to  the 
king  by  judgment,  recognizance,  obligation, 
or  other  specialty,  and  not  to  debu  which  are 
due  to  a  subject,  and  belonged  or  accrued  to 
tlie  king  by  reason  of  attainder,  gift,  outlaw- 
ry, dtc.     Lord  Anderton's  case,  7  Co.  21  a. 

13.  Tenant  in  tail  of  the  manor  of  D  be- 
comes bound  in  a  recognizance  to  J  S,  which 
recognizance  afterward  comes  to  the  queen 
by  the  attainder  of  J  S  for  high  treason ;  ten. 
&nt  in  tail  dies,  and  the  issue  in  tail  aliens  the 
land  bona  fide;  the  queen  cannot  by  force  of 
atat.  33  H.  8.  c  39.  s.  75,  extend  the  manor  of 
I)  in  the  hands  of  the  alienee.  Anderson^s 
caae,7Co.21  a. 

V.  Proceedings  on  it. 

1.  By  the  statute  of  Acton  Bumel,  the  ex- 
tenders  are  to  take  the  lands  if  they  appraise 
too  high,  and  must  pay  the  debt  **statim;**  but 
muere  as  to  the  meaning  of  that  expression. 
BuiUr  V.  Baker^  3  Leon.  274. 

2.  Debts,  either  by  specialty  or  simple  con. 
tract,  may  be  found  and  seised  into  the  king's 
bands  to  the  third  degree,  but  not  beyond. 
Rex  V.  MuUman,  Parker,  250.260. 

3.  If  the  sheriff  extend  the  land,  and  before 
liberate  an  Exchequer  writ  for  levying  the 
king*s  debt  be  awarded  to  him,  the  sheriff  is 
bounrl  to  serve  the  king  first    Hob.  339. 

4.  If  a  debt  be  assigned  to  the  king,  he  shall 
have  all  the  conusor's  land.  Hungate  v.  Hall^ 
3  Leon.  240. 

5.  If  the  sheriff  sell  the  goods  seized  under 
tifi.  fa,  and  after  the  sale  an  extent,  tested  on 
the  day  thereof,  be  delivered  to  him,  the  plain- 
tiff  may  recover  the  proceeds  on  the  sale  in  an 
action  for  money- had  and  received  against  the 
sheriff;  but  if  he  sell  under  the  extent,  and 
pay  the  proceeds  to  the  crown,  the  plaintiff 
can  in  no  case  have  such  an  action.  2  Saund. 
70  e,  n.  [i].  70./.  n.  [i] 

6.  A  term  cannot  be  extended  without 
showing  the  beginning  and  certainty  of  the 
term;  and  the  extent  and  appraisement  ought 
to  be  by  the  oath  of  twelve  and  not  by  the 
sherjff;  and  if  the  term  be  mistaken  in  the 
inquisition,  and  the  term  so  mistaken  be  ap- 
praised by  the  jurors,  the  sale  by  the  sheriff  is 
void.  Pa/ifier*«case,4Co.74.  Cro.EL584. 
S.C. 

7.  Lessee  for  years  may  pay  the  rent  to 
the  extender.  Bp,  of  BritUno^s  case,  3  Leon. 
113. 


8l  If  an  extent  be  avoided^by  a  prior  stat- 
ute, the  puisne  conusee  may  enter  when  the 
other  is  satisfied.    Curton^s  case,  3  Leon.  239. 

9.  An  attachment  was  granted  against  a 
person  refusing  to  be  examined  for  the  crown 
upon  the  execution  of  an  extent  Reg,  t. 
iVeio«2,  Parker,  269. 

10.  The  writ  of  extent  need  not  be  returned. 
Hoe  V.  BouUon^  5  Co.  89  b. 

*VI.  Effect  and  relation  of  rr.  [  *681  ] 

1.  An  extent  binds  the  goods  from 
the  teste,  1  Saund.  219  g.  n.  [i]. 
■  2.  An  immediate  extent  against  the  kmg^a 
debtor  tested  afler  a  distress  for  rent  justly 
due  to  the  landlord,  with  notice  to  the  tenant, 
being  the  king's  debtor,  and  appraisement  of 
the  goods  and  chattels,  but  before  sale,  shall 
prevail  against  the  distress.  Rex  v.  Cotton^ 
Park.  112.    See  1  Saund.  219  A.  2  lb.  70  e. 

3.  So  will  an  extent  tested  on  the  day  of  the 
date  of  an  assignment  under  a  commission  of 
bankruptcy.  Rex  v.  CoUon^  Park.  126,  127. 
2  Show.  480. 

4  But  a  commission  of  bankruptcy,  and  an 
assignment  prior  to  the  teste  of  the  extent,  are 
a  gc»d  bar  to  it.  jRex  v.  Mann^  Stra.  749.  AtL 
Oen,  V.  CapeU,  2  Show.  480. 

5.  The  extent  of  a  statute  does  not  change 
the  possession  till  a  liberate.  Grobham  v. 
Thornbnrough^  Hob.  82. 

6.  An  immediate  extent  shall  be  preferred 
to  an  extent  in  aid ;  and  a  second  immediate 
extent,  upon  which  evidence  was  offered  to 
find  the  goods  seised  in  aid,  shall  be  preferred 
to  a  prior  extent  not  offering  such  evidence. 
Rex  v.  Bowdage,  Park.  282.    Id.  281. 

7.  Immediate  extents  shall  be  preferred 
according  to  the  teste.  Rex  v.  QuasA,  Parker, 
281. 

8.  If  a  statute  be  once  extended,  the  conu- 
see shall  not  resort  to  the  personal  estate  in  the 
hands  of  the  executor  of  the  conusor.  Youi^ 
V.  Johnson^  1  Lutw.  [I5l,  152.] 

9.  No  action  of  debt  lies  so  long  as  the  ex- 
tent endures.    LUlingstoh's  case,  7  Co.  39  b. 

EXTINGUISHMENT. 
I.  What  operates  as  an  extimouishmxnt,  p. 

681. 
II.  What  not,  p.  682. 


L  What  operates  as  an  EXTraamsHMENT. 

1.  If  the  grantor  usurp  upon  the  grantee  of 
the  three  next  avoidances,  the  estate  of  the 
grantee  (being  remediless,)  is  drowned  and 
extinct,  as  much  as  if  it  had  been  granted  or 
surrendered.    Elvis  y^^bp,  of  York^  Hob.  323. 

2.  If  the  tenant  enfeoTO  the  lord  in  fee,  the 
seigniory  is  extinct  Fulmertton  ▼.  Steward^ 
Plow.  106. 

3.  If  a  remainder,  depending  upon  an  es- 
tate for  life,  escheat,  the  seigniory  is  extinct 
presently.  Weaton  v.  Gamon^  1  Leon.  255. 
3  H.  6.  1. 

4.  If  a  tenant  enfeoff  the  lord  and  a  stran- 
ger, who  re-enfeofi  the  tenant,'  the  whole  lord- 
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■hip  is  extinct,  being  by  the  aet  of  the  lord. 
Mo*  56. 

5.  If  land  holden  bj  knirht  twrrioe  be 
mnted  to  one  in  tail,  remainder  to  the  king, 
the  seigniory  ii  extinct  by  the  king*s  accept- 
ance of  the  remainder,  and  the  issue  shall  not 
be  in  ward  to  any  body.    2  Dy.  154.  pL  18. 

6.  When  the  tenancy  devolves  on  the  lord 
by  descent  or  purchase,  Alc,  all  the  tenure  and 
things  incident  to  it  become  extinct  FktDlk- 
ner  ▼.  BelUngham,  W.  Ja  233, 234 

7.  If  lessor  enter  upon  his  lessee  and  make 
a  feoffment,  the  reversion  passes,  but  the  rent 
is  extinct     Ma  280. 

8.  Estate  for  li&  is  extinct  by  a  fee  coming 
to  the  same  person.    Dom  and  WiUiet^i  case, 

1  Leon.  174. 

9.  Parson,  patron,  and  ordinary  be&re  13 
BHiz.,  made  a  lease  £u  ninety-nine  years, 
{ihera  being  a  former  grant  of  the  next  avoid- 
ance) ;  the  panpn  died ;  the  grantee  presented 
an  incumbent,  who  avoided  the  lease ;  it  was 
held  to  be  thereby  totally  extinfuiahed  as  to 
his  successor.  Plowden  v.  Oldjord^  Cro.  Car. 
582. 

10.  Baron  and  feme  lessees  for  years;  if 
the  baron  accepts  a  feoffment,  the  term  is  ex- 
tinct ;  otherwise,  by  bargain  and  sale  inrolled, 
or  by  fine.  Downing  v.  Seymour^  Cro.  Eliz. 
912. 

IL  If  lessor  mortgage  his  reversion  to  the 
lessee  in  fee,  the  term  is  utterly  extinct  Awm, 
3  Leon.  6. 

12.  By  release  of  part  of  land  charged  with 
rent,  the  whole  is  extinct  Rathtram  v.  Grtene^ 

2  And.  89.  1  And.  235. 

13.  All  services  are  extinct  if  lord  releases 
eervioesof  part  of  the  land.    1  And.  175. 

14  If  lessee  for  ten  years  grant  a  rent, 
charge  to  his  lessor  for  the  same  years,  and  the 

lessor  grant  the  remainder  in  fee  to 
[  *682 1  the  lessee  fer  ^ears,  by  this  *the 

rent  is  extinguished.  Baekhunfa 
case,  4  Leon.  2. 

15.  The  oonusee  of  a  fine  renders  the  land 
to  one  of  the  conusors  in  tail,  rendering  a 
rent-charge,  remainder  of  the  land  in  fee  to 
another  conusor;  the  rent  becomes  thereby 
extinguished*    Mo.  575. 

16.  If  tenant  of  a  manor  purchases  a  rent 
issuing  out  of  it,  the  rent  is  extinct  Otoen** 
ease,  2  And.  194 

17.  By  destroying  a  reversion,  a  rent  de- 
pending thereon  is  extinct    3  Leon.  261. 

18.  if  a  rent  be  granted  to  a  tenant  of  the 
land,  and  to  a  stranger  in  fee,  it  is  extinct  fiir 
a  moiety.    Bracebruige  v.  Cork^  Plow.  419. 

19.  A  condition  extinguish^ed  in  part  is  ex- 
tinguished whfdly ;  ctcus,  of  a  power  of  revo- 
cation.   Kibbet  V.  Zee,  Hob.  313. 

20.  Use,  and  condition  annexed  to  it,  is  ex- 
tinet  by  other  new  uses  limited  by  fine.  2 
And.  74,  75. 

21.  If  one  having  a  right  of  action  fer  land 
enters  and  makes  a  feofihient  of  parcel,  the 
action  is  gone  fer  the  whole.    Mo.  413. 


22.  Where  the  action  ibr  a 
gmshed,  the  thing  itself  is  also  extmgnidbed. 
Weodtoard  y.  Ld,  Darcy^  Plow.  184 

23.  A  thing  or  action  personal  ODoe  sob- 
pended  by  the  act  of  the  party  is  j"***"*-*  fia 
ever.    2  Dy.  140.  pL  39. 

24.  The  intermarriage  ^  the  obligor  with 
one  of  tiie  obligees  is  an  extingnishnBent  of 
the  whole  debt  against  both.  Woodmmrd  v. 
Ld.  Darey,  Plow.  184 

25.  Where  debtor  and  another  are 
executors  to  debtee,  the  debt  is 
PUtU  V.  Sherifi  rf  London^  Plow.  36.^ 

26.  But  9emb.  in  such  case  the  ocfisn  enly 
is  extinguished,  and  that  the  debt  remains  ss 
assets.  Woodward  v.  Ld.  ZWcy,  Plow.  194 
186. 

27.  And  the  actbn  is  extinct  in  such  case, 
though  the  debtor  dies  first,  and  did  ool  ad- 
minister at  all.    Plow.  184. 

IL  Wbat  not. 


1.  Tenant  fer  life  in  _ 
joins  with  him  that  has  the  innentanee,  in  a 
fine ;  the  estate  fer  life  is  not  extingeiafaed. 
EarltfClanrickard's  cue^Boh.  277, 27& 

2.  The  term  of  a  lessee  fbr  years  is  not  ex- 
tinguished by  his  being  made  a  tenant  to  the 
priBcipe  fer  the  purpose  of  suflferinf  a  eom- 
mon recovery.  Founiaine v. Coke^ ImoL  107. 

3.  If  devisee  of  a  term,  with  renniada 
over,  purchase  the  fee,  the  term  is  not  merged. 
Budiard  v.  Banmngtan^  1  And.  162. 

4  Grant  of  land  in  fee  by  indenUue  len- 
dering  rent,  and  re-entry  fer  non-paymeot; 
the  grantor  by  a  second  indenture  covenant- 
ing to  levy  a  fine  cmne  ceo,  dbc  to  the  only 
uses,  Slc  of  the  first ;  such  fine  being  levied 
will  not  extinguish  the  rents  or  conditmna  3 
Dy.  1 57.  pi.  28. 

5.  If  lessee  assent  to  being  ntade  feolfee  t» 
uses  of  the  same  land,  the  term  is  not  merged. 
Serjt  Beaumont  r,  Netdham,  1  And.  S233. 

6.  The  term  of  which  the  husband  is  pos- 
sessed in  the  right  of  his  wife  is  not  extzn- 
gttished  by  the  husband's  purchase  of  the  fee. 
Yong  V.  Radford,  Hob.  3. 

7.  General  entry  into  the  wanmnty  ibaD 
not  extinguish  a  rent  which  the  voncbee  has 
outoftheland.    2  Dy.  157  b.  pL  30. 

8.  The  lord  improves  part  of  the  waste,  and 
enfeofli  one  who  has  oommoa  appendant  of 
this  improvement;  it  does  not  extinguish  his 
common  in  the  residue.    3  Dy,  339.  pL  45. 

9.  Liberties  of  feirs,  marketa,  firae  warrens, 
and  tolls,  are  not  extinct  by  their  coming  to 
the  crown ;  otherwise,  of  wajfi^  estrays,  felons* 
goods,  dtc    Mo.  474 

10.  Tithes  are  not  extinct  1^  the  nnily  of 
the  land  and  rectory  inane  person.    Ma  538. 

11.  A  rescriptionofiiondsctmaail.  in  a  spi- 
ritual person  is  not  extinguished  by  the  lands 
coming  to  lay  hands.  JBp.  of  Lmeoim  and 
CfnDper*t  case,  1  Leon.  248. 

12.  A  bond  given  befere  marriage  to  the 
intended  wife,  conditioned  to  leave  her  warth 


FACTOR. 


689 


•o  imieht  it  wA  •xtinguiaM  by  the  marriage. 
Oae€  ▼.  Aeton^  12  Mod.  26a 

13.  The  action  is  only  raipended,  not  ez- 
tingtiUhed.    S.  C  Salk.  325,  and  note. 

14.  If  obli^;ee  makea  the  obligor  executor 
dmin^  the  minority  o^  another  executor,  it  is 
no   aaspension.      Uawetk  t.  PhUip&^  1  Ld. 

Raym.  605. 
[  *683  ]      •IS,  If  a  feme  executrix  of  an  ob- 

ligee  marries  the  obligor  it  is  no  ez- 
tinffaiehment    Oage  v.  iielon,  Salk.  326. 

16.  Though  a  bond  is  taken  for  a  simple 
contract  debt,  yet  if  it  is  after  an  act  of  bank- 
ruptcy, the  simple  contract  is  not  extingmshed. 
ilfn5rose  t.  CUndon,  2  Stra.  1042. 

17.  A  promise  cannot  be  extinguished  by  a 
bin  under  hand  alone,  because  it  is  not  of  a 
higher  nature.    Siayner  t.  Baker^  12  Sfod.  86. 


EXTORTION. 
I.  Wbat  itib,  p.  683. 
II.  Its  ivncT,  p.  683. 
m.  IiCDKTnixMT  foa  rr,  p.  683. 


I.  What  rr  ta. 

1.  It  is  extortion  in  a  clerk  of  the  peace  or 
other  officer  to  take  fees  when  none  are  due, 
or  a  greater  fee  than  is  doe,  or  beftre  it  has 
become  doe.  Rex  ▼.  BanuM^  6  Mod.  194 
W.  Jo.  65. 

1.  To  refuse  licenses  to  publicans,  except 
on  the  payment  of  a  sum  of  money,  is  extor. 
tion.    Bex  t.  Seymour,  7  Mod.  383. 

3.  It  is  extortion  in  the  clerk  of  a  market 
to  take  a  fee  for  his  view  only  of  vessels, 
where  he  neither  seals  them  nor  finds  them 
defective.    Ma  523. 

II.  Its  xmt'r. 

1.  Every  extortion  is  an  actual  trespass. 
Rex  ▼  fFoodward,  11  Mod.  137. 

2.  A  bond  obtained  by  extortion  is  void. 
Sninderson  v.  Warner,  2  Ra  240. 

3.  If  a  aheriff,  &c.  demand  more  than  is 
due  to  him,  a  promise  to  pay  it  will  be  of  no 
avaiL    Badow  v.  Salter,  W.  Jo.  65. 

III.  iNniCTMXiiT  fOK  rr. 

1.  To  extort  money  by  means  of  a  threat  to 
indict  the  party  of  perjury,  is  an  indictable 
ofienoe  at  common  law.  Bex  v.  Woodward, 
11  Mod.  137. 

2.  Extortion  in  the  ecclesiastical  courts  is 
punidiable  at  common  law.  Smytkei'e  case, 
Palm.  318. 

3.  Indictment  of  extortion  in  taking  20«. 
will  be  maintained  by  evidence  of  takmg  la. 
Rex  V  Burden,  1  Ld.  Raym.  149. 

4  An  indictment  for  extorting  ^divers  sums 
of  money*'  is  not  good,  for  it  is  too  uncertain ; 
it  ought  to  show  the  precise  sums  that  were 
taken,  and  the  pretence  upon  which  they  were 
taken.    Rex  v.  Tracy,  6  Mod.  31. 

5.  It  must  be  set  forth  whether  any  fee  or 
net  fee  waa  due.    Ldbt's  case,  3  Leon.  268. 


FACTOR. 

1.  The  same  office  which  is  now  borne  by 
persons  called  fkctors,  was  anciently  borne 
by  those  called  brokers.  HuUhino  v.  Player^ 
OH.  Bridg.  296. 

2.  If  one  of  two  joint-partners,  being  fo- 
reigners, buy  clothes  on  the  partnership  ac- 
count, and  send  them  to  the  oUier  in  London, 
he  may  sell  them  in  BlackwellJisJl,  without 
being  admitted  a  factor.  Hutchine  v.  Player, 
OrlBrid|r.298. 

3.  A  nctor  cannot  sell  the  goods  of  hie 
principal  upon  credit,  unless  he  haa  a  special 
authority  for  that  purpose ;  even  although  they 
be  perishable  goods,  and  were  in  danger  of 
spoiling  by  remaining  longer  in  his  hands  for 
want  of  buyers,  for  by  his  general  authority 
he  can  only  sell  for  ready  money,  iinon.  2 
Mod.  100. 

4  Or,  unless  the  usage  authorises  him  to 
sell  upon  credit    iinon.  12  Mod.  514,  515. 

5.  If  there  be  no  such  nsace,  and  the  sale 
is  on  trust,  the  foctor  is  only  liable,  and  sudi 
sale  is  a  conversion  in  him ;  and  if  the  nle  be 
not  in  market  overt,  no  property  ia  thereby 
altered,    iinon.  12  Mod.  515. 

6.  Though  a  factor  has  power  to  sell,  and 
thereby  bind  his  principal,  yet  he  cannot  bind 
or  afiect  the  property  of  the  goods  by  pledging 
them  as  a  security  for  his  own  debt,  thou^ 
there  is  the  formahty  of  a  bill  of  paroeb  and 
receipt;  and  therefore,  if  a  factor  pledge 
the  roods  of  hie  principal,  the  prin- 

cipsl*  may  recover  the  value  of  them  [  *6M  ] 
in  an  actbn  of  trover  against  the 
pawnee,  on  tendering  to  the  foctor  what  ia 
due  to  him,  without  any  tender  to  the  paw- 
nee. Daulrigny  v.  Duval,  cited  9  Mod.  398, 
notio.    .Polerfonv.  CfftA,  Stra.  117& 

7.  Debt  upon  bond  conditioned  to  perform 
covenants  in  an  indenture,  by  which  the  de- 
fondant  had  bound  himself  to  serve  the  East 
India  Company  as  their  factor,  and  to  account 
for  such  of  their  goods  as  should  come  to  his 
hands,  or  the  produce  of  them ;  breach,  that 
so  many  rupees  belonnng  to  the  Company 
came  to  hands,  which  tUieko  et  frauduUnter 
imbexUamt,  et  in  proprium  uoum,  &c;  re- 
solved, upon  demurrer,  that  this  was  no  breadi 
of  the  condition  of  the  bond ;  because  a  fketor 
has  power  to  use  the  stock  of  his  principal, 
and  to  answer  it  out  of  his  ovm.  Shepherd  v. 
MaideUme,  10  Mod.  144 

8.  Where  goods  are  sold  by  a  factor  at  his 
own  risk,  the  vendee  is  not  answerable  to 
the  owner.  Scrimekire  v.  Atderton,  Stra. 
1182. 

9.  If  a  factor  seU  the  goods  of  his  principal* 
and  receive  a  draft  from  the  vendee  on  his 
banker  for  the  value  of  them,  and  accept  from 
the  banker  notes  of  hand  in  discharge  of  such 
draft,  the  principal  cannot  recover  the  value 
of  the  goods  from  the  vendee,  although  the 
banker  fail  before  tho  notes  become  due ;  fbr 
the  principal,  by  receiving  the  notes  from  the 
fiictor,  takes  the  banker  aa  his  debtor,  and 
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thereby  releasee  the  yendee.     Vernon  ▼.  Bo- 
verie,  2  Show.  296. 

]  0.  Deceit  of  a  fiictor  beyond  sea  ia  evidence 
to  charge  the  merchant  here  in  an  action  of 
deceit     Wem  v,  MehoU,  Salk,  289. 

11.  A  factor  in  whose  hands  the  goods  of 
the  principal  are  bamed,  or  from  whose  cus- 
tody tliey  are  stolen,  without  any  default  on 
his  part,  is  not  liable  for  such  loss.  Anon.  2 
Mod.  100. 

12.  A  factor  to  whom  goods  have  been  con- 
signed, but  who  has  not  received  them,  may 
bring  trover  for  tliem ;  the  declaration  should 
conclude  ad  damnum  ipnua.  2  Saund.  47  h* 
e,  e.    Evans  v.  Martel^  12  Mod.  156. 

13.  After  delivery  of  goods  to  a  Actor,  tro- 
yer  will  lie  for  the  owner  to  recover  them  from 
a  stranger.    2  Saund.  47  6. 

14.  The  remedy  against  a  factor  is  account ; 
but  if  he  convert  goMls,  trover  will  lie.  Anon. 
12  Mod.  602. 

15.  Aosumpoii  also  lies  against  him  fi>r  re- 
fusing to  account    2  Saund.  127.  n.  [d], 

ISee  the  late  acU  of  the  4  G.  4.  c.  83.,  and 
6  6.  4  c  94.,  reepeeting  factors.'] 

FAIR. 

(See  also  post,  tit  Markct.) 

1.  If  the  place  where  a  fair  should  be  kept 
is  not  limited  by  the  grant,  it  may  be  kept 
where  the  grantee  will.  Dixon  v.  Robinson, 
3  Mod.  108. 

2.  A  new  fair  or  market  erected  in  a  town 
near  to  an  ancient  fair  or  market,  to  be  held 
the  same  day  with  the  said  ancient  fiiir  or 
market  is  a  nuisance.  Yard  v.  Ford,  2  Saund. 
173. 

3.  And  if  erected  without  patent,  it  may  be 
a  nuisance,  though  they  are  held  on  different 
days.     Yard  v.  Ford,  2  Saund.  1 74. 

4.  Every  person  has  of  common  right  a 
liberty  of  carrying  his  goods  to  a  public  fair 
fbr  sale.    Austin  v.  WhUread,  WiUes,  623. 

5.  But  he  cannot  erect  stalls,  or  place 
■tables  there  for  the  purpose  of  exposing  his 
goods  thereon  for  sale,  without  the  consent  of 
Uie  owner  of  the  soil;  if  he  do,  the  owner  may 
maintain  trespass  against  him.  Willes,  628.  n. 

6.  Toll  is  not  incident  to  a  fair ;  and  there- 
fere  passes  not  by  general  words  in  the  king*s 
grant  Heddy  v.  f^heeUumse,  Cro.  Elix.  558. 
592. 

FALSE  IMPRISONMENT. 
I.  Whkn  it  uxs,  p.  684. 
II.  When  rr  noes  not  lie,  p.  685. 
III.  Justification,  p.  685. 


I.  When  it  lies, 

1.  False   imprisonment  lies    for   arrest- 

ing A  under  a  warrant  against  B; 
[  *68A  ]  *tbough,  on  being  asked,  B  said  his 

name-was  A.  Mo.  457.  Thurbane*s 
ease,  Hardw.  323. 

2.  A  commitment  under  a  warrant  which 
does  not  speeiQf  the  crime  the  party  is  charg. 


ed  widi,is  false  imprisoniBent ;  and 
if  a  Serjeant  at  mace  justifies  an  arrest  bf  com^ 
mand  of  the  mayor,  his  plea  must  show,  vitk 
certainty,  for  what  cause  the  arrest  was  made. 
Boucher'* s  case,  Cra  Jac*  81. 

3.  False  imprisonment  lies  against  a  bailiff 
for  arresting  after  the  return  day  of  the  writ 
Anon.  7  Mod  62.  Holt,  70. 

4.  So,  for  arresting  before  the  writ  jasoed. 
Belton  V.  Johnson,  T.  Raym.  161. 

5.  Or,  if  a  capias  be  made  oat  of  the  ooorls 
at  Westminster  to  a  county  palatine.  S  Leon. 
89. 

II.  When  it  does  not  luc 

1.  When  an  arrest  is  made  by  pnceSi 
though  without  cause,  it  is  no  falMKimprisoo- 
ment     Granson  v.  Delamere,  Cro.  Eliz.  iS9. 

2.  False  imprisonment  lies  not  against  a 
sheriff  for  taking  the  body  by  virtue  of  a  cs.ss. 
upon  an  erroneous  judgment,  for  the  execu- 
tion ia  good  till  avoided  by  writ  of  error.  Gsld 
V.  Strode,  3  Mod.  325. 

3.  Nor  against  the  gaoler  of  a  liberty,  ibr 
detaining  a  prisoner  ciMnroitted  to  hk  custody 
under  a  warrant  firom  the  bailiff,  aUhoogh  the 
arrest  was  made  out  of  the  bailiff's  jurisdictioD. 
Oliet  V.  Beesey,  2  Show.  149. 

4.  Nor  against  a  gaoler,  for  detaining  a 
prisoner  under  a  legal  warrant,  althoogh  the 
arrest  was  illegally  made.  Oliet  y.  Matey,  2 
Show.  205. 

5.  This  action  lies  not  for  wrongrfiilly  tr- 
resting  a  man  upon  an  excommunicato  cofiem- 
do.    Btmn^eld's  case,  1  Mod.  70. 

6.  When  the  arrest  is  originally  good  and 
lawful,  subsequent  conduct  cannot  turn  it  into 
a  trespass  ah  initio,  but  party's  remedy  is  by 
special  action.    Ma  459. 

7.  An  action  for  false  imprisonment  will  not 
lie  against  a  magistrate  for  imprisonment,  in 
consequence  of  acts  done  by  him  in  the  char- 
acter of  a  judge.  Bushe*s  case,  1  Mod.  119. 
Hammond  v.  Howel,  I  Mod.  184.  S.  F. 

III.  Justification. 

1.  To  an  action  of  false  impriinminait 
against  a  sheriff,  a  justification  that  the  plaiA- 
tiff  was  brought  to  him  in  the  coastody  of  one 
B,  and  others  to  him  unknown,  by  virtue  of  a 
warrant,  and  that  be  detained  him  in  custody 
according  to  the  exigency  of  the  said  warrant, 
is  bad.    Keah  v.  Doughty,  6  Mod.  154. 

2  To  an  action  of  trespass  and  faJse  impris- 
onment, for  non-payment  of  a  fine,  if  the  de- 
fendant justifv,  he  must  answer  the  fine.  Oliet 
V.  Bessey,  2  Show.  205. 

3.  In  false  imprisonment  against  a  mayor, 
it  ia  not  a  sufficient  justification  that  the  pfaun- 
tiff  called  him  fool,  unless  in  the  execution  of 
hb  office.    Mo.  247. 


FALSE  JUDGMENT. 

1.  A  writ  of  false  judgment  lies  instead  of 
error  to  reverse  the  judgmentof  a  court  not  of 
record.    Jacques  v.  Cesar,  2  Saund.  101. 

2.  False  judgment  Um  not  on  proeeediiifi 
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oomt  of  neard,  nor  on  in  interlocolorv 
^ent.     Btuzard  ▼.  BuUj  Latw.  [414j. 

» 

.  False  jadgmont  lief  upon  a  ctutomarj 
OQ,  as  well  as  on  any  other  judgment  in 
t,  trespaai,  d&e.  Mo.  854. 
.  The  plaint  was  entered  hyprox,  omtatni, 
the  count  wu  in  the  name  of  the  infant 
iself;  plea,  non  eulp,;  ven.  foe,  awarded, 
.  ad*  ven.  foe,  duodeetm  per  quo$  rei  veritM 
iwiM  scire,  See*  for  sciri  ;  the  jury  appeared, 
i  the  record  said  quod  elects,  Sfc.fiter  per 
^  whereas  it  should  be  by  tryere ;  and  for 
Be  causes,  the  judgment  was  reversed.  "WiU 
▼.  Leathat,  Lutw.  [415.] 
>.  If  judgment  be  had  against  two,  one  of 
m  alone  can  have  fidae  judgment,  if  he  on- 
has  sustained  damage.  FkUpot  t.  Ballard^ 
}.  854. 

S.  On  a  nonsuit  in  false  judgment,  the  re- 
'd  shall  not  be  remanded,  but  a  §eire  facias 
ne  to  have  ezeoutionof  the  judgment  below. 
Dy.  329.  pi.  14. 
7.  In  a  writof  ftlse  judgment  brought  on  a 

judgment  in  a  plea  of  land  in  an* 
'686]  *cient  demesne,   if  the  judgment 

against  the  demandant  be  erroneous, 
shall  omy  be  restored  to  his  action,  but 
all  not  hare  judgment  to  recover  seisin  of 
3  lands.    Greene  v.  Cole,  2  Saund.  256. 

^ALSE  PRETENCES  AND  TOKENS. 

1.  The  deceitful  receiving  of  money  from 
e  man  to  another's  use,  upon  a  false  pre- 
Qce  of  having  a  message  to  that  purpose,  is 
it  punishable  by  a  criminal  prosecution,  be- 
use  it  ia  accompanied  with  no  manner  of 
tfiil  contrivance,  but  wholly  depends  on  a 
ire  naked  lie,  against  which  common  pru- 
•noe  and  caution  may*be  sufficient  security. 
ex  V.  Oranikam^  11  Mod.  222.  n. 

2.  Groods  obtained  by  fUse  pretences,  and 
Ad  in  market  overt,  cannot  be  recovered  by 
le  owner  even  afier  conviction.  2  Saund. 
7  e.  n.  [t]. 

3.  The  fidse  tokens  must  be  specified  in  an 
idictment    Rex  v.  JUhmaz^  Stra.  1127. 

[See  al»  anf  e,  tit  Cbxat,  p.  278.] 

FEES. 
I.  Whsn  res  aak  cuomauji,  p.  €86. 
II.  When  not,  p.  666. 

III.  RxiraOTING  TOR    AMOONT    OF  FBS,  p. 

686. 
rv.  Rnanr  to  uoovkr  tbui ,  p.  686. 

I.  Wren  res  are  olaiiiabul 

1.  If  the  sheriff  executes  a  writ,  he  shall 
lave  his  fees,  though  the  writ  be  erroneous, 
be.    iSiflev.Plummer,  lSalk.332. 

2.  Upon  a  capias  ad  aatiafaciendum^  the 
iheriff  shall  hare  his  fees  for  the  whole  debt 
Peoeodb  V.  Abrrif ,  1  Salk.  331. 

3.  A  oomniissioner  on  a  commission  to  ex- 
unine  witnenes  is  entitled  to  fees.  StaekweU 
r.  CoKtfOH,  12  Mod.  9. 
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JI.  TfB3DS  MOT. 

1.  No  fees  are  due  for  christening  or  burial 
at  common  law,  and  if  any  by  the  canon  law, 
laymen  are  not  thereby  affected ;  they  can 
only  be  due  by  custom.  Burdeaux  v.  Dr» 
Lancaster,  12  Mod.  171, 172.  Andrtwsv.  Caw 
thame,  Willes,  536. 

2.  If  by  custom,  the  person  claiming  must 
do  the  duty.  Burdeaux  v.  Dr.  Lancaster^  1 
Salk.  332. 334. 

3.  The  sUtute  29  El.  c.  4.  (for  sheriff's  fees) 
does  not  extend  to  executions  on  statutes,  re- 
oognizances,  &c.,  beoaute  the  judgment  is 
not  in  inviium.  Peacock  v.  Harris,  1  Salk.  332. 

4.  Nor  does  it  extend  to  executions  out  of 
inferior  courts.  BrockweU  v.  Lock,  1  Salk.  331. 
5Mod.97.S.  C. 

III.  Respectino  the  AHotmr  of  fees. 

1.  The  court  will  not  regulate  the  fees  of 
the  clerks  of  the  crown  office  upon  motion, 
for  the  court  hds  no  power  to  settle  fees ;  if 
oppressive,  the  party  must  be  indicted  fbr  ex- 
tortion,   iinon.  3  Mod.  247.     12  Mod.  609. 

2.  Or  they  may  be  settled  on  a  ^tuinfttfii 
meruit.    Ballard  v.  Oerrard,  12  Mod.  609. 

3.  An  officer  or  judge  is  punishable  at  com- 
mon law  fbr  taking  more  than  the  usual  fees. 
Smith  V.  MaU,  2  Ro.  263. 

[iSee  a2so  ante,  tit  Extortion,  p.  683.] 
IV.  Remedy  to  axoovEa  them. 

1.  Held,  that  debt  lay  fbr  fees  by  an  attor- 
ney  of  the  common  pleas,  but  not  fbr  soliciHng 
suits  in  the  King*s  Bench.  Qermyn  v.  jRole, 
Cro.  Eliz.  425.  459. 

2.  A  quantum  meruit  lies  fbr  fees  fbr  serv- 
ing as  a  commissioner  on  a  commission  to 
examine  witnesses.  Stockhdd  v.  CoUington^ 
ISalk.  330. 

3.  Debt  Kes  for  fees  for  executing  an  elegit 
as  well  as  an  extent  Tyson  v.  Bushe,  1  Sidk. 
333.    Holt,  318.    2  Ld.  Raym.  1212.  S.  C. 

4  The  register  of  a  spiritual  court  cannot 
sue  there  for  his  fees.    Ballard  *v. 
Gerard,  1  Salk.  333.    12  Mod.  608.  [  «687  ] 
S.C. 

5.  Nor  a  proctor ;  but  he  must  sue  in  the 
courts  of  common  law.  Johnston  v.  Oxendon, 
4  Mod.  255.  Johnson  v.  I«e,  5  Mod.  242. 
S.P. 

6.  The  sheriff  cannot  take  a  bond  fbr  his 
fees.     Wa2(2env.  Fesey,  Palm.  401. 

7.  A  gaoler  cannot  retake  fbr  fees.  Wdling 
v.  Goad,  2  Stra.  909. 

8.  Nor  can  an  under-sheriff  refbse  to  exe- 
cute process  till  he  has  his  fees ;  if  he  does,  he 
may  be  indicted  for  extortion.  HeseotVs  case, 
1  Salk  330,  331. 

9.  An  officer  must  obey  a  writ,  though  the 
foes  are  not  paid  or  tendered.  Hopman  v.  Bar^ 
^,2Stra.8l4.  W%t<e t. MitigA, 2 Stra.  1262. 

FEE  SIMPLE. 

1.  Every  fee  simple  which  a  man  has  is 
his  inheritance.  WimHsh  v.  Tfatttots ,  Plow. 
50. 

2.  A  fee  simple  in  ponesnoBf  and  a  fee* 
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tiil  in  poaienion,  canoot  itand  together  in 
one  and  the  tame  person  at  one  and  the  tame 
time.     WiUion  ▼.  Berkley,  Plow.  230. 

3.  At  common  law,  all  estates  of  inherit- 
ance were  cither  fee  simple  absolute,  or  con- 
ditional ;  and  for  distinction  between  them, 
see  WiUion  v.  BerHey,  Plow.  235.  339. 24L. 
245.562. 

4.  If  a  man  gires  to  an  abbey  and  convent, 
or  to  the  mayor  and  commonalty,  or  to  a  dean 
and  chapter,  it  gives  a  fee.    1  Ro.  370. 

5.  If  lands  are  limited  to  two  and  their 
heirs  tiU  they  have  levied  so  much,  it  is  a  fee 
simple.     Thomann  v.  Mackworth,  Carter,  75. 

6.  A  gift  to  a  man  et  JuBredibu$,  shall  be  a 
fee  simpfe,  though  9ui$  be  omitted.  CoUhirtt 
V.  Bejushin,  Plow.  28. 

7.  A  gifl  of  lands  by  fine,  mr  eonutance  de 
droit  come  ceo  que  U  ad  de  eon  done,  shall  bo  a 
fee  simple.     WiUion  v.  Berkley,  Plow.  248. 

8.  One  fee  simple  cannot  depend  upon  an- 
other. WiUion  y.  Berkley,  Flovr,  2^  2  Ra 
216. 

9.  But  by  executory  devise,  a  fee  can  be 
npon  a  fee.  2  Ra  220.  Petty  v.  Ooddard, 
Orl.  Bridg.  42. 

10.  An  estate  of  freehold  cannot  commence 
infuturo,  but  a  lease  for  years  may.  Bar  wick's 
case,  5  Co.  93  b.    Hob.  171.    Poph.47. 

11.  A  feoffment  at  the  common  law,  made 
to  one  and  to  the  heirs  of  his  body,  is  a  fee 
simple  conditional.  Cowper  v.  Frankline,  3 
Bulst  184, 185, 186. 

12.  Fee  simple  conditional  arises  by  a  grant 
of  a  copyhold  to  one  and  the  heirs  of  his  body. 
1  Saund.  34a  n.  [e.] 

13.  A  fee  simple,  determinable  upon  a  con- 
tingency, is  a  fee  to  all  intents,  but  not  so  dur- 
able as  an  absolute  fee  simple.  Gardner  v. 
iSAe/<2on,Vaugh.273. 

14.  Lease  for  years  on  condition  to  have 
lee  if  the  lessor  ousts  him,  upon  ouster  the 
lessee  shall  have  fee.  Ziord  Stafford'e  case, 
6  Co.  76  a. 

15.  A  possession  for  an  instant  is  sufficient 
to  support  the  increase  of  the  fee ;  and  privity 
of  estate  on  the  part  of  the  lessor  need  not  bie 
continued.     Id.  ibid. 

16.  But  if  lessee  for  years,  with  condition 
to  have  fee,  accepts  a  release  from  the  lessor 
for  life  or  in  tail,  npon  performance  of  the 
condition,  he  shall  not  have  a  fee.  Lord  Staf- 
ford'e  case,  8  Co.  76  b. 

FELO  DE  SE. 
[See  alio  ante,  tit  Coroner,  p.  270,  and  poet, 
tit  Forfeiture.] 

1.  To  constitute  a  felo  de  se,  death  must 
ensue  within  a  year  afler  the  stroke.  WUlion 
y.  Berkley,  Plow.  262. 

2.  If  a  lunatic  wound  himself  mortally,  he 
thall  not  be  a  felon,  though  he  dies  in  his 
tenses.    Halee  v.  Petit,  Plow.  260. 

3.  Justices  of  the  peace,  and  justices  of  oyer 
and  terminer,  ^c,  may  take  a  presentment  of 
ftlo  de  se,  where  the  coroner  cannot  have  a 


view  of  the  body.  Mid  aach  ptienntinaA  AaB 
entitle  the  king  to  the  goods  and  cfaattdi  of 
the  party.    FoxUy*9  case,  5  Co.  109  a. 

4.  The  coroner's  inquisition  can  oolj  be 
Muper  vieum  corporie;  the  view  murt  be  taken 
by  the  coroner  and  jury  at  the  same  time,  asd 
canoot  be  by  deputy.  Tbomes  t.  EtkerimgtmL, 
lSaund.3^36an.  [6.] 

•5.  The  jury  should   find  what  [  •SSS  ] 
goods  and  chattels  he  had.  1  Sannd. 
271  a. 

6.  The  inquisition  mnst  set  Ibrth  the  cir- 
cumstances particularly  auEid  oertaialj.  1 
Saund.  356. 

7.  The  administrator  of  a  ielo  de  m  isay 
have  a  certiorari  to  the  coroner,  and,  npoatk^ 
return,  traverse  the  inquisition.  Rex  v.  Ai^ 
ley.  Skin.  45.  2  Show.  199.  S.  a  1  Saoni 
363. 

8.  The  ^|oods  and  chattels  of  a  fek>  de  ae 
are  vested  in  the  king  or  his  grantee  by  tlis 
coroner's  inquisition ;  and  they  are  not  hsbb 
to  the  debts  of  the  felon.    1  Saund.  371  a.3Cl 

9.  If  husband  and  wife  are  j<iint  tenants  of 
a  term  for  years,  and  the  husband  beeomes 
felo  de  se,  the  lease  is  forfeited.  HeUe  r. 
Petit,  Pk)w.  257. 

10.  Felo  de  se  is  not  murder  vrithin  the  ex- 
ception of  murder  in  an  act  of  gemenl  pardon. 
Rex  V.  Ward^  1  Lev.  8. 

11.  The  goods  of  a  felo  de  se  are  not  re- 
stored by  a  pardon,  without  special  words.  1 
Lev.  &  S.  C. 

12.  The  words  "omnia  bona  et  eat/dtaf^ 
num  de  a«,'*  will  pass  specialties  and  debts  in 
the  grant  of  a  liberty ;  but  not  in  other  casea 
lSaund.275&.ib.  n.  (5.) 

13.  If  the  ^ueen  grants  to  A,  eststis  f^ 
num  de  se,  within  such  a  precinct,  where  ooe 
indebted  to  the  queen  having  goods  is  feb  de 
se,  the  queen  shall  have  the  goods  to  satisfy 
the  debt    4  Leon.  6. 

14.  He  cannot  make  executors  or  a  wiB. 
Hsiesv.  Petit,  Pk>w.  25&  261. 

FELONY. 
I.  What  is  felony,  p.  688. 
II.  What  is  not  felony,  p.  688L 

III.  CONSEQUENOES  OF  FELONY,  AND  OOIWID- 

TION  FOR  IT,  p.  689. 


I.  What  is  felony. 

1.  It  is  felony  to  steal  a  woman  being  sa 
heiress.  7  Mod.  101. 103.132. 

2.  It  is  felony  to  run  away  with  goods, 
though  delivered  by  the  owner.  3  Salk.  194 
iinon.  J.  Kely.  35. 81,  82. 

3.  As  a  porter  or  carrier  who  takes  and 
sells,  &.C.    iiaon.  J.  Kely.  82,  83. 

4.  If  a  man  cut  corn,  and  lay  it  by,  and 
carry  it  away  afterwards,  it  is  felony ;  but  not 
if  he  cut  it  and  carry  it  away  by  one  and  die 
same  act    Emmereon  v.  Annieon,  1  Mod.  89. 

5.  A  landlord  breakiiur  his  lodger^s  cham- 
ber, and  stealing,  ^.,  is  felony,  not  burglar/. 
Anon.  J.  Kely.  84. 
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.  Rescne  of  a  fekm  Is  ftlony.    Jenk.  Cent. 

* 

.    Releasinsr  a  suspected  felon  from  the 
:k9  19  felony  by  the  common  law,  thongh 
be  not  indicted.    Anon.  1  Dy.  99.  pi.  60. 
L  To  pull  down  enclosores  is  felony.   J. 
ry.  75. 

K  So,  breaking  of  prisons,  whereW  felons 
ape  ;  and  in  some  cases  treason.  J.  Kely.  77. 
LO.^  It  is  felony  to  burn  one's  own  house 
Ji  intent  to  bum  thereby  another  house,  if 
!  other  bouse  be  burnt  W.  Jo.  351. 
LI.  If  done  with  that  intent,  but  if  the  other 
use  be  not  burnt,  it  is  a  misdemeanor.  Id. 
d. 

12.  Appearing-  in  the  hi^h  road  with  the 
:e  blacked,  or  being  disguised,  is  an  offence 
thin  the  9  G.  1.  c.  22. ;  for  the  several  facts 
ere  enumerated  are  not  to  be  taken  as  being 
rts  of  the  same  offence,  but  each  of  them  a 
veral  olTence.  The  King  ▼.  Baylis  and  Rey- 
*ld9,  Ca.  T.  Hardw.  291. 

13.  It  is  felony  for  a  soldier  to  counterfeit  a 
arrant  of  his  captain.    2  Ro.  266. 

14.  So  it  is  to  make  um  of  the  process  of  the 
w  to  a  felonious  purpose.    3  Salk.  194. 

15.  It  is  felony  to  steal  a  winding-sheet ; 
le  property  of  the  sheet  is  in  him  to  whom  it 
elonged  when  the  dead  body  was  wrapped 
1  it.    Haynes'a  case,  12  Co.  113. 

II.  What  is  not  felony. 

1.  The  stealing  a  commission  to  settle 
onndaries  is  not  larceny.  Rex  ▼.  Wettbeert 
itra.  1133. 

2.  Felony  cannot  be  (in  taking  goods)  with- 
ut  trespass.    J.  Kely.  23. 

3.  Therefore  not  by  a  lodger  of  the  roods 
lired.    Rex  v.  Aaven,  J.  Kely.  24.    {Sea  vide 

lb.  81. 85.)  RexY,  Mearet,  1  Show.  55. 
*699  ]  *4.  This  was  at  common  law ;  but 
now,  by  3  and  4  W.  &  M.  c  9,  if  any 
lerson  ihall  take  away,  with  intent  to  steal, 
iny  furniture  which  by  contract  or  agree- 
ment he  is  to  use,  or  shall  be  let  to  him  with 
inch  lodging,  it  is  declared  to  be  felony.  Rex 
r.  Meares^  1  Show.  55.  natis, 

5.  The  goods  of  a  third  person  stolen  out  of 
another's  shop,  is  not  felony  on  the  stat  10 
and  11  W.  3.  c.  3.    Anon,  8  Mod.  165. 

6.  Felony  cannot  be  of  goods  delivered  to  a 
carrier  till  the  special  trust  be  determined. 
Id.  ibid. 

7.  To  kin  a  thief  or  burglar,  in  defence  of  a 
man's  person  or  house,  is  not  felony.  Jlfoore 
▼.  Huteey^  Hob.  96.  Semayne  t.  6resham^  5 
Co.  91  a. 

8.  Though  it  be  by  a  stranger  within  the 
house.    Cooper* B  case,  Cro.  Car.  544. 

9.  If  m^  tilting  or  tourneying  in  the  pre- 
sence  of  the  king,  or  if  two  roasters  of  defence 
{laying  their  prises,  kill  one  another,  this  is 
no  felony.    Weaver  y.  Ward^  Hob.  134. 

10.  Where  an  inftnt  of  tender  age,  or  man 
rum  eanoi  ffismoria,  kills  another,  this  is  no 
felony.    Regina  ▼.  Fogoita^  Plow.  19. 


11.  If  a  lunatic  kill  a  man,  thili  is  no  fblony. 
Weaver  y.  Wisrd,  Hob.  96. 

12.  Imagination  or  resolution  fi>  do  a  felo- 
ny is  not  punishable  unless  it  be  actually 
done.    Halet  v.  Petite  Plow.  259. 

III.  CONSEQUKNCE  OF  FELONY,  jkND  CONyiCTIOff 

FOR  IT. 

1.  A  misprision  or  a  trespass  is  merged 
in  the  felony.  EldertoitCa  case,  2  Ld.  Raym. 
981. 

2.  If  a  felony  be  committed,  one  having 
suspicion  upon  probable  matter  may  arrest 
the  party  suspected,  but  he  cannot  command 
another  to  do  it    Aahley*B  case,  12  Co.  90. 

3.  So,  if  a  felony  be  committed,  and  the 
common  fkme  is  that  such  a  one  committed 
it,  he  that  knows  of  such  fame  may  arrest  the 
party  suspected  by  the  command  of  him  who 
has  the  suspicion.    Id.  ibid. 

4.  A  felon  convict  is  not  bailable.  Jenk.Ceiit 
219. 

5.  It  is  the  conviction  of  a  crime,  and  not 
the  punishment,  that  makes  the  infamy.  Rex 
y.  Croehy,  2  Salk.  689. 690. 

[See  afso  ante,  tit  Bail,  div.  (B)  p.  182^ 
andpost,  tits.  Forfeiture  and  Indictment.] 

FEME  COVERT  AND  FEME  SOLE. 
[jS!m  pott^  tit  Women  ;  and  ante,  tit  Baron 

AND  FbMK.] 

FENCES. 

1.  A  noetanier  will  lie  for  cutting  down 
timber  trees.  Rex  y.  /iiAa6.  pfRitton,  2  Show. 
265. 

2.  It  is  not  material  whether  they  were 
thrown  down  in  the  night  or  in  the  daytime, 
to  charge  the  next  vills.  Rex  v.  Jnhah,  of  Pen- 
rith, 3  Salk.  167. 

3.  But  they  are  not  within  the  statute,  if 
broken  by  persons  that  are  known.  Rex  ▼. 
Jnhab,  of  Woodford,  1  Lev.  108. 

4.  An  action  lies  for  suffering  a  fence  to  be 
out  of  repair,  per  quod  the  defendant's  cattle 
entered  the  plaintiff's  close,  &.c.  Star  v.  Rook' 
ealy,  1  Salk.  335. 

5.  In  such  case  either  trespass  or  case  Ues, 
at  election.    Id.  ibid. 

6.  An  action  on  the  case  for  not  repairinflr 
fences,  whereby  another  party  is  damni6ed, 
can  only  be  maintained  against  the  occupier, 
and  not  against  the  owner  of  the  fee,  who  is 
not  in  possession.  Chteeham  v.  Hampeon,  6 
Mod.  198.  n.    1  Sannd.  322.  n.  b. 

7.  A  prescription  for  repairing  fences  laid 
in  " tenentee  et  occvpaioree,*  is  well.  Star  v. 
Rookeely,  1  Salk.  336. 

8.  A  man  may  be  charged  to  repair  fences 
without  having  a  prescription  or  tenure.  Beg* 
V.  Bueknall,U  Ld.  Raym.  804. 

9.  Where  a  charge  against  common  right  is 
laid  on  the  owner  of  the  soil,  the  plaintiff  must 
make  a  title,  and  the  prescription  is  sufficient 
Star  V.  Rookeeiy,  1  Salk.  335. 

10.  But  where  the  charge  is  on  the  defend* 
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ant  ef  common  right,  the  plaintiff  need  not 
prescribe  in  his  declaration.  Tenant  v.  OoUU 
tn^,Sal]u22. 

11.  A  prescription,  that  the  occn- 

[  ^690  ]  piers*  of  the  next  field  liave  (time 

out  of  mind)  repaired  the  fences,  is 

good,  without  showing  any  title  in  them.    3 

Salk.  278,  pi.  2. 

12.  Plea  of  defect  of  fences ;  replication, 
denying  the  fact  of  the  defect,  should  conclude 
to  the  country,  without  a  formal  traverse.  1 
Saund.  103  c, 

13.  If  a  lessor  be  bound  to  repair  fences, 
he  cannot  distrain  the  cattle  of  a  stranger, 
that  have  strayed  into  the  land  by  reason  of 
his  neglect  to  repair  them.  Elmore  v.  Tucker, 
6  Mod  198. 


FEOFFMENT. 

I.  What  fboffmkmts  ars  good,  p.  690. 
11,  What  are  void,  p.  690. 
Ill  Etfect  of  a  feoffment,  p.  690. 
IV.  How  TO  BE  pueaoed,  p.  691. 


I.  What  feoffments  are  good. 

1.  A  feoffment  made  to  Margery,  and  live- 
ry made  to  Margaret,  which  is  the  true  name, 
isagoodfeofiinent    lRa230. 

3.  A  termor  makes  a  ieoflknent,  and  by 
letter  of  attorney  delivers  seisin,  the  lessor 
bein^  upon  the  land,  and  not  opposing  it; 
this  IS  a  good  feoffment,  and  it  seems  tbe  term 
shall  not  be  said  to  pass  first.  3  Dy.  362.  pL 
SO. 

3.  If  an  infant  make  a  charter  of  feoffment 
or  lease  for  life,  to  commence  in  future,  and  at 
fnll  age  make  livery,  the  feoffment  is  good.  2 
Ro.  109. 

4.  **  I  do  (reserving  an  estate  fbr  my  own 
Kfe)  five  to  thee  and  thy  heirs  these  lands  ;*' 
this  IS  not  a  feoffment    2  And.  64 

5.  Bargain  and  sale,  and  livery  upon  this, 
make  a  perfect  feoffment  2  And.  68.  1  Leon. 
25.  S.  P. 

6.  A  feoffment  may  be  made  in  another 
place  than  that  where  the  land  lies.  2  Ro. 
110. 

7.  A  condition  in  a  deed  of  feoffment  to 
husband  and  wife  in  fee  that  they  shall  not 
alien,  is  good  to  restrain  an  alienation  by 
deed,  but  not  to  restrain  an  alienation  by 
them  both  by  fine.  Sir  A,  MUdmay^e  case,  6 
Co.  40  a. 

6.  So,  on  a  feoffment  in  fee  to  an  infant,  a 
condition  not  to  alien  is  good  during  the  mi- 
nority, but  not  afterwards.    Id.  ibid. 
II.  What  are  void. 

1.  A  seised  of  one  thousand  acres  in  fee  en- 
feoffs  B  of  seventeen  acres,  habendum  in  fee  at 
the  election  of  B  and  hie  heire;  this  is  a  void 
feoffment  for  the  uncertainty;  as  freehold 
cannot  be  in  abeyance,  and  by  livery  it  ought 
to  pass,  without  any  interval,  from  the  feoffor 
to  the  feoffee.    3  Dy.  281.  pi.  17. 

2.  A  feoffment  m  fee  made,  reserving  the 


S-ofits,  IS  a  Toid  mervmtioa.     Jfyyii  m  v. 
lamford,  3  Bnlst  105. 

3.  A  feoffment  upon  an  unlawibl  rrwftlinn 
shall  not  be  good  when  a  bond  with  tbe  saiae 
condition  would  be  void.  MiiekeU  ▼.  JZsyelrff, 
10  Mod.  134. 

4.  A  feoffment  cannot  be  to  the  use  of  A 
every  Monday,  and  of  B  every  Tuesday,  &c. 
CorbeVe  case,  1  Ca  83  b. 

5.  If  a  feoffment  by  an  infant  be  esecofeed 
by  letter  of  attorney,  it  ia  void.  Wiittt^^ 
Juim*9  case,  8  Co.  45  a. 


III.  Effect  of  a 

1.  By  a  feoffment  to  uses,  the  estate  is 
culed  presently ;  and  therefore,  if  there  be  a 
feoffment  to  A  fer  life,  remainder  to  B  in  fee, 
and  A  refuse,  B  shall  enter  immediately,  be- 
cause the  feofibr  parted  with  hia  whole  estale. 
Southeot  V.  Stoy>eU,  2  Mod.  209. 

2.  Feoffment  by  one  coparcener  eeatmf  fac 
uoe  of  the  whole,  is  not  onlr  a  feoffment  of 
that  moiety  she  might  lawfiiliy  dispnee  of^  bat 
also  of  the  other  moiety  by  diaaeiain.  Tbnr 
oend  V.  Paetor,  4  Leon.  SfL 

3.  By  a  feoffment  of  a  manor,  an  advovasn 
appendant  shall  pass,  but  not  the  servioa^  if 
there  be  no  attornment    3  Ler.  193L 

4.  A  feoffment  bars  the  feofibr  of  all  pre- 
sent rights  or  possibilities  arising  fiom  cansea 
precedmg  the  feoffment  Sheffield  v.  Batd^e, 
Hob.  337,  338. 

5.  By  a  feoffment  of  the  moiety  of  the  manor 
of  C,  and  of  all  his  lands  in  C,  (having  a  manor 
there,)  all  the  manor  passes.  JUDytT.  fascr, 
Cro.  Eliz.  905. 

6.  Feoffment  to  two,  upon  condi- 
tion *to  make  back  an  estate  for  life  [  *09I  ] 
to  the  feofibr,  remainder  in  fee  to  a 
stranger,  and  only  one  makes  back  the  es- 
tate, this  u  good  fer  a  moiety.     I  "Df.  69.  pL 
36. 

7.  Where  a  feoffment  is  made  to  the  nseol 
one  in  fee,  who  refuses,  it  is  as  if  it  bad  been 
appointed  to  the  use  of  a  dead  person  in  law, 
or  of  an  inanimate  thing ;  and  so  it  is  a  feoff- 
ment  without  consideration,  and  shall  be  to  the 
use  of  the  feoffor.  TownMend*a  case.  Plow. 
114    2  Dy.  166.  pi  9. 

8.  The  freehold  remains  in  the  feofibr  who 
makes  a  feoffment  to  use  of  his  wilt  JBeffjf  v. 
TYeviUian,  1  And.  245,  246. 

9.  It  remains  in  feoffor,  upon  feoffment  to 
use  of  himself  for  life,  remainder  to  the  right 
heirs  of  feoffor.    1  And.  257. 

10.  If  cestuy  que  uee  and  his  feoffor  join  in 
a  feoffment,  it  is  the  feoffment  of  the  feofibr. 
Wright  V.  Gerrard,  Hob.  311. 

11.  A  feoffment  by  tenant  fbr  life  or  tenant 
in  tail  to  him  in  reversion  afler  a  mesne  estate 
of  inheritance,  is  in  the  one  case  a  forfeiture^ 
and  in  the  other  a  discontinuance,  divesting 
the  mesne  estate  of  inheritance ;  secva,  where 
it  is  made  to  the  immediate  remainderman  or 
reversioner.    Chudleijfh^e  case,  1  Co.  120  a. 

[See  aloo  poet,  tit  FoarcrruaB,  p.  717.] 
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IV.  How  TO  n  rLEABBD. 

1.  It  need  not  be  pleaded  to  hare  been  by 
deed,  or  by  livery.  1  Saond.  268  a.  n.  (e).  2 
Sannd.  9  c.  n.  (13),  305  a. 

S.  A  lease  ibr  yMrs  and  re-leaae  may  be 
pleaded  as  a  ftoffment  Throekmorton,  t. 
TVocy,  Plow.  15& 

3.  If  a  ^ffinent  be  pleaded  in  latisfaetion 
of  a  bond,  the  acceptance  moat  be  laid  in  thd 
eoonty  where  the  reoffment  was  made.  Wil- 
Uams  y.  Farrow,  6  Mod.  82. 

4.  A  ptft^  pleading  a  leoffment  need  not 
make  a  prorart  of  the  deed  of  feofiinent  1 
Saond.  9  a.  n.  (1>  2Saund.  9  a.  n.  (13) 


FERRY. 

1.  If  a  ferry  is  granted,  he  who  accepts  such 

5 rant  is  bonnd  to  keep  a  boat  for  publie  use. 
'ayiM  y.  Partrid^e^  1  Show.  257. 

2.  An  action  lies  against  a  ferryman  for  re- 
Ibsing  to  convey  over  a  common  ftriy.  1 
Saond.  312  c 

3.  A  person  is  as  much  indictable  for  not 
keeping  his  ferry,  as  he  is  fer  not  repairing  a 
highway  to  which  he  is  obliged  rcUione  tenura* 
Payne  v.  Partridge,  1  Show.  256. 

4.  If  a  ferryman  surcharge  a  barge,  any 
passenger  may  cast  the  thing  out  of  the  barge 
m  case  of  necessity,  for  the  safety  of  the  lives 
of  the  passengers,  and  the  owner  shall  have 
his  remedy  against  the  ferryman.  M(mse*9 
case,  12  Co.  63. 

5.  If  there  be  no  surcharge,  and  the  danger 
accrued  only  by  the  act  of  God,  no  default 
being  in  the  ferryman,  every  one  ought  to 
bear  his  own  loss.    Id.  ibid. 

6.  In  an  action  on  the  case  by  the  owner  of 
an  ancient  ferry,  against  a  person  who  erects 
a  new  ferry  near  to  his,  the  plaintiff  may  de- 
clare on  bis  possession.  £lisBet  v.  nart, 
WiUes,  503. 

7.  He  need  not  aver  that  he  keeps  boats,  &c. 

2  Saund.  113  b. 

8.  In  case  for  not  keeping  a  ferry-boat  ac- 
cording to  custom,  a  plea  that  he  had  erected 
a  bridge  across  the  river  fer  common  passage, 
and  kept  it  in  repair,  is  ill,  for  it  is  not  in  nis 
power  to  discharge  himself  by  any  act  he  can 
da  Payne  v.  Partridge,  1  Show.  257.  2  Salk. 
721.S.C. 

9.  If  he  wishes  to  discharge  himself,  he 
should  petition  the  king  for  a  patent  to  destroy 
hb  ferry,  and  that  in  consideration  thereof  he 
will  erect  a  bridge  at  his  own  charge,  and 
repair  it ;  and  if  this  is  feund  upon  an  ad  qupd 
dammim  to  be  for  the  public  good,  it  will  be 
sufficient    8emb.  S.  C.  1  Show.  257. 

FICTION. 
All  fictions  of  law  are  to  certain  respects 
and  purposes,  and  extend  only  to  certain  per- 
sons: they  are  only  of  neceMity,  and  fer  avoid- 
ance of  an  inoonvenienoe,  and  are  not  admit- 
ted to  work  an  injory,  Slc*    BuiUr  v.  Boiker, 

3  Co.  25  a. 


•nERI  FACIA&        [  •602  ] 

I.  WaUf  ▲  FIXRI  FACIAS  HAT  Bl 

ISSUED,  p.  692. 
II.  Of  a  txstatum  fikri  facus,  p.  692. 

IIL  EXSCOTION  ON  IT,  p.  692. 
I.  WUXN  A  FlXai  FACIAS  MAT  BB  IBSUSO. 

1.  This  writ  might  always  be  had  at  com- 
mon law  on  a  recognizance  or  judgment  C7n- 
derhUL  v.  Devereux,  2  Saund.  68. 

2.  It  may  be  had  after  an  award  of  an  eUgU 
on  the  roll,  or  after  a  return  of  nihil  to  an 
elegit  as  to  the  lands,  but  not  after  the  sheriff's 
return  that  he  has  delivered  land.    Id.  ibid. 

3.  Execution  by  fi.  fe.  is  good  after  the  de- 
fendant's death.    Park  v.  moBse,  1  Leon.  144. 

4.  A  fi.  fa.  cannot  be  sued  out  against  an  ex- 
ecutor or  administrator  until  two  writs  of 
eeirefaciat  have  been  sued  out  Tnnkint  v. 
Oration,  Say.  266. 

5.  It  cannot  be  continued  on  the  roll  after 
the  year  without  a  new  writ  Vineent*»  case, 
ComK  346. 

6.  If  returned  and  filed  within  a  year,  it 
will  support  a  ca.  m.  and  an  elegit  after  the 
year.    2  Saund.  68  d. 

7.  Where  execution  is  stayed  by  injunction 
till  aiter  the  year,  plaintiff  may  sue  a  fi«  fa. 
Booth  V.  Booth,  Salk.  322. 

8.  A  fi.  fa.  upon  a  dormant  judgment  before 
revival  is  irregular ;  and  a  second  fi.  fa.  may  be 
taken  out  and  executed  after  revival,  although 
the  first  which  issued  befere  is  not  returned  or 
quashed,    ^non.  1  Keny.  120. 

9.  If  a  fi.  fe.  and  ea,  ea,  be  taken  out  at  the 
same  time,  and  the  defendant  be  taken  on  the 
ca.  ea.,  the  fi.  fa.  shall  be  quashed.  Stamper  y. 
Hodgeon,  8  Mod.  302. 

II.  Of  a  testatttu  fieri  facias. 

1.  Judgment  in  Middlesex,  and  a  fi.  fe. 
there  returned  rmUa  bona,  a  common  fi.  fk. 
may  issue  to  another  county  without  a  teata- 
tum,    Oatee  v.  Fortet,  1  Barnes,  132. 

2.  In  case  of  a  test.  fi.  fa.,  the  court  will  not 
inquire  nicely  where  the  fi.  fe.  in  the  original 
county  was  sued  out ;  it  is  sufficient  if  it  be 
produced  returned.  Birdus  v.  SatehtoeU,  2 
Barnes,  169. 171, 174. 

3.  The  first  fi.  fa.  need  not  be  filed  befere 
testatum  issues.  Bond  v.  Jacob,  1  Barnes,  138. 

III.  Execution  on  tt. 

1.  A  writ  of  fi.  fa.  will  run  into  Wales,  the 
counties  palatine,  dec,  out  of  the  courts  at 
Westminister.    1  Saund.  98.    2  lb.  194. 

2.  A  fi.  fa.  delivered  to  the  sheriff,  and  exe* 
cuted  after  the  defendant's  death,  though  it 
bear  teste  befere,  is  good,  notwithstanding  the 
29  Car.  2.  c  a  Haughton  v.  Rugby,  2  Show. 
486.    Skin.  257.  a  C. 

3.  The  sheriff  may  execute  a  writ  of  fi.  fa. 
upon  the  goods  of  the  defendant  in  the  hands 
of  his  administrator,  if  he  die  after  the  teste 
of  the  writ,  and  before  execution.  Farrer  v. 
Brooks,  1  Mod.  188. 
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4.  A  fi.  Ik.  tetted  befiwe  the  time  limited  in 
the  defeaianoe,  may  be  executed  after.  Read 
V.  Tregeagle,  7  Mod.  4a 

5.  if  the  Bheriff  upon  a  fi«  fa.  takei  upon 
himself  to  recite  the  term  which  the  defendaDt 
has,  and  misrecitet  it,  and  sells  the  same  term, 
the  sale  is  void ;  bat  if  he  sells  all  the  interest 
the  defendant  has  in  the  land,  it  is  saflScient, 
notwithstanding  the  misrecital.  Palmer*a 
case,  4  Co.  74  a.    Goldsb.  172.  S.  C.  2  Saund. 

ean.  1. 

6.  If  a  fi.  fa.  be  fraudulently  executed,  an- 
other fi.  fa.  may  be  executed  on  the  same 
goods.    Bice  v.  Sergeni^  7  Mod.  37. 

7.  Upon  a  fi.  fiu,  a  bam  standmg  in  a  field 
can  be  broken  into,  because  it  b  not  parcel  of 
tiie  dwelling  house.  PenUm  ▼.  Browne^  1  Sid. 
186. 

8.  If  furniture  or  other  goods  on  lease  be 
taken,  lessor  can  have  trover.  3  Saund. 
47.6. 

9.  The  property  is  not  altered  till  an  ac- 
tual sale  under  the  writ  1  Saund.  5299  g, 
n.  [t]. 

10.  The  distinction  between  an  extent  and 
a  fi.  fa.  is,  that  on  the  fi.  fa.  the  sheriff  cannot 

deliver  the  goods,  but  must  levy,  t.  e, 
[  e^OS  ]  sell  them ;  on  an  'extent,  they  may 

be  delivered.  Moore  v.  Anderson,  Ca. 
T.  Hardw.  103.  Z  Saund.  68  e. 

11.  The  sheriff  cannot  sell  goods  levied  un- 
der  a  fi.  fa.,  if  the  debt  and  costs  are  tendered 
to  him.    Rex  v.  Bird,  2  Show.  87. 

12.  If  a  sheriff  on  a  fi.  fa.  sell  a  lease  of  a 
house,  he  cannot  oust  the  tenant  and  give  the 
vendee  possession  of  the  demised  premises, 
but  the  vendee  must  bring  ejectment.  Rex  y. 
Deane,  2  Show.  86. 

13.  The  return  to  a  ft  &•  need  not  specify 
the  price  at  which  each  particular  article 
seized  under  it  sold.    2  Saund.  47.  n.  [b"]. 

14.  If  the  property  in  the  goods  oe  dis- 
puted, the  court  will  enlarge  the  time,  or  stay 
proceedings  against  the  sheriff.    Id.  ibid. 

15.  A  fi.  fiu  is  a  discharge  to  defendant, 
though  sheriff  does  not  satisfy  the  plaintiff. 
2  Saund.  47  a. 

16.  If  the  judgment  be  revereed,  the  defend- 
ant is  not  entitled  to  the  goods  in  specie,  but 
only  the  money  raised  by  weir  sale.  2  Saund. 
68  e. 

17.  If  the  sheriff  take  the  goods  wrongfully, 
the  owner  may  have  trover  against  the  person 
who  sued  out  the  writ    2  Saund.  47  m. 

38.  If  A  obtain  judgment  against  B,  and 
sue  but  a  fi.  fa.,  in  which  the  sheriff  takes  the 
goods  of  B  in  execution,  the  debt  is  discharged 
by  such  seizure;  and  if  A  die  afler  such 
seizure,  and  the  sheriff  be  removed  before  the 
sale,  the  succeeding  sheriff  may  compel  his 
predecessor  to  sell  Uiem,  and  therefore  B  can- 
not  sue  out  a  ecu  fa,  against  him  to  have  resti- 
tution of  the  goods,  for  the  death  of  A  does 
not  abate  the  execution.  CUrk  v.  WUhere,  6 
Mod.  290. 
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(A)  FINE  OF  LANDS. 
I.  Wbo  mat  lkvt  it,  p.  693. 
II.  Who  not,  p.  694. 

III.  How  rr  sboold  n  i.ETini,p.  694- 

IV.  Op  thx  paocLAMATioNs,  p.  696b 
V.  Op  moaoesiNQ  ▲  pmx,  pu  ^6. 

VI.  Usis  OP  A  pmi,  p.  696. 
VII.  EfPBCT  OP  A  pink; — 

(a)  What  penem  are  haired  baii,^. 
697. 

(b)  Who  are  mot  barred  bg  a,  ^&9. 

(c)  What  interetie  it  bars^^'m. 

(d)  H^ftat  ROC,  p.  701. 

(e)  What  operation  and  ^eA  a  fait 
has  in  other  respects,  p.  701. 

VIII.  RXLATIVX  TO  THE  AVOIIXINIO  AND 

iNo  A  pine; — 

(a)  By  entry  and  daim^  p.  704. 

(b)  By  action  of  deceit,  fk.  705. 

(c)  By  error,  ifc.  p.  706. 
DL  How  rr  should  be  pleaded;  abto 

AN  AVXaMENT  MAT  BE  MADE  AOADIST 

IT,  p.  707. 
X.  Evidence,  p.  708. 
XI.  When  BQumr  inteefersi,  p.  706L 

(B)  FINE    ON    ADMITTANCE  TO  A 

C50FYH0LD,  p.  708. 

(C)  FINE  ON  ALIENATION,  p.  708. 

(D)  FINE   IN  CIVIL   PROCEEDINGS^ 

p.7oa 


(E)  FINE    IN   CRIMINAL    PROCEEIX 
INGS,  p.  70a 


(A)  FINE  OF  LAND& 

L  Who  mat  levt  rr. 

1.  An  idiot  or  infant  may  levy  a  fine.  Adter- 
ly  v.  Vernon,  Fort  192. 

2.  A  fine  levied  by  an  infant  will  bind  biffl 
for  ever,  if  he  do  not  avoid  it  daring  bis  in. 
foncy.  Httnrate*e  case,  12  Co.  132.  I  Bfr 
113.S.C.    Wines,16L 

3.  A  fine  levied  by  an  idiot  ia  nnavoidaUe, 
although  his  idiotcy  is  apparent;  and  ahfaoo^ 
after  the  fine  levied  he  has  been  found  by  m. 
quisition  an  idiot  a  nativitate:  the  indentnres 
executed  by  such  idiot  are  sufficient  to  direct 
the  uses  of  the  fine.  Manafield's  ease,  12  Co. 
123. 

4.  A  fine  levied  by  a  fome  eovert  without 
her    husband,  will    bind    her  and 

*her  heirs,  if  the  husband  do  not[  *0M ) 
enter  and  avoid  it    Acherly  v.  Ver- 
non, Willea,  160.    Fort  192.  S.  a 

5.  A  fine  levied  by  a  feme  covert  imder  age, 
who  died  before  she  eame  of  age,  held  gm 
Clement  v.  Langham,  3  Salk.  168. 

6.  A  fome  sole  having  acknowledged  a  fine 
before  oommiaionerB,  married  befon  the  day 
in  bank;  still  the  fine  is  good.  SDy.846.pL 
68. 
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The  ooort  will  not  stay  the  punng  and  |  of  oofenint  wat  raed  out,  or  king's  lilTer  en- 

tared,  the  court  will  permit  the  conttsec  to 
enter  the  fine  at  of  the  term  preceding.  Odet 
V.  Woodward,  2  Ld.  Raym.  850. 

9.  In  quid  juria  damat,  upon  a  Bosfgesticm 
that  the  defendant  has  a  defence,  but  m>m  age 
and  infirmity  is  not  able  to  travel,  a  dedimuM 
potettatem  may  be  granted  to  the  justices  of 
C.  B.  to  go  to  him  and  receive  an  attorney  to 
appear  and  plead  for  him.  J\irUm*a  case,  3 
Dy.  135.  pL  15. 

10.  When  the  conusee  suing  upon  a  fine 
sent  by  mittinnu  out  of  Chancery  mto  B.  R. 
dies,  a  fresh  tnitiimua  must  issue  to  authoriie 
the  court  to  proceed  to  execution  for  the  heir. 
1  Dy.  39.  pL  196. 

11.  The  use  of  making  a  tenant  to  the 
priBcipe  by  fine,  was  to  put  the  evidence  of 
there  being  a  good  tenant  to  the  precipe  on 
record.    1  Kidgw.  373. 

13.  Writ  of  covenant  tested  the  15th  of 
January,  returnable  in  Crattino  Pvr\ficatiO' 
nia,  taken  by  dedimua  the  18th  of  January; 
the  cognisor  died  in  Easter  week  following; 
but  four  days  before  her  death,  the 
king's  silver  was  entered  *as  of[  *695  ] 
Hilary  term  precedent;  this  was  held 
a  grood  fine.  Warneomb  v.  Carrilf  3  Mod. 
141. 

13.  If  tenant  for  life  and  the  reversioner  in 
fee  join  in  a  note  of  a  fine,  and  before  any 
other  proceeding  the  tenant  for  life  dies,  yet 
the  fine  shall  proceed  against  the  other,  be- 
cause  they  are  as  several  cognizances.  Era- 
Jield'a  case.  Hob.  339. 

14.  Baron  and  feme  acknowledge  a  note  of 
a  fine  upon  the  36th  of  March;  the  day  after, 
the  wife  dies;  on  the  38th,  composition  is 
made,  the  king's  silver  paid,  and  entered  as  of 
the  term  before;  the  fine  must  stand.  Famur^a 
case.  Hob.  330. 

15.  A  fine  levied  of  two  parts  of  a  manor, 
without  saying  in  three  parts  to  be  divided,  is 
good  in  a  fine,  bat  ill  in  a  writ  Chamoek  v. 
Worss/y,  1  Leon.  115. 

16.  Fine  levied  of  a  remainder,  by  the  name 
of  a  reversion,  is  good.  Edwarda  v.  Pes/,  Cro. 
Eliz.  595. 

17.  Fine  of  land  levied  in  the  city  of  Exeter 
was  reversed,  because  it  was  da  duobua  tana- 
meniia.  Steed  and  Courtney*a  case,  1  Leon. 
188. 

18.  A  fine  may  be  levied  of  lands  in  ancient 
demesne  by  custom  in  a  viU.  Elmaa  v.  » 
1  And.  71. 

19.  Husband  and  wife  levy  a  fine  of  certain 
manors,  lands,  &.c.  to  A  and  B,  and  the  heirs 
of  A,  and  in  the  fine  divers  grants  and  renders 
were  made ;  in  the  third  render,  certain  of  the 
manors  and  lands  were  granted  to  the  said 
husband  and  wife  and  to  the  heirs  of  the  bus. 
band;  and  by  the  fourth  render,  part  of  the 
same  lands  were  granted  and  rendered  for  the 
said  wife  in  tail,  remainder  over;  and,  upon 
error  brought,  the  fine  wis  affirmed    7Vy  v. 


xMing  of  a  fine  after  the  king's  silver  is 
ered,  though  it  was  levied  by  an  infant 
le  covert  who  is  since  dead.  Wameeombe 
^areU,  2  D^.  330.  pL  15.  13  Co.  134. 
3.  Tenant  m  tail  may  levy  it  on  another 
iveyance,  after  he  has  conveyed  the  whole 
ate  away  by  an  innocent  conveyance.  1 
and.  260  a. 

9.  A  disseisor  may  levy  a  fine.  Fermor^a 
se,  3  Co.  77  a. 

10.  If  a  porchaser  perceiving  a  deftct  in  his 
le,  levies  or  accepts  a  fine  with  proclanuu 
tns,  to  the  intent  to  bar  him  that  has  the 
^ht,  it  is  good.    Fermor  v.  Smiih^  3  Ca  77  a. 

II.  Who  not. 
1.  It  cannot  be  levied  by  a  reversioner  after 
t  has  parted  with  the  reversion*    1  Saund. 
.9  a,  n.  [d] 

3.  A  fine  by  tenant  for  years  or  at  will  is 
lid.  Parkhyrat  v.  Smith  lessee  of  Dormer,' 
n  error,)  Dom.  Proc,  Willes,  341,  343. 
ndr.  337.  7  Mod.  369.  a  a  Jenk«  354. 
And.  17& 

3.  A  fine  siir  eonuzanee^  &&,  coma  ceo,  &0., 
nplics  a  fee  simple,  but  that  may  be  qualified 
>  a  particular  estate* .  HarU  v.  Browne^  Salk. 
40. 

4.  A  render  of  a  rent  by  fine  cannot  be  to  a 
tranger.    CromioeZ's  case,  2  Co.  69  b. 

III.  How  rr  bhoulo  sb  ucvied. 
1.  To  every  fine  there  are  five  parts:  1st, 
he  original  writ ;  3d,  the  license,  for  which 
bere  is  a  fine  doe  to  the  kioff ;  3d,  the  con- 
ord,  which  is  the  substance  of  the  fine ;  4th, 
he  note  of  the  fine,  which  is  but  an  abstract 
lut  of  the  original  and  concord;  5th,  the  foot 
>f  the  fine,  which  includes  the  whole,  and  has 
he  day,  year,  and  place,  and  before  what  jus- 
ices  the  concord  was  made.     Tey  v.  Drury,  5 

3.  A  fine  may  be  levied  in  any  real  action, 
IS  a  writ  of  right,  ^c,  but  not  in  personal. 
Salk.  340. 

3.  The  writ  of  covenant  on  which  a  fine  is 
levied  is  a  real  action.  Hunt  v.  Bourne,  Salk. 
340.    Cora.  134.  S.C. 

4.  Fme  levied  without  an  original  is  not 
void,  but  voidable  by  error.    Plow.  394. 

5.  Though  a  fine  pre-supposes  a  writ  of  co- 
venant, yet  now  the  practice  is  to  levy  fines 
without  Lard  Saya  and  Selena  case,  10  Mod. 
43. 

6.  And  though  most  fines  are  taken  by 
dedimua,  yet  they  are  recorded  as  taken  in 
court,  to  prevent  questions  about  captions. 
&  C.  10  Mod.  45. 

7.  A  judge  of  assise,  by  virtue  of  a  general 
patent  to  receive  fines  with  a  non  oSstonle, 
took  the  acknowledgment  of  a  dedimua  potea* 
totem,  and  holden  good,  though  the  chief  jus- 
tice  of  C.  B.  aloneliaa  regularly  such  power. 
3  Dy.  234  pi.  31. 

8.  If  a  fine  is  acknowledged  before  conunis- 
sioners  in  the  country  in  the  vacation,  and  the 


conusor  dies  before  the  tenn,  though  no  writ  |  Drvry,  5  Ca  38  b. 
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90.  A  fine  maj  be  levied  of  a  doee  by^ 
kaown  name  in  a  Till,  without  mentiottin|f  the 
vill  or  hamlet  where  it  lies.  Tkomatin  ▼. 
Maekworth,  Carter,  81. 

21.  A  fine  de  tenemetUis  in  Golden  lane  is 
good,  thoagh  neither  vill,  parish,  nor  hamlet 
u  mentioned.    Lever  v.  Hotter^  2  Mod.  48. 

29.  If  a  fine  he  levied  of  lands  in  the  vill  of 
A,  and  the  party  have  lands  also  in  B,  yet,  if 
both  places  have  one  constable,  all  the  lands 
shall  pass,  for  in  such  case  both  places  consti- 
tute the  same  vill.  Wdldron  v.  JSoscarrurft,  1 
Mod.  7a 

93.  If  there  be  a  parish,  and  a  vill  within 
the  parish  of  the  same  name,  and  a  fine  is 
levied  of  lands  in  the  vill,  and  in  the  deed  to 
lead  the  uses  the  parish  is  not  named,  yet,  as 
they  make  but  one  conveyance,  the  lands  in 
the  parish  pass.  Addison  v.  Otway^  9  Mod. 
933. 

94.  If  there  be  several  toWns  called  Bettar 
(two  whereof  have  addition),  a  fine  of  lands 
in  Bettar  shall  not  extend  to  the  other  two; 
but  if  the  other  two  are  hamlets,  and  if  it  be 
of  lands  in  paroehia  de  Bettar,  it  will.  Thoma' 
•tn  V.  Mackwortk,  Carter,  81. 

25.  Where  lands  lying  in  different  counties 
are  comprised  in  one  concord,  the  fine  vro  lu 
eentia  concordandi  shall  be  one  entire  fine  for 
the  whole.    3  Dy.  297.  pi.  44. 

96.  Where  acres  are  mentioned  in  a  fine  or 
recovery,  they  shall  be  taken  by  common  com- 
putation, and  not  by  the  statute  de  terris  men- 
turandia.  Waddy  r.  Newton^  8  Mod.  976, 
277. 

97.  If  the  cognisor  die  after  the  entry  of 
the  king's  silver,  the  fine  is  good.  Ball  v. 
CM;Jb,3Mod.  140. 

28.  The  fine  is  perfect  when  the  king's  sil- 
5Fer  is  paid.    Anon.  1  And.  229, 

29.  A  fine  is  of  that  term  the  concord  was 
made,  and  the  writ  of  covenant  returnable. 
Lloifd  V.  Vi9Count  Say  and  Sele,  Salk.  341.  9 
Saund.  175  g.  n.  (9). 

30.  A  fine  levied  in  vacation  time,  may  be  a 
fine  eiUier  of  the  precedent  or  subsequent 
term^  at  the  election  of  the  parties.  Lord 
Save  and  Sele^s  case,  10  Mod.  44. 

31.  A  fine  aoknowledged  before  the  Revo- 
lotion,  and  writ  of  covenant  sued  out  after, 
was  allowed  to  be  good.    Anon.  9  Vent.  47, 

4a 

39.  Covenant  to  levy  a  fine  by  such  a  time, 
and  it  is  done  after  the  time,  yet  good.  Z>aeiff 
v.  JTefftpe,  Carter,  5. 

33.  On  a  covenant  to  levy  a  fine,  the  cove- 
nantor is  not  obliged  to  acknowledge  a  note  of 
a  fine  of  other  lands.  €hrigg*8  case,  7  Mod. 
293. 

34.  The  writ  of  covenant  tested  the  90th  of 
January,  and  the  dedimtto  the  same  day;  held 
good.    Arundel  v.  Arundel^  Cro.  Eliz.  677. 

35.  A  fine  and  deed  of  uses  make  but  one 
oonveyanee  in  law.    Caith.  95. 

36.  So  also  a  deed,  a  fine,  and  a  recovery. 
llMod.184    9  Mod.  939.  nolis^ 


IV .  Or  THE  MooLaiunoHi.  [  *M  ] 

1.  A  fine  may  be  levied  acoording 

to  the  common  law  without  prochiniti«w,flr 
according  to  the  statute  of  4  H.  7.  wiifentt 
proclamations.    Plow.  965. 

2.  A  fine  levied  by  feme  coveit  will  pw 
her  land,  or  bar  her  dower,  without  produa- 
tions.    2  Saund.  llSg.  n.  (3). 

3.  The  heir  aa  well  as  the  anceHor  naj 
elect  to  have  it  with  prosinmitinns  Wektfdd 
V.  Hodgeoont  Cro.  Eliz.  693. 

4.  The  proclamations  may  be  made  dkr 
the  death  of  tenant  in  tail,  who  kviei  1 
Saund.  958  a. 

5.  Proclamation  of  a  fine  made  befbnte 
quarto  die  poot  of  a  return  in  the  middk  ot  & 
term  is  good,  the  court  then  sitting;  bat  jasw 
of  the  first  return,  as  the  justices  do  not  fittill 
the  quarto  die  post,     3  Dy.  270.  pL  21. 

6.  If  any  of  the  proclamations  upon  »  fi«. 
according  to  the  statute  of  4  H.  7.,  be  madea 
a  Snnday,  it  makes  all  the  pFodamstionsen^ 
neous,  but  does  not  make  the  fine  void,  wbick 
remains  a  discontinuance  as  a  fine  atcommoB 
law.    Fish  r.  Brocket,  Pk>w.  985.  8  Moi 

196.  a  c.  .^. 

7.  Where  the  estate  given,  upon  wbich  w 
fine  is  levied  by  tenant  in  Uil,  is  lisd^ 
defeated  before  the  proclamationf  1"^^ 
fine  and  all  the  proclamations  afterwarfuMW 
are  void  and  of  no  force,  and  the  tail  solbirwl. 
Smith  v.  Stapleion,  Plow.  434, 435. 

a  The  form  of  fines  was  not  aJtcred  by  tie 
statute  of  4  H.  7.;  the  fine  and  the  prodiiBi' 
tions  upon  it  are  not  one  entire  rottterof  re- 
cord, but  several.    Plow.  965, 266. 

9.  The  present  fijrm  of  enteringtbe  pw* 
mations  of  a  fine  did  not  commence  till  w 
sixtiiyeaxofH.  7.    3  Dy.  25a  pL  9. 

10.  If  Uiete  be  no  prodamation, «chfi« » 
not  void,  but  voidable.    Segar  and  Bem^' 

case,  9  Leon.  157.  .     _^ 

11.  Ifa  verdict  in  GP.finds  that  the»2^ 

a  fine  but  no  proclamations,  stifl  the  cwrt  ww 
ex  iffieio  inspect  tiie  record  before  tbei^w 
see  whetfier  there  wbb  any  prodanistiOB  » 
not     Wynehev,  Spencer,^  And. 4^ 

19.  A  fine  is  to  be  intended  levied  mthp 
clamations  until  the  contrary  be  dwwn-  w" 
ofKnss,3Co.84a. 

V.  Of  noaoflRNo  a  fw*  ^ 
1.  In  quidjurU  elamat,  thetensntattoiiw 
as  to  part,  and  claimed  part  in  fee,y«ttbem« 
of  the  whole  was  engrossed;  but  m  f^jT 
servUia,  where  it  was  fixrad  that  w«^ 
nan  tenuity  &.c,  it  was  engrossed  only  *» 
residue.    9  Dy.  919.  pL  35.  _^  .  j 

9.  After  tiie  king's  silver  duly  eiit««^ 
tiie  conusee  die,  tiie  fine  sbaD  be  c««^ 
but  without  tiie  proclamation  reqaireo  w 


H.  7.  c.  94;  fbr  tfie  party  cannot  w^j^ 
to  have  it  under  tiiat  statute.  SVf-^^ 
104.  j-inj 

3.  In  quidjurU  elamat,  if  the  *^^ 
a  fiw,  the  eonusee  shaU  have  jtidfiMOi"' 
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the  seuin,  and  have  the  fine  engroiwd  if 
pleases^    2  D7. 209.  pL  31. 

VI.   Usn  OF  A  FINE. 

..  An  infant  not  non  eompot  may  declare 
u^e  of  a  fine  levied  to  him,  and  it  shall 
d  him  ao  long  aa  the  fine  continnes  in  force. 
ckioiih'M  case,  3  Co.  56  b. 

2.  Husband  and  wife  lerjr  a  fine,  and  fiiar 
iTB  afler  by  deed  declare  the  uses ;  the  oses 
s  well  raised.  Buihel  t.  Burland^  11  Mod. 
5. 

3.  If  two  deeds  be  made  at  several  times 
;ween  the  same  parties  and  of  the  same 
id,  but  varying  in  limitation,  the  fine  fol* 
ving  the  use  thereof  shall  be  guided  by  the 
tt  deed.    Jbne»  v.  MorUy^  4  iv£)d.  264. 

4.  A  fine  shall  be  intended  to  the  use  of 
s  conusor  and  his  heirs,  unless  there  be 
leed  to  lead  the  uses.  1  Mod.  2.  Vaugh. 
■■ 

5.  So,  if  the  fine  be  le^ed  without  consi- 
ration.    Dixim  v.  Harrison^  Vaugh.  43. 

6.  Fine  by  baron  and  feme  of  lands  shall  be 
the  use  of  the  feme  till  uses  declared.  CoU 
Ue  V.  BtyiAe,  1  And.  164. 

7.  C  K  and  E  his  wife  being  seised  of  land 
right  of  the  wife,  the  wife,  without  consent 

her  husband,  executed  an  indenture,  by 
hich  she  alone  declared  the  uses  of  a  fine  (to 
;  afterwards  levied)  to  herself  for  life,  with- 
it  impeachment  of  waste,  and  afler  to  the 
inusees  fbr  their  lives,  to  the  intent  that 
ley  should  sufflnr  J  S  to  take  the  profits 
fbr  his  life,  with  remainders  over; 
*097  ]  "eight  years  efier,  the  husband  exe- 
cuted an  indenture,  by  which  the 
sea  were  declared  to  himself  and  his  wife  fbr 
fe,  and  afler  to  the  uses  limited  by  the  wife's 
identure;  and  afterwards  the  fine  was  levied 
Msordingly ;  held,  that  both  the  declarations 
fuses  were  void,  and  that  the  fine  enured  to 
le  wife  only;  that  though  the  variance  was 
oly  in  the  first  particular  use,  and  the  uses 
1  remainder  were  agreeable  to  both  their 
onsents,  yet  all  the  uses  were  void ;  but  if 
usband  and  wife  agree  in  the  uses  in  part 
f  the  land,  and  vary  in  the  residue,  it  is 
ood  fbr  part,  and  void  fbr  the  remainder. 
Uckmth*B  case,  S  Go.  66  b.  Moore,  196. 
LC. 

8.  An  infent  can  lead  or  declare  the  uses  by 
leed,  and,  if  he  do  not  reverse  the  fine  during 
tis  nonage,  the  declaration  will  stend  good  for 
ver.    2  Saund.  96  a.    Afwn,  2  Leon.  159. 

9.  When  tenant  in  tail  joins  in  levying  a 
ine,  the  old  use  of  the  entail  cannot  result. 
farrU  v.  Evaiu^  OrL  Bridg.  556. 

10.  Two  joint-tenanto  levy  a  fine ;  the  de- 
laration  of  the  use  by  one  of  them  affecte  one 
Doiety  only  of  the  lands.    Orl.  Brid^.  553. 

11.  A  precedent  feoffment,  &c.  will  guide  a 
ubsequent  fine,  as  in  case'  of  a  feoffment  to 
wo  and  their  heirs,  and  a  subsequent  fine  to 
hem  and  the  heirs  of  one  of  them.  CnMmoeTs 
«se,3Co.69b. 

13.  Fuie  by  A  aod  B  to  C;  C  rendering 
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rent  of  492.  to  A  in  tail,  and  the  land  to  B ; 
still  the  use  of  the  fino  shall  be  to  the  oonusee( 
fer  the  parties  have  admitted  the  conusee  to 
be  capable  of  muting  a  rent  in  freehold. 
Crumvfel  v.  Andros,  2  And.  80, 81,  83. 

13.  A  being  tenant  for  life  of  one  moiety  of 
lands,  remainder  to  B  and  his  wife  in  tail, 
with  reversion  to  A  in  fee,  and  B  and  his  wife 
tenanto  in  tail  in  possession,  with  reversion  to 
A  in  fee  of  the  other  moiety,  the  fine  of  A  and 
B  is  good  against  A,  although  B  alone  declared 
the  uses  of  the  fine.    Orl.  Bridg.  553. 

14.  If  A,  tenant  fer  life,  remainder  or  re- 
version to  B  in  fee,  levy  a  fine,  the  declaration 
of  the  use  by  B  does  not  bar  the  estate  for  Ufa 
in  A.    Ihrrii  v.  Evan§t  OrL  Bridg.  654. 

15.  Use  of  it  can  be  declared  before  or  after 
levring  it    CotgaU  v.  BlUh,  1  Ahd.  1 64, 165. 

16.  The  declaration  of  the  use  of  fine  f6L 
lows  the  ownership  of  the  lands.  Orl.  Bridg. 
554. 

17.  A  fine  cannot  be  averred  to  other  usee 
than  those  which  are  expressed  in  an  inden- 
ture precedent  to  declare  the  uses ;  otherwise, 
if  the  indenture  be  subsequent  Jwui  r. 
JMosc/y,  Com.  30. 

VII.  EnnoT  ov  ▲  FINS, 
(a)  WiiatperMus  art  barred  hy  it, 
1.  If  a  father  levy  a  fine,  with  or  without 
disseisin  of  the  ^grandfather,  who  was  tenant 
in  tail,  the  issue  m  tail  is  bound  by  33  H.  8i« 
whether  the  grandfether  dies  befere  or  after 
the  fether.    Duneombe  v.   Wingfield,  Hob. 

258.  MiehnUiam'9  case.  Hob.  333.  Mo.  146. 
3.  The  issue  in  toil  was  barred  by  a  fine, 

by  virtue  of  the  sUtuto  of  4  H.  7.  c.  34.,  befere 
thestetutoof33ILac.36.  ifttrry  v.  Coytoit, 
T.  Raym.  359. 

3.  Heirs  in  tail  or  in  fee  are  estopped  by  the 
fine  of  the  ancestor  under  whom  they  claim ; 
ffeevf,  where  they  do  not  claim  as  heir  to  him 
who  levied  the  fine.  Case  of  Fines^  3  Co. 
84  a. 

4.  Fine  levied  by  one  to  whom  the  land 
was  entailed  is  a  bar  to  the  issue,  although  ho 
had  no  present  interest  Hunt  v.  iCtng,  Crow 
Eliz.  610. 

5.  If  tenant  in  tail  levy  a  fine  with  procla* 
mations,  and  the  five  years  pass  during  his 
lifetime,  his  issue  ia  barred.  1  Dy.  3  b.  pi.  1. 
1  Saund.  358  a. 

6.  The  issue  in  tail  may  be  barred  by  a 
fine  with  prochunations,  though  the  estate 
passed  by  the  fine  be  avoided  befere  all  the 
proclamations  are  made.  Case  of  Finet,  8 
Ca84a. 

7.  The  issue  in  tail  shall  be  barred  b^  the 
fine  of  his  fether,  though  he  claim  to  be  in  br 
his  brother  as  weH  as  his  father.  3  Dy.  351. 
pi.  24. 

8.  If  baron  and  feme  be  tenanta  in  special 
tail,  the  baron*s  fine  is  a  bar  to  the  issue,  by 
33  H.  8.    Duneombe  v.  Wingfidd,  Hob.  257. 

259.  Ma  38. 

9.  Thooffh  the  wife  may  enter  if  ahe  sur- 
vive, and  though  the  wife  be  remitted,  if  any 
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estate  be  UmRed  to  her  upon  her 

[  *696  ]ha8band*8  fine.  Duneombe  v.  *  Wing- 

JUld,  Hob,  257.  ^59.    Mo.  2a  pi.  90. 

10.  Where  baron  and  feme  are  tenants  in 
tail  to  them  and  the  heirs  of  their  bodies,  and 
the  baron  levies  a  fine  and  dies,  the  estate  re- 
▼ives  as  to  the  wife,  who  shall  be  tenant  in 
tail,  and  then  ceases  as  to  the  issue,  who  shall 
be  barred  by  the  Other's  fine.  Thornby  v. 
Fleetwood,  Com.  217. 

11.  If  a  feme  covert  levies  a  fine  alone,  it 
will  bind  her,  but  her  husband  may  defeat  it 
for  himself  and  her  also.  T^tedler  v.  Bp.  of 
lVtncAesCer,Hob.225.  Daniel  y.  Uply.lAL  10. 

12.  Husband  makes  a  gift  in  tail  rendering^ 
rent,  and  then  he  vrith  the  wife  levies  a  fine  of 
the  reversion  and  rent ;  the  husband  dies,  the 
wife  is  barred  of  the  rent,  not  of  the  land. 
Awm.  Moore,  91.  pi.  224. 

13.  A  being  tenant  for  life,  with  remainder 
in  tail  to  his  son  B,  remainder  to  the  right 
heirs  of  A,  the  tenant  for  life  levies  s  fine  with 
warranty  to  the  use  of  C  lA  fee,  who  conveys 
the  estate  by  bar^n  and  sale  to  D :  this  coU 
lateral  warranty  is  annexed  to,  and  runs  with 
the  land,  and  therefore  if  B  attain  the  age  of 
twenty-one  years  in  the  lifetime  of  his  father, 
and  before  the  warranty  attaches,  the  fine  will 
bar  his  entry  after  the  death  of  A«  WiU/tatn- 
mm  v.  Hureock,  2  Mod.  14. 

14.  Issues  of  a  tenant  in  tail  (the  remainder 
to  the  king)  shall  be  barred  by  a  fine^  4  Leon. 
40. 

15.  A  man  makes  a  feoffinent  to  one  and 
his  heirs  qatnuque  such  sums  be  paid,  and  up- 
on failure,  the  feoffees  to  enter,  &>c ;  there  is  a 
failure  i  he  levies  a  fine  and  five  years  pass,  the 
feoffees  enter  not ;  the  fine  bars.  Tkomann  v. 
Mackwoith,  Carter,  62. 

16.  If  a  man  seised  of  land,  (having  issue 
two  sons  bastard  eigne  and  mulier  puisne) 
dies,  the  mulier  beyond  sea,  or  within  age,  or 
imprisoned,  or  non  eana  memoria,  and  the 
bastard  eigne  enters  and  has  issue  and  dies, 
and  the  land  descends  to  his  issue,  the  right  of 
the  mulier  is  barred  for  ever.  LechfortTa  case, 
8  Co.  101  a. 

17.  At  common  law,  if  a  man  was  within 
the  realm  at  the  time  of  the  fine  levied,  and 
within  the  year  went  beyond  the  seas,  he  was 
barred;  so  if  a  man  was  dibseised  and  then 
went  beyond  seas,  and  a  descent  was  cast^hii 
entrv  was  tolled ;  if  he  who  is  beyond  seas 
shall  not  be  bound  by  non-claim  on  a  fine, 
which  is  a  matter  of  record,  a /orf  tort  he  shall 
not  be  bound  by  non-claim  on  a  descent,  which 
is  a  matter  in  pate.  Leehford't  case,  8  Co.  100 
b.  101  a. 

18.  If  the  heir  had  been  within  the  realm 
at  the  time  of  the  first  proclamation,  and  after- 
wards had  gone  out  of  the  realm,  the  procla- 
mation  would  have  bound  him.  Luhford^e 
case,  8  Co.  100  b. 

19.  A  tenant  for  life,  remainder  to  B  in  tail, 
reversion  to  B  and  his  heirs ;  B  levied  a  fine 
with  proclamations  <Mf  the  estate  tail  during 


the  lift  of  the  tenant  lor  Hie,  and  died  Ubn 
all  the  prodamatioDs  were  passed,  Inrai^  a 
son  beyond  sea,  who  did  not  retom  till  uer 
all  the  proclamations  were  made,  and  tkn 
claimed  the  land ;  held,  Isi,  that  the  eEUa 
which  passed  by  the  fine  was  not  detemuoed 
by  the  death  of  the  tenant  in  tail;  2dlj,t]at 
though  by  the  death  of  tenant  in  tail  befere 
all  the  proclamations  passed,  a  right  desoeod. 
ed  to  the  issue,  yet  after  the  prodamatiou 
were  made,  this  right  was  bound  bj  tiie  ex. 
press  words  of  the  statutes  4  H.  7.  c  i  ifid  33 
H.  8.  c.  36. ;  3dly,  that  the  issue  being  bar  ud 
privy  could  not  by  any  claim  have  nfed  the 
right  of  the  entail  which  descended  to  him; 
4Uily,  that  though  the  issue  in  tail  vu  be- 
yond sea,  yet  inasmuch  as  he  is  priT/,  aDdoet 
of  the  savings  of  the  4  H.  7.,  he  was  boand  bj 
the  fine.    Case  of /tnes,  3  Co.  84  a. 

20.  Lease  for  years  to  be^  preseolJj,  tai 
lessor  continues  in  possession,  fine  bj  Icsm 
with  non-claim  shall  bar  the  lessee.  Hfwm»i 
v.  Bradaaon,  OrL  Bridg.  13. 

2L  Lessor  enters  upon  lessee  for  yean,  aod 
levies  a  fine  aur  eonuzanee  de  drwt,  and  bn 
years  pass ;  the  leasee  is  barred,  ctbawisem 
a  fine  aur  coneeaaU .  Bama  v.  Freews,  1  Sii 
349,  350.    Carter,  199. 

22.  Lease  is  to  commence  at  a  fntore  <Uj, 
and  lessor  is  disseised ;  fine  by  diaieinr  afta 
that  day,  before  the  future  interert  haa  coott 
into  possession,  and  non-claim  within  on 
Tears,  shall  bar  the  lessee ;  in  such  case,  a  dm 
by  reversion  after  that  day,  with  non- 
*claim,  will  bar  the  lessee.  Ifemsn^r  *^  J 
v.  BreuUtaon,  Orl.  Bridg.  13. 

23.  A  man  made  a  lease  for  yeaif  of  certin 
land,  to  commence  after  the  deteriniMtt»oi 
a  prior  term  of  years  then  in  being;  ^r\ 
lease  determined ;  the  second  lessee  didiHi 
enter;  he  in  the  reversion  entered  and  dim* 
a  feoffinent,  and  levied  a  fine  with  ^f^"^*^ 
Uons,  and  afterwards  five  years  P»""^'^|^ 
out  entry  or  claim  by  the  second  l**^  *?J 
it  was  held  that  the  lessee  was  barred,  tor 
when  the  lessee*s  future  intercat  had  «»• 
mencement,  then  he  had  such  an  ***^  J* 
might  be  divested.  Sis/yn'scaae.SCo.l^"'' 

24.  The  interest  of  tenant  by  sUtote  me^ 
chant,  statute  staple,  elegit,  P^}^.^ 
knight's  service,  executor  who  has  lw<J  "* 
debts  and  legacies  are  paid,  and  e^'Xf* 
interest,  are  within  the  statute  4H.7.ofW« 
so  also  are  those  who  have  bat  a  bare  ngbt 
title  to  an  inheritance  or  fireehold.  S»W»' 
case,  5  Co.  123  b.  ,  ^   ..^ 

25.  If  a  person  dies  under  ««!  ^^  ^  t1 
bilities  mentioned  in  the  proviso,  "^^ 
must  pursue  his  right  within  five  J^  *J7 
such  ancestor's  death,  or  he  will  beJJiW' 
2  Saund.  121  a,  6.    See  also  1  U-  319  «*»• 

26.  A  tenant  in  tail  in  coparcenary,  lj»^ 
fine  come  ceo  with  warranty  of  hi»  Pf"! 
takes  back  an  estate  fi>r  Ufe;  hi8he"|*^ 
topped  to  aver  continuance  of  po**"*^ 
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inst  tihifl  fine,  winch  is  a  feoffiiient  of  r»- 
i  and  a  disoontinaance.    3  Dy.  324.pL30. 

17.  If  the  wife  does  not  claim  dower  for 
years  after  her  husband's  death,  she  will 

barred  by  a  fine.    Ma  53. 

18.  Feme  covert  is  bound  by  non-claim  to 
ud  a  fine.    Stowel  v.  Zaueh,  rlow.  360. 

19.  Where  the  uses  of  a  fine  are  declared 
a  subsequent  deed,  Tarying  from  the  fine 
some  small  matter,  the  parties  and  their 
rs  (but  not  strangers)  are  bound.  Jones  t. 
rley,4  Mod.  263. 

K).  But  where  the  deed  is  precedent,  and 
:  fine  levied  afterwards  varies  fVom  the  deed, 
stands  single,  and  all  parties  may  aver 
ainst  it.    Id.  ibid. 

31.  If  the  remainder-man  in  tail  be  heir  to 
tant  in  tail,  he  is  barred  by  the  warranty  in 
i  fine.     1  Saund.261  a, 

32.  But  not  the  reversioner  in  fee,  being  a 
anger.     1  Saund.  261  a. 

33.  Where  a  person  is  in  possession  by  vir- 
e  of  a  particular  estate  for  life,  and  accepts 
greater  estate,  it  shall  not  divest  the  estate 
those  in  remainder  for  life,  so  as  the  same 
ay  be  barred  by  fine  and  non-claim.  Smith 
Pierce,  3  Mod.  195. 

34.  Fine,  and  five  years,  will  bar  not  only 
c  right  of  single  persons,  but  also  corpora- 
ms,  as  deans  and  chapters  of  colleges.  1  Ro. 
>3.160.    Sed  vide  IRo,  169,171. 

35.  If  a  fine  be  levied  of  a  terra  to  attend 
te  inheritance,  the  trustees  are  barred  there. 
f,    Smiih  v.  Pierce,  Garth.  103. 

(b)  Who  are  not  barred, 
1.  A,  tenant  in  tail,  with  remainder  to  B  in 
«,  levies  a  fine ;  B  dies,  his  heir  within  a^e; 
.  dying  without  issue,  B's  heir  may  have  his 
ction  at  any  time,  either  before  or  within 
le  five  years  after  he  is  of  age.    2  Dy.  133. 

I*   <w« 

3.  A  fine  and  non-claim  will  not  bar  the 
ntry  of  the  feoffor  on  condition  broken,  al- 
lough  the  feoffee  was  disseised.    1  Mod.  4. 

3.  The  sUtutes  4  H.  7.  c  24,  aad  the  3S  H. 
.  c  36,  enable  a  tenant  in  tail  to  bar  all  his 
isue  by  a  fine  with  proclamations  levied  pur- 
uant  to  the  statute  4  H.  7.  c.  24,  for  they  are 
iriviesto  him  both  in  blood  and  in  estate;  but 
ach  a  fine  levied  by  a  tenant  in  tail  of  lands 
f  the  gift  of  the  crown,  the  reversion  In  the 
iiown,  will  not  bar  the  issue  in  tail,  for  it  is 
protected  by  the  statute  34  and  35  H.  ac.20, 
hough  by  a  private  act  of  parliament  it  be 
imited  to  the  heirs  male  of  the  family  in  a 
lifferent  manner  from  that  in  which  it  had 
wen  limited  by  the  letters  patent,  provided 
he  alterations  are  all  within  the  compass  of 
he  old  entail,  and  the  reversion  continued  in 
he  crown.    Murry  v.  Eyton,  2  Show.  104. 

4  A  feme  covert  was  bound  at  common 
aw  by  non-claim ;  but  the  statute  4  H.  7.  c 
li,  excepts  feme  coverts  who  are  strangers  to 
he  fine,  w  as  they  make  their  claim  within 
ive  years  after  the  death  of  their  husbands. 
Ue^onTs  caae,  8  Ca  100  b. 


*5.  Fines  levied  in  oomts  of  an-  [  *700  ] 
cient  demesne  are  no  bar  to  the  issue 
in  tail,  but  they  work  a  discontinuance.  Aunl 
V.  Bourne,  Com.  93. 

6.  The  mother  is  tenant  in  tail  to  her  and 
the  heirs  of  her  body;  the  son  levies  a  fine, 
and  dies,  and  then  the  mother  dies;  the 
daughter  is  not  barred.  MackwUliam^a  case, 
Hob.  332. 

7.  Tenant  in  tail  to  him  and  the  heirs  male 
of  his  body  has  three  sons ;  the  second  levies 
a  fine  in  the  lifo  of  the  father,  the  father  dies, 
the  eldest  is  not  barred ;  but  if  the  elder  die 
without  issue,  living  the  second,  the  third  is 
barred.    MaekwiUiam^s  esse,  Hob.  333, 334. 

8.  Lessee  of  some  lands  for  years,  of  others 
at  will,  of  others  by  copy  of  court-roU,  having 
also  some  in  fbe  m  the  same  town,  made  a 
lease  of  the  whole  to  A  for  life,  and  then  levied 
a  fine  of  so  many  acres  to  him  as  amounted  to 
the  whole  land,  and  continued  in  possession, 
and  paid  the  rent  to  the  lord  till  the  five  years 
passed ;  held,  by  -all  the  Judges  except  two, 
that  the  original  lessor  was  not  barred,  be- 
cause he  could  not  possibly  have  notice  of  tha 
covin.    Ptrmof*a  case,  3  Co.  77  a. 

9.  Where  one  is  requested  to  join  in  a  fine 
for  conformity,  he  shall  not  be  estopped. 
CromwePa  case,  2  Co.  69  b. 

10.  The  fine  and  non-claim  by  five  years 
do  not  bar  the  right  of  the  odlege.  Magdalen 
CoUege  case,  11  Co.  66  f. 

11.  A  fine  levied  by  J  S,  uncle  of  A  an 
idiot,  who  was  seispd  of  the  inheritance,  (the 
said  J  S  dying  in  the  lifo  of  A,)  shall  not 
bar  the  grandchild  of  the  said  J  &  Cro.  Car. 
524. 

12.  Custom  and  non-claim  shall  not  bar  the 
heir  who  was  beyond  sea  at  the  time  of  the 
proclamation  made.  Lechford'e  case,  8  Co. 
100  a. 

13.  If  a  lessee  has  no  power  to  enter  or 
take  the  profits,  but  only  a  fbture  interest  at 
the  time  of  the  fine  levied,  he  shall  not  be 
barred.  Long's  case,  5  Co.  123  a.  S.  C.  Cro. 
Jac.61. 

(c)  What  interests  it  bars. 

1.  If  a  lease  be  made  for  one  hundred  yekrs 
in  trust  to  attend  the  inheritance,  and  the 
cestuy  que  trust  being  in  possession  demise  to' 
another  for  fifVy  years,  and  levy  a  fine,  and 
the  five  years  pass,  the  term  for  a  hundred 
years  is  divested  by  this  fine,  and  turned  to  a 
right,  and  so  barred.  Smith  v.  Pierce,  3  Mod. 
196. 

2.  Estates  held  by  elegit  are  within  the  4 
H.  7.  c.  24,  and  if  the  lands  be  extended,  may 
be  barred  by  fine  and  non-claim.  Ognel  r» 
ilWtn£fon,lMod.217. 

3.  The  interest  of  a  tenant  by  statute-mer- 
chant, statute-staple,  or  elegit,  afler  the  libe- 
rate be  executed,  or  the  execution  tm  the  e2e- 
git  found,  before  actual  entry,  may  be  barred 
by  a  fine  and  non-daimr  Uieighton  v.  Oreen- 
vOfe,  1  Show.  40.   2  Vent  329. 

4.  If  one  leiMd  in  fee  aeknowMfa  two 
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■tatutei,  and  a  UhenU  beezecated  ■•  to  both, 
a  fine  levied  with  procUfnation,  with  five 
yean*  non-claim,  will  bar  the  iifterest  of  both 
the  conuaees.  Dtighion  ▼.  OteenvUie^  1  Show. 
41.    2  Vent  339.  S.  C. 

5.  But  thougrh  a  right  to  an  estate  by  ex- 
tent, or  to  a  term  of  yean,  is  barred  by  a  fine 
and  non-claim,  it  is  otherwise  where  the  stat- 
nte  is  assigned  in  trust  to  wait  upon  the  inhe- 
ritance.   3Vent330.S.C. 

6.  One  makes  a  lease  for  one  hundred  yean 
to  attend  the  inheritance,  and  then  makes  ano- 
ther lease  lor  fifty  yean  to  another,  and  levies 
a  fine  to  corroborate  it;  the  first  lease  u  bar- 
red by  the  fine  and  non-claim,  l^seman  ▼. 
Bames,  1  Lev.  370. 

7.  Conveyance  1o  the  use  of  H-  M  and  his 
heirs,  until  he  fail  in  paying  so  much  money, 
and  after  to  P  V;  H  M  fuling  in  payment 
becomes  tenant  at  sufierance;  he  makes  a 
lease  for  five  years,  and  a  release  upon  it,  and 
the  releasee  enten;  this  turns  the  interest  of 
P  V  to  a  right ;  a  fine  then  levied  of  the  lands 
by  H  M  to  the  relessee,  and  non-claim  for  five 
yean,  ban  that  right    OrL  Bridg.  547. 

8.  A  use  is  barred  by  fine  (and  non-claim 
within  five  yean)  levied  by  disseisor.  1  And. 
331. 

9.  A  fine  will  only  bar  such  rights  and  ti- 
tles as  were  in  esit  at  the  time  of  the  five  le- 
vied.   1  Ro.  306. 

10.  If  tenant  in  tail  of  a  revenion  bargains 
and  sells  it  to  the  bargainee  and  his  hein,  and 
the  bargainee  die,  whereby  the  estate  de- 
scends to  the  heir  of  the  bargainee 

[  *701  ]  for  the  life  of  the  ^bargainor,  and 
the  bargainor  levies  a  fine  to  a 
•tranger,  the  estate  tail  is  barred  and  eztin- 
guiahed,  and  the  heir  of  the  bargainee  has 
gained  a  fee-simple.  1  Saund.  261. 
(d)  Whatnot. 

1.  Fine  by  the  husband  and  wife  of  land 
assured  to  her  after  marriage  for  her  jointure, 
does  not  bar  her  dower.    3  Dy.  358.  pi  .49. 

2.  Remainder  in  tail  limited  to  the  issue,  is 
BOtbarrable  by  the  father's  fine.  Jlfping  v. 
Coxen$t  I  Ld.  Raym.  33. 

3.  When  there  is  an  entailed  reversion  in 
Che  crown  of  the  sift  of  the  king,  and  then 
some  alteration  of  Oie  estate  is  made  by  a  pri- 
vate act  of  parliament,  yet  the  estate  tail  is 
protected  by  statute  34  JEL  8.,  and  cannot  be 
barred  by  a  fine.    Murry  ▼.  Eyton^  PolL  521. 

4.  An  estate  tail  reversion  in  the  crown 
cannot  be  barred  by  a  fine  levied  according  to 
the  sUtute  of  32  H.  &  &  C.  PolL  510, 511. 
521. 

5.  A  fine  If  baron  and  feme  oflands,  come 
eeo  que  t2  ad  of  the  gift  of  the  baron,  does  not 
bar  the  feme  of  dower,    ilnon.  1  Leon.  285. 

6.  If  A  be  tenant  for  life,  remainder  to  B 
ftr  life,  remainder  to  C  for  life,  remainder  on 
a  contingent,  and  A  and  B  join  in  a  fine,  C*8 
right  of  entry  will  preserve  the  contingent 
estate.    Zoiush  v>  Clare^  1  Mod.  92. 

7.  A  term  will  not  be  barred  by  a  fine 


which  was  not  intanded  to  be  ban«d,Ba  m 
the  case  of  a  mortgage  where  the  intaRit  k 
duly  paid.    Freeman  v.  Bantes,  1  Sid.  460. 

B*  No  fine  nor  warranty  shall  bar  aay  cauta 
in  possession,  revenion,  or  remainder,  wfaidi 
is  not  divested  and  put  to  a  right  Podga^i 
case,  9  Ca  104  a.  Tkomatim  ▼.  MsdhDsrti, 
Carter,  8^  240. 

9.  A  fine  in  pursuance  of  a  precedent  agree- 
ment will  not  extinguish  a  rent  or  oooditxaB 
thereby  created.    CromwePi  caae,  3  Co.  fi9  L 
(e)  What  operation  and  effeaajine  Ass  m 
other  reapeeU. 

1.  A  fine  of  itself  is  sufficient  to  pass  an 
estate,  without  the  assistance  of  any  ciher 
conveyance.  Herring  T.  Brown,  Skin.  18ii 

2.  A  fine  with  grant  and  render  is  tanta- 
mount  to  a  feoffment  and  re-feaffiment,  and 
the  render  creates  a  new  estate.  Price  v. 
Lsnj/ord,Salk.337.    Jenk.  ISa 

3.  A  fine  is  improperly  called  a  feufliucat 
on  record,  for  it  has  only  the  efiEectof  a  feoff- 
ment to  some  purposes,  and  he  who  levied  a 
fine  must  have  been  seised  of  a  fireehold  at  dis 
time  of  the  fine  levied.  Dormer  ▼.  PorUsatc, 
7  Mod.  369.    IfontT.  Brsi0iie,lSalk.34O.n. 

4.  A  fine  with  a  grant  and  render  ahen  the 
quality  of  the  estate.  Bice  t.  Lai^g/ar<Caith. 
140. 


6.  The  estate  which 
in  tail  to  the  connsee  in  levying  a  fine  is  a 
fee,  and  he  cannot  grant  tho  estate  tail  ;there' 
fore,  if  the  use  must  result  according  to  the 
estate  granted,  it  most  be  a  fee  alsob  Heirie 
V.  Evane,  OrL  Bridg.  556. 

6.  Fines  levied  are  not  oonatmed  to  extend 
to  other  lands  than  are  mentioDed  iu  the  deed 
which  leads  the  usee.  KeUy^o  cane,  Poph.  105. 

7.  Aoonusanceof  a  fine,  grant,  ana  render, 
shall  have  the  like  oonstraction  as  another 
conveyance  between  party  and  party,  lor  it  if 
a  conveyance  of  record.  Toy  v.  Drury^h  Col 
38  a. 

8.  If  oonusee  in  a  fine  renders  bock  to  the 
conusor,  this  is  a  new  purchase,  and  will  alter 
the  deacent  Price  V.  i^iigfonf.  Holt,  253»  ^ 

9.  A  fine  levied  to  a  atrangcr  may  eztin- 

Siish  a  right,  but  cannot  increaae  an  estate. 
iekeU  V.  Gierke,  2  Ld.  Raym.  782. 

10.  A  levies  a  fine  corns  eco  to  B,  who  rea- 
den  back  to  A  in  tail,  remainder  to  himself  in 
fee ;  on  the  death  of  A  without  isaoe,  B  ia 
driven  to  his/ormectsn;  he  cannot  have  a  otin 
fadao  in  the  remainder,  because  his  estate  ia 
a  revenion ;  nor  in  the reoertsr,fiu'  it  is  afine 
executed.    2  Dy.  199.  pL  55. 

11.  A,  seised  of  the  manor  of  D,  held  of  J 
H,  as  of  his  manor  of  S  b^  knight  aervioe,  le. 
vied  a  fine  to  the  use  of  himself  and  his  wife, 
remainder  to  his  own  right  heirs,  and  after- 
wards levied  another  fine  to  the  ose  of  bis- 
self  fer  life,  remainder  to  B  his  eldest  son  in 

tail,  remainder  to  his  own  ri^t      

*hein ;  B  died,  leaving  issue  C  with-  [  *7Q3  ] 
in  age ;  aflerwards,  J  H  levied  a 

fine  of  the  seigniory  to  the  use  of  himself  and 
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wife,  aad  the  hetn  male  of  lus  body,  re«- 
inder  to  R  H  in  taU,  remainder  to  his  own 
ht  heira ;  J  H  and  his  wife  died,  A  and  his 
h  also  died,  leaving  C  his  heir  within  a^ : 
d,  that  when  A  levied  the  fine  to  the  use  of 
naelf  for  life,  remainder  to  his  eldest  son  in 
I,  remainder  to  his  own  ri^ht  heirs,  he  had 
3e  expectant  on  the  estate  tail  as  a  reversion, 
d  not  as  a  remainder ;  and  that  R  H  shonld 
t  have  the  wardship  of  the  lancL  BingkanCt 
ie,2Co.90b. 

12.  Where  one  to  whom  a  remainder  is 
lited  in  contingencj,  levies  a  fine,  it  works 

estoppel,  and  when  the  estate  in  eontin^ 
ncy  happens,  that  feeds  the  estoppel,  and  it 
the  same  as  if  the  contingencyhaid  happen- 
before  the  fine  was  levied,     weale  ▼.  £010- 
PoU.  6& 

13.  The  acceptance  of  a  fine  by  tenant  for 
b  works  a  fbrfeiture,  but  alters  not  the  estate, 
r  divests  remainder^  and  is  no  disseisin.  I 
und.  319  6.  dL  n.  [>.]  2  Saund.  386. 

14.  Acceptance  ofa  fine  by  tenant  in  tail 
M  no  operation  whatever.  1  saund.  319  e. 

15.  If  a  husband  entitled  to  be  tenant  by 
e  curtesy,  levy  a  fine  with  his  wife,  the  estate 

extinguished,  Wimekunk  t.  ^MmZm,  5 
od.67. 

16.  lnafineofthewife*s  lands  by  husband 
id  wife,  the  whole  estate  passes  from  the 
ife,  and  the  oonusee  is  in  by  her  only ;  and 
the  fine  be  reversed  for  the  nonage  of  the 
ife,  the  whole  estate  which  passed  by  the 
le  shall  be  restored  to  the  wif^  wBedkiDt£A*s 
Lse,  3  C6.  56  b. 

17.  As  the  whole  estate  passes  fix>m  the 
ife  afler  the  husband's  death,  the  conusee 
lay  avoid  a  previoas  charge  made  by  him. 
'ardiner  v.  Bredan,  1  Co.  76  a. 

18.  Held  also,  if  husband  and  wife  levy  a 
ae  of  the  wife's  land,  and  the  husband  alone 
sclare  the  uses,  this  binds  the  wife,  if  her 
issent  do  not  appear ;  for  in  such  case  her 
isent  shall  be  intended.  BechoWt  case,  3 
0.56K 

19.  Husband  and  wife  levy  a  fine  of  the 
dnture  of  the  wife,  with  an  mtent  to  raise  a 
ing  building  term,  and  upon  an  agreement, 
lat  the  wife  shall  have  her  jointure  out  of  the 
;served  rent ;  the  fine  enures  only  to  this  par- 
color  purpose,  and  does  not  destroy  the  joint- 
re  of  the  wife.    Anofu  Skin.  238. 

20.  Where  baron  and  feme  are  tenants  in 
lil,  to  them  and  the  heirs  of  their  bodies,  and 
le  baron  levies  a  fine  and  dies,  the  estate  re- 
ives as  to  the  wife  who  shall  be  tenant  in  tail, 
nd  then  ceases  as  to  the  issue,  who  shall  be 
arred  by  the  father's  fine.  Thomby  v.  FUet- 
»od,  Com.  317. 

21.  If  feme  covert  has  a  trust,  and  she  and 
er  husband  levy  a  fine  of  the  land,  the  trust 
I  gone  by  way  of  discharge.  Taylor  v.  Shato, 
barter,  24. 

22.  If  husband  and  wife  join  in  selling  her 
state,  and  afterwards  levy  a  fine  to  the  vendee 
nd  his  heirs,  it  will  bind  her  without  any 


writing  proving  her  iMent    Biekmtk*$  case, 

2  Co.  56b. 

23.  A  fine  levied  by  tenant  for  life  carries 
a  fee ;  its  operation  does  not  discontinue  the 
remainder,  &&,  but  displaces  it  1  Saund. 
319  o,  e.    Smith  v.  Tindul,  11  Mod.  103. 

24.  Iftenantin  tail  accepta  fine  come  c«o,  &&, 
this  does  not  alter  his  estate ;  but  if  tenant  fer 
life  accept  ofa  fine  iur  comisance,  it  is  a  fer- 
fisiture.  Green  v.  Prouder  1  Mod.  117.  1 
Saund.  319^    11  Mod.  103. 

35.  A  fine  levied  by  tenant  ofa  base  fee  is 
no  forfeitures    1  Saund.  360. 

36.  Disseisee  levies  a  fine  to  a  stranger; 
this  does  not  give  the  right  to  the  disseisor. 
March,  105.  pi  180. 

37.  A,  tenant  fer  life,  remainder  to  B  and 
three  others  fer  lifb,  the  reversion  to  C  and  his 
heirs  expectant :  C  levied  a  fine  to  A  and  B  to 
the  use  of  A  fer  life,  after  his  death  to  the  use 
of  B  in  fee ;  and  A  died,  and  afterwards  B 
died :  held,  that  the  jointure  was  severed,  for 
when  the  fee  is  limited  by  one  and  the  same 
conveyance,  one  person  may  have  a  fee  sim- 
ple, and  the  other  an  estate  fer  life  jointly ; 
but  when  they  are  trust  tenants  fer  life,  and 
afterwards  one  of  them  acquires  the  fee  sim- 
ple, either  by jporchase  or  descent,'  the  jointure 
IS  severed.     Wtseot's  case,  3  Co.  60  b. 

38l  If  tenant  in  tail,  remainder  to  him  in 
fbe,  levy  a  fine,  a  fee  passes ;  *the 
fee  b  raised  out  of  the  estate  tail.  [  *703  ] 
JXnrts  V.  Evan»,  Orl.  Bridg.  555. 

39.  Fine  by  tenant  in  tail,  with  reversion 
in  fee,  lets  in  all  incumbrances  on  the  fee, 
yet  held  that  the  estate  tail  was  extinct  by 
the  fine.  8ymond$  v.  Cudmore^  Salk.  338. 
4  Mod  5.  S.  C. 

30.  Fine  by  tenant  in  tail  does  not  operate 
as  a  discontinuance,  unless  levied  before  the 
innocent  conveyance ;  or  unless  levied  after  in 
pursuance  of  a  covenant  therein.  1  Saund. 
361a. 

31.  Tenant  in  tail  bargains  and  sells  to  a 
man  and  his  heirs,  and  then  levies  a  fine  to  a 
stranger ;  the  bargainee's  estate  is  not  bettered 
by  it    Anon.  Carter,  310. 

32.  If  husband  be  tenant  fer  life,  remainder 
to  wife  fer  life,  remainder  in  tail  to  the  issue 
male,  then  to  his  son  by  another  venter  in  tail, 
remainder  to  his  heirs,  their  fine  is  no  discon- 
tinuance. iSICeoens  v.  Bretheridge,  1  Keb.  76. 
pL50. 

33.  A  tenant  in  tail  with  a  remainder  in  fee 
makes  a  lease,  and  dies  befere  commencement, 
and  the  issue  levies  a  fine,  the  lease  is  good 
against  the  conusee.  Swnonde  v.  Cudmore^ 
1  Salk.  33a    13  Mod.  32.  S.  C. 

34.  Fine  levied  by  tenant  fer  life,  and  him 
in  remainder  in  tail,  is  no  discontinuance,  but 
it  is  a  ferfeiture ;  otherwise,  if  with  him  in  re- 
mainder in  fee.    Peek  v.  Channel,  Cro.  Ellz. 

83a 

35.  Held,  that  if  tenant  for  life  in  poasession 
or  reversion  joua  with  tenant  in  tail  in  a  fine, 
it  shall  neither  work  forfeiture^  extinguish- 
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meat,  nor  dlaocmtiiraaace.    E&rl  of  CUmriek- 
artTB  caie,  Hob.  277,  27a 

36.  A  fine  that  i«  void  will  make  a  diicon. 
tinuance.  JI«f .  v;  BueHngkamt  10  Mod.  179. 
245. 

37.  Where  A  is  tenant  for  life  of  a  moie^ 
of  lands,  with  remainder  to  B  in  tail,  and  B  u 
tenant  in  tail  in  possession  of  the  other  moiety, 
with  reversion  in  the  whole  to  A  in  fee,  the 
fine  of  B,  as  to  both  moieties,  will  enure  to 
uses  declared  by  B  alone,  to  himself  in  fee ; 
for  as  to  the  first  moiety,  the  fine  destroyed 
the  reversion ;  and  as  to  the  second  moiety,  it 
worked  a  discontinuance.  Harrit  ▼.  Evam^ 
OrL  Brid^.  547* 

38.  If  a  tenant  in  tail,  with  remainder  in 
tail,  levy  a  fine  mr  conussiiee,  dLcto  A  B  and 
his  heirs,  in  order  to  make  him  tenant  to  the 
jwacipe,  without  declaring  the  uses  of  the  fine, 
the  fi'eehoki  vests  in  A  B ;  and  therefore,  if  a 
writ  of  entry  be  brought  against  him,  and  he 
▼ouches  the  oogniaor  of  the  fine,  the  common 
recovery  thus  suffered  is  good.  Lord  AUham 
▼.  LordAngUoM,  11  Mod.  210. 

39.  Tenant  for  life  of  lands,  the  remainder 
in  tail,  with  remainder  over  in  tail,  joined  with 
the  first  remainder-man  in  tail  in  levying  a 
fine  stir  conuoane*  de  droit  come  ceo,  &c  to 
another  in  fee,  rendering  a  rent-charge  to  the 
tenant  for  life;  the  first  tenant  in  tail  died 
without  issue  in  the  lifetime  of  the  tenant  for 
life ;  the  second  tenant  in  tail  entered  as  for  a 
forfeiture,  the  tenant  for  life  distrained  for  the 
rent;  held,  that  the  fine  levied  by  the  tenant 
fiir  life,  and  the  first  remainder-man  in  tail, 
was  no  discontinuance,  but  that  each  of  them 

SLve  only  what  he  lawfully  might,  and  that 
ere  was  not  any  forfeiture  of  the  lifo  estate, 
and  that  the  rent  under  the  tenancy  for  life 
continued  after  the  death  of  the  tenant  in  tail 
without  issue.  Oordiner  v.  Bredon.  1  Co. 
76  a. 

40.  Devise  to  A  and  B  for  their  lives  equally 
to  be  divided,  and  after  their  deceases  to  their 
heirs  male  of  their  bodies,  equally  to  be  divided, 
and  if  either  of  them  die  without  issue,  then  to 
the  survivor  and  his  heirs  male;  A  and  B 
make  partition,  and  B  levies  a  fine,  and  sufiers 
a  recovery,  and  dies  without  issue ;  the  entry 
of  A  is  taken  away,  and  no  title  accrues  by 
survivorship.     Thruotoui  ▼.  Peake^  Stra.  12. 

41.  A  fine  levied  by  one  of  two  joint-tenants 
m  fee  of  the  whole  estate  is  a  severance  of  the 
joint-tenancy,  but  does  not  amount  to  an  ous- 
ter of  his  companion.    Ford  v.  Grey,  6  Mod. 

42.  On  a  fino  by  two  joint-tenants,  one  for 
life  and  the  other  m  fee,  or  by  tenant  for  life 
and  the  reversioner,  without  any  declaration 
of  uses,  they  are  seised  as  before ;  so,  if  the 
owner  of  the  land  and  a  stranger  join  in  a  fine, 
the  use  results  wholly  to  the  owner.  Betk- 
with'B  case,  2  Ca  56  b. 

43.  A  lessee  for  ninety-nine  years,  re- 
mainder to  B  for  life,  remainder  to  C  in 
fee;  B  levies  a  fine,  living  B;  the  lease  de- 


tannines;  aotwithntandlng  the  *five  [ *7W } 
years  passed,  C  may  enter,  fiir  the 
possession  of  A  amounts  to  a  coDtinoal  dsim 
by  C.    AnoiL  cited  in  Kmgkt  ▼.  GreemaL, 
^n.262. 

44.  Conuaee  renders  in  tail  to  one  eoansor, 
reserving  rent,  and  if  he  die  witfaoot  issae,  the 
remainder  to  the  other  and  his  faeirs;  the 
tenant  in  tail  suffers  a  oomman  recovery;  r^ 
solved  it  is  a  reversion,  being  by  fine,  hot  not 
so  in  grants  or  deeds,  and  thai  the  rent  is  not 
extinct,  because  the  grantee  was  ahrayi  in 
possession  of  it,  and  it  is  distinct  fiosi  the 
land,  and  no  recompense  for  it,  aHfaongh  the 
reversion  itself  be  gone.  WkiU  t.  Geriai, 
Cro.  Elix.  727.  792. 

45.  A  fine  by  one  ont  of  pnsscssion  passes 
nothing  to  the  conusee,  and  extinguishes  the 
right  S[  the  conusor.  HiaU  ▼.  Bmrme,  Cool 
128. 

46.  He  in  remainder  in  tail  bargains  and 
sells  the  land,  and  levies  a  fme  without  pro- 
clamation; this  is  neither  a  disciontti 
nor  bar.    Mo.  220. 

47.  A  fine  levied  of  a  rerersioB  is  a 
before  attornment.    Plow.  46i. 

48.  Fine  levied  when  the  land  is  in  the 
king*s  hands  passes  nothing.  Sir  G.  Gyme'o 
case,  2  And.  210. 

49.  Fine  levied  by  Covia  does  net  bind. 
Jenk.  Cent  253. 

eomceooU  is  no  ffarfefture. 
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50.  A  fine  siir 

1  Saund.  319  h,  n.  [c]. 

51.  A  fine  of  lands  in  ancient 
works  a  discontinuance,  but  no  bar. 
340. 

52.  If  the  conusee  of  a  fine  refuse  to  take 
according  to  the  use  expressed  in  the  inden- 
ture,  the  fine  shall  be  to  the  use  of  the  conusor. 

2  Dy.  157.  pi.  29. 

53.  If  a  person  seised  of  an  estate  as  heir 
ex  parte  matema,  levy  a  fine  our  grant  c( 
render  to  hu  own  right  heirs,  the  estate  shall 
go  ex  forte  patema;  but  it  is  otherwise  of 
other  fines.  Ford  v.  Crrey,  6  Mod.  45.  1 
Show.  9a  S.  P. 

54.  The  seisin  of  a  conusee  of  a  fine  is  bat 
a  mere  fiction,  and  an  invented  form  of  ooo- 
ve^ance  only ;  his  vrifo  shall  not  be  endowed, 
neither  shall  his  heir  inherit  Dixom  t.  Hor- 
rioon,  Vaugh.  41. 

55.  If  a  man,  seised  of  a  manor,  levy  a  fine 
of  the  demesnes  of  the  manor,  the  manor  is 
gone  for  ever.    6  Mod.  45. 

56.  A  roan,  having  a  rent«harge,  levies  a 
fine  of  the  land  >  the  rent-charge  is  gone  by  it 
7ay2or  V.  Sftats,  Carter,  24. 

57.  The  fine  levied  by  the  uncle  of  an  idiot 
hinders  not  the  son  of  the  uncle  to  inherit  to 
the  idiot  CoUingwood  v.  Paee^  Orl.  Bridg. 
439. 

58.  If  the  bargainee  devise  the  reversion 
and  die,  the  fine  levied  afterwards  by  the  fasr- 
gainor  will  not  make  the  will  good  by  way  of 
relatioo.    1  Saund.  261. 
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!I.    RkLATIYS  TO  THB  ATOIDlNa  AMD  KBVXM- 
INO  AnNX. 

(a)  By  entry  and  claim. 
.   Tenant  in^  tail,  the  remainder  in  tail, 
lea  a  fine,  and  tenant  in  tail  dies  without 
le ;  he  in  remainder  u  bound  to  enter  within 
(  years  after  the  death  of  tenant  in  tail,  else 

is  barred.  Corbet  ▼.  Stone,  T.  Raym. 
I. 

!.  An  entry  is  not  necessary  in  the  case  of 
ixie  at  common  law.  WiUes,  182.  n.  (a). 
)•  If  a  lease  be  made  to  commence  tn  /u. 
o,  and  the  time  is  come  that  the  lease  may 
nmence,  and  then  one  enters  upon  the  lano, 
1  makes  a  feoffment  in  fee,  and  levies  a  fine, 

must  enter,  or  else  his  estate  is  barred. 
tms  V.  Freeman,  Carter,  196. 

4.  If  a  disseisor  levies  a  fine,  disseisee  has 
title  before  entrj,    Andr.  125. 136. 

5.  Where  a  fine  is  levied  by  a  mortgi^gor  in 
ssession,  he  shall  not  be  consider^  a  dis- 
isor,  so  as  to  make  entry  necessary  to  avoid 
s  fine.    1  Saund.  319  d.  n.  [t]. 

6.  No  entry  necessary  to  avoid  a  fine  by 
lant  in  tail  in  remainder.    1  Saund.  319  c. 

7.  An  ejectment  and  confession  of  lease, 
itry,  and  ouster,  without  further  proceedings, 

not  such  an  actual  entr^  as  will  be  sum- 
ent  to  avoid  a  fine.  Sterling  v.  Panlington, 
Mod.  248.    1  Mod.  10.    1  Saund.  319. 

8.  And  an  entry  made  subsequently  to  the 
ase  in  ejectment  will  not  make  it  good  by 
(trospect,  so  as  to  support  an  ejectment 
iTilles,  330  n.  (a). 

9.  There  must  be  an  actual  entry  to  avoid 
fine.  Thpner  v.  Marlet,  7  Mod.  298, 299.  n. 
iTilles,  182.  S.  C.  Gierke  v.  Rowell,  1  Mod. 
9.  1  Saund.  319. 319  a.  Stra.1086.  Andr. 
25.  S.  C. 

10.  A  fine  will  not  be  construed 
^705  ]  to  'amount  to  a  special  entry  as  a 
feoffment   is.     Rundale   v.  Eeley, 
Jarter,  176. 

11.  The  lord  of  a  manor  (in  which  certain 
mds  were  demised  and  demisable  by  copy 
f  court-roll  for  one,  two,  or  three  Uvea,  and 
a.  which  manor  there  was  a  custom  t^iat  the 
•erson  first  named  in  such  copy  should  take 
inly  for  his  life,  and  so  the  second  and  third,) 
rranted  the  said  lands  to  P,  and  E,  and  M,  his 
laughters,  for  their  lives ;  P  entered ;  the  lord 
»f  the  manor  bargained  and  sold  the  said  lands 
o  P  and  his  heirs;  afterwards  the  lord  levied 
L  fine,  with  proclamations,  to  P  and  bis  heirs; 
?  died,  and  the  lands  descended  to  M  P,  his 
ion  and  heir,  who  levied  a  fine  to  the  use  of 
limself  and  his  wife,  and  to  the  use  of  his  heir 
IVf  P;  M  P  died,  his  wife  surviving,  and  seised 
3f  the  said  lands  for  her  life ;  B,  who  married 
E  after  the  fine  levied  with  proclamations,  and 
Bifter  her  attaining  age  of  twenty-one  years, 
entered;  more  than  ten  years  having  passed 
since  the  death  of  P,  and  more  than  five  years 
since  the  marriage;  it  was  held,  that  the  entry 
was  lawful,  and  that  lands  held  by  copy,  Si4i. 
are  within  the  words  and  intent  of  the  4  H.  7. 


Podger*9  cftse,  or  Bieknel  v.  7\idier,  9  Co* 

104  a. 

12.  Tenant  for  ninety-nine  years,  if  he  lived 
so  long,  levies  a  fine,  and  dies;  he  in  reversioa 
shall  have  five  years  after  his  death ;  and  the 
court  held  there  is  no  difference  between  the 
lessee  for  life  and  lessee  for  years,  as  to  this 
point,  contrary  to  the  opinion  of  Lord  Coke  in 
Podger*B  case.  Whaley  v.  Tavkred^  T.  Raym. 
219. 

13.  The  entry  of  a  stranger  in  the  name  of 
one  who  has  right,  with  his  agreement  after 
the  entry,  is  not  sufficient  to  avoid  a  fine  with 
proclamations.    Mo.  457. 

14  A  friend  of  him  who  had  right  entered 
to  his  use  without  his  appointment ;  coifwee 
re-entered;  five  years  past;  the  fine  held  gfx>d; 
but  if  the  agreement  had  l>een  within  the  five 
years  after  entrr*  fiMsre.  Ld,  AudUy  v.  PaU 
2ar<2,Cro.  Eliz.561. 

15.  If  a  disseisor  levy  a  fine  with  proclama- 
tions, and  afterwards  a  stranger  enters  to  the 
use  of  the  disseisee  within  five  years,  this  does 
not  defeat  the  fine.    LuttereVe  case.  Mo.  450. 

16.  Lessee  for  ninety-nine  years,  if  bo  so 
long  live;  he  in  reversion  shall  nave  five  years 
for  avoiding  the  fine  after  the  tenant's  death, 
as  if  he  were  tenant  for  life.  Whaley  v.  Tan- 
kard, 2  Lev.  52. 

17.  On  a  fine  with  proclamations  by  the 
disoontinuee  of  tenant  in  tail,  the  issue  have 
five  years  after  the  death  of  the  anccstpr  to 
make  claim ;  but  where  such  a  fine  is  levied 
by  the  disseisor  of  tenant  in  tail,  and  five  years 
pass  in  the  life  of  tenant  in  tail,  the  issue  are 
barred.    Case  of  Finee,  3  Co.  84  a. 

18.  On  a  fine  by  tenant  for  life,  the  remain- 
der-man or  reversioner  need  not  make  his 
claim  within  five  years  after  the  fine  has  been 
levied ;  but  is  allowed  another  period  of  five 
years  from  the  determination  of  the  estate  for 
life.    Fermor  v.iSmiM,  3  Co.  77  a. 

19.  An  infant  may,  if  he  please,  enter  or 
have  his  action  before  he  attams  his  full  age; 
if  he  entered  before  his  full  a^e,  he  might,  be- 
fore Stat  4  Ann.,  enter  again  twenty  yean 
after.    1  Saund.  319 /.  ^. 

20.  The  right  of  entry  cannot  be  assigned. 
1  Saund.  319  a.  n.  [d].  319  b, 

21.  The  entry  must  be  followed  by  an  eject- 
ment within  a  year.    1  Saund.  319  /.  g. 

2Sl,  The  demise  cannot  be  laid  on  a  day  be- 
fore the  entry.  Berrington  v.  Parkhurtit,  Stra. 
1086.    Andr.  125.  S.  C. 

(b)  By  action  of  deceit, 

1.  A  fine  levied  of  land  in  ancient  demesne 
in  the  court  of  Common  Pleas  makes  it  frank- 
fee,  and  the  lord  may  have  his  writ  of  deceit 
to  reverse  it.  Hunt  v.  Bourne,  Com.  126.  1 
Leon.  290.  ^  3  Leon.  220. 

2.  A  fine  levied  by  fraud,  in  another  man's 
name,  of  his  land,  may  be  annulled  by  enter- 
ing a  vacatur  upon  the  roll;  a  difference* 
where  the  fine  is  levied  by  one  of  the  tame 
name;  that  may  be  avoided  by  averment;  but 
not  if  by  a  stranger;  and  so  of  other  matters  of 
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ndord;  where  the  fisiid  appetn,  a  vacatur 
may  be  entered  upon  the  rolL  HuherVi  case, 
Cro.  Eliz.  531. 

3.  Upon  a  fine  levied  at  common  law  by 
tenant  m  ancient  demesne,  the  lord  may  have 
a  writ  of  deceit  twenty  years  after  the  pro- 
clamations, and  annul  the  fine.    SSUnotl  ▼.  Ld, 

Zoueh,  Plow.  370. 
[  •706  ]     •i.  Deceit  lies  to  ayoid  a  fine  at 

common  law,  as  soon  as  the  king^s 
silver  is  paid.    MoJ  6. 

5.  It  is  sufficient  if  it  be  commenced  within 
five  years.    1  Sannd.  319.  n.  [a]. 

6.  Non-claim  on  a  fine  is  no  bar  to  deceit 
to  reverse  the  fine.  Zoueh  v.  Thompton^  1  Ld. 
Raym.  179. 

7.  The  fine  itself  cannot  be  pleaded  to  the 
writ  of  deceit  brought  to  reverse  that  fine. 
Coekman  v.  Farrert  Skin.  14. 

8.  A  fine  reversed  by  a  writ  of  deceit  is  void 
likewise  between  the  parties.  Cary  v.  Daney, 
Cra  Eliz.  471. 

(c)  By  erroTf  See, 

I.  A  fine  cannot  m  general  be  vacated  but 
by  writ  of  error.    10  Mod.  43. 

3.  If  one  of  the  proclamations  of  a  fine  be 
stated  to  have  been  made  <m  a  day  out  of  term, 
or  on  an  impossible  day,  it  may  be  avoided  by 
pleading;  but  if  stated  to  be  on  a  day  in  term, 
which  aay  was  a  Sunday,  it  must  be  reversed 
by  error.    2  Dy.  181.  pi.  53. 

3.  Error  in  the  proclamations  is  not  error 
in  the  fine,  but  error  in  the  fine  makes  the 
proelamations  void.    Plow.  266. 

4.  Error  in  the  proclamations  of  a  fine  may 
be  avoided  by  plea  as  well  as  by  writ  of  error. 
FUh  V.  Brocket,  Plow.  266, 267. 

B.  A  fine  was  reversed  because  the  writ  of 
covenant  bore  teste  after  the  teste  of  the  dedi- 
tnut  pote$tatenL  Oobum  v.  Wright^  Cro. 
Eliz.  740. 

6.  Fine  was  reversed  for  the  death  of  the 
conusor  before  the  return  of  the  writ  of  cove- 
nant Clements  v.  Langhame,,  2  Ld.  Ravm. 
872.    Salk.l68.S.G    T.  Raym.  462. 

7.  If  tenant  in  tail  accepts  a  fine,  and  pfrants 
and  renders  a  rent,  it  may  be  avoided  by  the 
issue  not  being  of  the  land.  Case  of  A'nes, 
3Co.84a. 

8.  If  one  of  the  conusors  die  before  the  re- 
turn of  the  writ  of  covenant,  it  is  error;  but 
not  in  the  case  of  a  purchaser  fi>r  a  valuable 
consideration;  for  the  court  will  interpose. 
Okd  V.  Hodgkiruon,  3  Mod.  99. 

6.  A  fine  may  be  reversed  as  to  part  of  the 
land;  but  cannot  be  reversed  in  iato  as  to  one 
man,  and  stand  good  as  to  another.  Zoueh  v. 
Tkempson,  1  Ld.  Raym.  179. 

10.  But  a  fine  in  which  an  infant  and  ano- 
ther are  joined,  can  be  reversed  as  to  the  in- 
fiint,  and  stand  good  as  to  the  other;  otherwise 
in  the  case  of  husband  and  wife.  ChUde  v. 
Durrani,  1  Ra  11. 

II.  Error  on  a  fine  shall  not  be  asngned 
contrary  to  the  record.    Yelv.  34. 

13.  A  fine  shall  not  be  reversed  for  non-aane 


memory  or  imprisoiinien^  ht  the  oonliuyBpu 
pears  by  the  fine.  Umne  t.  Anton,  1  lUdrv. 
245, 

13.  If  an  infant  levies  a  fine  after 
mations  past,  he  shall  not  have  a  writ 
Plow.  370. 

14.  A  fine  levied  by  inftnt  may  be  vacated 
bv  inspection,  without  a  writ  of  error.  Hmt- 
cAtnsofi's  case,  3  Lev.  36. 

15.  Inspection  to  avoid  a  fine  can  be  onlj 
during  infancy.    Day  v.  Hangmtt  1  R&  115. 

16.  If  an  inftnt  feme  covert,  with  intent  to 
levy  a  fine  to  the  uses  of  bereelf  and  her  hos- 
band,  declare  herself  of  age  when  "^f'tif^H 
by  commissioners  under  a  dedimui  psteste- 
turn,  when  in  fact  she  was  many  years  under 
age,  yet  the  fine  cannot  be  eet  aade,  tboagh 
there  are  strong  grounds  to  suspect  that  tie 
examination  was  collusive.  Barme  v.  ParrsC, 

1  Mod.  246, 247. 

17.  When  he  can  reverse,  the  writ  of  error 
must  be  brought  during  his  minority.  3 
Saund.  96. 

18.  Fine  with  proclamations  levied  by  hoi' 
band,  and  five  years  pass  before  his  death,  the 
wife  shall  be  bound  to  five  yean  siler  his 
death  to  purchase  her  writ  of  domer.  Flow. 
373. 

19.  Fine  and  prodamatiooa,  and  five  years 
past  after  the  death  of  the  tenant  in  taifl  with- 
out  issue,  is  no  bar  to  the  writ  of  error  brooght 
by  him  in  remainder.  Cockmaa  v.  Arrer,T. 
Jones,  181. 

20.  Error  must  be  brought  within  twen^ 
years  after  the  fine  levied.    10  Sl  11  W.l 

2  Saund.  93  a. 

21.  Remainder-men  are  not  entitled  to  a 
virrit  of  error  to  reverse  a  fine.    10  Mod.  44 

33.  The  conusor  shall  not  assign  error  m 
the  grant  and  render,  by  which  he  hiiiBeif 
took  an  estate,  nor  the  conusee  in  the  cooa. 
sance,  nor  the  recovterer  in  the  recovery.  7^ 
V.  Drury,  5  Co.  37  a. 

33.  If  a  roan  setde  land  to  the  lue  of 
himself  in  tail,  remainder  to  his  own 

*right  heirs,  and  die,  leaving  issue  a  [  •TOT  ] 
daughter  only,  who  levies  a  fine,  and 
dies  without  issue,  and  J  S  brings  error,  si 
cousin  and  collateral  heir  of  the  daughter,  die 
shall  not  reverse  that  fine.    1  Dy.  89.  pL  1. 

34.  A  feoffment  of  the  land,  or  a  releaase  of 
his  riffht,  is  a  good  bar  in  error  to  rei^erse  a 
fine.  Wright  v.  Mayor  of  Wiekkaai^  Crow  £3iz. 
469. 

35.  The  defendant  cannot  plead  the  oanie 
fine  (now  endeavoured  to  be  reversed)  in  bir 
to  the  writ  of  error.  Coekman  v.  Forrcr,  T. 
Raym.  461, 463.  3  Show.  163.  S.  a   Skin.  14. 

36.  A  fine,  atad  five  years,  will  bar  a  writ  of 
error  brought  to  reverse  an  erroneoas  recove- 
ry.   Bei\fieldy,  Bertiawuwe,  1  Ro.  37. 

37.  In  error  in  B.  R.  to  reverse  a  fine  in  C. 
B.,  only  a  tr^script  of  the  fine  is  removed  till 
the  reversal.  1  Dy.  89.  pi.  I.  Faxmekariy  r. 
Bfli^,  Salk.  341.    Holt,  333.  S.a 

38.  On  error  to  ravens  a  fine,  »«m./i.  most 
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igainst  the  terre-tenants.  Anon,  Salk.  339. 

). 

How    IT  SHOUUI  SB  PLIEAOED  ;  AND  WHEN 
AN  AVBRMENT  MAT  BE  MADE  AGAINST  IT. 

{See  also  ante^  div.  (c).  p.  706.] 
.  In  pleading  a  fine,  it  is  not  neccssar^r  to 
that  the  conusor  was  seised.     Wetton  and 
nnon's  case,  1  Leon.  255. 
!.  It  is  enough  to  say  that  a  fine  was  levied. 
a,und.  175/.  n.  (1). 

i.  Fines,  when  pleaded,  must  be  pleaded  en- 
I.     RoU  V.  Otborn,  Hob.  24. 

I.  If  a  fine  be  pleaded  as  levied  of  the  fourth 
t  of  the  premises,  it  need  not  be  averred  in 
V  many  ports  it  was  divided.  FowLe  v. 
ble,  1  Mod.  182. 

».  It  should  be  sbown  in  what  term,  and  at 
at  place  the  fine  was  levied,  and  »emb,  be- 
3  what  judges.  2  Saund.  175  /.  175  g,  n. 
.  Sed  vide  1  Saund.  258.  n.  (7). 
>.  An  entry  must  be  pleaded,  or  some  act 
tamount,  as  virtutt  cujm  he  was  seised  in 
,  &.C  Bustard  v.  CouUer^  Cro.  Eliz.  903. 
7.  There  is  no  need  to  refer  to  the  record 
the  fine,  nor  to  the  proclamations.  2  Saund. 
S  g.  n.  (4). 

3.  The  other  party  may  show  the  procla- 
itiens  to  have  been  infbrmaL  1  Saund. 
3  a. 

9.  So,  in  the  case  of  a  variance  between 
)  fine  and  the  deed,  in  number,  person,  ^^c, 
>arol  averment  is  good.  CromweVa  case,  2 
•.  69  b. 

10.  A  fine  cannot  be  avoided  by  averment, 
t  may  be  confessed  and  avoided  by  partes 
lis  nUiU  fuUmerunt*  CrumweU  v.  Andros^ 
And.  80. 84. 

II.  A  fine  rar  grant  et  render  cannot  be 
erred  b^  parol  to  be  to  any  other  uses  than 
e  mentioned  in  the  fine;  but  another  con- 
leration,  consistont  with  the  one  expressed, 
Ely  be  added ;  though  it  is  otherwise  as  to  the 
e,  and  no  averment  can  be  made  contrary 

the  consideration  expressed.    CromweVs 
se,  2  Co.  69  b. 

12.  A,  seised  in  fee  by  indenture,  limits  the 
es  of  a  fine  subsequent  to  himself^  his  wife, 
id  his  heirs ;  and  by  another  indenture  made 
lerwards,  and  before  the  fine  levied,  the  uses 
e  limited  to  himself  in  tail ;  both  befbre  the 
aking  the  indentures,  and  after  the  fine  le- 
ed,  A  had  declared  that  his  wife  should  have 
e  lands  for  her  jointure ;  held,  first,  there 
lall  bo  no  averment  against  the  indenture 
Kilaring  the  uses  of  a  subsequent  fine,  &.C.,  if 
e  fine  be  pursued  according  to  the  inden- 
irea,  unless  such  other  agreement  or  limita^ 
on  of  uses  be  made  by  writing  or  other  mat- 
r  as  high  or  higher;  secondly,  if  the  inden- 
ires  be  not  pursued,  then  averment  without 
Tiling  may  be  taken;  thirdly,  though  the 
I  dentures  are  not  pursued  in  circumstances 
f  time,  quantity,  person,  &.&,  yet  if  no  agree- 
lent  can  be  proved,  the  assurance  shall  be  to 
le  uses  in  the  indenture :  it  was  also  held 
lat  the  fine  could  not  be  directed  by  both  the 
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indentures.  Couniea  of  Rutland  v.  Earl  of 
Rutland^  5  Co,  25  h.  Moore,  723.  Cro.  Jac. 
29.  S.  C. 

13.  It  cannot  be  alleged  that  the  conusor 
was  an  idiot    2  And.  193. 

14.  A  fine  may  be  avoided  by  averment  of 
fi>aud  or  usury.    3  Co.  77  a. 

15.  No  averment  can  be  made  that  the  conu- 
sor of  a  fine  died  before  the  teste  of  the  dedimus 
potestatem,    1  Dy.  89.  pi.  1. 

»5C  Evidence.  [  *T08  ] 

1.  A  copy  of  a  fine  or  recovery  al- 
lowed for  evidence,  being  sworn  to  be  a  true 
copy,  and  examined.    Lynch  v.  Clarke^  Holt, 
293. 

2.  Chirograph  sufficient  evidence  of  the 
6ne.    1  Saund.  189.  n.  [a]. 

3.  A  fine  is  conclusive  evidence  of  the  ca- 
pacity of  the  conusor  to  do  another  act  in  the 
case  of  a  fine,  and  the  deed  leading  the  uses 
of  such  fine.    Hume  v.  Burton^  1  Ridgw.  272. 

XI.  When  BdurrT  interferes. 

1.  A  court  of  equity  may  order  a  feme 
covert  who  is  an  infant,  being  heir  or  trustee, 
to  levy  a  fine.    Anun,  Comb.  615. 

2.  A  fine  was  set  aside  in  Chancery,  be- 
cause levied  to  other  uses  than  what  were  in- 
tended by  marriage  articlA.  Tretor  v.  Trevor^ 
10  Mod.  436,  437. 

3.  If  by  a  marriage  settlement  it  is  cove- 
nanted to  make  a  jointure,  and  the  covenanter 
agree  to  levy  a  fine  in  order  to  secure  the  per- 
tion  in  consideration  of  which  the  jointure  is 
made,  the  court  of  Chancery  will  decree  the 
execution  of  the  fine.  HolUs  v.  Carr^  2  Mod. 
87. 


(B)  FINE  ON  ADMITTANCE  TO  A 
COPYHOLD. 

\See  also  ante^  tit  Coptbold,  p.  362.] 

1.  A  fine  of  5/.  fit.  8<f.  held  to  be  unreason- 
able fi)r  the  admittance  in  fee-simple  to  a  cot- 
Uge  and  one  acre,  when  the  aiuiual  value  of 
them  was  on  a  rack-rent  of  21.  13s.  Wi/- 
lowes^e  case,  13  Ca  1. 

2.  Where  there  is  a  custom  in  a  manor  for 
the  lord  or  his  steward  to  assess  a  reasonable 
fine  upon  admission  to  a  copyhold,  a  certain 
time  and  place  must  be  appointed  for  the  pay- 
ment of  such  reasonable  fine.    Id.  ibid. 

3.  If  a  fine  be  unreasonable,  the  tenant  may 
justify  a  refusal  to  pay  it  WUlowes's  case, 
13C0.1. 

4  The  reasonableness  of  a  fine,  if  the  lord 
and  tenant  cannot  agree,  shall  be  determined 
by  an  action  brought.  WilUnoes^s  case,  13 
Co.  1.    Perkins  v.  Titus,  3  Mod.  134. 

5.  The  lord  is  not  entitled  to  the  fine  until 
after  admittance.    Brown  v.  Dyer,  1 1  Mod.  73. 

6.  If  a  copyhold  be  surrendered,  and  a  fine 
assessed,  but  no  admittance,  the  heir  of  the 
surrenderee  has  no  title.  Brown  v.  Dyn^  11 
Mod.  73. 

7.  Debt  or  aasumptit  lies  for  a  fine  on  ad- 
mittance.   Carth.  91. 
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&  Lord  cannot  enter  for  non-pa jxnent  of  an 
onreaaonable  fine.    3  Mod.  134 


(C)  FINE  ON  ALIENATION. 
[&e  oifo  ante,  tit  Auenation,  p.  50.] 

1.  The  queen  Uoenaed  M  to  alien  certain 
manon  held  in  eapUe,  of  which  manors  M  was 
■eieed  in  fee,  to  B  and  D,  and  their  heirs 
(without  any  mention  or  declaration  of  any 
use  in  the  hoenae) ;  M  aufiered  a  recovery  to 
certain  nsea,  with  power  of  reyocation  and  of 
appointing-  new  uaei ;  M  afterwards  revoked 
and  limited  now  uses ;  held,  the  queen  shall 
not  have  a  fine  for  alienation  by  reason  of  this 
revocation  and  new  limitation;  and  there 
needs  no  license  for  the  limitation  of  the  new 
use.  Viacount  Montagiu**  case,  6  Ga  27  b. 
Ma  261. 

2.  Tenant  in  capUe  aliens  for  life,  remainder 
in  fee ;  but  une  fine  is  due.    Cra  Eliz.  504. 

3.  A  fine  upon  alienation  is  a  year*s  value 
of  the  land.    Amm.  Sav.  16. 

4.  Not  only  the  land  aliened,  but  the  other 
lands  of  the  alienor  shall  be  cbar^reable  fiir 
the  fine  for  alienation,  without  license.  4 
Leon.  47. 


(D)  FINE  IN  CIVIL  PROCEEDINCa 

[See  ante,  tit  Amxrcemknt,  p.  68.] 
In  trespass,  &c.  no  judgment  is  entered 
projine  in  B.  R.  since  the  statute  5  &  6  W.  3. ; 
aliter  in  CB.    Saik.  54. 


(E)  FINE  IN  CRIMINAL  PROCEED- 

IN6S. 

1.  If  a  carrier  spoil  the  highway,  by  draw, 
ing  a  greater  weight  than  is  warranted  by 
the  custom  of  the  realm,  he  is  finable  to  the 
king.    March,  145.  pi.  210. 

2.  One  outlawed  for  a  misdemeanor  cannot 
thereon  be  fined  for  the  fiict  Rex  v.  Tivpin, 
2  Salk.  494. 

3.  The  sheriff  ought  to  join  with  the  justi- 

CCS  of  peace  in  setting  a  fine  on 
[  nOQ  ]  •rioters,  by  the  statute  of  13  H.  4.  c 
7.    Rex  V.  Tempet,  T.  Raym.  386. 

4.  Fines  ou^ht  to  be  upon  jurors  in  a  leet 
severally.  1  Ra  35.  74.  Oodfrey't  case,  11 
Co.  42  a. 

6.  So,  npon  indictment  against  several  there 
ought  to  be  several  fines.  BuUen  v.  Oodfrey, 
1  Ro.  35. 

6.  But  fines  upon  coroners  should  be  joint ; 
BO,  upon  the  sheriffs  of  London ;  because  both 
only  make  one  officer.    1  Ro.  35. 

7.  A  fine  ought  to  be  absolute,  and  not  con- 
ditional.   Awm.  Holt,  318.  320.  Cro.  Car.  251. 

8.  The  cause  for  which  a  fine  is  set  is  never 
reversible.    Salk.  397.  pi.  25. 

9.  If  a  person  come  into  the  court  of  King's 
Bench  to  receive  a  fine  upon  a  conviction  of  a 
nuisance,  the  fine  ought  not  to  be  inflicted  un- 
til  the  nuisance  be  removed,  and  he  has  sued 
out  a  eonMtare  facias  to  thesherifi^  and  obtain- 
ed the  return  of  a  constat  that  it  is  removed. 
Rgx  y. ,  2  Show.  60. 
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10.  A  fine  on  a  nuisance  may  be  psrioaed 
by  a  general  pardon,  but  the  abalemeotiiDofc 
excused.    Rex  v.  Wilcox,  Salk.  458. 

11.  A  fine  for  not  repairing  the  highw&j  m 
to  go  towards  the  repair.  JStex  v.  Jbjw  ef 
Hertford,  Holt,  320. 

12.  A  fine  for  not  repairing  a  highway,  up- 
on guilty  pleaded,  may  be  moderated  by  oerdr 
ficate  of  justices  that  the  way  is  soffidoitlj 
repaired.  Reg.  v.  Inhabitanis  of  Cbuwortk, 
Holt,  339. 

13.  If  a  statute  prescribes  a  certain  sum  to 
be  forfeited  for  a  certain  offence,  it  seems  tlM 
court  cannot  mitigate  it;  otherwise,  where  it 
is  double  the  value  of  a  thing  sold,  &c  Rex 
V.  Wray,  1  Ro.  194. 

14.  Prosecutor  cannot  move  to  aggravate  tfas 
fine  after  his  accepting  of  costs.  jGg.  v.  Mai- 
mers, Salk.  55. 

15.  On  confbsring  an  indictment  and  si^ 
mittinF  to  a  fine,  affidavits  may  be  read  to 
prove  Uie  defendant  assaulted  the  ijaintifll; 
tra  after  oonviction.  Reg,  y. 
Salk.  55. 

16.  Thouffh  it  be  said  that  fines 
court  by  judgment  upon  an  informatiaii 
not  be  afterwards  qualified  or  noitigafed,  it  is 
to  be  meant  in  another  term,  and  not  in  the 
same  term.  Dodeowortk  y.  .^In^eraeit,  T. 
Raym.  377. 

17.  If  a  man  be  convicted  npon  ver^d  on 
an  information  or  indictment,  hu  fine  oogbtts 
be  set  in  open  court,  and  not  privately  in  ths 
judgo*s  chamber,  ilnon.  T.  Raym.  68. 

18.  A  defendant  for  a  misdemeanor  may 
submit  to  a  fine  though  absent,  if  he  has  t 
clerk  in  court  that  will  undertake,  &C.  DakeU 
case,  Holt,  400.    Salk.  56. 

19.  A  justice  who  has  power  to  set  a  fine 
has  power  to  bail ;  but  one  in  executioa  for  a 
fine  was  held  not  to  be  bailable.  Anon.  II 
Mod.  52.    Layton'o  case,  11  Mod.  59. 

20.  The  course  on  return  of  a  reeone  ii  to 
set  four  nobles  fine  on  each  offender,  jfass. 
Salk.  586. 

21.  The  reasonableness  of  the  fine  sliafl  bs 
adjudged  by  the  justices,  and  if  it  appears  to 
them  to  be  excessive,  it  shall  not  hind ;  a  fine 
jointly  imposed,  when  it  ought  to  be  vevenl, 
may  be  avoided  by  plea.  Godfrey's  case,  11 
Co.  42  a. 

22.  The  lord  cannot  distrain  for  the  oertsis- 
ty  of  leet,  because  it  is  against  common  right 
Godfrey's  case,  4  Co.  42. 

23.  Admitting  that  the  lord  may  distram 
for  the  certainty  of  leet,  yet  where  in  hk 
avowry  he  avowed  the  taking  for  the  oertainfj 
of  leet,  and  for  the  fine,  and  also  showed  how 
the  fine  was  imposed,  and  so  it  appeared  he 
had  no  cause  for  distraining  for  the  fine,  beU 
he  should  not  have  a  return.  Godfrey^o  case,  11 
Co.  42  a. 

24.  If  one  distrain  for  an  amercianent, 
semble  that  he  can  sell  the  distress.  BuUtm  v. 
Godfrey,  1  Ra  76. 

25.  A  fine  asMMed  for  a  trespass  in  a  fbiert 
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'  be  levied  by  prooeM  in  the  King's  Bench, 
r  V.  BrwA^  Cro.  Car.  409, 410. 

6.  Fines  imposed  in  a  leet  are  recoyerable 
lebt.     JEarl  of  Lincoln  v.  Fyher^  Cro.  Elii. 

7.  Debt  lies  for  a  fine  by  the  king's  grantee. 
eon.  1 79.    Contra^  3  Leon.  56. 234. 

3.  Issnes  are  never  estreated  by  special 
5,  unless  in  extraordinary  cases.  Aex  y, 
yar  of  Hertford^  Salk.  65. 

710  ]  •Fisa 

1.  The  crown  has  only  a  right  to 
ral  fish.    6  Mod.  73. 

3.  The  right  of  fishing  in  the  sea  and  the 
na  thereof  u  common  to  all  the  king's  sub- 
ita.  FUxwaker'9  case,  1  Mod.  105,  106. 
>lt.  323.     Ward  ▼.  CrenotU,  WiUes,  26a 

3.  And  therefore  a  prescription  for  such  a 
rht  as  annexed  to  certain  tenements,  is  bad. 
Ule8,268. 

4.  There  needs  no  privilege  to  make  a  fish' 
nd.    iinon.  6  Mod.  183. 

5.  The  soil  of  the  river  Thames  is  in  the 
ing ;  the  conservation  of  it  in  the  lord  mayor 
r  London;  but  the  fishery  thereof  is  com- 
ion  to  all  fishermen.  FitztoalUr^t  case,  1 
[od.  106. 

6.  Every  sabject,  of  common  right,  may 
sh  with  lawful  nets  in  a  navigable  river,  as 
reH  as  in  the  sea.  Warren  v.  MatthewM^  6 
lod.  73.    OippB  y.  Woollicot,  Holt,  323. 

7.  There  are  three  sorts  of  fisheries,  separate, 
ree,  and  common.  Smith  v.  Kemp,  Holt,  322, 
23. 

8.  The  proprietor  of  the  upper  fishery  has 
.  right  to  the  full  possession  of  the  water  (the 
lement  of  his  fishery),  in  the  same  state, 
»light  and  condition,  in  which  he  enjoyed  it  at 
he  time  when  the  ffrant  of  the  lower  was 
nade.  Hamiiton  t.  Marquia  of  Donegal,  3 
EUdgw.324. 

9.  The  propriotor  of  the  lower  fishery  has 
limilar  rights.    Id.  ibid. 

10.  Any  obstruction  of  the  water,  altering 
he  course  of  it,  will  support  an  action.  Ham- 
Uon  V.  Marquie  of  Donegal,  3  Ridgw.  327. 

11.  He  has  a  right  to  a  free  passage  for  fish 
Tom  the  sea  into  his  fishery;  and  he  has  a 
ight  to  catch  as  many  fish  as  he  can  catch  by 
iiis  industry  and  art  which  find  their  way  into 
[lis  fishery.    S.  C.  3  Ridg.  324 

12.  In  a  claim  of  a  firee  fishery,  of  a  several 
Sshery,  or  of  a  common  of  fishery,  the  party 
claimmg  must  show  his  right;  for  prima  facte 
it  is  in  all  the  king's  subjects,  or  in  the  owner 
of  the  soU.  1  Mod.  105, 106. 

13.  The  owner  of  a  several  fishery  may 
take  and  detain  nets  damage-feasant,  but  not 
cut  and  destroy  them.    1  Saund.  84.  n.  [d], 

14.  In  the  case  of  a  private  river,  the  lord's 
having  the  soil  is  evidence  to  prove  that  he  has 
the  right  of  fishing.    1  Mod.  105, 106. 

15.  A  i^rant  of  landing  nets  may  be  presum- 
ed for  the  owners  of  a  fishery,  from  twenty 
years*  enjoyment    2  Saund.  1 75  6.  n.  [a]. 


16.  The  grantee  of  fish  in  a  pond  cannot 
cut  the  b^ks  to  let  water  dry.  1  Saund. 
323  b. 

17.  If  A  be  the  proprietor  of  a  sole  and  se- 
veral fishery  in  the  upper  part  of  a  river,  ho 
may  bring  an  action  against  B,  the  proprietor 
of  a  sole  and  several  &hery  in  the  lower  part 
of  the  same  river,  for  placing  buildings  across 
the  river  which  prevented  the  fish  firom  coming 
into  A's  fishery.  Hamilton  v.  JMsr^ts  ^ 
DonegaU,  3  Ridgw.  267. 

18.  The  statute  2  H.  6.  cap.  15.  imposes  a 
penalty  upon  every  person  who  sets  or  fastens 
in  the  Thames  any  nets,  Slc  to  any  posts,  &c. 
to  stand  continually  day  and  niffht;  held,  the 
word  "  continually"  means  so  lon^  as  they 
may  stand  to  take  fish,  and  as  the  tune  of  fish- 
ing endures,  &.C.,  be  it  in  the  day  or  night  12 
Ca89. 

19.  An  indictment  lies  for  fishing  in  the 
private  pond  of  another.  Rex  v.  Steer,  6  Mod. 
183. 

20.  In  a  conviction  for  poaching  in  a  fishery 
under  stat  5  Geo.  3.  c.  15.  s.  3.,  it  must  be 
stated  in  the  information  and  in  the  evidence, 
that  the  proceeding  is  at  the  instance  of  the 
owner  of  the  fishery.    1  Saund.  263  a.  n.  [t]. 

FIXTURES. 
See  Cole  y.  Forth,  1  Mod.  94.,  and  Cfreen  v. 
Co2s,  1  Lev.  309.    2  Saund.  251. 259  a.  6. 

FLEET  PRISON. 

1.  The  houses  within  the  rules  of  the  Fleet 
are  no  part  of  the  prison ;  and  if  the  warden 
sufier  the  prisoners  to  be  without  the  walls,  in 
the  taverns  and  other  houses  adjoining  to  the 
prison,  to  the  annoyance  of  the  neighbc»rliood« 
or  the  obstruction  of  process  of  jus- 
tice, *the  court  of  Common  Pleas  [  ^11  ] 
may  remedy  the  evil  in  a  summary 

way.    2  Mod.  221. 

2.  By  8  and  9  W.  3.  c.  27,  the  rules  are  eon- 
sidered  as  a  part  of  the  prison.    2  Mod.  222. 

noiie. 

3.  If  the  warden  of  the  Fleet  prison  be 
sued  by  an  attorney  in  the  King's  Bench  in 
an  action  fbr  an  escape,  he  may  plead  that  he 
is  an  officer  of  the  Common  Pleas.  Tufiford 
v.  Haggina,  11  Mod.  404. 

[See  oho  pott,  tit  Waiden.] 

FLOTSAM. 

1.  7*he  king  is  entitled  to  flotsam,  jetsam, 
and  ligan,  when  the  ship  perishes,  or  the 
owners  of  the  goods  are  not  known.  Conata* 
^'s  case,  5  Co.  106  a. 

2.  A  man  may  have  flotsam  and  jetsam  by 
the  king's  grant,  and  flotsam  witnin  high- 
water  and  low-water  mark  by  preseriptioo. 
Id.  ibid. 

3.  The  stat.  West  1.  c  4,  is  but  a  declara- 
tion of  the  common  law,  and  its  provisos  as  to 
wreck  extend  to  flotsam,  jetsam,  and  ligan. 
Id.  ibid. 
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FORCIBLE  ENTRY. 
I.  Wh»i  it  mat  bx  made,  p.  711. 
II.  Rkbikdt  for  it  : — 

(a)  By  motion  to  the  courts  p,  711, 

(b)  ^y  action,  p.  711. 

(c    By  indictment,  p.  71 1 . 
(d)  By  proceeding  before  jutticea  of  the 
peace,  p.  712. 

III.  Of  thx  inquisition,  p.  712. 

IV.  RxsTiTunoiv,  p.  713. 

I.  Wren  it  mat  bx  made. 

1.  Whoever  is  owner  of  the  soil  may  enter 
lawfully  and  detain  with  force  against  any 
who  pretends  to  have  common  there.  Cro. 
Car.  488,  489. 

2.  If  the  lawful  possessor  for  twenty  years 
be  once  clearly  removed,  he  may  not  forcibly 
re^n  possession  under  the  same.  2  Dy.  141. 
pL48. 

S.  A  forcible  entry  cannot  be  made  into  a 
passage  or  way,  but  it  may  into  a  messuace. 
1  Mod.  73.  * 

4.  He  who  had  three  years*  possession  be- 
ing expelled,  and  restored  by  an  indictment 
on  8  H.  6.  c.  9,  cannot  justify  keeping  poeses- 
aion  with  force  under  that  statute.  2  Py. 
141.pL48.  ^ 

II.  Remedy  for  it. 
(a)  By  motion  to  ^  court. 

If  a  new  appointed  marshal  make  a  fbrd- 
ble  entry  into  the  prison,  the  court  will  not 
restore  the  former  marshal  on  motion.  6  Mod. 
91. 

(b)  By  action. 

1.  If  a  termor  be  expelled  with  force,  the 
reversioner  cannot  maintain  an  action  on  8 
H.6.C9.    2  Dy.  142.  pi.  48. 

2.  A  tenant  at  will  cannot  justify  a  forcible 
entry  until  he  has  been  three  years  in  posses- 
sion.   11  Mod.  43. 

3.  The  plea  of  "  three  years*  quiet  posses- 
sion** is  a  bar  to  an  action  of  forcible  entry. 
Hardeety  v.  Goodenough,  7  Mod.  13a 

4.  Though  without  title.  1  Sid.  149.  Rex 
V.  Burgeos,  T.  Raym.  84. 

5.  In  trespass  on  statute  8  H.  6,  judgment 
shall  be  for  treble  damages,  though  by  de&ult 
1  And.  26. 

(c)  By  indictment 

1.  An  indictment  for  forcible  entry  into  a 
messuage,  with  a  quod  cum  he  was  possessed, 
&.C.  is  good.    Rex  v.  Holmes,  1  Mod.  73. 

2.  But  if  it  be  stated  as  a  term  of  which  he 
was  possessed,  without  saying  for  years,  it  is 
bad.    lMod.73.S.C. 

3.  An  indictment  on  the  8  H.  6.  c.  9,  must 
allege  a  seisin  in  the  person  who  was  dispos- 
iessed.  ^  Rex  v.  Taylor,  7  Mod.  123. 

4.  An  indictment  of  forcible  entry  must 
show  the  kind  of  estate  of  which  the  party 
was  possessed  and  disseised.     Taylor  v.  Orif- 

Jith,  7  Mod.  116.    Rex  v.  Depuke,  11  Mod. 

273.    /?«^.v.Gr(^A,3Salk.  169.    Say.  143. 
225. 

5.  On  an  indictment  of  forcible  entry,  to 


say  he  entered  as  Berrant,  without  nyiif  bj 
whose  command,  is  good  *enoQ|h. 
Rex  v.   BurgeMO,   T.    Raym.  k[ni:i 
85. 

6.  The  indictment  must  state  lliat  the  tea- 
ant  of  the  freehold  was  ousted.  Bex  J.  Woie, 
4  Mod.  249. 

7.  An  indictment  was  quashed  beam  it 
was  expelled  or  disseissed,  when  it  oo^htto 
have  been  expelled  and  disseiswd.  1  Ro. 
406. 

8.  If  an  indictment  of  forcible  eBtrpmisre. 
cite  the  statute  6  HL  6,  it  is  bad,  allhoogh  no 
recital  of  the  statute  is  neoessaiy.  iiin.4 
Co.  48  a. 

9.  An  indictment  for  entry  into  t  Sm, 
without  naming  the  quantity,  u  good.  B» 
phry*$  case,  Cro.  EUz.  458. 

10  An  indictment  of  forcible  entry  is  goo4 
although  it  omit  the  words  maimjwti.  RiS 
V.  Dyer,  6  Mod.  96.  Rex  v.  Bathmt,  Si;. 
227.    Contra,  Cro.  Elix.  461. 

11.  The  words  **  ot  et  armit**  are  neonniy. 
Cro.  Eliz.  461. 

12.  Forcible  entry  in  the  time  of  (ne  kiif  , 
and  detainer  in  that  of  another,  niut  not  on* 
dude  contra  paeem  of  both.    Taifltr  t.  Gt^- 

fith,  7  Mod.  lia 

13.  On  indictment  of  forcible  eDti7,eieeQ- 
tion  may  be  hindered  by  traveninfthe  fece, 
or  by  pleading  possession  for  t^  JOA 
Rex  V.  Harris,  1  Ld.  Raym.  44a 

(d)  By  proceeding  before  jtuiiees  «f tft  fwf- 

1.  A  mandamus  lies  to  a  justice  to  ioquin 
.of  forcible  entry.    Anon.  6  Mod.  138. 

2.  A  justice  of  the  peace  can  take  the 
pooee  comitatus  to  remove  a  force;  and  u 
entr^  when  no  one  is  in  the  house  majb^ 
forcible,  as  by  putting  back  a  bolt,  &c  ^^ 
656. 

3.  A  conviction  of  forcible  entiy  wasjjotffl* 
ed  for  want  of  the  words  **  mana/orti"  W 
V.Baker,  11  Mod.  235. 

4.  The  justices  who  make  a  cooTidia 
must  set  the  fine.    Rex  v.  ElwU,  2  Stnu?H 

5.  A  conviction  for  a  forcible  entry  is  «< 
good,  unless  there  be  an  adjudication  tha^ 
Diat  the  person  convicted  shall  be  commitiw 
until  the  fine  set  is  paid.    Rex  v.  Ikrd,  Sty. 

6.  The  same  justice  may  make  a  weort« 
forcible  detainer,  and  fine  the  offender;  W 
if  he  commit  the  offender,  he  mart  do  ii  !«■ 
mediately  upon  the  fact  Lat^on'i  case,  11 
Mod.  47. 

7.  A  certiorari  is  the  most  proper  wsf  J 
have  such  conviction  examined,  not  a  wntoi 
error.    Reg.  v.  Leighton,  Fort  175. 

8.  Judgment  on  a  conviction  of^^f^ 
entry  may  be  entered  by  quodjinit  wff^ 
tur,  or  ideo  coneideratum ;  if  the  former,  H 
is  removable  by  certiorari,  if  the  UiteTy'J 
writ  of  error.    Rex  v.  Layton,  11  Mod.  236. 

9.  On  a  conviction  of  forcible  detainer  tw 
defendant  was  refused  to  be  bailed,  ^'tf  ^' 
Layton,  1  SaUc.  106. 
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III.  Of  I'HX  niQinsrnoN. 
L.  If  a  forcible  entry  be  oommiited,  and  all 
i  justices  of  the  corporation  refuse  to  in- 
ire  of  the  fbree,  the  inquisition  may  be  taken 
justices  of  the  county.  CtUy  ▼.  Hatdy^  6 
od.  164.    Holt,  407.  S.  C. 

2.  The  caption  of  an  inquisition  of  forcible 
try  upon  the  statute  5  H.  6.  c.  9,  stating  it 
be  by  ''jurors  sworn  and  discharged  upon 
sir  oath,**  &c  is  good,  although  the  words 

0  inquire  for  the  body  of  the  county**  be 
litted.     Rtx  V.  WatUm^  6  Mod.  95. 

3.  An  inquisition  is  good  although  it  be  not 
i.ted  that  the  jurors  were  then  and  there 
/orn  and  impanelled.  Rtx  v.  Waitt^  4  Mod. 
19. 

4.  It  ought  to  allege  an  expulsion  as  well 

1  an  entry.  Rex  ▼.  Domy^  Hdt,  267.  1  Ld. 
aym.  610.  S.  C. 

B.  An  inquisition  for  a  forcible  entry  upon 
tenant  for  years  must  be  ^  expelled**  and 
3t «« disseised.**    Rex  v.  WaiU,  4  Mod.  249. 

6.  Otherwise,  if  he  has  a  freehold.  Rtg.  ▼. 
hiffiiha,  3  Salk.  169. 

7.  An  inquisition  of  forcible  entry  into  a 
3pyhold  estate,  alleging  that  the  party  was 
sised  of  a  customary  estate  in  fee  at  the  will 
f  the  lord,  without  allegin?  that  it  was  de- 
lised  and  demisable,  is  bad.    Cooper*§  case, 

Mod.  90. 

8.  If  an  inquisition  is  taken  by  one  justice 
pon  his  view,  he  cannot  deny  a  traTerse. 
^x  ▼.  Bengough^  3  Salk.  170. 

9.  On  a  record  on  view  6f  a  forcible  detain- 
r,  the  party  may  plead  three  years*  quiet  pos- 
session.   11  Mod.  47. 

•713  ]       »10.  If  the   party  traverses   the 
forbe,  it  supersedes  the  awarding  of 
!zecation.    Reg.  v.  Winter,  Holt,  324. 

11.  On  a  plea  of  three  years  possession  to 
in  inquisition  of  forcible  entry  removed  by 
:ertiorari,  the  defendant,  if  it  be  found  against 
lim,  sliall  pay  costs.  Reg,  v.  Chodenough,  2 
Ld  Raym.  1036. 

IV.  RKSTrruTioif. 

1.  On  a  conviction,  the  justices  ought  not 
to  alter  the  possession  without  an  inquiry  by 
&  jury.  Lady  Lovelaee^M  ca«e.  Comb.  261. 
263. 

2.  If  the  defendant  be  found  guilty,  restitu- 
tion must  be  awarded  immediately.  Rex  v. 
Harris,  Garth.  496.    Holt,  324. 

3.  Restitution  will  not  be  granted  afler  three 
years.    Tawney^s  case,  2  Ld.  Raym.  1011. 

4.  When  an  inquisition  of  forcible  entry  is 
quashed,  the  court  usually  grants  restitution, 
but  are  not  bound  to  do  so.  St.  Leger  v.  Pope, 
Comb.  328. 

5.  Where  a  conviction  is  quashed,  the  court 
nmst  award  restitution.  Rex  v.  Jimea,  1 
Stra.  474 

6.  Iq  bar  to  restitution  on  a  forcible  entry, 
the  defendant  ought  to  plead,  that  he  was  m 
possession  three  years  before  the  inquisition 
found.    Rex  v.  Burgeu,  T  Raym.  85. 

7.  Restitution  cannot  be  awarded  to  the 


plaintiff  if  it  appears  that  he  has  seisin,  but  the 
king  shall  have  his  fine.    March,  6.  pi.  12. 

8.  If  a  traverse  be  tendered  to  an  inquisition 
of  forcible  entxr,  restitution  shall  not  he  grant- 
ed.   Anon,  6  Mod.  115. 

9.  The  court  may  award  restitution  afier  a 
certiorari  in  forcible  entry  is  filed,  unless  the 
defendant  plead  three  years*  quiet  possession. 
Hardeety  v.  Chodenougn,  7  Mod.  138. 

10.  The  court  has  a  discretionary  power  to 
award  restitdtion  immediately  upon  a  removal 
of  an  indictment  for  a  forcible  entry  by  cer- 
tiorari before  fdea,  and  therefore  wiU  put  the 
defendant  under  terms  to  plead  or  demur  in 
two  days,  and  if  he  plead,  to  take  short  notice 
of  trial.    Rex  v.  Manow,  Ca.  T.  Hardw.  174. 

11.  Thouffh  a  traverse  be  tendered  to  an 
indictment  for  forcible  entry,  it  is  still  in  the 
discretion  of  the  court  to  stay  or  grant  resti- 
tution according  to  the  truth  of  the  title.  8 
Dy.  122.  pi.  26. 

FOREIGN  ATTACHMENT. 
I.  Whsn  it  is  allowed,  and  what  mat  bb 

TAKKN  UNDKR  IT,  p.  713. 

II.  When  not,  and  what  cannot  be  attach- 
ed, p.  713. 

III.  Phoceedinos  upon  it,  p.  714. 

IV.  Its  effect,  and  how  pleaded,  p.  714. 
V.  How  avoided  oa  dischaeoeDj  p.  715. 


I.  When  rr  is  allowed,  and  what  mat  tm 

TAKEN  VNDER  IT. 

1.  Custom  of  foreign  attachment  in  London 
is  held  to  be  reasonable.    Holt,  429,  430. 

2.  The  custom  has  been  certified  to  the 
courts  by  the  recorder  of  London.  1  Mod. 
212.  waia. 

3.  To  give  the  mayor  jurisdiction,  the  gar- 
nishee must  reside  withm  the  city,  and  the 
debt  have  accrued  there.    1  Saund.  67.  n.  [a], 

4.  The  goods  and  debts  of  a  corporation  are 
liable  to  foreign  attachment  by  the  custom  of 

London. v.  The  Hamburgh  Company, 

1  Mod.  212. 

5.  Money  due  upon  account  after  promise 
to  pay  it,  and  the  day  of  payment  is  past,  can 
be  attached.    Spink  v.  Tenant,  1  Ro.  105. 

II.  When  not,  and  what  cannot  be  attached. 

1.  Attachment  cannot  be  made  afler  an  ori- 
ginal fil^d.  Palmer  v.  Hooke,  1  Ld.  Raym. 
727. 

2.  It  cannot  be  by  the  custom  before  the 
debt  is  due.  Dalton  and  Selby^e  case,  3  Leon. 
236. 

3.  Attachment  of  the  goods  of  the  intestate 
will  not  lie  on  a  plaint  against  the  ordinary. 
Master  v.  Lewie,  1  Ld.  Raym.  56. 

*4.  If  an  executor  submits  to  an  [  *714  ] 
award,  the  money  awarded  is  not  at- 
tachable before  it  be  received,  because  not  due 
in  vita  tesUUorie.    Horsey  v.  Burgee^  1  Lev. 
306.    1  Saund.  67  e.  n.  [/]. 

5.  Money  in  the  hands  of  the  ordinary  or 
an  attorney  not  liable  to  a  foreign  attachment 
Comb.  347.  427. 
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6.  Cannot  be  by  the  eoBtom  of  London  of  a 
debt  wliich  is  depending  in  the  king^s  court  of 
record.    Anon.  3  Leon.  210.  236.  244. 

7.  Goods  or  money  cannot  be  taken  under  it 
but  of  the  hands  of  a  garnishee  who  has  a 
lien,  without  discharging  the  lien.  1  Saund. 
67  a.  n.  [c]. 

8.  A  debt  upon  record  cannot  be  attached. 
Sir  W,  Waller'9  case,  3  Leon.  240. 

9.  A  bond  cannot  be  attached  before  the 
day  of  payment    Spink  ▼.  Tenant^  1  Ro.  105. 

10.  A  debt  by  judgment,  statute,  recog- 
nizance, &.C.,  cannot  be  attached.  Floud  and 
PerroU't  case,  1  Leon.  29, 30.  Anon,  1  Mod. 
103. 

11.  Nor  money  taken  in  execution.  Tho- 
mtu  and  Oreen^o  case,  1  Leon.  264. 

12.  Nor  corn.    3  Leon.  236. 

13.  Nor  goods  in  a  man*s  own  hands. 
Semb,  1  Saund.  67  b,  n.  [e]. 

III.  Procxkdimos  upon  rr. 

1.  Upon  attachment  of  debt  in  London, 
pledges  ought  to  be  found  the  first  day.  Ma 
570. 

2.  The  officer  may  take  a  reasonable  part  of 
the  defendant's  goods  to  compel  appearance; 
and,  on  attachment  of  goods,  the  custom  is  to 
leave  them  in  the  party's  hands  till  the  mat- 
ter be  determined.  Anon.  12  Mod.  326.  Holt, 
434. 

3.  In  action  of  debt  brought  in  London,  if 
the  ffoods  of  the  defendant  are  attached  in  the 
hands  of  a  third  person,  but  not  removed,  on 
the  cause  being  removed  into  R  R.  by  eerHo- 
rart,  the  goods  shall  not  then  be  delivered  to 
the  plaintiff.  Looeridge  v.  Whitrow^  12  Mod. 
213.      . 

4.  The  purpose  of  it  is  merely  to  compel 
the  appearance  of  the  defendant  1  Saund. 
67  i. 

5.  If  goods  are  consigned  to  three  persons 
in  trust,  and  the  goods  are  attached  m  Lon- 
don, one  of  the  consignees  cannot  appear  with- 
out the  others.  Smith  v.  Mayor  of  London^  6 
Mod.  78. 

6.  The  garnishee  in  foreign  attachment 
may  plead  that  the  cause  did  not  arise  within 
the  jurisdiction.  Cock  v.  JUcenee,  1  Ld.  Raym. 
347. 

7.  But  not  after  imparlance.  Comb.  109. 
Carth.25. 

8.  Foreign  attachment  in  London  dis- 
charged by  the  defendant's  appearance.  Letoit 
▼.  H^Uts,  T.  Jones,  222. 

9.  Judgment  in  forei^  attachment  is  given 
without  a  summons,  and  nihU  returned  is  void. 
1  Saund.  67  a. 

10.  If  judment  against  the  garnishee  in  a 
foreiffn  attachment  in  London  be  not  executed, 
the  ^aintiff  may  resort  back  to  the  principal 
debtor,  and  he  may  sue  the  garnishee  not- 
withstanding the  judgment  I  Dy.  82.  pL  72. 
1  Saund.  67.  n.  (1).  n.  [a]. 

11.  Foreign  attachment  cannot  be  removed 
into  K.  B.  by  certiorari  under  19  Geo.  3.  1 
Saund.  67  c.  n.  [/].    6  Mod.  7a 


IV.  Its  BiracT,  amd  bow  fueado,  kt. 

1.  It  may  be  either  given  in  evidaoeiDto 
the  general  issue  or  pleaded  in  oumftL 
1  Saund.  67  b.  WeUeo  v.  NeedUm,  1  U 
Ravm.160.    Lutw.  425. 

2.  But  in  general,  it  must  be  ipediSy 
pleaded ;  as  in  debt  on  bond.  Holt,  434  isaa 
12  Mod.  407.    1  Saund.  67  &,c 

3.  The  custom  as  averred  most  be  ibma 
to  have  been  putsoed.  1  Saund.  67  i.  n.  (1). 
n.  Fe]. 

4.  If  properly  pleaded,  it  is  a  good  bctom 
action  on  award,  or  a  bond  for  its  peHonsince. 
1  Saund.  67  cn.[/]. 

5.  Attachment  of  money  awarded,  iKten- 
cuted  till  after  the  day  of  payinent,  ii  do  pin 
to  an  action  upon  the  sobmissiao  bood.  h 
gram  v.  Bernard,  1  Ld.  Raym.  636. 

6.  Foreign  attachment  is  no  ooiwertoiB 
attachment  for  non-performance.  1  Stood. 
67  e.  n.  [/]. 

7.  Or  for  non-payment  under  the  wa^'t 
allocatur,    1  Saund.  67  e.  n.  [/]. 

8.  In  a  plea  of  foreign  attachment  fo&bi 
on  bond,  it  must  be  averred  that  tfae  JOf 
ney  attached   was   parcel   of  the 
*money  mentioned  in  the  oonditi«n.[  *71^  J 
Johneon  v.  West,  11  Mod.  410. 

9.  On  evidence  of  foreign  attacbuMot  os 
nofi  aoetanptit,  the  defendant  must  >bo«^ 
the  plaintiff  was  indebted.  Palmer  t.  Hmi, 
1  Ld.  Raym.  727.    &if  m<ie  1  Saood.  6H 

10.  An  attachment  while  it  pendi, »  » 
evidence  of  alteration  of  property,  f«.*^^ " 
not  till  condemnation.  Mooter  v.  Uwitt  "^ 
325. 

11.  Pnttinff  in  bail  or  surrenderinf  »  "* 
charge  of  a  foreign  attachment,  doef  ootpn- 
vent  an  arrest  under  process  of  the  cwrti 
above  for  the  same  cause.  1  S^Qod.  ^  ^ 
n.  [/]. 

V.  How  AvorosD  oa  di8cham». 

1.  Teste  of  an  original  before  it  "«^ 
not  avoid  an  attadmient  Pahner  f.  /w*^ 
1  Ld.  Raym.  727.  .        , 

2.  After  habeas  corpus  on  an  acti«  by» 
reign  attachment,  and  bail  accepted  mw 
King's  Bench,  the  foreign  attachment jid* 
charged.    Lewis  v.  WaUis,  T.  Jonei,  ^ 

,    FOREST.  - 

1.  A  subject  cannot  have  a  fe»^  ,y 
Bridg.  26.  2  Ra  190.  Ma  IW.  ^  «** 
Ma  194, 195. 

2.  It  cannot  be  claimed  by  pwecnptMS. 

1  Ra  112.  ^  .    . 

3.  No  one  can  keep  a  dog  withia  the  to* 

that  is  not  expeditated.    Anon.  Skin.  10U> 

4.  The  patentee  of  the  herba^o^«*T 
may  inclose,  or  distrain,  or  haw  ^'^JfL- 
damage  done  to  the  grass,  but  not  to  the  treci 

or  fruit    3  Dy.  285.  pL  40.  f^ 

5.  No  ferry  is  erectable  in  a  fcreit  «» 
gravels  case,  W.  Ja  274.  ^^ 

6.  A  man  cannot  have  oommoo  « Z*^^ 
in  a  forest  unless  b j  jpretcripliom  ^^  ^°'^ 
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has  land  therein.    1  Ro.  411.    9  Show. 

r.  A  man  ma^  prescribe  to  cut  hia  wood 
>n  his  own  inheritance'  within  a  forest, 
boug^h  it  was  against  the  act  43  Ed.  1. 
Be  of  Forests,  12  Co.  32.  Cro.  Jac.  155. 
3.  A  prescription  generally,  to  have  com- 
»n  in  a  forest  at  sB  times  throaghoat  the 
ar,  is  good,  without  an  exception  of  the 
kce  month.  T\tgg  ▼*  3\tnier,  2  Show.  10. 
IL  443. 447.  S.  C. 

9.  Cutting  browse-woodsubjectsparty  to  fine, 
3ugh  done  by  king's  command.    W.  Jo.  279. 

10.  A  grant  of  a  forest  before  time  of  me- 
ary  is  not  good.    1  Ra  194. 

11.  Action  upon  the  statute  (^e  maUfaetiaru 
s  in  parda  only  lies  where  the  park  is  an 
kcient  one.    Mo.  58. 

12.  The  chief  justice  in  eyre  of  a  forest 
junot  commit  without  presentment,  except 
e  party  be  taken  in  the  manour.  Lmeiaee** 
ise.  Com.  159. 160. 

13.  A  way  in  a  forest  ought  not  to  be  in- 
O0ed.    W.Jo. 269. 

14.  No  matter  contained  in  the  rolls  of  the 
irderers  can,  after  convictbn,  be  trayersed, 
Ecept  there  be  a  pardon  or  something  snbse- 
lent    W.  Jo.  347. 

15.  A  venue  may  be  laid  in  a  forest  Anon, 
Show.  147. 

FORFEITURE. 
I.  How  AMD  WHEN  A  voanciTuax  a  incur- 

(a)  By  treason,  p.  715. 

(b)  %  felony,  p.  716. 

(c)  By  alienation; 

(1)  When  a  forfeiture,  p.  717. 
{2)  When  not,  p.  717. 

(d)  By  elaimt  Sfc,,  p.  717. 

II.  WiUEN  A  OOPTHOLD  IS  VORniTXD,  p.  718. 

il.  Who  can  take  adyantagx  of  a  vorfxtt- 

uax,  p.  718. 
IV.  Entxt  Foa  rr,  p.  718. 

V.  WmCN  AND  HOW   WATVXD   OR   FUROKD,  p. 

71& 
VI..  RxuxF  AaADfvr  rr,  p.  719. 


[.  How  AND  WHXN  A  FORFKFrURX  IS  INCURRXD. 

(a)  By  treason, 

1.  By  5  dt  6  Ed.  6.  c  1.,  a  person  on  con- 

viction  of  high  treason  shall  forfoit 
[  *716  ]  all  such  lands,  tenements,  and  *here- 

ditaments,  which  he  shall  have  of 
uiy  estate  of  inheritance  in  his  own  right  in 
use  or  possession.  2  Mod.  134.  Brown  ▼. 
Wait,  PolL  185. 

2.  Estates  tail  are  forfeited  under  this  act 
2  Mod.  134. 

3.  So  also  though  the  reverfiion  is  in  the 
crown.  WalsiTkgham^s  case,  Plow.  552.  3 
Dy.  332.  pL  27. 

4.  If  A  be  a  copyholder  for  lifo,  with  re- 
mainder to  B  for  life,  **■  to  commence  from  and 
alter  the  death  of  A,  or  other  sooner  determi- 
nation  of  his  estate,**  and  A  is  attainted  of 


high  treaaon,  the  copyhold  is  forfoited  to  the 
brd.    Benson  ▼.  Strvae,  2  Show.  150. 

5.  Upon  a  contempt  in  refusing  to  return 
to  England  and  adhering  to  the  enemy,  the 
king  takes  the  land  and  not  the  profits  only* 
Doe  d.  Sir  F.  Knowles  v.  ,  Sav.  8. 

6.  Husband  and  wife  being  joint  tenants  of 
a  lease  for  years,  it  may  be  forfeited  by  the 
outlawry  or  attainder  of  the  husband ;  so,  if 
he  becomes  a  felo  de  se,  it  shall  be  forfoited. 
Hales  ▼.  PeiU,  Plow.  257. 260. 

8.  A  man  settles  a  term  in  trust  for  himself 
during  his  lifo,  and  afterwards  in  trust  for 
severe  of  his  friends,  provided,  that  if  he  have 
any  issue  of  his  body  at  the  time  of  his  death, 
the  trust  shall  cease,  and  the  assignment  be  to 
the  use  of  such  issue ;  provided  also,  that  if  he 
be  minded  to  change  the  uses,  he  shall  have 
power  so  to  do,  by  writing  in  the  presence  of 
two  or  more  witnesses,  or  by  his  last  will ;  he 
afterwards  commits  high  treason,  is  attainted 
by  act  of  parliament,  and  dies,  leaving  issue 
male,  but  without  revoking  the  uses  of  the 
settlement;  this  trustterm  is  forfeited  during 
his  life  only.  Smith  v.  WheeUr,  1  Mod.  16, 
17.  38.  40. 

8.  Use  in  remainder  to  executors  for  years ; 
the  attainder  of  testator  does  not  forfeit  the 
term.    Mo.  100. 

9.  Eixecutors  cannot  forfeit  goods  left  to 
charitable  uses.    Owen,  33. 

10.  A  rent  granted  for  the  exercise  of  an 
office  is  not  forfoited  bv  the  attainder  of  the 
officer,  if  the  office  itself  is  not  forfoited.  iVe- 
mi*«  case.  Plow.  381. 

11.  Instantaneous  seisin  not  forfoited  by 
treason.    Browne  v.  Wayte,  2  Lev.  170. 

12.  Annuity  pro  eonsUio  impendendo,  not 
forfeitable  by  the  attainder  of  the  grantee. 
NemVs  case,  Plow.  381, 382. 

13.  A  debt  on  simple  contract  is  not  forfeit* 
ed  with  the  goods  and  chatteb  of  a/e2o  de  se. 
3  Dy.  262.  pi.  31. 

(b)  By  felony. 

1.  By  a  conviction  of^lony  goods  and  chat- 
tels are  forfeited.  llCal20.  Plow.  262, 263. 
1  Saund.  362.  n.  [a]. 

2.  Although  clergy  is  allowed.  Finch's 
case,  6  Ca  68  a.  68  b. 

3.  At  common  law,  notwithstanding  pur- 

fation,  the  party  forfeited  his  goods  which  he 
ad  before  purgation,  and  the  profits  of  his 
land  till  purgation.   Foxley's  case,  5  Co.  109  a. 

4.  If  a  man  appealed  or  indicted  of  felony 
comes  in  on  the  exigent,  he  forfeits  all  his 
goods  and  chattels  which  he  had  at  the  time 
of  the  exigent  awarded,  though  he  be  found 
not  guilty.    Id.  ibid. 

5.  At  common  law,  if  a  man  arraigned  for 
folony  challenges  peremptorily  above  thirty- 
five,  he  forfeits  his  goods  and  chattels.  HaUs 
V.  Petit,  Plow.  262, 263. 

6.  If  one  arraigned  for  felony  stands  mute, 
and  will  not  answer,  he  shall  forfeit  his  goods. 
Id.  ibid. 

7.  If  a  husband,  seised  in  right  of  his  wife, 
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oommits  felony,  he  fbrfeiU  anii«m  diem  et 
ea^ftim.    8  Ro.  315. 

•  8.  If  a  man  flies  for  felony,  his  proper  goods 
are  not  forfeited  till  it  be  found  by  indictment 
before  the  coroner  in  case  of  death,  or  other* 
wise  lawfully  found  of  record  on  acquittal, 
that  he  fled  for  the  felony.  FoxUy^B  case,  5 
Co.  109  a. 

9.  He  forfeits  his  goods  from  the  time  of  the 
fugamftdt  found.    Plow.  262,  263. 

10.  If  the  coroner  find  a.fugam  fecit  in  his 
inquisition  of  murder,  the  party  shall  forfeit 
his  goods,  though  he  be  acquitted  both  of  the 
murder  and  the  flight  by  the  jury  at  his  trial. 
3  Dy.  238.  pi.  36.    5  Ck).  109  a. 

11.  If  a  felon  flies  and  is  killed  in  pursuit, 
all  his  goods  and  chattels  are  forfeited  upon 
this  matter  being  presented  before  the  coro- 
ner,  &c.    FoxUy^e  case,  5  Ga  109  a. 

12.  No  forfeiture  of  a/eZo  de  se  accrues  be- 
fore  an  inquisition  is  taken  and  returned. 
MUxY.  SuUon,  1  Saund.  275.  362. 

[  *717  ]        (c)  By  idiefkgHtm;  — 
(1 )  When  a  forfeiture. 

1.  Tenant  for  life  forfeits  his  estate  by  levy- 
ing a  fine.  1  Leon.  40.  212,  214, 2^  264. 
1  Mod.  117.  Buckkr  v.  Harvey^  Cra  Eliz. 
451. 

2.  Or  by  sufiering  a  recovery.  Cromwett 
case,  2  Co.  69  b. 

3.  If  he  levies  a  fine  to  him  in  remainder 
for  life,  thb  is  a  forfeiture  of  both  their  efr* 
tates.  SmitU  v.  AbeU^  2  Lev.  202.  1  And. 
45,46. 

4.  If  husband  and  wife,  tenants  for  life,  and 
out  of  possession,  levy  a  fine  como  eeo,  Slc^  it 
IB  a  forfeiture.    Mo.  424 

5.  Feoffment  of  tenant  for  life  is  a  forfeiture 
for  which  lessor  may  enter.  WiUe9  v.  Berk' 
iey.  Plow.  241. 

6.  Though  the  feofihient  be  made  upon  con- 
dition,  and  becomes  void  by  non-performance. 
I  And.  352. 

7.  But  not  if  be  be  eutuy  ytts  fnist.  2 
Saund.  386. 

8.  A,  tenant  for  life,  remainder  to  B  for  life, 
remainder  to  C  in  tail,  remainder  to  B  in  fee; 
if  A  and  B  join  in  a  feoffment  by  deed,  it  is  a 
forfeiture  of  both  their  life  estates,  and  C  may 
enter  immediatelv.    3  Dy.  339.  pL  44. 

9.  Baron  and  &me  made  a  feoffment  of  the 
wife*8  jointure  to  one  and  his  heirs,  to  the  use 
of  the  feofibr,  for  the  life  of  the  feme;  adjudged 
to  be  a  forfeiture.  Fieri  v.  Ifoes,  1  Leon.  125, 
126. 

10.  A  feoffment  by  tenant  for  life  to  the 
owner  of  the  next  estate  of  inheritance  and  his 
wife,  who  survives  her  husband,  passes  a  fee 
■imple,  and  is  a  forfeiture;  by  two  successive 
tenants  for  life,  divests  the  inheritance,  and  is 
a  forfeiture  of  both  their  estates;  by  tenant  for 
life,  the  remainder  to  the  king,  is  a  forfeiture, 
though  it  does  not  divest  the  remainders. 
Oarainer  v.  Bredon^  1  Ca  76  a. 

11.  If  tenant  in  first  and  tenant  in  second 


remainder  for  life  join  in  a  ftoffinent,  il  Is  a 
forfeiture  in  both.    1  And.  288L 

12.  A  made  a  feoffment  of  lands,  on  caii6> 
tion  that  the  feoffees  should  give  back  the 
same  io  him  and  his  wife  in  tail,  reooainder  to 
the  right  heirs  of  the  husband,  which  via 
done  accordingly;  the  husband  dies;  the  issoa 
levies  a  fine,  and  by  it  grants  all  his  interest 
to  J  S;  the  wife  makes  a  lease  for  three  lives 
not  warranted  by  the  32  H.  8.:  held,  1st,  Chat 
this  was  a  forfeiture  within  the  11  H.  7.  c.20.» 
though   made  without  warranty,  the  word 
**  warranty"  in  the  statute  referring  to  lekases 
and  confirmations;  2dly,  that  if  the  issue  had 
granted  over  his  remainder  in  fee  fay  the  ex- 
press letter  of  the  act,  he,  and  not  the  alienee, 
should  have  entered  for  the  forfeiture ;  3d)y, 
that  here  the  alienee  might  enter;  for  if  no  ^ 
continuance  had  been  made,  be  should  enjoy 
the  land  against  the  issue,  and  the  heirs  of  h» 
body,  whose  interest  in  the  entail  was  barred 
by  the  fine.    Browri'B  case,  3  Ca  50  b. 

13.  If  tenant  for  years  make  a  feoflSoent,  k 
is  a  forfeiture;  but  if  he  make  a  lease  and  re- 
lease, though  it  be  of  the  same  operatkn,  yet 
it  is  no-forfeiture.  Rex  v.  />n Aatf ,  3  Mo^ 
151. 

14.  If  tenant  for  life  bargains  and  sdls  his 
land  by  deed  inrolled,  although  no  fee  passes, 
yet  it  IS  a  forfeiture.  4  Leon.  129.  Coatrs, 
id.  124.  See  FsOsm's  case,  1  Ca  14  a.  M& 
271. 

15.  Tenant  for  years  of  land  in  London  ac- 
cepts a  bargain  and  sale  by  record  enrdfed  of 
a  stranger;  this  b  a  forfeiture.  Mob  213.  ^ 
352. 

16.  Where  lessee  for  life  is  charged  not  to 
alien  in  fee,  if  he  aliens  in  tail  only,  it  shall 
be  a  forfeiture.  Partridge  v.  Strange,  Pkiv. 
85. 

(2)  When  not 

1.  Bargain  and  sale  by  tenant  fetr  life  is  no 
forfeiture.  TTtomas  v.  Gretn^  Semib.  1  Leon. 
246.    2  Leon.  60, 65. 

2.  If  tenant  for  life  joins  with  the  ramazn. 
der  in  tail  in  a  feoffment  by  deed,  it  is  neither 
a  forfeiture  nor  discontinuance.  JBsrl  q/*  Ctsn- 
rickard^s  case.  Hob.  27a 

(d)  By  tUttim^  Sfe, 

1.  Where  tenant  for  life  is  impleaded,  if  hs 
makes  defeult  or  confesses  the  action,  it  is  a 
forfeiture.    PelhanC»  case,  4  Leon.  S^ 

2.  Tenant  for  life,  remainder  for  life;  he  in 
remainder  levies  a  fine  to  A,  who  brings  a 
quidjurie  eUtmat;  tenant  for  life  after  defenk 
attorns;  it  is  no  forfeiture  in  him, 

being  by  compulsion.    ^Semb.  WU»[  *718  ] 
liame  v.  WiUiame^  Cro.  £Iliz.  557. 

3.  If  tenant  for  life  join  the  mise  upon  the 
mere  right,  it  is  a  forfeiture.  Cited,  PeUkanCe 
case,  4  Leon.  103. 

4.  If  lessee  for  years,  being  sued  for  rent, 
claims  a  fee  in  the  land,  and  has  none,  it  is  a 
forfeiture.  Bardhowe^t  case,  4  Leoo.  3L  8 
Dy.209.pl.  21. 

5.  Lessee  for  years,  in  debt  for  rent, 
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!>jr  bargain  and  sale  of  hit  lesior,  which 
traTersed  by  the  lessor,  yet  held  to  be  fiir- 

ire.     DichUy  v.  Spencer ^  3  Leon.  169. 
A  demand  by  the  landlord,  and  declin- 

to  renew  by  the  tenant,  amounts  to  a  fbr- 

ire.     G'NeH  v.  Johm,  1  Ridgrw.  176. 

.  But  mere  laches  never  works  a  fi>rfeit- 
O'NeU  ▼.  Jones,  1  Ridgw.  177. 

II.  When  a  copyhold  is  FORnuTBO. 

[See  aUo  ante^  tit  Copyhold,  p.  362.] 
.  Making  a  lease  without  license  from  the 
1  is  a  forfeiture  of  the  copyhold.    Peachy 
^uke  qfSamersett  I  Stra.  447. 
.  If  the  husband  of  a  copyholder  makes  a 
le  for  years,  it  is  a  forfeiture  only  during 
coverture;  otherwise,  of  waste.    Palm.  384. 
.  A  custom  to  commit  a  forfeiture  to  bar 
entail  of  a  copyhold  is  good.     Walton  ▼. 
iterAemstf,  2  Saund.  422. 
>.  Neglect  of  service  by  a  copyholder  will 

be  a  forfeiture  of  the  copyhold.  1  Ro. 
S. 

».  If  a  copyholder  be  presented  in  the  lord's 
irt  as  having  killed  a  man,  but  upon  indict- 
nt  he  is  found  not  guilty,  he  fbrfeita  no- 
ng.    Palm.  413. 

!.  Who  can  task  advantaok  or  a  vor. 

FEITURK. 

See  ante^  tit.  Copyhold,  div.  (c).  p.  364.] 

1.  In  murder,  the  title  of  the  lord  by  escheat 

•  relation  to  the  stroke  given.  Hales  v. 
ttf,  Plow.  263. 

2.  An  archdeacon  grants  the  ofHce  of  regis- 
contrary  to  the  statute  Ed.  6. ;  the  fbrfeit- 

e  is  to  the  king,  and  not  to  the  bishop. 
oodioard  r.  Foxe,  3  Lev.  290. 

3.  If  a  gaoler  for  life  commits  a  forfeiture 
his  office,  he  in  reversion  shall  have  the 

vantage  of  it    Rex  v.  Broughton,  2  Lev.  71. 

4.  By  32  H.  8.  c.  36.,  all  uses,  rights,  en. 
es,  conditions,  as  well  as  possessions,  rever- 
ms,  remainders,  and  all  other  things  of  a 
rson  attainted  of  treason  by  the  common 
w,  are  given  to  the  king.    2  Mod.  134. 

5.  A  grantee  of  the  forfeitures  of  traitors 
fore  25  £.  3.  is  not  affected  by  the  statute, 
bich  is  only  explanatory  of  the  king's  right 

them,  nor  by  26  H.  8.  c  13.  on  account  of 
e  fiflh  section  saving  the  rights  of  strangers, 
:cept  in  those  forfeitures  which  were  made 
ich  by  that  statute;  and  for  new  treasons, 
eatcd  tince  the  grant,  he  has  no  right  to  the 
rfeitures.    3  Dy.  289.  55. 

6.  A  makes  a  feoffment  to  the  use  of  him- 
ilf  for  life,  and  afler  his  decease  to  the  use 

*  his  executors,  and  assigns  for  twenty  years, 
imainder  over,  and  afterwards  is  attainted  of 
eason,  and  dies  intestatQ«  without  assign- 
lent;  the  crown  shall  not  have  the  term,  for 

had  no  interest  in  it  to  forfeit;  but  if  he  had 
sen  attainted  his  executors  should  have  had 
by  purchase.    3  Dy.  309.  pi.  76. 

7.  A  right  of  a  particular  estate  may  be  for- 
ited,  and  he  in  the  remainder,  though  he 
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haf  but  a  right,  may  take  advantage  of  it 
BuckUr'e  case,  2  Co.  55  a. 

IV.  Entry  por  rt. 

1.  Lease  for  years,  remainder  for  lifk; 
lessee  for  years  aliens  in  fee,  tenant  for  life 
dies ;  he  in  remainder  in  fee  can  enter.  Mok 
18. 

2.  If  tenant  for  life,  and  the  reversion,  re* 
verse  the  fine  for  his  non-age,  yet  he  cannot 
enter  for  a  forfeiture.  Piggot  v.  BusAeii,  2 
Leon.  108. 

[See  also  ante^  tit  Entry,  p.  576< 
V.  When  and  how  waived  or  purged. 

1.  A  forfeiture  once  purged  is  totally  don« 
away.    Jioyle  v.  Lysaght^  1  Ridgw.  400. 

2.  A  breach  of  condition  not  to  underlet, 
is  not  waved  by  acceptance  of  rent  from  lessee 
afler  one  underletting.    1  Saund.  288.  n.  [o]. 

3.  Although  a  common  recovery 
'suffered  by  tenant  for  life  be  re-  [  *719  ] 
versed,  still  it  is  a  forfeiture.    1  Sid. 

90.    Herring  v.  Brown,  Skin.  74. 
VI.  Reuef  against  rr< 

1.  No  relief  against  a  voluntary  forfeiture 
of  copyhold;  but  there  is  a  difference  where 
the  forfeiture  is  intended  merely  as  a  securi- 
ty for  a  duty ;  there  equity  will  relieve.  Peachy 
V.  D,  of  Somerset,  Stra.  453. 

2.  A  forfeiture  is  not  bound  in  equity  where 
a  thing  may  be  done  afterwards,  or  composi'* 
tion  made  for  it.  Cage  v.  Russel,  2  Vent.352« 

[See  also  ante,  tit  Equity,  p.  580«  pL  18, 

Sec] 

FORGERY. 
I.  What  it  is,  p.  719. 

il.  InDICTBIEMT  and    INfORMATfON  FOR  Ttf 

p.  719. 
III.  Consequences  of  it,  p.  720. 

I.  What  it  is. 

1.  Altering  an  instrument  b  forging  it 
Stra.  19. 

2.  Altering  a  writing  across  the  face  of  a 
bank-note  is  altering  an  indorsement  within 
the  statute.    Rex  v.  Bigg,  Stra.  18. 

3.  Forgery  of  an  order,  receipt,  or  acquit 
tance,  is  an  ofience  punishable  at  common 
law.  2  Ld.  Raym.  1464.  Rex  v«  Ward,  2 
Stra.  747*  S.  C. 

4.  Antedating  and  indorsing  a  deed  to  the 
prejudice  of  a  Stird  person  is  forgery.  Mo. 
655. 

5.  The  rasnre  and  alteration  of  a  deed  Ib 
forgery  within  the  stat.  5  £liz.  14.  1  And. 
101,102. 

6.  A  forgery  with  intent  to  charge  is  with- 
in  5  Eliz.,  though  of  a  deed  improper  for  the 
purpose.    Rex  v.  Crooke,  2  Stra.  901. 

7.  Forgery  of  a  will  by  which  a  lease  is  de- 
vised, is  within  5  El.  c.  14.    3  Dy.  302.  pi.  45. 

8.  To  forge  a  will  in  writing,  though  with« 
out  a  seal,  is  forgery  within  the  statute.  March, 
14. 

9.  The  forging  of  a  bail-bond  on  the  sheriff 
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it  an  indictable  offence.    Bex  t.  King^  7  Mod. 
151. 

10.  Forging  the  coatomary  of  a  manor, 
which  tends  to  the  disherison  of  the  lord,  and 
affixing  aeali  to  it,  is  within  5  £1.  c.  14.  3 
Dy.323.pl.  26. 

11.  Publishing  a  false  affidavit  knowingly ^ 
is  an  offence  at  common  law.  Rex  v.  06rian, 
S  Stra.  1144.  7  Mod.  378.  S.  C. 

12.  If  an  affidavit  and  a  certificate  are  ne- 
cessary to  perpetuate  a  fraud,  the  forging  of 
the  one,  and  the  publication  of  the  otlier,  are 
one  offence.    Rez  v.  O^Bnan,  7  Mod.  379. 

13.  No  forgery  can  be  where  none  can  be 
prejudiced  by  it  but  the  person  doing  it.  Rex 
V.  kniftkt,  Saik.  375.    1  Ld.  Raym.  530. 

14  The  alteration  of  a  bond  for  100/.  into 
one  hundred  marks,  is  not  forgery  if  it  be  the 
party's  own  bond,  and  not  done  to  prevent 
prejudice  to  himself  or  to  prejudice  another. 
Mo.  619. 

15.  If  one  in  writing  a  sick  man's  will  in. 
tert  a  clause  without  previous  direction,  af\er 
be  is  speechless,  it  is  not  forgery  within  5  EL 
cl4    3Dy.388.pL53. 

II.  Il«niCTMKNT  AND  UffORMATION  FOR  IT. 

I.  Forgery  is  indictable  at  common  law.  3 
Ra  153. 

3.  An  indictment  for  it  before  justices  of 
the  peace  i>  bad.    Cra  Eliz.  601. 

3.  If  tlie  information  for  it  charges  that  A, 
exittem  onerabilie  to  deliver,  6lc^  did,  with 
intent  to  defraud,  forge  an  indorsement,  &c., 
it  M  sufficient ;  for  it  is  not  necessary  to  show 
an  actual  prejudice ;  a  possibility  is  enough. 
Rex  V.  Ward,  Stra.  747.    3  Ld.  Raym.  146a 

ac. 

4.  Indictment  for  forging  an  assignment  of 
a  term  must  show  that  the  assignment  was 
signed,  or  that  it  was  a  deed  of  assignment 
Rex  V.  Goddard,  2  Ld.  Raym.  921. 

5.  Indictment  for  forging  an  assignment  of 
a  lease  must  aver  that  Uiere  was  a  lease,  and 
not  with  a  testatum  exietet,  Sfc.  S.  C.  3  Ld. 
Ravm.  931. 

6.  In  an  indictment  for  fbrging  a  deed  with 
the  mark  of  JS,  the  mark  itself  need  not  be 

set  forth.  Rex  v.  Smith,!  Snik. 34^, 
[  *730  ]     *7.  An  indictment,  charging  that 

the  defendant  forged  a  certain  false 
writing  obligatory,  is  good.  Rex  v.  Atn^, 
7Mod.  15L  lSalk.3^.aC.  Rex  y.  John- 
ton,  3  Show.  1. 

8.  Fabrieavit,  eeu  fabrieari  eaueavU,  is  ill 
in  an  indictment  of  forgery.  Rex  Y.Stoeker, 
1  Salk.  343. 371. 

9.  *^  Scienter**  is  necessary  in  an  indictment 
of  forgery,    ^iion.  1 1  Mod.  3.  Sed  quere, 

10.  In  an  indictment  for  forging  a  forei^ 
instrument,  there  must  be  a  translation  of  it 
lSaand.342a.n.  [6.] 

II.  There  is  no  necessity  to  lay  a  publica- 
tion in  an  information  for  forgery.  Rex  v. 
Ward,  3  Ld.  Raym.  1469. 

13.  On  an  indictment  for  forgug  a  bond 
••whereby  A  bound  himself  to  pay,*^  it  ahall 


be  intended  purporting  that  A  boond  luBseir 
to  pay.    Rex  v.  l^eck,  2  Show.  472. 

13.  On  a  conviction  of  forgery,  a  mk  to 
make  up  the  record  in  order  to  arrest  jndg. 
ment  was  denied.    Rex  t.  Selfe^Q  Mod.  45. 
III.  CoNSXQusMCEs  or  rr. 

1.  The  offidamt  of  a  person  convicted  of 
for^ry,  cannot  be  read  in  support  of  a  com. 
plaint,  but  may  be  read  in  exculpation  of  a 
charge.     Walker  v.  Hemey,  7  Mod.  413L 

3.  A  person  convicted  for  forgery  and 
standing  in  the  pillory,  cannot  be  a  levtaat. 
Rex  V.  Davie  and  Carter,  5  Mod.  7S. 

3.  The  party  whose  deed  is  forged  is  no 
witness.    Hex  v.  RAodee,  Stra.  728. 

5.  None  who  may  be  a  loser  by  the  deed,  or 
ha^e  the  benefit  of  the  verdict,  can  be  a  wit- 
ness.   3  Salk.  172. 

6.  The  execution  for  doable  costs  and  da> 
mages  under  5  EL  c  14.  ia  by  Engliok  writ, 
directed  to  the  sheriff,  of  the  gooda  andehattA 
and  profiu  of  the.  landi  of  the  oflender.  3  Dj* 
323.  pi.  28. 

FORMEDON. 
I.  In  ossccNnm,  p.  720. 

II.  In  RKMAINDKa,  p.  721. 

III.  In  reverter,  p.  722. 

IV.  MiaCBLLANEOOS,  p.  723. 

I.  In  nEscsNDsa. 

1.  The  statute  de  donie  formed  a  writ  of 
formedon  in  the  descender  for  the  new  cstits 
tail  created  by  ihat  statute,  bnt  makes  no  mca> 
tion  of  a  formedon  in  the  reverter,  as  already 
known  in  Chancery.  BoU  v.  Horton^  VaogiL 
367. 

2.  Formedon  in  descender  lies  only  whea 
an  entry  is  barred.  1  Ld.  Raym.  431. 

3.  If  the  writ  or  countbe^/eoentt  t'lis,  instead 
of  <2e<cendt<  jus,  it  is  bad.  ShegieidjJtatelfe, 
Hob.  337. 

4.  The  defendant  in  the  writ  must  not  ftil 
to  make  himself  heir  to  all  that  were  seised, 
according  to  the  register.  Freak  t.  Blad' 
/ord.  Hob.  52.    2  Saund.  7  e. 

5.  A  formedon  in  descender,  stating  that 
the  right  descended  to  the  demandant  as  bro- 
ther and  heir  of  the  donee,  is  good,  widioaK 
alleging  that  the  donee  died  withoot  issoe. 
^vrroto  V.  HdggeU,  1  Mod.  219,  220.  3  Mod. 
94.S.C. 

6.  Formedon  in  descender  brought  by  baron 
and  feme,  must  lay  the  right  in  the  feme  only. 
Earl  of  Clanriekard  v.  Sidney,  Hob.  L  1  And. 
73. 

7.  A  fbrmedon  in  descender  may  be  good 
though  it  vary  from  the  register.  Freak  t. 
BUtndford,  Hob.  51. 

8.  If  the  ancestor  was  not  seised,  the  writ 
should  not  be  **  debet  deseendere.*'  Budaurii 
case,  8  Co.  89  a. 

9.  Formedon  in  descender  is  oat  of  the  sla* 
tote  of  limitations,  32  Hen.  8.  c.  3.,  and  vu 
never  within  any  of  the  old  statutes  for  liait' 
lag  actions.  3  Vj.  27&  pL  2. 
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10.  So»  in  lererter  or  remainder,  and  eo  in 
irefaeioB  upon  fines ;  and  therefore  the  writ 

count  need  not  allege  seisin  within  fifty 
$an.  31^.315.  pi.  101.  Sed  vide  1  And,  l6. 

11.  If  issue  in  tail  h6  once  barred  by  war- 
nty  and  assets,  he  is  barred  for  erer,  though 
i  alien  the  assets.   Cowper  ▼.  Andrews^  Hob, 

IS.  Gavel-kind  lands  are  no  assets  to  bar  a 
•rmedon.  1  Leon.  315. 

13.  In  fbrmedon  against  three,  though  two 

confess  the  action,  the  third  may 
*T21  ]  *plead  the  joint-tenancy  with  one  of 

them,  and  traverse  the  others  having 
ay  thing  in  the  land.  1  Dy.  6.  pi.  4. 

14.  If  a  remainder  be  executed,  the  demand- 
at  in  a  writ  of  formedon  in  the  descender 
ball  not  speak  of  this  remainder,  but  the  ge- 
eral  writ  of  fbrmedon  in  the  descender  shall 
3rve,  and  he  shall  count  of  an  immediate  gift, 
>r  he  cannot  have  a  fbrmedon  in  the  remain- 
er  when  the  remainder  is  once  executed. 
iuckm€re*a  case,  8  Co.  88  a. 

15.  A  tenant  in  tail,  remainder  to  B  and  C 
a  tail,  the  heir  of  B  in  fbrmedon  need  not  ex- 
•ressly  aver  the  death  of  C,  but  ^  qtuB  po$t 
lortem  of  A,  B,  and  C,  Slc  eo  quod  A  died 
without  heir  of  his  body,*'  is  sufficient  1  Dy. 
49.  pL  17. 

16.  In  fbrmedon  against  baron  and  fbme,  af- 
er  esooign  cast,  though  the  feme  alien  her 
ight,  stUl  on  default  by  the  husband  she  shall 
e  received  to  defend,  as  she  had  right  when 
be  writ  was  purchased.    3  Dy.  315.  pL  1. 

17.  If  the  defendant  make  himself  heir  to 
11  that  were  inheritable,  this,  tboueh  it  be 
nore  than  is  necessary,  it  good.  Freak  y. 
^landford,  Ho6. 51,  SH. 

18.  The  demandant  ought  always  to  make 
limself  son  and  heir,  or  cousin  and  heir,  to 
lim  who  was  last  seised  by  force  of  the  tail, 
or  a  later  seisin  of  any  heir  in  tail  shall  abate 
be  writ    Buchmere'a  case,  8  Co.  88  b. 

19.  Though  the  defendant  need  not  make 
limself  heir  to  his  father,  if  he  were  not  seis- 
ed, yet  he  must  make  mention  of  him  in  his 
ledigree,  because  he  is  a  lineal  ancestor ;  but 
ivhere  collateral  issues,  or  heirs,  come  to  make 
heir  pedigree,  there  needs  no  such  precise 
mumeration.    MaciboiZ/tam**  case.  Hob.  333. 

20.  In  a  fbrmedon  in  descender,  if  the  de- 
mandant count  that  his  eldest  brother  was  heir 
to  his  father,  and  that  after  his  death  he  is  now 
beir,  this  is  not  repugnant,  for  although  none 
can  be  heir  to  the  father  but  the  eldest  son, 
f  et  two  may  be  heirs  to  one  man  at  several 
Limes;  but  the  demandant  must  by  some  means 
make  himself  heir  to  the  tenant  in  tail.  Bar* 
row  y.  HaggtU^  3  Mod.  94,  95. 

21.  In  a  fbrmedon  in  the  descender,  the  de- 
mandant ought  to  make  mention  of  every  one 
to  whom  any  right  descended.  He  who  was 
last  seised  ought  to  be  made  heir  in  tail  to  the 
donee,  or  otherwise  the  writ  is  vicious,  and  it 
is  not  suflteient  that  he  be  named  aon,  for  bo 


may  be  son  and  not  heir.    Buehnire^$  oaae, 
8Co.  88b. 

22.  Where  lands  are  given  to  A  and  to  the 
heirs  of  the  body  of  his  father  in  a  formedon 
in  descender  brought  by  the  son  of  A,  he  must 
entitle  himself  as  cousin  and  heir  to  his  grand* 
father,  for  it  may  be  that  A  was  a  younger 
son.    3  Dy.247.pl.  75. 

23.  After  the  tail  spent,  the  plaintiff  may 
suppose  all  to  be  dead  without  issue.  1  Leon. 
286.    ilnon.SLeon.  103. 

24.  The  surest  way  is  for  the  demandant  to 
make  every  one  he  names  in  the  writ,  to  be 
son  and  heir  in  the  writ,  although  they  were 
never  seised  by  force  of  the  tail ;  for  it  is  im- 
material,  although  he  names  them  heirs,  whe- 
ther they  were  seised  or  not  Buekmere*$ 
case,8Co.88b.A&89a. 

II.  In  axMAnmEa. 

1.  Formedon  in  remainder  lay  not  at  the 
common  law  before  the  statute  de  donia.  WU» 
lion  v.  Berkley,  Pk>w.  235. 239. 

2.  It  is  the  reversioner's  or  remainder- 
man's only  remedy  afler  a  fine  by  tenant  in 
tail    1  Saund.  216  a.  319  d. 

3.  On  a  formedon  in  remainder,  yon  mast 
show  that  the  tenant  in  tail  is  dead  without 
issue,  as  well  as  the  issue  in  tail.  Herbert  y. 
Morgan,  5  Mod.  17. 

4  Land  ^iven  to  fother  and  son,  and  to  the 
heirs  of  their  two  bodies,  remainder  over ;  the 
father  dies,  and  the  son  discontinues,  or  a 
stranger  abates ;  he  in  remainder  can  have  but 
one  formedon.    2  Dy.  145.  pi.  64. 

5.  The  writ  or  count  must  not  say  devemU 
ju9.    Sheffield  Y,  RaUliffe,  Hob.  Z3>1. 

6.  A  formedon  in  the  remainder  cannot  be 
maintained  without  alleging  esplees  in  the 
particular  tenant    2  Dy.  140.  pi.  41. 

7.  Where  assets  to  the  value  of  the  land  in 
demand  descend,  it  is  as  entire  and  full  a  bar  as 
to  the  demandant  as  a  collateral  war- 
ranty :  lineal  warranty  is  *not  a  bar  [  *722  ] 
to  the  issue  in  tail  without  assets; 

the  lineal  warranty  ought  therefore  to  follow 
the  assets.    Syms^a  case,  8  Co.  52  b. 

8.  To  take  advantage  of  the  assets  which 
descend  aflerwards,  the  tenant  ought  to  plead 
the  warranty,  and  acknowledge  the  demands 
ant's  title,  and  pray  that  the  advantage  of  the 
statute,  when  assets  descend,  be  saved  to 
him,  dtc.    Syma*a  case,  8  Co.  53  a. 

9.  It  is  sufficient  if  the  action  be  commenc- 
ed within  fifteen  years  afler  the  title  accrues. 
1  Saund.  319  n.  [a]. 

10.  A  formedon  in  remainder  brought  b^ 
one  who  in  the  conclusion  makes  himself  heir 
to  all  that  were  inheritable  to  the  remainder  is 
good,  though  in  the  register  the  defondant 
only  makes  himself  heir  to  him  to  whom  the 
remainder  was  limited.  Freak  v.  Bindfordf 
Hob.  51. 

1 1 .  If  brought  by  the  son  afler  the  particu- 
lar estate  ended,  and  concluding  mapradieto 

,  AJilio  et  hatred,  B,  remantre  oeteiit,  without 
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■bowing  the  death  of  hit  lather,  it  is  good, 
though  varying  from  the  regiater.    Id.  ibid. 

12.  No  entry  need  be  made  preyioua  to 
bringing  an  action.    1  Saund.  261  a. 

13.  In  a  fbrmedon  the  tenant  may  jJcad  a 
fine  levied  of  the  fourth  part  of  a  term,  with- 
out averring  in  how  many  parts  it  was  divid- 
ed.   1  Mod.  181, 182. 

14  On  non-tenure  pleaded  for  one  hundred 
acres,  to  a  formedon  in  remainder  for  one 
hundred  and  forty  acres  lying  in  three  villa, 
the  tenant  need  not  set  forth  in  which  of  the 
vills  the  hundred  acres  lie,  but  he  must  state 
who  was  tenant  on  the  day  of  suing  out  the 
original  writ     Fowle  v.  Doble,  1  Mod.  181. 

15.  Fine  and  non-claim  pleaded  in  bar  of  a 
formedon ;  replication  that  the  parties  to  the 
fine  had  nothing  at  the  time,  &C.,  but  that  a 
stranger  was  seised  in  fee,  is  good;  for  the 
seisin  of  a  stranger  is  immaterid,  and  cannot 
be  traversed.  FUzwiUiams  v.  CopUy^  3  Dy. 
290.  pL  63. 

III.  In  r£v«rtwu 

1.  A  fbrmedon  in  reverter  lay  at  the  com- 
mon law  before  the  statute  de  donis,  WtUion 
T.  Berkley,  Plow.  235.  245. 

9.  The  writ  or  count  must  not  say  devenit 
ju8.    Sheffield  y.  Ratcliffe,  Hob,  ^7, 

3.  A  formedon  in  reverter  brought  of  the 
whole,  where  it  appears  of  the  defendant's  own 
showing  he  has  no  right  to  part,  must  abate. 
Earl  of  Clanrickard'%  case,  Hob.  279. 

4.  In  a  fbrmedon  in  reverter,  the  donor  need 
not  name  the  issue  of  the  donee,  but  say  qua 
post  mortem  of  the  donee  without  issue,  Alc  ; 
teait  in  the  descender,  where  he  must  name 
the  last  heir  seised.  2  Dy.  216.  pi.  SQ,  Buck- 
mere's  case,  8C0.88  a.  88  b. 

5.  Where  it  is  brought  by  baron  and  feme, 
it  may  lay  the  right  in  Sie  feme  only,  or  in  both. 
Emrl  of  Clanriekard  v.  Sidney,  Hob.  1,  2. 

IV.   MiaCELtANVODS. 

h  Upon  a  gift  in  tail,  remainder  to  copar- 
ceners, the  heir  of  the  survivor  must  bring  a 
fbrmedon,  for  they  claim  as  purchasers.  Sto- 
well  V.  Earl  of  Hertford,  3  Leon.  14. 

2»  A  fbrmedon  does  not  lie  afler  the  demand- 
ant has  entered.  Motley  v.  Caldwell,  1  Ld. 
Ravm.  431. 

J.  In  formedon  against  three,  two  confess, 
the  third  pleads  to  issue,  demandant  shall  not 
have  Judgment  against  the  two  tiU  the  issue 
be  tried.    1  Dy,  6.  pi.  4. 

4.  A  recovery  in  a  fbrmedon  in  descender  is 
no  bar  in  a  fnort  d'ancestor,  Moore  v.  Huesey, 
Hob.  94. 

5.  If  in  formedon  the  tenant  and  vouchee 
both  make  default  aflec  the  summons  to  war- 
rant  is  returned  served,  demandant  shall  have 
a  petit  cape  against  the  tenant,  though  he  has 
no  remedy  over  against  the  vouchee.  1  Dy. 
24.  pi.  152. 

6.  A  variance  Scorn  the  register  in  a  fbrme- 
don, where  the  variance  is  immaterial,  is  not 
jwgarded.    Skinner  v.  Newton,  10  Mod.  140. 


FORMER  RECOVERY. 

1.  A  recovery  in  an  action  00  the  ease  «3l 
be  a  bar  in  an  action  of  debt  brought  oq  tbs 
same  contract,  and  vice  versa,  Slmde'a  case« 
4  Co.  92  b. 

2.  In  debt  against  defendant  as  one  of  two 
joint  and  several  obligors,  he  pleaded  that  the 
plaintiff  recovered  and  *faad  execu- 
tion for  the  same  debt  against  the  [  *723  ] 
other ;  and  it  was  held  good,  though 

it  did  not  show  what  process  the  plaintiff  had, 
nor  where.    Dall.  33. 

3.  In  trover,  it  is  a  good  plea,  that  piaiBliff 
has  brought  another  action  far  the  same 
thing  against  a  stranger,  and  has  had  iiM^- 
ment  and  execution.  Brown  y.  Wottou,}iooK, 
762. 

4.  In  trespass  for  assault  and  battery,  a 
former  recovery  may  be  pleaded,  thoogh 
since  the  former  verdict  he  sustained  inooo- 
venience  and  damage  in  consequenoe  of  the 
original  battery.    Fetter  v.  BeaU,  Holt,  12. 

5.  Judgment  in  a  former  action  by  A  and 
B  for  loss  of  a  house,  cannot  be  pleaded  ia 
bar  of  another  action  by  A  for  loss  of  bis 
trade  in  the  house.  Barwell  v.  Ktnmy,  3  Lev. 
179. 

6.  An  action  on  which  a  defendsat  hss 
judgment  for  deftult  of  venue,  or  other  defeei 
in  &e  declaration,  or  the  action  misoooeeived, 
cannot  be  pleaded  in  bar  to  another  action  fcr 
the  same  cause.  Roeal  v.  Lampen,  2  Mod.  42. 
2  Mod.  294.    Skm.  120.  S.  P. 

7.  But  where  there  is  a  judgment  upon  a 
demurrer  to  a  plea,  or  a  verdict  on  confession, 
he  may.    Coppin  v.  Staymaker,  Skin.  120. 

8.  If  a  plamtiff  bring  an  innmul  camptOae' 
eet,  when  in  fact  there  was  no  account  stated, 
the  defendant  cannot  plead  a  recofcry  ia 
this  action  in  bar  to  an  action  of  acooant 
for  the  same  cause.  Roee  y,  Stander^  2  Mod 
295. 

9.  If  in  an  action  on  the  case  the  plaintiir 
lays  two  considerations  where  there  is  only 
one,  or  one  where  there  are  two,  and  it  is 
found  against  him,  he  will  not  be  barred  in  a 
new  action.    Paine  v.  Seller,  1  Ro.  392. 

10.  Where  a  person  is  charged  as  bailil^ 
he  cannot  plead  that  at  another  time  he  was 
charged  as  receiver.  Walker  t.  Holyday,  Com. 
272.  note  2. 


FRANCHISES. 

1.  Franchises  or  liberties  are  of  three  kinds: 
Ist,  The  ancient  flowers  of  the  crown,  as  fe- 
lons* goods,  &C.  which,  if  forfeited,  judgment 
may  be  of  ouster  or  seisure :  2dly,  A  thing 
newly  created,  as  a  corporation,  which,  if  fiir- 
feited,  and  judgment  of  ouster  given,  there 
needs  no  seisure:  3dly,  There  are  things 
newly  created,  as  markets,  ^c,  where,  if 
judgment  of  ouster  be  given,  there  shall  bs 
seisure  for  the  king.  &c  v.  City  of  fmndtu, 
12  Mod.  18.  a  C.    Skin.  311. 

2.  The  essential  part  of  a  '^wpftntictt  eoa* 
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to  in  franchiies.  SmUh*»  case,  4  Mod.  57. 
intra.  Skin.  311. 

3.  The  king  madd  ac  ity  to  be  a  county 
itself,  with  a  clause  of  non  intromittant, 

vir\g  liberty  for  the  justices  of  assize,  gaol 
livery,  and  the  peace :  this  is  a  good  sav- 
^,  but  the  justices  cannot  at  their  sessions 
miah  a  fact  committed  in  the  city.  Ma 
1. 

4.  A  franchise  to  hold  pleas  within  a  par- 
tular  precinct,  docs  not  exclude  any  other 
risdiction.    Crosae  v.  Smithy  12  Mod.  645. 

5.  In  case  of  infringing  the  liberty  of  a 
inchisCfthe  plaintiff  need  not  show  his  title. 
nnin^av.  Hankey^  Comb.  30. 

6.  If  a  fair  or  franchise  is  claimed  which 
no  charge  to  another's  soil,  habere  debuia- 
t  pleaded  will  be  good.    Anon.  12  Mod.  35. 

7.  The  mode  of  obtaining  an  information 
r  the  usurpation  of  a  private  franchise,  is 
r  application  to  the  Attorney-General  for 
at  purpose.  IbboUon's  case,  Co.  T.  Hardw. 
51. 

8.  It  is  not  necessary  to  have  fifteen  days* 
(turn  of  a  process  in  a  franchise.  Biddph  v. 
ea;,  12  Mod.  534. 

9.  The  bailiff  of  a  fhinchise  to  whom  a  ¥mt 
directed  instead  of  the  sheriff,  is  not  pro- 

cted  in  executing  it,  for  he  is  not  the  officer 
i'the  court    2  Saund.  193.  a,  n.  [a] 

10.  The  cause  may  be  removed  by  habeas 
trpus*    Crosse  v.  Smitk,  12  Mod.  646. 

11.  All  franchises  coming  again  to  the 
rown,  by  escheat  or  otherwise,  are  extin- 
uishcd  in  the  crown  from  whence  they  are 
erived.  Duchess  $f  Laneaster*s  case.  Flow. 
19.  , 

12.  Where  franchises  are  incident  or  de- 
endant,  or  subordinate,  the  forfeiture  of  one 
t  a  forfeiture  of  the  others ;  otherwise  where 
ley  are  several.  Rex  v.  Corporation  of  Maid- 
ahead,  in  Berkshire,  Palm.  82. 


•7»4  ]      FRANK-MARRIAGE. 

1.  It  is  necessary  that  the  word 
frank-marriage"  should  be  in  the  gift  Webbe 
.Pott«r,  Owen,  26. 

2.  A  gift  in  frank-marriage,  after  the  espou- 
als,  is  good.    W.  Owen,  26.  S.  C. 

3.  If  lands  be  given  in  eonnubio  soluto  ab 
mni  servilio,  yet  for  the  want  of  the  words 

in  libero  nuiritagio^^  this  shall  not  be  con- 
trued  a  gift  in  frank-marriage,  notwithstand- 
ng  the  apparent  intent  of  the  grantor.  1  Mod. 
79. 

4.  If  land  is  given  in  frank.marriage,  and 
he  parties  are  afterwards  divorced,  the  wo* 
nan  shall  have  the  whole  land*  Vfimbish  v. 
Vaiibois,  Plow.  58. 

5.  It  is  not  subject  to  payment  of  rent  un- 
il  the  fourth  degree  be  past  SharingUm  v. 
?Aor^on,  Plow.  305. 

6.  A  tenant  in  firank-marriage  may  have  a 
mod  deforeeat  (given  by  statute  of  Westm. 
I)  under  rtatute  of  Rotbland.    2  Saund.  38. 


FRAUD. 
I.  ErracT  OF  fraud,  p.  724. 
II.  Presumption  of  fraud,  p.  724. 

III.  Relief  against  fraud,  p  724. 

IV.  Statute  of  frauds,  p.  724 


I.  Effect  of  fraud. 

1.  Fraud  or  covin  is  always  taken  in  malam 
partem,  and  therefore,  where  right  is  done 
there  is  no  covin,  for  covin  is  not  without 
wrong.     fVtmbish  v.  Tailbois,  Plow.  49. 

2.  Covin  makes  a  man  a  disseisor  of  his 
own  land.    Jenk.  46. 

3.  There  can  be  no  covin  if  the  title  is 
good,  and  no  wrong  in  him  that  has  it  Plow. 
49. 

4.  Fraud  in  levying  a  fine  avoids  it  Jenk. 
253. 

5.  Reading  a  deed  falsely  to  an  illiterate 
man  avoids  it    Jenk.  166. 

6.  Dower  obtained  by  fraud  not  good.  Jenk. 
193. 

7.  Fraud  will  charge  an  administrator  after 
revocation.    Jenk.  285. 

8.  Upon  an  execution  against  J  S,  a  stran- 
ger puts  his  goods  into  thd  house  of  J  S,  to 
Uic  intent  that  the  bailiff  may  mistake  them ; 
upon  his  bringing  trespass,  the  bailiff  can 
plead  this  covin  in  bar.  Grome  v.  Groms^ 
Palm.  395. 

9.  Covin  prevents  a  remitter  to  an  innocent 
inftmt    Jenk.  Cent.  193. 

10.  Fraud  vitiates  all  transactions,  judicial 
or  otherwise,  temporal  or  ecclesiastical.  Fer- 
mor  V.  Smith,  3  Co.  77  a. 

II.  Presumption  of  fraud. 

1.  Fraud  shall  not  be  presumed,  but  must 
be  expressly  averred.  University  of  Oacford^s 
case,  10  Co.  53  b.    3  Leon.  255. 

2.  In  a  special  verdict  a  deed  shall  not  be 
presumed  to  be  fraudulent  from  circumstances, 
for  fraud  is  a  fact,  and  must  be  found.  Smith 
V.  Wheeler,  1  Mod.  16.  38. 

3.  The  court  will  never  presume  that  an 
action  is  brought  with  a  fraudulent  design. 
Griffith  V.  Hollier,  Say.  295. 

4.  Whenever  the  title  is  confessed,  covin 
cannot  be  averred  generally,  but  some  special 
wrong  must  be  shown  in  him  that  has  the  ti- 
tle.    Wimbish  v.  TaUbois,  Plow.  48. 49. 

III.  Reuef  against  fraud. 

1.  Length  of  time  will  not  bar  or  sanction 
a  fraud.  Mulcary  v.  Kennedy,  1  Ridgw.  337. 
CottereU  v.  Purchase,  Ca.  T.  Talb.  63. 

2.  A  remainder  inserted  in  a  settlement  by 
fraud  may  be  set  aside  in  equity.  Morris  T. 
Nixon,  Stra.  144. 

3.  At  a  distance  of  time,  very  clear  and 
strong  evidence  is  necessary  to  impeach  a 
lease  upon  the  ground  of  original  frsxA  prac- 
tised in  obtaining  it  Duchess  of  Chanaos  r. 
Broumlovf,2  Ridgw.  397. 

IV.  Statute  of  frauds. 
1.  A  promise  to  pay  the  debt  of  a  third 
person  who  is  himself  responsible  for  the 
debt,  must  be  in  writing,  being  within  the 
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statute  of  firtttdf.    Barker  r.  LampUtgh^  Com. 
143. 

2.  A  promite  to  pay  the  debt  of 
[  *725  ]  ^another  in  consideration  of  forbear- 
ance, is  within  the  statute  of  frauds. 
IRng  y.  Wilson,  2  Stra.  873.     Buckmyn  y. 
DamdLU  3  Ld-  Raym.  1087. 

3.  If  the  proposus  are  carried  on  by  way  of 
letter,  it  is  a  ffood  promise  in  writing  witliin 
the  statute  of  frauds,    iinon.  Skin.  143. 

4.  A  letter  to  a  third  person  that  he  has 
agfreed  to  dispose  of  his  land,  does  not  bringr 
the  a^reeiAent  out  of  the  statute.  Stagwid  y. 
NnU,  Stra.  426. 

5.  An  agreement  in  consideration  that  the 
plaintiff  would  let  his  horse  to  J  S,  &>&,  is 
within  the  statute ;  otherwise,  if  it  had  been 
in  consideration  that  he  would  let  J  S  ride 
the  horse.  Bnckmyn  y.  Damall^  %  Ld.  Raym. 
1085. 

6.  The  feoffee  promised  to  make  a  defeas- 
ance to  a  feoffment  by  parol ;  decreed  a  good 
promise  within  the  statute  oS  frauds.  Anon, 
Skin.  143. 

7.  A  contract  for  goods  bespoke  and  made 
u  not  within  the  statute.  Tbist rs  y.  Otbome^ 
Stra.  506. 

8.  A  promise  to  pay  mone^  upon  marriage 
is  not  within  the  statute  of  frauds.    Smith  y/ 
IFestoU,  1  Ld.  Raym.  316. 

9.  Promise  of  marriafre  is  not  witUn  the 
sUtute.     Cork  y.  Baker ^  1  Stra.  34. 

10.  The  statute  of  frauds,  29  Car.  2.  c.  3.  s. 
14.,  only  proyides  for  judgments  affecting  land 
in  case  of  purchasers.  SamL  y.  )¥iitiAtre, 
Willes,  42a  n.  a. 

11.  Statute  of  frauds  not  pleadable  where 
the  agreement  is  executed  in  part  Earl  of 
AyUafwi'B  case,  Stra.  783. 

12.  The  consideration  of  an  agreement 
within  the  statute  of  frauds  must  be  stated  in 
writing.    1  Saund.  211  a. 

13.  Where  an  agreement  was  made  by 
parol  before  the  statute  of  frauds,  which  the 
statute  required  to  be  in  writing,  held  that  an 
action  lay  on  the  parol  promise  since  the  stat> 
ate.    OHimaaT  y.  Skuter^  2  Ley.  227. 

FREIGHT.  * 

1.  FVeight  is  the  mother  of  vagee;  and 
therefore,  whoreyer  freight  is  due,  the  sailors 
may  claim  wages.  Anon,  2  Show*  283.  1 
Saund.  320  6.  n.  [a]. 

2.  If  a  ship  be  lost  before  it  come  to  a  de- 
liyering  port,  no  fireight,  and  of  course  no 
wages,  are  due ;  but  if  a  ship  arrive  at  its  port, 
and  be  afterwards  lost  in  going  to  a  second 
place  of  destination,  freight  is  due  for  the 
goods  deliyered  at  the  first  port,  and  of  course 
the  seamen  are  entitled  to  wages  for  that  part 
oftheyoyage.    iinon.  2  Show.  283. 

3.  If  advance  money  is  paid  before  in  part 
of  freight,  and  named  so  in  the  charter-puly, 
although  the  ship  be  lost  before  it  come  to  a 
delivering  port,  yet  wages  are  due  according 
to  the  proportion  of  flight  paid  before,  Iw 


the  freighters  cannoC  Iwvb  their  nonsy.  isM. 
2  Show.  263. 

4.  The  captain  of  a  ship  may  delim  tb 
cargo  for  the  payment  of  the  fteignt ;  bot  if  b 
once  part  with  Uie  goods,  he  can  ooly  bsrcbs 
remedy  against  the  person  of  the  eooiinee  to 
whom  they  are  delivered.  TVsiitcr  v.  AkHs, 
6  Mod.  13. 

5.  To  an  action  of  covenant  for  mn^j. 
ment  of  freight  under  a  charter-paitf,  tbe  de- 
fendant  may  plead  that  the  goods  wot  dun- 
ged  by  the  fault  of  the  master,  and  that  bjrtiie 
custom  of  merchants  he  retained  the  fte|^t 
in  satia&etion.  BoOarma  y.  Butodl,%9m. 
167. 

GAMBLING.HOUSK 

1.  Keeping  a  gambling-boose  is  isdictiUi 
as  a  nuisanee  at  common  law.    Res  v.  IKs"i 

10  Mod.  336. 

2.  An  indictment  is  good,  merely  ehujjiiii 

defondant  with  keeping  t  oonmon  gifflblBV* 
house.    2  Saund.  308  a.  n.  [a], 

GAME. 

I.  PeORKTT  Uf  GAMK,  }•.  72& 
II.  QvAUnCATION  FDK  KUXIlfO,  ^'^_ 

IIL  Whkn  a  penalty  is  wcoiaB)  wi«ai 

QAinE  ACTS,  p.  726. 
♦IV.  Actions  to  ebooyer  the  fikav  I  "^  J 
TOES,  p.  726. 

V.  CONYICTIONS  fOK  KIIXINO,  p.  78& 

VL  GAtfEKEERa,  p.  726. 

I.  PaorsiiTT  or  oajie. 

1.  Game  is  the  property  of  the  pefw  " 
whose  ground  it  is  hunted  and  killed;  Mn 
it  is  started  in  one  man's  grtnad^ts^^om 
in  another's,  it  U  the  property  of  the  hun» 
SuUon  y.  Moody,  \  Ld.  Raym.  251. 

2.  If  game  is  started  in  a  forest  or  w»n«J 
and  killed  in  another's  •oil,tbepniptftjii» 
altered.    Id.  ibid. 

II.  QuAUnCATlON  It)R  EttLWO"      j^ 

1.  The  lord  of  a  manor  which  is  worth  U* 
a  year,  the  demesnes  of  which  are  r^J! 
another  for  Ufe,  is  not  thereby  qusfiW?^ 
game  within  the  22  &  23  Car.  2.  c  2^, » 
the  words  "  having  an  estate,  Ac**  iip>^  7 
estate  in  possesmn.  MaUoek  v.  E^^ 
Mod.  482.  . 

2.  An  esquire  or  other  person  of  hign*"' 
gree,  as  snch,  is  not  qualified  to  Iti^ipa^^, 
der  22  db  23  Car.  2.  c  25.,  though ths  «»« 
an  esquire,  or  the  son  of  other  person  »*"«"" 
degree,  is.  Jones  v.  Smart,  7  Mod.  4W  b- 
III  When  a  penalty  is  wcujuu©  w"**'" 

GAME  ACTS.  ^ 

1.  The  bare  keeping  *  gon  "  "*  ^2^ ,. 
conviction  within  the  5  Ann.  c  14.  *•'  ' 
(Tardtiier,  Stra.  1098.  „.    ^^ 

2.  It  most  have  been  used  ibrldlbfl^t^ 

Wingfield  v.  Slatford,  Say.  16.      ^        .1 

3.  A  hound  is  not  within  the  5  Ann.  c-** 

Hooker  y.  WUk$,  Stra.  1126.  -^ 

4  A  poulterer  is  not  such  a  ehipiBi*'* 
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liAlile  to  A  penalty  for  having  «  hue  in  his 
poeae— ion.    Keane  ▼.  BauUer^  Say.  199. 

5.  'KlUing  rabbits  in  a  pri? ate  warren  is  not 
finable  by  two  justices.    Rex  ▼.  Yatea^  1  Ld. 
151. 


YII.  Action  to  asoovsa  m  rraltt,  p. 

728. 
VIII.  Plba  or  TBS  STATim,  p.  728. 


IV.  AonoNS  TO  aicoTca  ma  FBI ALTm. 

1.  Upon  a  conWctlon  before  a  justice,  any 
perM>ii  may  have  debt  for  the  penalty.  Sftcp- 
ton  V.  Ikpton^  8  Mod.  238. 

2.  A  person  takings  possession  of  £ame  as  a 
serrant,  to  or  by  the  order  of  a  qualified  per- 
0on«  is  not  subject  to  a  penalty.  1  Saund.  262 
b,  n.  [e]. 

3.  In  an  action  for  a  penalty,  the  declara- 
tion need  not  negative  the  quaUficationa  1 
Saund.262  6.  n.  [<i]. 

4k  In  an  action  of  debt  upon  the  statute  5 
Ann.  c  14.,  for  keeping'  and  using  a  dog  to 
kill  pime,  it  is  necessary  to  show  what  sort 
of  do^  it  was.    Reason  ▼.  X)i«2f ,  Com.  576. 

5.  In  an  action  for  the  penal^  given  by  the 
9  Ann.  c.  25.  for  exposing  a  hare  to  sale,  it  is 
sufficient  to  allege  in  the  declaration  that  the 
defendant  had  a  hare  in  hu  possession.  Jones 
▼.  SiMhop,  Say.  65. 

6.  The  boundaries  of,  or  title  to  a  manor, 
cannot  be  tried  in  such  an  action.  1  Saund. 
263  b.  n.  [c]. 

7.  The  statute  4  A,  5  W.  &,  M.  c.  23.  makes 
an  inferior  tradesman  liable  to  full  costs  in  an 
action  for  hunting  in  another's  ground,  not- 
withstanding his  being  qualified  by  an  es- 
tate.   BennetY,  Talboia^  1  Ld.  Raym.  150. 

V*  Conviction  Foa  killing  oamk. 
If  a  statute  inflict  a  penalty  on  every  person 
in  whose  custody  game  is  found,  the  party 
cannot  be  oonvicted  without  its  being  proved 
that  it  was  in  his  custody.  Rex  v.  Storge^  6 
Mod.  57. 

SJSt€  ante,  tit  Conviction,  div.  (d).  p.  354.] 
VI*  GAMEKC^raa. 

1.  A  gamekeeper  need  hot  be  a  menial  ser- 
vant.   1  Saund.  260  6.  n.  [c]. 

2.  A  gamekeeper  cannot  seize  a  gun  bv  an 
authority  from  the  lord  of  the  manor,  without 
a  warrant  from  s  justice  of  the  peace.  Cat' 
penterY.  Adama^  Oorab.  183. 

3.  He  is  presumed  to  kill  for  the  use  of  his 
lord,  until  the  contrary  appears.  1  Saund.  260 
b.  n.  [c]. 

4.  He  is  not  liable  for  keeping  dogs  out  of 
hu  manor,  but  is  for  using  them.  1  Saund. 
S62  a,  6.  n.  [c]. 

[  •rn  ]  GAMING. 

I.  Of   THI    ILLaOAUTY   OF  GAM- 

nio,  p.  727. 
IL  What  gaiiiiio  is  within  thk  sTATims, 
p.  727. 

III.  What  not,  p.  727. 

IV.  RasPKCTINO  BIUUEITUW  OIVXN,  p.  727. 

y .  AcnoN  TO  aaoovaa  monxt  won  at  plat, 

pb72a 
y L  Action  to  EBOovsa  monxt  lost  at  plat, 
p.  728. 


I.  Of  im  ILLEGALITT  OF  GAMING. 

1.  Play  is  not  unlawful  in  itself,  thou|rh 
prohibited  by  several  statutes  as  to  certain 
persons,  and  in  certain  places.  Sherbom  v. 
Colebear,  2  Vent  175. 

2.  Gaminff  with  false  dice  is  an  indictable 
offence.    7  Mod.  40. 

II.  What  gaming  is  wrrniN  thc  statutes. 

1.  Horse-racing  is  gamine  within  the  penal- 
ties of  the  statutes  16  Car.  2.  c.  7.,  and  9  Ann. 
c.  14.  Goodman  v.  Morley^  7  Mod.  438.  2 
Stra.  1159.  S.  C. 

2;  If  by  articles  made  for  horse-racing  it  be 
agreed  that  the  horses  ehall  run  on  the  1st  of 
July  for  502.,  and  on  the  3d  of  July  for  602. 
more,  and  on  the  6th  of  July  for  501,  more, 
this  is  a  contract  within  the  above  statute. 
Edgeberry  v.  RoMiender^  2  Mod.  54.  fiofts.  2 
Lev.  94.  S.  C. 

3.  So,  where  the  agreement  was  that  his 
horse  shall  run  fi>ur  heats,  for  302.  each  heat, 
though  these  are  distinct  wagers,  yet  the  con- 
tract is  entire,  and  being  in  the  whole  above 
100/.  is  within  the  statute.  3  Salk.  175. 
Huasey  v.  Jacobs  Com.  6. 

4.  But  now  b^  13  G.  2.  c.  19.  horse-racing 
is  allowed,  provided  the  plate,  prize,  sum  <x 
money,  or  other  thing  run  for,  be  not  under 
the  full  real  and  intrinsic  value  of  602.  2 
Mod.  54. 

5.  If  1002.  is  lost  to  one,  and  after,  4002.  to 
another  at  one  sitting,  both  sums  are  lawful. 
Semb,  Anon,  12  MmL  336.  See  also  Anon, 
12  Mod.  540. 

6.  If  above  1002.  be  lost  upon  tick  at  one 
sitting,  although  to  leveral  persons,  yet  it 
is  void  by  the  statute  16  Car.  2.  c.  7.  s.  3. 
against  gaming;  but  it  is  otherwise  if  won  at 
several  times.  NoeU  v.  Rtyntida^  2  Show. 
185. 

III.  What  not. 

1.  If  two  are  playing  at  backgammon,  and 
a  cast  is  thrown,  and  thereupon  a  duputa 
arises  on  the  play  of  that  cast,  and  A  wager  of 
100  guineas  against  1602.  is  made  between 
the  parties,  it  is  not  within  the  statute,  being 
only  a  wager  as  to  the  right  mode  of  playing. 
Lutw.  [174].  Pope  v.  St.  Leger,  4  Mod.  410. 
Skin.  572.    Salk.  344.  a  C. 

2.  A  watch,  and  1002.  on  tick  or  credit,  won 
at  the  same  time,  is  not  within  the  statute. 
Danven  v.  ThistUthwayte,  1  Lev.  244. 

3.  Ifa  person  lose  802I  at  one  time,  for  which 
he  gives  security,  and  702.  more  to  the  same 
person  at  another  time,  this  is  not  within  16 
Car.  2.  c.  7.,  unless  the  several  meetings  were 
appointed  to  elude  the  statute.  ilt22  v.  FAeis- 
saiit,2Mod.54 

4.  More  than  1002.  must  be  lost  to  one  per- 
son, and  at  one  sitting;  for  if  lost  to  several 
persons,  though  at  one  time,  it  is  not  within 
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the  fUtute.    Stanhope  t.  Smiih,  5  Mod.  351. 
Anon.  Salk.  345. 

5.  Unlen  they  join  in  the  stakes,  or  there 
be  Srwid,    Dickson  ▼.  Pawlet,  Salk.  345. 
IV.  Rkspbcting  securities  giten. 

1.  By  16  Car.  2.  c.  7.,  if  any  person  shall 
plav  at  any  g^ame  other  than  for  ready  money, 
and  shall  lose  aboye  1002.  at  any  one  time 
upon  tick  or  credit,  all  contracts  and  securi- 
ties for  the  payment  thereof  shall  be  void,  and 
the  winner  forfeit  treble  the  sum  lost  2  Mod. 
54. 

2.  By  9  Ann»  c.  14.,  all  securities 
[  •TSS  J  *whatsoever   for    money  or    other 
*    valuable  thing  by  gaming  are  void. 
S  Mod.  54.  notis. 

3.  All  securities  given  by  a.  third  person  for 
money  lost  at  play,  are  equally  void  with  those 

S'ven  by  the  party  himself.    Huaoeyy,  Jacobs 
>m.  5.    Carth.  356.  S.  C. 

4.  If  a  note  of  hand  be  given  for  a  gaming 
debt,  no  action  will  lie  thereon  by  an  indorsee 
against  the  drawer,  although  he  paid  a  valu- 
able consideration  for  it,  and  was  ignorant  of 
the  cause  for  which  it  was  given;  but  other- 
wise before  the  statute  of  Ann.  Boytr  v. 
BampUm,  7  Mod.  334.  Stra.  1155.  2  Show. 
S36.  n.  Husaey  v.  Jacobs  Com.  5.  Ckuth.  356. 
Holt,  328.  Salk.  344.  12  Mod.  97.  5  Mod. 
175.S.C.    2  Mod.  279.  notw. 

5.  But  he  may  sue  the  indorser  upon  his 
indorsement  Bovyyer  v.  Bampton,  Stra.  1 1 55. 
Salk.  334.    Holt,  32a 

6.  A  parol  contract  for  the  loan  of  money 
to  play  with  is  good.  Salk.  344.  n.  Bargean 
y.  Walm$ley,  2  Stra.  1249.  &  P. 

7.  A  bond  given  to  a  third  person  in  dis- 
charge of  a  gaming  debt  is  not  void  by  the 
statute  16  Car.  2.  c  7.  s,  3.,  if  the  obligee  was 
not  privy  that  the  money  (to  secure  which  the 
bond  was  given)  was  money  won  at  play. 
Anon,  2  Mod.  279. 

V.  Action  to  recover  monet  won  at  play. 

1.  A  special  aasumpnt^  but  not  debt,  will  lie 
to  recover  money  won  at  play.  See  Smith  v. 
Airey,  Holt,  329.  2  Ld.  Raym.  1034.  See 
mUe,  tit  Assumpsit,  p.  114.  pi.  17,  18,  19.: 
tit  Debt,  div.  (k).  p.  441.;  and  Anon,  12  Mod. 
81. 

2.  In  an  action  for  money  won  at  play,  the 
first  count  was  laid  properly  upon  mutual 
promises,  and  the  second  count  was  cumque 
eiimm  ad  ludum  praulietum  lucri  fecit^  &c. 
wilhout  a  consideration ;  after  verdict  for  the 
plaintiff,  judgment  was  stayed.  Smiih  v. 
Airey^  2  Ld.  Kaym.  1034. 

VI.  Action  to  recover  money  ijost  at  play. 

When  the  loser  of  money  at  play  sues  for 
it  upon  the  statute,  he  shall  have  special  bail. 
Turner  v.  Warren^  Stra.  1079. 

VII.  Action  to  recover  the  penalty. 

The  penalty  on  the  gaming  act  must  be 
sued  for  after  conviction.  Rex  v.  Lockup^  2 
Stnul048. 

VIII.  Plea  or  the  btatxtte. 

1.  The  acceptor  of  a  bill  drawn  upon  him 


fbr  a  debt  exceadin|f  lOOL  incuned  it  lii^, 
may  plead  the  statute  16  Car.  2.  c.  7.  Awy 
V. Ja(ro6,Comb.5.    Garth. 356.    ILiLIUjb. 

87.  s.  a 

2.  The  statute  of  gaming  may  be  pladcd 
in  avoidance  of  a  debt  that  is  under  the  iobl 
Whitftrane  v.  Chancey,  1  Ld.  Raym.  4J3. 

3.  In  aesumpeit  fbr  40/,  before  tbefiUtoterf 
Ann.,  a  plea  that  it  was  won  at  play,  aiui  tint 
at  the  same  time  he  lost  66/.  to  anoitber,  wm 
held  bad.    Z>icJknm  y.  Pato<«t,  Salk.  34S. 

4.  A  plea  of  the  statute  of  gaouBS  most 
mention  the  particular  game.  Ctikm  t. 
Stockdale,  1  Stra.  495. 

GAOL. 
I.  Doty  and  UABiLrnr  of  a  oaoixe,p.  72& 

II.  To    WHAT   PRISON   OFFBKDOS  ARE  TO  B 

SENT,  p.  729. 

III.  Gaol  deuvery,  p»  729. 

I.  Duty  and  uability  op  a  gaolb. 

1.  One  that  b  gaoler  de  faeto^  thoogh  k* 
legally  so,  is  bound  to  take  care  of  the  pn- 
soners.    JGtoon  v.  Fagg^  10  Mod.  390. 

2.  The  keeper  of  the  compter  inthcdiy  « 
London  is  a  gaoler,  and  liable  fix  esapo. 
CoU  V.  Damek  2  Show.  424. 


fbr 
52. 


L  A  gaoler  may  fetter  a  prisonercooB^ 
a  fine  to  the  kinj;.     FmUt*9  caie,*!  Mod. 


4.  A  gaoler  may  permit  a  prisoner  m  ^ 
cution  to  go  abroad  by  virtue  of  » *«*' 
corpus    out    of   Chancery,   called 

•a  day-writ,  provided  he  is  attended  [  •Wj 
by  a  keeper.    Harwood  y.  Maskm^ 
2  Show.  29a 

5.  If  traitors  break  a  prison,  it  will  wf  ^ 
charge  the  gaoler ;  otherwise,  of  the  kmp 
enemies  of  another  kingdom.  5!w</Ar«tt''**"' 
4  Co.  84. 

6.  A  gaoler  is  bound  to  certify  the  c««« 
of  imprisonment,  and  to  take  noUoeoltM* 
Rul.  &L  Ord.  J.  Kcly.  4. 

II.  To  WHAT  raisoN  OnXNDERS  aU  w  « 

SENT.  . 

1.  All  felons  must  be  committed  to  U« 
county  gaol.    7  Mod.  31. 

2.  Prisoners  for  treason  and  feloDj  ««  » 
be  sent  to  Newgate,  not  to  the  New  rrisoo. 
J.  Kely.  2.  . 

3.  If  a  house  sufficient  fbr  the  pmrpo*  ^ 
used  by  the  sheriffs  of  the  coonty  Tor  w^ 
years,  as  a  receptacle  ibr  prisoners, thutt«J' 
ficient  to  constitute  a  county  gaol ;  and  ^' 
fore  unless  such  a  gaol  be  regukrly  preienw 
at  sessions  pursuant  to  the  sUtote,  an  uw- 
mation  will  not  lie  against  a  ■*>«"^^?[^ 
ing  to  confine  prisoners  in  a  new  bniWi^ 
erected  by  order  of  the  justices  as  a  couBij 
gaol,    /{ex  V.  JEdioor^,  7  Mod.  98(X 

4.  Sheriff  can  keep  hU  ^ol  in  a  cartle^ 
prescription,  though  the  kmg  grant  the  <*•• 
tody  of  the  castle  to  another.  Ansa-  /^^ 
345.  pi.  320. 
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III.  Gaol-diutkrt. 

1.  Where  there  is  a  franchiBe  to  have  a  pri- 
son, a  gaoLdelivery  ia  incident  Rex  ▼.  Tay- 
lor, 1  Salk.  343. 

2.  The  gaol-delivery  ought,  of  common 
right,  to  be  within  the  proper  county ;  but  by 
custom,  time  out  of  mind,  it  may  be  held  out 
of  the  county,  ilnon.  6  Mod.  145. 

3.  The  gaol-delivery  of  the  county  of  Mid- 
dlesex is  held  by  prescription  in  the  city  of 
London.    6  Mod.  145. 


GAVELKIND. 

1.  All  lands  in  England  were  generally 
gavelkind  before  the  Ck>nque8t,  and  some  time 
after.  CUmen^  v.  Scudamore^  Holt,  124, 125. 
3  Salk.  129.  2  Ld.  Raym.  1024.  S.  C. 

2.  It  was  the  law  of  inheritance  among  the 
ancient  Britons,  before  they  were  expelled  by 
the  Sflurons  out  of  England,  and  it  continued 
amon^  them  after  they  fled  into  Wales,  until 
the  time  of  kin?  Henry  VIIL  Buckler  v. 
Thomas,  Plow.  129. 

3.  Where  lands  are  in  the  nature  of  gavel- 
kind, all  the  sons  and  their  representatives 
make  but  one  heir,  and  take  equally.  WiUia 
F.  Lucas^  10  Mod.  417.  ClemetU  r.Seudamore^ 
2  Ld.  Raym.  1024. 

4.  By  custom  of  Kent,  gavelkind  lands  are 
devisable  by  will;  but  this  custom  will  not 
pass  gavelkind  lands  purchased  after  the 
making  of  the  will,  although  the  words  are 
'*all  vach  lands  wherewith  at  the  time  of  my 
decease  I  shall  be  possessed  of."  Arthur  v. 
Bokenham^  11  Mod.  160.    1  Saund.  276  d.  n. 

[c,3 

5.  The  custom  seems  not  to  be  confined  to 
Ihat  county  alone.  Brinker  v.  Cook^  11  Mod. 
122.  D. 

6.  If  a  rent  is  ^ranted  out  of  gavelkind 
lands,  it  partakes  of  their  nature,  and  goes  to 
ill,  as  the  lands  would  have  done.  Randal  v. 
WriitU^  2  Lev.  87.  Stokf  v.  Vtrryet ,  1  Mod. 
112.  Jenk.  193.  205. 

7.  A^nt  granted  out  of  gavelkind  lands  to 
I  man  and  hi$  %etrs,  shall  not  descend  to  the 
leir  at  common  law,  but  be  partible  among 
ill  the  sons.  Randtd  ▼.  Jenkins,  1  Mod.  96, 
>7. 

8.  So,  if  a  man  makes  a  feoffment  of  bo- 
xnigh-English  lands  to  descend  in  tail  accord- 
ng .  to  the  course  of  common  law,  still  the 
youngest  son  shall  inherit,  and  not  the  eldest. 
J  Dy.179.pl.  45. 

9.  The  common  law  takes  notice  of  the  cus- 
om  of  gavelkind.  Clement  v.  Scudamore, 
Solt,  125. 

10.  Lands  in  Kent  shall  be  presumed  gavel- 
cind,  unless  they  are  proved  to  be  disgavelled. 
I  Ld.  lUym.  1292.  10  Mod.  417. 

11.  If  lands  are  disgavelled  by  act  of  par- 
iament,  yet  the  custom  of  devising  is  not 
hereby  taken  away.  Wieeman  v.  Cetton,  T. 
iaym.59.  lb.  76.  1  Lev.  79.  1  Sid.  17. 

12.  As  long  as  gavelkind  lands  are  in  the 
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king*s  hands,  the  custom  of  descent 

•is  suspended.  &  C.  1  Sid.  138.   T.  [  nSO  ] 

Raym.  77. 

13.  If  gavelkind  lands  descend  to  the  king 
and  his  brother,  each  shall  take  but  a  moiety. 
Plow.  247. 

14.  Dower  of  such  lands  is  by  custom  a 
moiety  quamdiu  sola,  ^c.  1  Leon.  133. 

15.  If  lands  are  gavelkind,  the  tenure  must 
be  pleaded  or  found  of  record,  or  the  court 
cannot  take  notice  of  it  Humfry  v.  Bathurtt, 
Lutw.  740.  [291.  296.] 

16.  Gavelkind  may  be  pleaded  generally; 
otherwise  of  particular  customs,  as  dower  of  a 
moiety,  &c.  T.  Raym.  59,  60. 

GIFT. 

1.  In  order  to  transfer  property  by  gift, 
there  roust  be  either  a  deed  of  gift,  or  an  ac- 
tual delivery.  2  Saund.  47  a,  n.  [d.] 

2.  A  parol  gift  without  some  act  of  delivery, 
will  not  alter  the  property.  Smith  v.  Smith, 
2  Stra.  975. 

3.  But  delivery  of  the  key  of  his  rooms  by 
a  lodger  to  the  wife  of  the  owner  of  the  house 
upon  his  going  out  of  town,  is  sufficient  pos- 
session to  substantiate  a  gift  of  the  furniture, 
&c.  contained  therein.    Id.  ibid. 

4.  If  apparel  be  put  on  a  bov,  it  is  a  gifl  in 
law.    Haynee'e  case,  12  Co.  1 13. 

5.  On  a  gift  to  two,  if  one  only  is  capable, 
that  one  tuces  the  whole.  SheUey^i  case,  1 
Co.  101  a.  cites  17  Ed.  3.  fa  29. 

6.  A  gift  is  revocable  before  delivery .  Jenk. 


GOOD  BEHAVIOUR. 

1.  Justices  of  peace  may  judge  who  are 
lewd  and  disorderly  persons;  they  may  be  held 
to  their  good  behaviour  or  sent  to  the  house  of 
correction.    12  Mod.  566. 

2.  A  person  who  speaks  unmannerly  or  dis 
respectful  words  of  a  mayor  or  justice  of  tho 

ce,  may  be  bound  to  his  good  behaviour. 
ex  V.  LangUy,  6  Mod.  125.    Reg,  v.  Rogere, 
Holt,  331.  7  Mod.  29.  2  Ld.  Raym.  778. 8.  G. 

3.  So,  fi>r  giving  a  man  the  lie  in  Westmin^ 
Bter-Hall.    7  Mod.  29. 

4.  A  man  was  bound  to  his  good  behaviour 
for  suborning  witnesses.    March,  11.  pi.  30. 

5.  If  a  party  surrender,  on  proclamation,  to 
a  secretary  of  state,  on  a  charge  of  misdemea- 
nor, the  secretary  may  bind  him  to  appear  in 
the  King^s  Bench,  but  cannot  oblige  him  to 
give  sureties  for  his  good  behaviour.  Rex  v. 
Tutchin,  6  Mod.  185. 

6.  If  a  person  who  has  no  visible  way  of 
livelihood  live  extravagantly,  it  is  'cause  to 
make  him  find  sureties  for  good  behaviour ; 
else  not.     Claxton'B  case,  12  Mod.  566. 

7.  A  trespass  into  land  vi  et  armia,  where 
there  are  no  words  to  show  an  intention  of 
violence  to  the  pers^m,  is  no  breach  of  a  re- 
cognizance for  good  behaviour.    Mo.  249. 
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GRANT. 

(a)  grant  by  the  kiko. 

I.  What  the  kino  mat  grant,  p.  731. 

II.  WHi^T  Ht  CANNOT  GRANT,  p.  731. 
III.  How  THC  GRANT  RHOULD  BE  MADE,  p. 
732. 

IV.  Relative   to   the  construction  of 

GRANTS  BT  THE  KING  ; — 

(r)  Generally,  p.  733. 

(b)  WhatgranUareheldtohegoodtp. 

736. 

(c)  What  grantt  are  void,  p.  736. 

V.  What  binds  hib  successors,  p.  739. 
VI.  Relative  to  the  vacating  or  repeal. 

ING  A  GRANT  BT  THE  KING,  p.  739. 

VIL  Pleading  a  grant  bt  the  king,  p.  739. 


(b)    grants  BT  COMMON  PERSONS. 
I.  What  mat  be  granted,  p.  740. 
[♦  731  ]  •II.  What  cannot   be  granted, 
p.  740. 
III.  Relative  to  the  vorm  of  a  grant, 
p.  740. 

IV.  RELATTVBTOTHEOONSTKUGTlONOFaRANTS, 
p.  740. 

V.  What  grants  are  good,  p.  743. 
VI.  What  are  void,  p.  743. 
VII.  Relative  to  the  grantor*b  power; 
how  affected  bt  the  grant,  p.  744. 
VIII.  Power  of  the  grantee,  p.  745. 
IX.  Of  pleading  a  grant,  p.  745. 

(A)  GRANT  BY  THE  KING. 

1.  What  the  king  mat  grant. 

1.  The  king  within  age  may  grant  duchy 
lands.    Carpenter  v.  Marshal,  T.  Raym.  90. 

3.  The  king  has  power  to  alien  or  charge 
the  estate  which  he  has  in  jure  corona,  Jne 
Banker^t  case,  Skin.  606. 

3.  The  king  can  create  a  new  tenure  upon 
a  grant  of  chauntry  lands.    Anon,  1  And.  45. 

4.  A  new  fair  may  be  erected  in  duchy 
lands  by  grant  under  the  great  seaL  AMtiiu 
V.  Clerk,  I  Ld.  Raym.  341. 

5.  The  king  can  grant  a  toll  with  a  new  lair 
or  market ;  but  it  ought  to  be  reasonable,  not 
excessive.    Mo.  474. 

6.  A  grant  to  restrain  a  certain  trade  to 
particular  places  is  good.    3  Mod.  77. 

7.  The  king  may  grant  the  liberty  of  taking 
royal  fish ;  but  such  a  grant  will  not  exclude 
others  from  fishing  with  lawful  nets  in  the  sea 
or  in  navigable  rivers.  Warren  v.  Mathewe, 
6  Mod.  73. 

8.  Freehold  of  land  cannot  commence  de 
fvturo;  but  offices  not  arising  out  of  an  inhe- 
ritance, and  being  created  de  novo,  may  be 
granted  in  futuro,  or  on  any  contingency. 
Rex  V.  Kemp,  12  Mod.  80. 

9.  The  king  may  grant  an  office  in  rever- 
lion  fh)m  the  death,  surrender,  or  forfeiture  of 
a  grantee  during  pleasure.  S.  C.    1  Ld.  Raym. 

10.  And  this  without  custom;  but  not  a 
commoQ  person,  or  a  bishop.    March,  42,  43l 


11.  The  king  may  gnnt  a  manor,  ein{iliBf 
the  courts,  though  they  be  insepanUe.  firm 
V.  OoUUmith,  Hob.  108. 

12.  A  grant  by  the  king  of  acopjboHei. 
cheated,  the  temporalties  being  in  hisluads, 
is  good.    CoverVa  case,  Cra  £iiz.  7S4. 

13.  The  king  may  grant  a  thmj  in  adiai 
with  express  mention  of  it;  but  not  otberviie. 
CoU  V.  Bp.  of  Conentry,  Hob.  14a  Fm^t 
case,  12  Co.  1.  a  C. 

14.  By  the  sUtute  of  31  H.  &  cSd.  the 
king  may  grant  lands  forfeited  before  office. 
VenabUi  v.  Harris,  2  Leon.  124. 

15.  A  grant  of  the  king  will  be  good  brfere 
office  returned,  unless  it  be  of  a  wird  orkad 
escheated.    Mo.  201. 

16.  The  king  grants  the  Esit  India  ftoa 
of  one  outUwed,  the  outlawry  is  rennd^jA 
the  grant  is  good,  for  thereby  the  king  W 
disposed  of  it,  and  could  not  ro-giant  iltotte 
outlaw.  Penfild  v.  East  hdia  Caspisj,- 
Lev.  49.  _, 

17.  Where  the  king  by  his  Ictten  pte^ 
grants  to  a  company  the  sole  trade  within  isci 
a  precinct,  exclusive  of  the  rest  of  to  «ob>di, 
the  king  is  not  bound  from  licensing (<fl«  to 
trade ;  but  others  not  licensed  are  boond.  £U 
India  Company  v.  Sandys,  Skin.  197. 

18.  A  patent  for  the  sole  printinjrfav- 
books  adjudged  bad  in  RR^fortiiewi^- 
tainty  of  what  should  be  esteemed  a  UwJws, 
but  judgment  reversed  in  Dom.  Pn*.  r«- 
tridge's  case,  10  Mod.  106. 

19.  A  grant  of  the  sole  useof  t  tn*B 
(ordinarily)  void ;  but  where  a  Irsde  »  n^ 
invented,  the  sole  use  may  be  p^^^,^: 
teen  years.    JIfilcAel  v.RfylMW^,10Mo4Wi' 
II.  What  hb  cannot  o**"^-     .    / 

1.  The  king  cannot  gfant  the  pwfiB" 
lunatic's  lands,  as  he  can  those  of  u  *»* 
1  And.  23.  __^ 

2.  The  king  cannot  grant  to  an  intin» 
upon  the  possessions  of  a  lunatic  or 
idiot  that  he  will  not  meddle  with  [  ^»  I 
♦them ;  as  it  is  contrary  to  justice 

and  to  his  office.    Hob.  155.        >.    ,l.  «* 

3.  A  grant  from  the  crown  w  tw  «• 
printing;  of  blank  bonds  exclusive  ofaU»^^ 
printers,  is  not  good.  The  JSarl  o/  iw»»' 
v.  Darrell,  3  Mod.  75.  t  ^^ 

4.  So,  a  grant  of  Uie  sole  making  of  c«^ 
not  good,  because  it  restrains  »  ^bole  uf* 
CUy  of  London's  case,  8  Co.  125  a.  S-njT 
ers^  Company  v.  Partridge,  lO  Mod-  i"^ 
3  Mod.  77.  .    _  ^, 

5.  The  king  cannot  grant  by  charw  j^ 
penal  law.    Coft  v.Bp.o/Cwes<ry.H<^^^ 

183.  ,     urttftOl* 

6.  The  king  cannot  grant  to  bold  a  c^ 
equity,  Uiough  he  may  grant  ^^^^^^ 
for  the  dispensation  of  equity  w  \-r^^  be 
committed  to  the  king,  and  not  by  o^^ 
committed  to  any  other.    JIfcrt**  '•  *^^ 

Hob.  63.  fif  iteV' 

7.  The  king  cannot  grant  the  <^'^^ 
ard  of  a  court,  being  full,  to  any  €»*'  ""^ 
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by  fMrfra  de  futuro  quanda  vaeaverit.    CoU  v. 
Bp-  of  Coventry,  Hob.  150, 151. 

8.  The  king  cannot  grant  a  lapse  before  or 
after  it  falls ;  it  U  an  office  of  trust.  CoU  v. 
3p»  of  Coventry,  Hob.  154. 

9.  One  usarpa  upon  the  king's  lapse,  the 
king  cannot  grant  that  he  will  not  remove  his 
clerk ;  it  is  contrary  to  his  trust,  and  a  wrong 
to  the  patron.    S.  C.  Hob.  155. 

10.  The  king  cannot  grant  purveyance  to 
another ;  but  he  can  grant  that  a  man  may  be 
ciiflcliarged  of  it    Mo.  833. 

11.  The  king  makes  a  lease  for  years,  pro- 
vided on  non-payment  of  the  rent  the  lease 
shall  be  void;  the  rent  is  behind;  the  king 
cannot  grant  this  term  de  novo,  without  find- 
ing by  office  that  the  rent  was  unpaid  at  the 
day,  by  the  statute  of  21  Jac.  c.25.  Marke  v. 
Johnson,  T.  Raym.  137.    1  Keb.  898. 

12.  A  grant  cannot  divest  the  subject  of  a 
right  enjoyed  long  before  it  was  made.  3 
Mod.  77. 

13.  A  grant  of  the  kin?  cannot  discharge 
a  person  of  a  duty  to  which  he  is  made  liable 
bv  a  subsequent  act  of  parliament  Brett  v. 
WhUckat,  3  Mod.  96. 

14.  A  grant  from  the  crown  of  a  hundred 
in  any  county,  and  the  offices  and  profits 
thereunto  belonging,  with  the  execution  of  all 
writs  within  the  same  for  twenty-one  years,  is 
void,  for  by  the  3  £dw.  3.  c.  13.  and  14  Edw. 
3.  c.9.  a  hundred  cannot  now  be  severed  from 
the  county  by  grant  from  the  king.  Cole  v. 
Ireland,  2  Show.  9a 

HI.  How  THE  GRANT  SHOULD  BE  MADE. 

1.  Letters  patent  are  good,  though  there  be 
no  place  nor  day  of  date  therein.  Plow.  231, 
232. 

2.  The  Stat  18  H.  6.  c  1.  appoints,  that  pa- 
tents  must  bear  the  same  date  as  the  warrant 
for  them ;  yet  they  are  good,  though  of  a  date 
alter.    3  Leon.  274. 

3.  The  king  need  not  recite  leases  not  of 
record  nor  copyholds.    March,  206.  pi.  246. 

4.  A  grant  by  the  king  of  a  ward*s  lands 
during  minority  under  the  seal  of  the  court  of 
wards,  held  good  before  office ;  but  of  the  body, 
must  be  under  the  great  seal  and  afler  office. 
Weat  V.  Laeoels,  Cro.  Eliz.  851. 

5.  Nothing  of  prerogative  passes  in  the 
king*s  grant,  without  express  and  determinate 
words.  Stanhope  v.  Bp,  of  Lincoln,  Hob.  243. 
244. 

6.  If  the  king  grant  part  of  the  sea,  it  being 
parcel  of  the  prerogative,  it  ought  to  be  ex- 
pressly named.  Attomey'Oeneral  v.  Farmer, 
T.  Raym.  241, 242. 

7.  Upon  the  king's  grant  of  land  in  fee  with 
warranty,  the  patentee  shall  not  have  in  value 
upOn  recovery,  without  express  words  to  that 
purpose.    Pk>w.  243. 334. 

8.  The  king  seised  of  a  manor  in  right  of 
his  crown,  by  his  steward,  granted  copyhold 
lands,  parcel  of  the  said  manor,  to  one  in  fee, 
and  afterwards  devised  the  land  under  the  ex- 
chequer seal  to  J  S  for  years,  who  assigned 


to  the  copyholder ;  held,  that  though  no  granti 
of  the  king  are  available  but  under  the  great 
seal,  yet  that  this  lease  under  the  exchequer 
seal  was  good  by  the  common  usage  of  that 
court;  and  that  it  need  not  be  particularly 
alleged,  for  the  course  of  every  court  is  as  a 
law,  of  which  the  common  law  takes  notice, 
without  alleging  it  in  pleading.  Lane^e  case, 
2  Co.  16  b.     ' 

•9.  The  king  being  tenant  in  tail  [  «733  ] 
by  a  gift  made  to  some  of  his  ances- 
tors t^ing  subjects,  may,  by  fine  levied  on  a 
grant  and  render,  bar  the  estate  tail ;  but,  ailer 
the  render  made,  it  seems  necessary  to  have 
letters  patent  to  grant  to  the  conusee  by  ex- 
press words,  that  he  may  enter  into  the  land. 
Case  of  iCing^s  Fine,  7  Co.  32  a. 

IV.  Relative  to  the  construction  of  grants 

BY  THE  ring;  — 

(a)  GeneraUy, 

1.  Where  a  grant  of  the  kmg  may  be  tak«i 
in  two  intents,  one  good  and  the  other  not,  it 
shall  be  construed  to  such  intent  as  makes  the 
grant  good.  Rex  v.  Bp.  of  Chester,  5  Mod. 
301.    Earl  of  RuHaruPe  case,  8  Co.  56  a. 

2.  Where  his  intention  appears,  to  pass  the 
thing,  it  shall  pass.    5  Mod.  304. 

3.  Though  it  be  contained  in  a  confirmation 
of  a  void  grant  Rex  ▼.  Buhop  of  Chester,  1 
Ld.  Raym.  300. 

4.  The  king's  grant  is  always  taken  most 
strongly  against  the  grantee,  and  most  favour- 
ably for  the  king.    rlow.  243. 

5.  Patents  are  construed  liberally.  Jenk. 
138,  304. 

6.  When  a  grant  of  the  king  can  enure  to 
two  intents,  it  shall  be  Uken  beneficially  for 
the  king.    2  Ro.  275.    8Ca56a. 

7.  In  grants  by  the  king  "ex  mero  mo^u  et 
eerta  acientia,"  all  uncertainties  are  aided. 
Attorney-General  v.  May,  Sav.  38. 

8.  For  the  words  "ex  eerta  scientui,"  import 
the  king  had  knowledge  of  the  thing  he  grant- 
ed. LegaVo  case,  10  Co.  109  a.  2  And.  19. 
S.C. 

9.  Ex  mero  mntu  properly  import  the  honour 
and  bounty  of  the  king  who  rewards  the  pa- 
tentee for  the  merits  of  his  service  of  his  own 
mere  motion,  without  any  suit  of  the  party. 
LeeaVo  case,  10  Co.  109  a.    2  And.  19.  S.  C. 

10.  If  the  king  grant  ex  mero  motu,  and  in 
consideration,  &c.,  the  law  looks  only  upon 
the  express  consideration,  and  rejects  the  other 
words  as  claueula  clericorum.  Needier  ▼.  Bp. 
of  Winchester,  Hob.  222. 

U.  When  the  king  by  the  common  law 
cannot  in  any  manner  msike  a  grant,  or  when 
the  words  of  the  grant  are  not  sufficient  ex  vi 
termini  to  pass  the  thing  granted,  a  non  ob- 
atante  will  not  render  it  good;  aeeuo  where  the 
common  law  allows  the  grant,  or  when  the 
words  are  of  themselves  sufficient  to  pass  the 
thing  granted,  and  the  law  merely  requires 
that  the  king  be  not  deceived;  as  a  grant  of 
protection  in  qitare  impedii,  or  assise,  with  a 
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flan  o6ttoiilf,  if  rmA;  but  the  kin;*f  grant  of 
lands  in  lease,  **  notwithstanding  they  be  in 
lease  for  life  or  years,  of  record  or  otherwise," 
is  good ;  so  if  he  gruU  a  reversion  expectant 
on  a  lease  for  life  or  years;  and  in  the  above 
case  it  was  held,  that  the  letters  patent,  being 
patents  of  concealment,  were  not  aided  by  the 
18  £1.  c  2.  FlUter  v.  Boxaun^  4  Co.  34  b. 
Godb.  35.  S.  C. 

12.  Grant  by  the  crown  de  gratia  tpeeiaU 
ex  eeria  seientia  et  mero  nutu^  &c  of  certain 
land  in  fee,  parcel  of  the  possession  of  a  lately 
dissolved  monastery,  to  hold  the  aforesaid 
lands  of  ns  and  oar  successors  as  of  our  manor 
of  £  6,  in  the  county  of  K,  tn  eapite^  by  the 
service  of  the  twentieth  part  of  one  knurht*8 
fee  for  all  rents,  services,  exactions,  ana  de- 
mands whatsoever;  held,  the  lands  were  held 
of  the  king  as  of  the  honour  and  not  ineapUe, 
Ettwiek'i  case,  12  Co.  135. 

13.  When  the  king  and  queen  are  answered 
of  the  ancient  rent  of  a  manor,  although  the 
termors  or  officers  and  ministers  to  the  king 
•ufler  an  intrusion  into  parcel  of  the  manor, 
yet  that  parcel  is  not  in  law  concealed  or  de- 
tained. Legat*h  ease,  10  Co.  109  a.  2  And. 
19.  S.  C. 

14  The  king*s  grant  passes  only  what  he 
may  lawfully  convey,  and  it  cannot  work  a 
discontinuance,  though  made  with  warranty. 
Case  ofAkon  Woodt,  1  Co.  40  b. 

15.  If  the  king  grants  land  in  fee,  which  he 
has  in  his  natural  capacity,  the  grantee  shall 
hold  of  him  by  knight's  service  in  eapUe, 
Plow.  242. 

16.  A  new  charter  may  be  used  as  a  new 
grant,  or  as  a  conBrmation.    Salk.  168. 

17.  The  king  can  reserve  a  tenure  or  rent 
out  of  fairs,  markets,  liberties,  dtc^  if  the  king 
reserve  rent  eatritali  domino^  which  now  is  or 

which  shall  be,  he  himself  being 
[  '734  ]  chief  lord  of  part,  he  •shall  have  the 
whole  rent    Mo.  159. 164. 

18.  By  the  grant  of  a  forest  the  game  pass- 
es.    2  Dy.  169.  pi.  I. 

19.  The  king  grants  a  forest  for  years  to 
A,  who  covenants  to  keep  one  hundred  deer 
there,  and  leave  one  hundred  there  at  the  end 
of  the  term ;  a  grantee  in  foe  cannot  kill  or 
give  warrant  for  killing  any  deer  there  during 
the  term.    2  Dy.  169.  pi.  1. 

20.  Recital  of  a  party's  claim  in  the  king^ 
grant  does  not  necessarily  imply  a  lawful 
claim.  Rex  v.  Bp.  of  Chester^  1  Ld.  Raym. 
300. 

21.  A  recital  of  the  king's  estate  will  not 
help  the  grant,  if  the  king  is  deceived ;  the 
grant  cannot  enure  to  a  double  intent  Case 
ofAUm  Woode,  1  Co.  40  b. 

22.  When  the  king's  charter  in  general  re- 
fors  to  a  certainty,  it  contains  as  express  men- 
tion as  if  the  certainty  had  been  expressed  in 
the  same  charter,  although  the  certainty  to 
which  the  reference  is,  be  not  of  record,  but 
lies  in  averment  by  matter  tn  pau  or  in  fact 
Whi9tUrU  case,  10  Co.  63  a. 


93.  A  right  fbrfoited  by  attamder  of  a  <^ 

seisee,  does  not  pass  by  the^king's  gianl 
without  special  words.  DowH^a  case,  3  Co. 
9  b. 

24.  If  the  king  grant  the  manor  oTD  in  D, 
no  more  passes  Uian  vras  in  D.     HoIk  333L 

25.  The  king,  having  lands  in  extent  fir 
debt,  grants  the  lands;  this  does  not  pass  the 
debt  without  special  words.  TVsvetf  ▼.  Gsr- 
ierer,  3  Lev.  135. 

26.  If  the  kin^  grants  to  divers  pcmns  to 
be  exempt  fit>ro  juries,  thev  shall  not  be  ex. 
empt  from  serving  in  B.  R.  withoat  expseas 
words.    T.  Raym.  1 13, 114. 

27.  A  debt  due  to  the  king  is  not  pardoned 
by  the  act  of  oblivion.  BradweU  ▼.  Carter, 
Skin.  190. 

28.  The  king  grants  to  one  to  adl  wines 
rum  obttaiUe  sftffiito  withoat  limitation  of  tines, 
but  in  the  patent  commands  his  officers  to  per- 
mit it  for  his  life;  this  is  only  a  gnat  donng 
pleasure,  and  determines  on  the  death  of  tfas 
king.    3  Dv.  270.  pL  22. 

S.  The  king  grants  the  land  of  a  furtive 
guamdiu  in  wtmniiuM  noeiriBfere  eamiigerUrm' 
tione  eontempluMt  and  afterwards  the  fi^gitive 
is  attainted  of  treason;  the  grant  dctenmines. 
Ma  239. 

30.  If  the  king  grant  i^rmneanrft  of  {ileaa, 
the  grantee  shall  not  hold  plea  of  any  new  ac- 
tion created  by  statute,  otherwise  it  is  ef  an 
old  action  given  in  a  new  case.    Hohi  48. 

31.  So  it  is  of  a  grant  of  all  fines,  issoes, 
and  ameroiaments.  Hob.  188.  T.  Raysi. 
242. 

32.  Grant  by  charter  to  the  oorporaSian  of 
L,  of  **all  fines  and  amerciaments  for  all  o^ 
fences  of  aU  persons  resident  in  L,  in  the  oooit 
of  either  Bench,  Chancery,  Exchequer,  and  all 
courts  of  the  king,  and  before  whatsoever  jos- 
ticos  sitting  and  giving  judgment,  which 
would  belong  to  the  king  if  not  granted,"  pass- 
es the  fines  for  temper^  ofiences  ooIt,  but  no 
right  to  a  fine  asseiwed  by  commiaaiooers  of 
oyer  and  terminer  of  ecclimiastical  causes.  3 
Dy.  269.  n.  (o). 

33.  A  grant  fh>m  the  king  of  certain  landti 
and  also  **to<am  fundum,  et  sottun,  et  term 
ntae  eontigtte  aajaeentee  quet  svnt  aqma  <•• 
aperUif  vel  qua  in  poetermn  de  aqum  pateuMi 
recuperare^^  will  not  pass  lands  afterwards 
gained  firom  the  sea.  Attomey-Gewerml  v. 
TYirnff,  2  Mod.  106.    2  Lev.  171.  S.  C. 

34.  A  grant  of  an  office  fhxn  death,  sor- 
render,  or  forfeiture,  shall  not  commence  fi^sn 
any  other  determination.  Rmx  v.  JCeaip,  1 
Ld.  Raym.  51,  52. 

35.  Where  a  duty  that  did  bekmg  to  the 
crown  is  granted  to  the  subject,  the  offioen 
that  collect  it  continue  the  officers  of  tfas 
crown,  though  the  duty  belongs  to  the  sub- 
ject    The  BankerU  case,  Skin.  607. 

36.  Every  ^rant  of  the  king  ou^rht  to  com. 
prebend  certawty,  and  therefore,  if  the  king 
grant  his  demesnes,  that  doth  not  oomprebend 
copyholds ;  otherwise  in  case  of  a  oominfln 
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AtUrmv^Otnerdl  r,  Farmen^ .  T. 
1.241. 
^7.  A  grant  by  queen  Elix.  of  a  manor  and 
all  iproods  heretofore  known  as  parcel  thereof, 
passes  one  that  was  parcel  in  the  time  of  Ed. 
6.,  tbough  not  of  a  longer  time  back,  unless 
the  "words  had  been  ever  heretofore;  but  such 
^rr^iit  of  a  subject  would  not  need  the  word 
ever.     3  Dy.  362.  pL  17. 

38.  A  commission  to  take  boys  singing 

in  cathedral  churches,  &c.  must  be 
[  *T35  ]  ^intended  of  such  boys  as  are  taught 

to  sing  as  a  means  of  gaining  their 
livelihood.     Webb'e  case,  8  Co.  45  b.  46  a. 

39.  If  the  king  grant  bona  et  ctUaUa  utlaga- 
tarmn  in  D  to  J  S,  and  J  D,  the  grantee  of  the 
next  avoidance  to  the  church  D,  be  outlawed, 
J  S  shall  have  this  aToidanoc,  whatsoever  the 
deed  was.    Holland  v.  SheUey,  Hob.  303. 

40.  If  the  king  grants  the  goods  of  felons, 
that  will  not  pass  the  goods  of  traiUNrs,  nor  of 
one  that  stands  mute,  and  will  not  plead.  At- 
tomeyGeneraly,  Farmer$,  T.  Raym.  241, 242. 
1  And.  215. 

41.  Such  a  grant  will  not  pass  the  goods  of 
lelons  of  themselves.  Eex  v.  ShUUnit  1  Saund. 
274. 

42.  If  the  king  granti  the  goods  and  chattels 
of  ftlons  of  themselves,  the  grantee  shall  not 
have  debts  due  to  such  felons.    1  Saund.  275. 

43.  If  the  king'  grants  a  manor,  the  advow- 
son  appendant  will  not  pass  without  special 
words.    Hob.  127. 

44.  The  king  granti  a  manor  escheated  in 
tarn  amplio  nu3o  et  forma  ;  the  advowson  ap- 
pendant passes  without  naming.  MvU  v. 
Arehbp,  of  York,  Hob.  323.  Sed  vide  Moore, 
872. 

45.  An  advowson  in  gross,  granted  by  the 
king  as  appendant,  will  not  pass.  Rex  v.  Bp. 
of  Uheeter,  1  Ld.  Raym.  297.  JSZvw  v.  Archfy, 
of  Torifc,  Hob.  323.  S.  P. 

46.  If  the  king  have  one  or  more  avoidances 
of  an  advowson,  as  in  gpross,  and  the  reversion 
in  fee,  as  appendant,  and  then  grant  the  ad- 
vowson as  appendant,  no  more  or  that  advow- 
son passes  than  was  appendant    Hob.  323. 

47.  Queen  Elizabeth  being  seised  in  {eejure 
eorofUB  of  the  manor  of  W,  to  which  an  ad- 
vowson was  appendant,  demised  the  manor 
with  the  appurtenances  for  twenty.one  years, 
excepting  the  advowson ;  and  afterwards,  re- 
citing  the  said  demise  and  exception,  made 
anothsr  demise  in  reversion  to  the .  same 
grantee  fer  another  term  of  years,  with  the 
uke  exception ;  king  Jac.  L,  in  consideration 
of  services  ex  certa  eeientiaf  &c.,  granted  the 
manor  cum  auiejurihue,  &>c.,  to  6  H,  excepiis 
qvM  in  eiedem  litterie  patentibue  exeipiuntur^ 
and  mentioned  the  lease  in  reversion,  and  the 
like  exception  therein;  then  followed  this 
clause,  ^  et  uUeriua  de  uberiori  gratia  nostra 
et  ex  eerta  «cten<ia,  ifc^  damue  omnia  et  tin- 
gvda  tenementa  pridteta  manerioquoque  modo 
opeetantia^  IjfC,;  et  ubernu  domuj,  Sfe,  to  the 
said  G  H  and  his  heirs  the  said  manor,  ae 


cetera  omnia  et  oingula  prennieea  cum  earum 
pertinentiis  adeo  pcen^ ,  SfC^  as  the  same  came 
to  him,  and  they  were  in  his  hands ;  resolved, 
the  advowson  passed  by  the  grant  of  king  Jac. 
I.     Whi$tler*B  case,  10  Co.  63  a. 

48.  If  the  words  adeo  plene  et  irdegre  had 
been  omitted,  then  the  advowson  would  not 
have  passed  by  the  first  clause;  but  by  the  ad- 
dition of  the  last  clause,  all  the  parts  of  the 
patent  taking  effect  at  one  and  the  same  time, 
the  advowson  shall  pass  as  appendant.  Id.  ibid. 

49.  The  exception,  exeeptia  qua  in  eiadem 
litteris  pateniibuB  exeipiuntur,  extends  only  to 
leases  recited,  and  not  to  any  exception  out  of 
the  letters  patent  of  the  fee  simple.    Id.  ibid. 

50.  The  king  being  seised  of  a  manor  with 
an  advowson  appenduit,  which  manor  and  ad- 
vowson were  formerly  in  the  hands  of  an  ah* 
hot,  grants  the  manor  alone,  without  the  ad- 
vowson,  to  a  bishop,  who  in  a  re-grant  to  the 
king  inserts  both  Uie  manor  and  advowson ;  a 
grant  afterwards  made  by  the  kin^  of  the  ma- 
nor, with  the  appurtenances,  nammg  the  ad- 
vowson, and  describing  the  whole  as  formerly 
belonging  to  the  abbot,  and  lately  to  the  bishop, 
passes  the  advowson.  Rex  v.  op,  of  Rochee- 
Ur,  1  Mod.  195, 196. 

51.  If  the  king  grant  the  manor  of  D  to  J 
S  and  his  heirs,  and  within  the  same  manor  to 
have  waifi,  estrays,  bona  et  eataUa  felonum. 
See,,  dicto  manerio  epectan.  etpertin.;  though 
tnese  words  do  not  refer  to  felon's  goods  or 
franchises  which  lie  in  charter,  and  cannot  be 
appendant  or  appurtenant  to  a  manor,  yet  they 
shall  pass.  Ahbot  of  Strata  MarceUa^e  case,  9 
Co.  24  a. 

52.  The  king  having  a  rent  out  of  a  manor, 
whereof  A  and  his  wife  are  joint  tenants,  ''gives, 
grants,  remits,  releases,  and  renounces  the 
rent,  habend,  et  pereipiend.  to  A  and  his  hein;** 
this  is  either  a  grant  or  extinguishment,  at 
the  election  of  the  patentee.  3  Dy.  319. 
pL16. 

(b)  What  grants  are  held  to  be  good,  [  *736  ] 

1.  A  misrecital  in  a  grant  from  the 
crown,  that  does  not  touch  the  king's  title  or 
profit,  will  not  vitiate  the  grant;  as  where  the 
king  by  office  found,  had  the  wardship  of  a 
manor,  and  made  a  grant  thereof,  reciting, 
**  quod  quidem  manerium  in  manus  nostras 
seisitt  A-c."  which  was  not  true,  yet  the  grant 
was  held  good.  Leshange^s  case,  cited  2  Mod. 
2,3.    Caseof  il2<07t  W(KN2s,lCo.40b. 

2.  If  the  queen,  as  tenant  ^r  autre  vie, 
makes  a  lease  for  forty  years,  without  any  re- 
cital or  mention  of  the  estate  for  life,  the  lease 
is  good ;  but  if  the  queen  had  granted  an  estate 
in  tail  or  in  fee,  such  grant  would  have  been 
void.  The  queen  may  take  advantage  of  the 
condition  in  a  covenant  to  stand  seised ;  and 
the  demise  of  the  queen  is  not  a  suspension  of 
her  condition,  as  in  the  case  of  a  common  per- 
son; for  the  demise  of  the  queen  shall  not 
enure  to  two  intents.  Engl^field*s  case,  7  Co. 
lib. 

3.  A  grant  a  tempore  ptenm  atatis,  when  the 
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srantee  was  actaaUy  at  that  time  of  full  age, 
u  yet  good.    4  Mod.  279. 

4.  A  lease  made  in  coiuideration  of  a  for- 
mer lease  surrendered,  is  good,  though  there  be 
no  actual  surrender,  because  the  acceptance  is 
«surrenderin  law.  Swaine  v.^Jb/fnan,Hob.904. 

6.  The  king  grants  a  manor  with  the  ap- 
purtenances and  theadvowson  by  name,  which 
lately  did  belong  to  the  archbishop  of  C,  and 
to  the  abbot  of,  &c,  and  the  archbishop  never 
had  it,  though  it  was  recited ;  yet  the  grant 
adjudged  to  be  good**  Rex  ▼.  Bishop  ofCheB- 
ter.  Skin.  663. 

6.  The  general  words  of  the  king*s  patents 
«hall  be  construed  with  relation  to  the  recital, 
when  the  king  designs  a  profit  to  himself^  and 
not  to  diminish  his  revenue;  but  if  there  are 
words  to  show  his  intent,  non  obetante  the  pa- 
tent will  be  good.  Rex  v.  Bithop  of  Cheater, 
Skin.  663. 

7.  If  a  patent  is  not  void  in  ito  creation,  it 
remains  good  after  the  death  of  the  king  that 
granted  it     Thoma*  v.  Sorrell^  Vaugh.  333. 

8.  If  the  king  grant  lands  Slst  of  July,  in 
consideration  of  a  grant  made  to  him  the  10th 
of  May  before,  and  the  deed  of  10th  May  be 
not  enrolled  till  the  26th  of  July,  five  days  af* 
ter  the  king's  grant,  yet  it  is  good.  Needier 
▼.  Bishop  of  WincheeUr,  Hob.  221. 

^  9.  A  mistake  in  law  in  the  words  of  the 
king  shall  not  avoid  his  grant  Rex  v.  Kempe, 
1  Ld.  Raym.  50. 

10.  A  grant,  though  uncertain  as  to  ite  com- 
mencement, may  yet  be  good.    4  Mod.  278. 

11.  A  grant  by  the  king  of  all  his  lands  or 
tonemente  in  D,  without  mentioning  quantity 
or  quality,  is  good.  Needier  v.  Bishop  of  Win- 
4ihester,Hoh,2ZL 

12.  A  grant  from  the  crown  of  the  office  of 
fiort-searcher  to  A  for  life,  to  commence  after 
the  death,  surrender,  or  forfeiture  of  B,  a  prior 
grantee  of  the  said  ofiice  during  the  king's 
pleasure,  is  good,  for  the  office  is  only  minis- 
teriaL    Rex  v.  Kemp^  4  Mod.  275. 

13.  A  grant  by  the  king  of  an  office  from  a 
^ay  past,  although  void  for  the  time  past,  is 
good  for  tho  future,  and  begins  by  the  grant 
Earl  of  Shrewsbury's  case,  9  Co.  46  b. 

(c)  What  grants  are  void, 

1.  If  a  grant  of  an  office  is  in  being,  and 
another  be  made,  the  subsequent  grant  must 
recite  the  first,  or  it  is  void.  Rex  v.  Ketim,  4 
Mob.  277. 

2.  Grant  of  a  reversion  without  recital  of  a 
prior  lease  in  esse  in  void.  Mo.  131.  2  Ro. 
180.  356.    Case  of  Alton  Woods,  1  Co.  40  b. 

3.  A  grant  of  an  acre  in  &  great  field,  not 
specifying  where,  is  void ;  seeus  in  the  case  of 
a  common  person.    1  Leon.  30. 

4.  A  grant  to  a  knight  by  the  name  of 
esquire  is  void.    Salk.  sSO,  561. 

5.  If  the  consideration  be  fidse,  the  grant 
is  void.    3  Leon.  247. 

6.  A  consideration  void  in  part  is  void  in 
all.  Needier  ▼.  Bishop  of  Whiehester^  Hob, 
226, 


7.  Grant  in  conaideratian  of  a 
where  the  party  has  not  any  estate  to  be 
rendered,  is  void.    Mo.  291.  295. 

8.  King  Hen.  8.  by  letters  patent,  ex  cerim. 
seientia^  oc,  and  in  oonsideFation  of  3001., 
granted  to  A  and  D,  and  their  *heirs, 

"  all  those  messuages,"  Sui,  late  in  [  •737  ] 
the  tenure  of  J  S,  situate,  Slc  in  tbe 
town  of  W,  and  in  the  Buborbs  thereof,  mMsd 
out  of  tbe  town  within  the  jttriadktifln  and 
liberties  thereof^  belonging  to  the  Isle  priory 
of  W,  &,c.,  which  said  messuages,  Itc  were 
of  the  clear  yearly  value  of  401.;  beU,  that 
this  being  a  general  grant,  the  desGriptbn  of 
tho  town  for  "all  those  messuages,"  has  re. 
ference  as  well  to  the  town  as  to  the  tcBore  of 
J  S,  so  that  if  the  one  or  the  other  &iK  the 
grant  is  void,  for  *'  thoee'*  refers  to  tbe  whofe 
period ;  that  the  grant  was  not  aidbd  bf  the 
stetute  34  H.  8.  c.21.of  misnomers  which  ex- 
tends not  to  general  grants,  bat  only  to  such 
grants  in  which  there  is  convenient  certsinty. 
IMdingrton's  case,  2  Ca  32  b. 

9.  A  portion  of  tithes  in  L,  appntaining  to 
the  rectory  of  G,  which  was  a  reetary  pn- 
sentoble,  and  all  the  other  tithes  in  L,  being 
parcel  of  the  rectory  of  L,  appropriated  to  tbe 
late  monastery  of  D,  the  queen  being  seised  of 
the  said  rectory  of  L,  grants,  by  letters  patent, 
ex  eerta  seientia,  &.c  to  two  penona,  and 
their  heirs,  all  that  portion  of  tithes  in  L,  m 
tiie  occupation  of  J  S»  with  a  dauee  of  man 
obstante;  J  S  never  had  any  tithes  in  L  in  hif 
occupation;  held,  that  the  grant  was  void, 
because  the  last  words  **  in  the  occnpalion  of 
J  S**  referred  to  all  the  sentence,  and  a  por- 
tion of  tithes  in  gross  was  intended  to  pas, 
and  not  the  rectory;  and  though  the  giant 
was  ex  certa  seientia,  dec.  yet  thai  cannot  ex- 
tend to  pass  any  thing  a^mst  the  queen^s  in- 
tent, and  the  proper  signification  of  the  words. 
Bozoun's  case,  4  Co.  34  b. 

10.  When  a  grant  cannot  have  that  open- 
tion  as  iptended  by  the  king,  it  is  void ;  as  if 
a  lease  for  jears  be  made,  and  afterwards  the 
king  (recitmg  that  lease)  granto  the  reveraioii, 
but  before  the  errant  is  s^kd,  the  first  lessee 
surrenders  to  the  king,  the  grant  of  the  rever 
sion  is  void,  because  he  had  then  the  ponses- 
sion.    Bex  v.  Kemp,  4  Mod.  277. 

11.  When  there  is  a  ftlsity  in  point  of  pre- 
judice to  the  king's  benefit,  or  a  misinfimna. 
tion  of  the  king's  title,  then  all  grants  oiade 
by  the  king  shall  be  void.  Cra  Car.  54&  Hob. 
204. 

12.  A  false  suggestion  wiU  make  the  king's 
grant  void  ;  as  if  he  grant  the  manor  of  Dak, 
reciting  that  it  came  to  him  by  attainder, 
when  It  came  to  him  by  purchase.  Needier 
V.  Bp.  of  Winchester,  cited  2  Mod.  2.  2  Leon. 
137.  3  Leon.  5,  6. 119. 242  to  251.  GrouCir. 
548.    Mo.  44a 

13.  If  the  king  grant  in  consideration  of 
the  surrender  of  a  prior  lease,  and  it  be  only  t 
surrender  in  appearance,  the  grantee  not  bar- 
ing interest  in  the  whole,  the  king  was  de- 
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and  may  avoid  this  {^rant,  though  made 
ceria  aeuniia.    3  Dy.  352.  pL  96. 

14.  The  grant  of  the  king  referring  to  a 
thin^  not  in  being  or  void,  is  void  also.  Hob. 
160,  161.    Mex  V.  Kemp,  4  Mod.  276. 

15.  If  the  Jiing  grant  an  office  to  commence 
after  the  death  or  surrender  of  the  Ibrmer 
gfraxitee,  when  such  grantee  had  really  no 
no  ri^ht,  this  is  a  void  grant  Hex  v.  Kemp^ 
4  Mod.  276. 

16»  If  the  king  grant  lands  to  baron  and 
feme,  and  the  heirs  of  the  baron,  in  conside- 
ration of  a  former  grant  made  by  baron  and 
feme,  where  the  feme  had  an  estate  for  life, 
the  king's  grant  is  void,  because  the  grant  of 
the  feme  to  the  king  is  null  and  void.  Needier 
▼.  Bi9}u)pcfWinche8ter,Uoh,2Si3, 

17.  Otherwise,  if  the  feme  had  no  estate 
at  all,  nor  title  of  dower,  or  if  the  grant  of 
the  feme  were  only  defeasible.  I&nb,  Id. 
ibid. 

18.  The  king  grants  a  manor  which  he  had 
by  descent,  where  he  had  it  by  attainder;  the 

Srant  is  void,  though  it  be  ex  eerta  ecierUia. 
to.  45.    Hob.aSO. 

19.  Grant  by  letters  patent  of  two  pieces  of 
land  called  N  and  W,  containing  fifteen  acres 
in  Windham,  in  the  county  of  N,  lately  in  the 
tenure  of  C,  and  formerly  belonging  to  the 
late  monastery  of  W,  quit  ^idem  prtBtniaaa  a 
twbiSf  Sfc^  concelata  et  detenta  fuerunt;  the 
lands  were  parcel  of  the  manor  of  W;  and  it 
was  found  by  special  verdict,  that  the  said 
manor  non  eoneelat,  nee  detent,  fuit,  »ed  fuit 
in  onere  et  eompoto;  and  the  rents  and  profits 
(except  of  the  said  two  pieces  of  land  called 
N  and  W,)  were  answered  to  the  king  before 
and  at  the  time  of  the  said  letters  patent;  held, 
although  there  was  a  certainty  in  the  thing 
granted  in  the  names,  in  the  content,  in  the 

town,  county,  tenant,  and  in  the  ti- 
[  *738  ]  tie,  yet  *the  qua  quidem  being  false, 

avoided  the  patent,  for  four  reasons ; 
let,  that  the  clause  qua  quadem,,  ^c,  was  in 
law  the  suggestion  of  the  patentee ;  Sdly,  that 
it  was  a  clause  of  restraint  to  grant  to  that 
only  which  was  concealed,  and  not  in  charge; 
Sdly,  that  the  final  intention  of  the  king  and 
queen  by  the  letters  intent  was  to  reward  the 
services  of  the  patentee,  and  not  to  diminish 
any  part  of  their  revenue;  4thly,  that  the 
words  are  in  the  conjunctive  concelata  et  de- 
tenta fuerunt,  and  the  land  cannot  l)e  said  to 
be  detained  froo^  the  king.  LegaV$  case,  10 
Co.  109  a.    2  And.  19. 

20.  Grant  of  a  lunatic's  land  to  the  use  of 
grantee,  rendering  rent,  is  void.    Mo.  4. 

21.  King's  grant  of  the  manor  of  D,  of  the 
value  of  50Z.  where  it  is  of  the  value  of  100/.  is 
void.  1  And.  215.  Needier  v.  Biskop  of  Winr 
cAtfsffr,Hob.230. 

22.  A  lease  by  the  queen  in  consideration 
of  the  surrender  of  all  the  lessee's  estate  is 
void  where  the  lessee  has  previously  demised 
part.    JBarwick'i  case,  5  Co.  93  b. 

23.  King  Hen.  8.  being  tenant  in  tail  of  the 


manor  of  Abbottesley,  with  the  reversion  to 
him,  his  heirs,  and  successors,  granted  by  his 
letters  patent  the  said  manor  to  Walter  Wal- 
she,  and  to  the  heirs  male  of  his  body,  the  ma- 
nor was  afterwards  by  act  of  parliament 
given  expressly  to  the  king,  with  a  general 
saving  of  the  right  of  all  persons ;  held,  that 
the  grant  was  void ;  for  the  king  (having  only 
an  estate  tail  himself)  could  not  grant  a  great- 
er estate  than  for  his  own  life,  and  therefore 
was  deceived  in  his  grant ;  and  it  could  not 
enure  as  a  grant  for  the  life  of  the  king  in 
possession,  with  the  reversion  in  tail,  for  the 
king  intended  to  grant  one  entire  estate  tail, 
and  not  by  fractions  (that  is,  admitting  the 
grant  to  be  good;)  the  manor  being  given  by 
the  act  expressly  to  the  king,  the  saving  was 
repugnant  and  void.  Case  of  Alton  Woode,  1 
Co.  40  b. 

24.  Where  less  passes  by  the  king^s  grant 
than  he  intended  to  pass,  the  grant  is  good ; 
but  if  more  would  pass  than  he  intended,  it 
will  be  otherwise.*  Duke  of  Chandoa^e  case, 
6  Co.  56  a. 

25.  The  queen  has  a  title  pur  outer  vie, 
with  condition  to  avoid  the  estate,  and  have  a 
fee  simple;  she  makes  a  lease  for  forty 
years,  and  then  she  performs  the  condition; 
she  can  avoid  her  own  lease.    Mo.  303. 318. 

26.  If  the  king  grants  lands  when  they 
shall  escheat,  it  is  avoid  grant;  for  if  it  should 
be  good,  it  should  be  of  a  freehold  to  com- 
mence infuturOf  which  the  law  will  not  per- 
mit. AttomeyOeneral  v.  Famur^  T.  Raym. 
241,  242. 

27.  If  the  king  grant  an  advowson,  the 
church  being  vacant,  the  presentation  does 
not  pass.    Mo.  249. 

2o.  Grant  to  a  corporation  to  be  justices  of 
the  peace,  with  others  to  be  assigned  by  the 
king,  is  void.     Ut  aemb.  1  And.  296. 

29.  Where  the  king  intended  to  pass  one 
estate  only  in  a  patent,  which,  in  effect,  passes 
more  than  one,  the  patent  is  void,  because  the 
king  is  deceived :  where  the  king  intended  to 
grant  one  entire  continuing  estate,  and  es-, 
tates  in  fractions  are  created  by  the  patent,' 
this  does  not  pursue  the  intent,  and  the  pa- 
tent is  void.  Holland  v.  Fieher^  Orl.  Bridg. 
202. 

30.  A  grant,  when  it  is  not  well  limited  in 
its  commencement,  is  void ;  as,  if  a  person 
who  had  a  term  for  years  is  attainted,  and  the 
king  should  grant  the  term  habendum  after 
the  end  of  that  term ;  which  cannot  be,  for  it 
is  extinguished  by  attainder.  Rex  v.  Kemp^ 
4  Mod.  276. 

31.  A  grant  of  a  fair  or  market  without  an 
ad  quod  aampnum  is  bad.  Rex  v.  Butler^  3 
Lev.  222. 

32.  Before  the  13  El.  c.  3,  the  queen  grant- 
e(f  a  manor  of  a  fugitive  (seised  for  not  return- 
ing afler  license  determined  by  her  privy 
seal,)  for  as  long  as  it  shall  remain  in  her 
hands  after  that  act;  and  14  £1.  c.  6,  she 
seises  it  again,  and  one  as  her  steward  grants 


738 


GRANT. 


a  copyhold ;  this  is  void,  fhx  the  firtt  patent 
remaias  good,  and  that  patentee  alone  may 
make  courts  and  grant  copies.  3  Dy.  375. 
pL21. 

33.  If  the  king  grant  the  lands  and  under- 
woods erpresslji  exeeptia  omnibua  groaaia  ar^ 
boribuaf  boaeia  et  maremtts,  as  to  3ie  under- 
woods the  exception  is  void,  but  it  extends 
to  timber  only.  Shtkelty  v.  BtOUr^  Hob.  170. 
34.  The  king  constituteid  the  town 
[  *T39  ]  *of  D  in  Ireland  a  free  borough,  and 
willed  and  declared  that  it  should  be 
a  body  corporate  by  the  name  of  the  provost, 
burgesses,  and  commonalty  of  D,  and  the  said 
provost  and  burgesses,  and  their  successors, 
might  send  two  ^rgesses,  &c.  to  parliament; 
held,  this  grant  of  election  of  burgesses  to 
the  provost  and  burgesses  was  not  good. 
Ccfrporation  of  DungannoiCa  case,  12  Co.  120. 

35.  Where  the  £ng*s  grant  is  void,  (al- 
though there  be  a  saving  in  an  act  of  parlia- 
ment of  all  the  right  of  such  grantee),  yet  that 
shall  not  aid  it    Vaugh.  332. 

V.  What  binds  ms  successors. 

1.  A  grant  by  the  king  to  an  alien  that  he 
shall  pay  only  tingliak  cuatmna^  binds  his  heirs 
and  successors,  though  they  be  not  named  in 
the  grant    lDy.92.  pLlf. 

2.  Grant  by  the  king  of  an  annuity  for  life, 
to  ht  received  ai  the  receipt  of  our  Exchequer^ 
is  good  during  the  life  of  the  king,  but  does 
not  bind  his  successors  without  express  words. 
1  Dy.  92.  pi.  19. 

VL  Relative  to  the  VACATiNa  oa  kepeauno 
A  geant  bt  the  eing. 

1.  The  king's  letters  patent  were  vacated, 
because  obtained  by  a  gross  imposition  on  the 
king.     Vernon  v.  Benaon,  9  Mod.  48. 

2.  A  patent  may  be  good  in  part,  and  void 
in  part ;  so  it  may  be  repealed  for  part,  and 
stand  good  for  another  part  T.  Raym.  177. 
Sed  vide  id.  156. 

3.  But  that  is  in  clauses  independent,  and 
not  in  clauses  which  have  a  general  influ- 
ence through  the  whole  patent  T.  Raym. 
178, 179. 

4.  The  king's  letters  ](atent  cannot  be  made 
void  by  a  naked  order.    1  Saund.  201. 

5.  Where  the  king  grants  two  patents  of 
the  same  thinff,  the  second  patentee  cannot 
have  a  acire  faeiaa  against  the  fint  Semb, 
T.  Raym.  356. 

6.  The  king  cannot  have  a  acire  faeiaa  to 
repeal  a  patent,  but  where  the  thing  is  in  tie- 
eeptionemregia^  or  ad  gravamen  pt^^i,  Rexr. 
Earl  of  Doraet,  T.  Ra^m*  155. 

7.  There  is  a  difl^rence  betwixt  a  acire 
faeiaa  to  repeal  a  patent,  and  a  quo  warranto  ; 
for  a  quo  warranto  may  be  good  for  part,  and 
ill  for  another  part,  because  the  record  is  not 
to  be  touched  by  it ;  but  in  a  sctrs  fadaa  the 
record  is  to  be  cancelled.  S.  C.  T.  Raym.  156. 

8.  The  entry  of  the  judgment  in  a  aeire 
faeiaa  to  repeal  a  patent  is  littera  patentea 
twecfUur,  and  not  part  of  them.  S.  C«  T. 
Raym.  156. 


VIL  PuEAana  a  oeart  bt 

1.  A  grant  by  the  king  oogfal  to  be  plcaM 
direictly  quod  coneeaait,  and  not  by  a  intotim 
exiatU.    Rex  v.  Sutton^  1  Saund.  274. 

2.  A  grant  by  the  crown  c£  the  office  of 
steward  of  the  numors  of  M,  B,  and  H,  is  waS- 
ficiently  certain,  without  saying  in  what  ooaB.. 
ty  the  manors  lie ;  but  the  grantee,  in  plead- 
ing, must  name  the  county,  and  if  aim  cneesnE 
be  pleaded,  may  show  by  evidence  what  manor 
was  granted ;  but  if  toe  other  party  deoiaad 
oyer  of  the  letters  patent,  and  demur,  it  most 
be  adjudged  agunst  him,  for  it  is  matla  of 
fact  what  manor  shall  pass.  JEsri  ^  Siarwa- 
hurfa  ease,  9  Co.  46  b. 

3.  In  pleading  patents  it  is  oot  neeesaary 
to  show  the  place  where  they  were  made. 
Plow.  231. 

4.  A  patent  bv  which  fine*  are  gianted 
must  be  pleaded  m  the  court  of  Bxwequer, 
before  the  court  of  B.  R.  can  take  notice  of  it 
Skin.  12. 

5.  The  pleading  of  a  grant  bj  the  king  ef 
liberties  under  the  duchy  seal,  without  an  aver- 
moot  that  the  liberties  are  parcel  of  the  duchy, 
is  bad.    1  Saund.  274 

6.  A  party  justifying  under  proceai  of  an 
inferior  court,  erected  by  letters  psteal,  need 
not  make  profert  of  the  letters.  1  Saiin49  a* 
n.  [a]. 

7.  By  sUt  3  &  4  Edw.  6.  c  4,  a  party 
pleading  letters  patent  need  not  ma^e  a  pro- 
fert of  the  letters  themselves,  bnt  may  show 
forth  an  exemplification  of  their  enrameot 
under  the  great  seal.    1  Saund.  189.  n.  (2). 

8.  Oyer  cannot  be  had  of  a  patent 
^enrolled  in  Chancery,  though  plead*  [  *740  ] 
ed  with  a  profert,  because  it  is  of 
record.    1  Saund.  9  c.  n.  (1). 


(B)  GRANTS  BY  COMMON  PERSONS 
I.  What  mat  be  oaAirrEDw 

1.  If  A,  seised  of  a  wood,  sell  to  C  and  hn 
assigns  as  many  trees  as  will  make  six  hus' 
dred  cords,  to  be  assigned  by  A,  C  may  gxaiil 
his  interest  to  J  S  tefore  assignment  made. 
Baaaa  v.  Maymord^  Cro.  Elix.  819,  820. 

2.  A  man  may  grant  or  give  that  whidi  he 
hath  not  actually,  but  potentially ;  aeeua  if  he 
neither  have  it  actually  nor  potentially.  Chan- 
tham  V.  Hawtey^  Hob.  132. 

3.  A  grant  cannot  be  bnt  of  a  thing  tn  esse. 
3  Le<m.  29,  30. 

II.  What  cannot  be  oaAirrzn. 

1.  There  cannot  be  a  grant  of  an  inherit 
ance  in  fiUuro.    Cra  Car.  448. 547. 

2.  The  office  of  steward  of  courts  being  foil 
cannot  be  granted  to  any  other  but  by  the 
king,  and  by  him  jier  verba  de  futuro  only. 
CoU  V.  Biahop  of  Coven^,  Hob.  150, 151. 

3.  A  right  or  chose  m  action  cannot  be 
granted  but  by  the  king.  WiUion  v.  BerUeif^ 
Plow.  243.    1  And.  15. 223.    Hob.  141. 

4  A  prebendary  having  power  to  make  a 
commissary,  cannot  grant  this  power  to  hii 
lessee.    Shariock  v.  ^otocibter,  T.  Raym.  88. 
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5.  A.  titie  of  lapse  is  ziot  grantable  before 
or  «lier  it  falls,  being  an  office  of  trust.  CoU 
And  Cf lover  v.  Bishop  of  Coventry ,  Hob.  154. 

III.    liXLATIVE  TO  THE  FORM  OF  A  GRANT. 

1.  l^ono  can  take  a  present  estate  except 
they  be  parties  to  the  indenture ;  but  by  way 
of  remainder  they  may,  though  not  parties. 
Corbet  v.  Stone,  T.  Raym.  130, 151. 

2.  A.  grant  may  be  made  to  a  bastard  by 
the  name  of  his  reputed  father,  if  he  be  known 
by  such  name ;  so  a  remainder  may  be  limited 
to  R,  the  SOD  of  R  W,  although  he  was  a  bas- 
tard, if  he  be  known  by  such  name,  &,c,  Slc. 
Finch**  case,  6  Co.  65  a. 

3.  The  offices  in  the  gifl  of  the  chief  justice 
are  not  grantable  for  less  than  for  his  liie. 
CiiU  ▼.  Bp,  if  Coventry,  Hob.  153. 

IV.  RSLATIYE  TO  THE  CONSTRUCTION  OF  GRANTS. 

1.  In  grants,  the  construction  of  the  words 
•hail  be  governed  by  the  intention  of  the  par- 
ties, though  it  should  not  suit  exactly  with  the 
rales  of  grammar.  Jackwn  v.  Laveioright,  1 0 
Mod.  185. 

2.  Every  grant  shall  be  construed  according 
to  the  intent  rather  than  according  to  the  let- 
ter.     Throckmorton  v.  Tracey,  Plow.  160. 

3*  A  grant  shall  never  be  void,  if  by  any 
reasonable  intendment  it  can  be  made  good 
and  effectual  &  C.  Plow.  154.  156.  159, 
160. 

4.  Grants  shall  be  expounded  so  as  that  all 
the  parts  thereof  may  stand  together  and  be 
consistent  H^rolezley  v.  Adana,  Plow.  11)6, 
197. 

5.  The  meaning  being  plain,  the  court  ex 
ogieio  ought  to  mould  the  words  to  make  the 
intent  of  the  parties  have  effect.  CouUman  v. 
Senhotue,  T.  Jones,  106. 

6.  So  ^  verbia  idem  Bonanttbua,  Nonne  v. 
Maxey,  T.  Jones,  219. 

7.  Words  which  are  insensible  ought  to  be 
rejected;  so  likewise  words  of  known  signifi- 
cation, when  they  are  so  placed  in  the  deed 
that  they  are  repugnant,  are  to  be  rejected 
equallvwith  words  of  no  known  signification. 
Crowley  v.  Sufindieo,  Vaogb.  176. 

8.  Every  grant  shall  be  taken  most  strongly 
against  the  grantor,  and  most  beneficially  for 
the  grantee.  Reniger  v.  Fogosta,  Plow.  10. 
103. 154  156. 160.  23d.  343. 287. 

9.  In  all  grants  and  devises  the  law  looks 
upon  the  general  or  principal  intent  of  the 
grantor  or  devisor,  and  will  uphold  it,  although 
there  may  be  a  variance  in  circumstances,  or 
in  the  secondary  or  consequential  intent  OrL 
Bridg.  388. 

10.  It  is  not  material  in  what  order  the  re- 
citals are  placed,  whether  the  true  or  false 
pan  of  them  precede.    Stukeley  v,  Butler, 

Hob.  171. 
[  n41 1     *11.  The  addition  of  a  falsity  in  a 
,     deed  or  grant  shall  never  prejudice 
where  there  was  any  certainty  before.    Cro. 
Car.  548. 

12.  A  rent  granted  out  of  several  manors, 
and   the  messuages,  lands,  tenements,  and 
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hereditaments  of  the  grantor,  situatCi  lying, 
and  being  in  tlie  parishes  of  F,  W,  and  C,  or 
elsewhere  in  the  same  county,  in  any  way  ap. 
pertaining  or  belonging  to  the  said  manors,  or 
to  any  of  them,  issues  only  out  of  the  said 
manors,  and  the  lands  appertaining  to  them, 
and  is  not  also  issuing  out  of  an  acre  of  land 
in  the  parish  of  C,  ot  which  the  grantor  was 
seised  in  fee  at  tlie  time  of  the  grant,  and 
which  acre  was  not  parcel  of  any  of  the  ma- 
nors. Finches  case,  5  Co.  39  a.  1  BrownL 
184.    Yclv.  8-2.  S.  C. 

13.  Grant  of  the  manor  of  Hyde  in  the  pa- 
rish of  Rode,  and  all  lands,  &c.  in  Rode,  and 
Ashden,  and  all  other  hereditaments  in  Rode 
aforesaid,  refers  to  the  town,  not  the  parish. 
Mo.  710. 

14.  The  word  eoneesn  is  of  a  general  ex- 
tent, and  may  amount  to  a  ^rant,  feoffmenti 
gift,  lease,  release,  confirmation  or  surrender. 
Hetketh  v.  Lee,  2  Saund.  96. 

15.  It  should  be  taken  in  that  sense  which 
will  best  support  the  intent  of  the  party.  ScU' 
damore  v.  Croonng,  1  Mod.  178.  2  Saund.  96  b, 

16.  The  word  "  grant"  in  a  lease  will  make 
the  land  pass  by  way  of  use.  2  Mod.  253.  2 
Vent  261.  266. 

17.  A  grant  cannot  enure  by  fractions ;  that 
is  to  say,  part  by  bargain  and  sale,  and  part 
by  livery ;  or  part  by  grant  only,  and  part  by 
bargain  and  sale.  Mo.  496. 

18.  Grant  of  a  rent  charge  by  two  tenants 
in  common  shall  enure  as  several  grants. 
Browning  v.  Beaton,  Plow.  140. 161. 171. 

19.  Grant  of  an  annuity  of  lOOZ.  per  annum 
to  five  persons,  viz,  20i.  a  piece  to  each  of 
them ;  this  is  a  several  rent  Ward  v.  E^erand^ 
Garth.  340. 

20.  A  next  avoidance  granted  to  four,  joint- 
ly  and  severally,  is  a  joint  and  not  a  several 
grant  Mo.  849. 

21.  Of  a  next  avoidance  to  three  and  one  of 
them  jointly  or  severally;  one  can  present  1 
And.  2. 

22.  Joint  words  shall  be  taken  respectively 
and  severally ;  1st,  in .  respect  of  the  severiu 
interests  of  the  grantors ;  2dly,  in  respect  of 
the  several  interests  of  the  grantee ;  3dly,  in 
respect  that  the  grant  cannot  take  effect  but 
at  several  times;  4thly,  in  respect  of  the  in- 
capacity  and  impossibility  of  the  grantees  to 
take  jointly ;  5tbly,  in  respect  of  the  cause  of 
the  grant,  or  ratione  9uhjeetm  ma'eria;  6thly, 
lie  rei  destruatur,  et  ui  evitetur  abourdum. 
Windham  v.  IMmey,  5  Co.  7  a. 

23.  If  one  joint-tenant  grant  to  another, 
this  will  amount  to  a  release.  Chester  v.  WH* 
Ian,  T.  Raym.  187. 

24.  When  the  use  of  a  thing  is  granted, 
every  thing  is  granted  by  which  the  grantee 
may  have  and  enjoy  such  use.  Pomfret  t. 
Ricrtft,  1  Saund.  322.  323. 

25.  A  grant  of  the  profits  of  land,  will,  even 
at  law,  carry  the  land  with  it  10  Mod.  94. 
121. 287.  365. 401. 

26.  A  covenant  that  one  shall  hava  a  way. 
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ii  a  grunt  of  the  way.  Holmt  t.  SUUr,  3  Ley. 
305. 

27.  By  the  grant  of  gtagnum  et  gurgiiem, 
the  soil  of  the  pond  passes.  Price  ?.  Braham^ 
Vaugh.  107,  lOa,  109. 

28.  Leasee  for  years  demises  the  land  for 
life,  but  does  not  give  livery,  still  the  term 
which  he  has  lor  years  passes.    Mo.  424 

29.  A  termor  grants  or  devises  generally : 
the  grantee  is  tenant  at  will,  but  the  devisee 
has  the  term.  Germain  v.  Orchard,  Salk.  346, 
347.    Holt,  332.  S.  C. 

30.  If  tenant  in  fee  simple  grant  the  trees, 
they  vest  presently  in  the  grantee  as  chattels. 
Stukeley  v.  Butler,  Hob.  173. 

31.  Where  a  grant  is  ^^eneral,  a  subsequent 
mistake  or  mis-recital  will  prejudice  it;  aecus, 
where  the  grant  is  of  particulars  sufficiently 
once  ascertained.  Stukeley  y.  Butler,  Hob.  171. 
175. 

32.  Grant  of  a  term,  habendum  afler  the 
death  of  the  grantor ;  it  is  an  immediate  grant 
and  a  void  habendum,  Cro.  Car.  155.  3  Dy. 
272.  pi.  30.     Germin  v.  Orchard,  12  Mod.  11. 

33.  Where  a  man  grants  bis  land  and  totum 
atatum  suum,  habendum  for  sixty  years,  the 
habendum  shall  be  construed  repugnant  Ber- 
nard V.  Bonner,  Aleyn,59. 

[  *742  ]  *34.  A  lease  is  made  habendum 
for  forty  years  afler  the  expiration 
of  a  lease  made  to  another  person,  whereas 
in  truth  there  is  no  such  lease ;  the  lease  for 
forty  years  shall  commence  presently.  Rowe 
V.  Huntingdon,  Vaugh.  73,  74.  80,  81.  83, 
84. 

35.  By  tlie  grant  of  a  manor  the  reyersion 
shall  pass.  Vuke  of  Chandos'i  case,  6  Co. 
56  a. 

36.  Grant  of  a  rent-charge  to  commence  in 
futuro  binds  the  land  although  grantor  sell  it 
before  the  rent  commences.     1  And.  316. 

37.  If  an  annuity  be  granted  to  one  till  he 
4>e  promoted  to  a  convenient  benefice,  it  shall 
be  taken  to  mean  a  benefice  of  the  value  of  the 
annuity.    Samon'e  case,  5  Co.  77  b. 

38.  Lessor  grants  by  indenture  of  demise, 
that  the  lessee  shall  have  housebote  in  other 
land,  without  saying  for  what  term ;  this  shall 
be  intended  during  the  demise,  and  does  not 
exclude  tlie  taking  of  housebote  also  in  tlie 
land  demised.    Mo.  6. 

39.  If  a  man  grant  an  annuity /iro  con«i7io, 
and  the  grantee  refuse  atone  time,  tlie  grantor 
is  discharged  for  ever.  Cooper  v.  Andrews, 
Hob.  41. 

40.  Per  unam  aeram  ligni,  not  only  the 
wood  but  the  soil  itself  shall  pass.  Lmg  v. 
Bennet,  Aleyn,  20. 

41.  By  a  grant  of  a  mill,  a  millstone  severed 
at  the  time  to  be  picked  will  pass.  Stampe  y. 
Clinton,  1  Ro.  101. 

42.  So,  upon  a  grant  of  a  house,  doors  and 
windows,  though  severed  at  the  time,  will  pass, 
a  C.  1  Ro.  102. 

43.  An  advowson  may  pass  by  the  grant  of 
a  church.  Plow.  157. 


44.  An  executor  grants  amma  &oaa  cC  em~ 
talla  $ua,  this  shall  pass  the  goods  whkk  he 
has  as  executor.    March,  205. 

45.  A  grant  of  a  manor,  and  of  all  la&ds 
reputed  parcel  thereof,  will  pass  lands  that  ire 
not  in  fact  parcel  of  the  manor,  if  they  are 
found  to  have  been  formerly  parcel  of  the  ma^ 
nor,  and  at  Uie  time  of  the  grant  were  reputed 
to  be  so.    Lee  y.  Brovm,  2  Mod.  69. 

46.  A  grant  of  land  will  pass  houses  nevlj 
built  upon  them.  Burton  y.  Bnnne,  Falm. 
320. 

47.  A  grant  of  a  messuage  with  fhe  tppor- 
tenances,  passes  only  what  is  pared  of  the 
house,  viz,  the  buildings,  curtilage,  and  gar- 
dens.   Bettesworth^B  case,  3  Co.  Si  b. 

48.  If  a.  man  leases  his  land  for  years,  ex- 
cepting the  wood,  and  afterwards  grants  the 
wood  to  the  lessee,  if  the  first  lessee  make  a 
lease  of  the  land,  the  wood  will  not  pass  to  his 
lessee.  Herlakenden'M  case,  4  Co.  G2  a. 

49.  By  a  grant  of  the  reversion,  the  trees 
excepted  in  a  demise  pass ;  for  trees  are  oca. 
sidered  as  parcel  of  the  inheritance ;  and 
therefore  pass  in  a  grant  without  meniioD  of 
them.    Liford*9  case,  11  Co.  46  b. 

50.  Grant  of  underwood  in  a  certain  grrrve, 
to  be  cut  annually,  in  four  or  five  acres;  the 
grove  contains  one  hundred  trees ;  the  whole 
passes,  and  the  cutting  only  is  restrained.  M& 

51.  Lease  for  years  of  a  manor,  and  ofwood 
and  timber  by  words  of  demise,  and  gnat 
with  liberty  to  fell  and  Fell  the  timber,  still  the 
timber  does  not  pafs.     Mo.  831. 

52.  Land  in  possession  cannot  pass  by  the 
j  grant  of  a  reversion,  but  by  the  grant  of  knd 

a  reversion  will  pass.    Howe  y.  Humtingdcn, 
Vaugh.  83. 

53.  A  grant  in  the  affirmative  cannot  take 
away  a  precedent  power  or  interest.  Slukekt 
y.  Bvtler,  Hob.  173. 

54.  Under  a  grant  de  prima  vestura^  the  sdl 
will  not  pass,  but  vesiura  wilL  Bishop  i^Ox. 
ford's  case,  Palm.  175. 

55.  Grant  of  a  messuage,  or  of  a  messna|c 
or  tenement,  passes  nothing  but  the  boixse,  and 
does  not  pass  a  garden ;  but  a  grant  of  a  mes- 
suage and  tenement,  passes  the  house  and  afl 
the  land  occupied  with  iL    Mo.  24. 

56.  ^  AH  wood  upon  such  land**  to  be  cat 
and  carried  away  in  thirty  years,  does  net 
grant  any  but  what  was  then  growing.  Anm. 
3  Leon.  29,  30. 

57.  *'  Of  the  next  ayoidance,**  does  not  give 
the  then  present  avoidance.  Bntkesby  ▼.  H  id. 
ham,  1  Leon.  167. 

58.  "  Of  a  vicarage,**  does  not  pass  the  prs. 
sentation  thereunto.  AshegeUs  v.  Dtnmia,  1 
Leon.  191. 

59.  Grant  of  lands  and  tlie  mines  therein; 
mines  open  only  pass.  2  Lev.  125. 

60.  Trees  in  boxes  do  not  pass  by  the  Frant 
of  the  garden.  Oliviera  y.  Femon,  Holt, 
332. 

6L  Grant  of  common  of  all  my  lands ;  the 
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grantee  shall  have  no  common  in 
I  *743  j  *the  orchards,  gardens,  dLc.  HarrU 
V.  Warpy  3  Leon.  250. 

62.  A  graot  of  common  for  all  cattle,  shall 
not  extend  to  beasts  not  commonable.  S.  C. 
Plow.  161. 

63.  The  words  of  a  lease  were,  **  if  the  rent 
be  in  arreax  it  shall  be  lawful  to  restrain  ;**  this 
■hall  not  be  intended  distrain,  because  it  is  not 
said  that  he  shall  distrain,  nor  what  shall  be 
restrained.    Mo.  848. 

y.  What  grants  are  good. 

1.  If  the  lessor  grant  to  the  termor  all  the 
com  that  shall  be  growing  on  the  land  at  the 
end  of  the  term,  it  is  good.  Grantham  v. 
HatoUy,  Hob.  132. 

2.  A  grant  by  a  parson  of  all  the  tithe  wool 
'which  he  shall  have  next  year,  is  good.  S.  C. 
Kob.  132. 

3.  Grant  made  by  a  bishop,  reserving  more 
than  the  old  accustomed  rent,  is  good.  Thread- 
needle  v.  Lynamy  2  Mod.  57. 

4.  Lessee  for  years  grants  his  term  to  an- 
other during  his  life ;  it  is  the  same  as  if  he 
had  granted  it  during  all  the  years.  WeUden 
▼.  Elkington,  Plow.  520. 

5.  To  a  graot  of  a  rent  by  the  common  law, 
an  attornment  was  requisite.  Dixon  y.  Har- 
rison,  Vaugb.  39. 

6.  A  grant  to  a  corporation  ibr  the  benefit 
of  their  particular  members,  is  good.  Semb. 
MeUar  v.  Spatemariy  1  Saund.  344. 

7.  A  grant  to  J.  S.  that  he  may  take  all  the 
trees  which  may  reasonably  be  spared,  is 
good,  because  it  is  but  executory.  Stukeley  v. 
Butler,  Hob.  174. 

8.  Grant  of  all  tithes  in  C,  is  a  good  grant, 
for  it  is  not  absolutely  general,  but  general  in 
a  particular.    March,  31.  pi.  66. 

9.  A  grant  with  a  condition  precedent  may 
be  made  as  well  of  things  which  lie  in  grant, 
as  of  land  which  lies  in  livery,  and  may  be 
annexed  as  well  to  an  estate  tail  which  cannot 
be  merged,  as  to  an  estate  ibr  life  or  years 
which  may  be  merged  by  the  accession  of  a 
greater  estate;  but  such  an  increase  of  estate 
by  force  of  a  condition  precedent  ought  to 
have  four  incidents;  1st,  it  ought  to  have  a 
particular  estate;  2d,  such  particular  estate 
ought  to  continue  in  the  lessee  or  grantee  till 
the  increase  happens ;  3d,  it  ought  to  vest  at 
the  time  the  contingency  happens,  or  other- 
wise it  shall  never  vest;  4th,  the  particular 
estate  and  the  increase  ought  to  take  effect  by 
one  and  the  same  instrument  or  deed,  or  by 
several  deeds  delivered  at  one  time.  Lord 
Strafford'8  case,  8  Co.  75  a. 

10.  The  privity  of  estate  ought  to  continue. 
S.  C.  8  Co.  75  b. 

VI.  What  are  void. 

1.  A  grant  of  all  trees  that  can  be  spared, 
is  void  lor  uncertainty.  Mo.  882.  Sed  vide 
ante,  div.  5.  pi.  7. 

2.  A  grant  of  all  the  wool  which  shall  grow 
upon  the  sheep  that  the  grantor  shall  buy,  is 
▼Old.    OraiUham  ▼.  Ihwtey,  Hobb  132. 


3.  A  grant  of  lands  to  two,  et  Jueredibuit  it 
void.    Stukeley  Y.  Butler ,  Hob.  174. 

4.  If  a  man  grant  to  one  what  of  old  has 
been  granted  to  two,  the  grant  is  void.  Bishop 
of  Chester  v.  Freelandy  Ley,  '52. 

5.  Perpetuities  are  against  the  rules  and 
policy  of  the  common  law.  Mildmay^s  case, 
8  Co.  40  a. 

6.  The  grant  of  an  office  of  learning  to  a 
man  utterly  insufficient,  is  void,  though  grant* 
cd  to  him  and  his  assigns,  or  to  be  exercised 
by  his  sufficient  deputy.  Colt  v.  Bishop  of 
Coventry y  Hob.  148. 

7.  Grant  of  an  office  to  a  bishop  for  life,  re- 
mainder to  his  successor,  is  void  as  to  the  suc- 
cessor.   Mo.  808. 

8.  Tenant  in  tail,  remainder  over ;  he  in  re- 
mainder grants  tl;e  land  and  all  his  estate  to  a 
stranger  during  the  life  of  tenant  in  tail,  the 
remainder  over ;  the  grant  of  the  land  is  void, 
but  good  for  all  his  estate,  and  also  the  re- 
mainder over  is  void.    Mo.  34^1. 

9.  Grant  of  a  reversion  dependent  on  estate 
for  life,  cannot  commence  in  futuro,  1  And. 
290. 

10.  Where  there  is  tenant  in  tail,  and  re- 
mainder-man in  tail,  and  the  latter  grants  his 
estate  in  the  life  of  the  former,  the  grant  is 
void ;  it  is  otherwise  where  there  is  tenant  in 
tail  and  reversioner  in  fee,  and  the  latter 
grants  his  estate  during  the  life  of  the  former. 
Badge  v.  Floyd,  Com.  66. 

11.  If  lessee  for  ^ears  grant  his  term,  to 
commence  afler  his  death,  the  grant  is 
void.  Wincheombe  v.  PuUeston,  Hob. 

♦171. 174.     Welsden  v.  Elkingion,  [  *744  ] 
Plow.  520.    Capenhurst  ▼.  Capen- 
hurst,  T.  Raym.  27. 

12.  Where  lessee  for  years  grants  the  land, 
habendum  for  the  residue  afler  hit  death,  the 
term  is  held  to  vest  presently,  and  the  haben- 
dum to  be  void.  Germain  v.  Orchard,  Salk. 
346,347.    Plow.  520. 

13.  Executory  grants  of  a  term  have  never 
yet  been  admitted,  though  executory  devises 
have.    Skin.  545. 

14.  Where  in  a  grant  the  habendum  is  re- 
pugnant  to  the  premises,  it  u  void.  Germain 
v.OrcAarrf,  Holt,  331,  332. 

15.  A  grant  of  omnia  ilia  messtfagia  situate 
in  A,  is  void  if  the  houses  are  not  situated  in 
A,  but  in  another  place.  Doddington's  case, 
2  Mod.  107. 

16.  Where  the  thing  granted  is  not  granted 
by  an  express  name,  there,  if  a  falsitjr  be  in 
the  description  of  that  thing,  the  grant  is  void, 
even  in  the  case  of  a  common  person ;  as  if  he 
grants  lands  lately  let  to  D,  in  such  a  parish, 
and  the  lands  were  not  let  to  D,  and  were 
also  in  another  parish,  the  grant  is  void,  be- 
cause the  lands  are  not  particularly  named« 
2  Mod.  3. 

17.  A  tenant  for  life,  the  remainder  in  fee 
to  B,  made  a  lease  for  years  to  J  S,  and  after- 
wards granted  the  lands  to  C,  habendum  fh>m 
midsummer  following,  for  life;  the  leasee  fer 
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yean  attorned,  and  after  the  expiration  of  the 
term,  C  entered  and  made  a  lease  at  will  to  D, 
to  whom  A  levied  a  fine  come  ceo^  5lc.  :  held, 
that  the  grant  to  C  was  void,  (or  the  law  will 
make  that  constraction  upon  the  whole  grant, 
as  an  estate  of  freehold  cannot  commence  in 
futuro:  that  the  grant  being  void  in  the  be- 
ginning,  the  subsequent  attornment  could  not 
pass  I  he  reversion :  that  when  C  entered  by 
colour  of  the  grant,  he  was  a  disseisor.  Buck- 
Uy*»  case,  2  Co.  53  a. 

18.  There  is  a  distinction  between  a  grant 
which  stands  not  with  the  rules  of  law,  and 
cannot  by  any  subsequent  act,  as  livery  or  at- 
tornment, be  made  good ;  and  a  grant  wliich 
is  good  in  its  inception,  but  is  to  be  perfected 
by  a  subsequent  ceremony;  as  if  the  feoflce 
enters  before  livery,  he  is  no  disseisor.  Id. 
ibid. 

19.  Tenant  in  tail  grants  the  next  avoidance 
of  an  advowson  appendant,  and  dies  before  the 
church  becomes  vacant ;  the  grant  is  void.  1 
Ro.190. 

SO.  Grant  of  the  first  and  next  presentation 
to  S,  and  aAer  a  grant  of  jnimam  and  froxi- 
mam  advoeaticnem  to  B,  the  second  grant  is 
▼oid,  for  he  must  aver  it  to  be  the  first  and 
oext  WiUianu  v.  Bishop  of  lAneoLn^  Cro. 
Elis.  791. 

21.  If  the  tenant  in  tail,  and  his  son,  join  in 
a  grant  of  the  next  avoidance,  yet  it  is  void 
against  the  son.  Sir  Marmaduke  WeWschst^ 
Hob.  45. 

22.  A  thing  so  granted  as  none  can  take  by 
the  grant,  is  a  void  grant  Holden  v.  SfiutlL 
hroeke,  Vaugh.  199. 

22.  If  the  grantor  of  the  reversion  dies  be- 
fore attornment,  the  grant  is  void.  1  Ro. 
S54. 

VII.  RXLATIVE  TO  TREORANTOa*S  POWEX  :  HOW 
AFTECTEO  BT  THK  GRANT. 

1.  He  that  grants  the  office  of  keeper  of  his 
park,  or  steward  of  his  courts,  may  dispark 
the  park,  or  release  his  rents  and  services. 
Cowper  V.  AndretM,  Hob.  41. 

2.  But  if  the  grant  were  rendering  rent,  the 
rent  will  be  discharged.    S.  C.  Hob.  44. 

3.  Grant  of  six  hundred  loads  of  wood,  to 
be  taken  by  the  assignment  of  the  grantor ; 
this  is  an  assignable  interest,  and  the  grantee 
may  take  them  without  assignment,  if  not  as- 
signed on  request  Bauet  v.  Maynard^  5  Co. 
24  b. 

4.  A  man  may  not  defeat  or  frustrate  his 
own  grant  by  his  own  act  Cowper  v.  An<2rete«, 
Hob.  41. 

5.  Grant  of  twenty  of  the  best  trees  in  his 
wood,  to  be  taken  in  three  years,  the  grantor 
cannot  cut  any  in  the  meantime,  at  least  not 
till  the  request  made  to  the  grantee  to  make 
election.    MoUram  v.  Jolly ,  2  Lev.  142. 

6.  Upon  a  grant  of  wood  to  be  taken  at  the 
election  of  the  grantee,  if  the  grantor  or  a 
stranger  fcUs  some  trees,  the  grantee  cannot 
lake  Uiem,  but  must  supply  his  grant  out  of 


the  residue.    BommH  ▼.  Jleyiwr^  5  Oat4  b. 
Cra  Elis.  819.    Moore,  691.  S.a 

7.  Grant  of  woods  and  anderwoodi,  toL 
ing,  growing,  and  being,  Slc^  to  have 
and  to  hold  lor  life ;  still  the  'graotor  [  *743  ] 
cannot  take  wood  which  grows  after 
the  grant    Mo.  15. 

VIII.  Power  of  the  GaiTnL 

1.  The  grantee  of  the  trees  by  tenul  ia 
fee  simple,  may  sell  them  when  be  "k'A  bat 
he  cannot  di^  saw-pits  or  square  then  opoa 
the  ground,  without  special  license.  Steiol^jf 
V.  Butler,  Hob.  173,  174, 

2.  The  grantee  of  fish  in  a  pond  bi  H- 
berty  to  take  them  with  nets,  but  cannoiwi 
the  banks,  l/nd  Dorey  v.  ilsittwl*.  Hob.  234. 

3.  Under  a  grant  that  the  grantee  nay 
take  a  load  of  hay  yearly  out  of  his  mctdw, 
the  grantee  cannot  elect  to  take  no  hi/  ooe 
year,  and  two  loads  the  next  Scfi  v.&^3 
Leon.  2^6 

4.  If  A,  being  seised  in  fee  of  a  naw. 
grant  **  the  said  manor,  messoagei,  )ui^ 
commons,  and  minea,**  and  the  gitntce  kM» 
'*  all  the  messuages,  lands,  tenementf  ud  lie- 
reditamento  that  he  has  in  the  said  ntnor, 
the  lessee,  notwithsUnding  the  word" miwr' 
is  omitted  in  the  lease,  may  work  iH  buw 
that  were  open  at  the  time  of  the  *«j*j^ 
he  cannot  open  a  new  mine.  JjfrfT.  Www, 
2  Mod.  193. 

5.  Upon  a  grant  of  estovers  ootoft  niu«. 
the  grantee  may  not  cut  down  fmit  tites. 
7%rocAniior£on  v.  TVacy,  Plow.  161.        . 

6.  Under  a  grant  of  wood  (then  posiji) 
grantee  cannot  cut  wood  twice.    1  And.  «• 

7.  Grant  of  wood  to  be  Uken  wim  W 
years,  grantee  cannot  take  any  afterwirdi. 
Mo.  880. 

8.  J  has  reasonable  estovers  by  ^J^2 
delivery  of  the  bailiff;  he  cannot  take  th« 
without  view  or  livery ;  but  if  they  are  w 
delivered  on  request,  J  may  have  an  i»* 
Basset  v.  Maynard,  5  Co.  24  b.  Ma  Hi' 
S.  C 

9.*  A  conduit  of  water  will  PM»  *T  J 

grant  of  a  house  with  the  apportenant,  v«^ 

out  grant  or  prescription;  '^^.^S^ 

may  go  upon  the  land  to  repair  it   Mo.  v» 

IX.  Of  rLEADINO  a  orawt. 

1.  A  grant  must  be  pleaded  as  it  openw- 
2  Saund.  97  b.    4  Mod.  150.  ... 

2.  Though  it  is  otherwise  of  matter  of  »«• 
Crumpton  v.  Ward,  11  Mod.  346. 

3.  If  a  man  in  pleading  »  r*"}  ^'Z 
operates  by  way  of  release,  »y  9«*!,?"fj 
««.  the  plea  is  iU.  ChesUr^.  UtomSSa""^ 
97. 

4.  If  the  deed  be  dedit  et  anueuit,  tliu»» 
grant  at  common  law,  and  therefore  ^'^a 
pleaded  with  an  attornment  Bsr^^^  ^' *^^ 
4  Mod.  150.  ^ 

5.  A  father  grants  to  the  sen  »r  bw 
and  afiectton,  by  the  words  •*  give,  V^^^ 
and  no  attornment,  livery,  or  cnrolineDttt"^ 
on;  it  ought  to  be  pleaded  aiteoveoUK" 
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iftandaeiwd.    Id.  ibid.    4  Mod.  149.    3  Lev. 
291. 

6.  It  is  mulUfarions  and  bad  to  plead  dedii, 
vendibit^  bargainixavU,  ei  feqffavU,  Rex  v. 
Bridftes^  Palm.  63. 

7.  If  tenant  for  life  grant  his  estate  to  him 
in  reversion,  this  must  be  pleaded  as  a  surren- 
der.      Barker  v.  La<fe,  4  Mod.  151. 

8.  If  one  joint  tenant  make  a  feoffment  to 
the  other,  this  is  not  good  at  common  law, 
because,  they  being  jointly  seised,  one  cannot 
make  livery  and  seisin,  therefore  it  must 
be  pleaded  as  a  confirmation.  S.  C.  4  Mod. 
150. 

9.  If  one  joint-tenant  plead  that  the  other 
eoficeaWt,  it  is  bad,  because  a  release,  and 
not  a  errant,  is  the  proper  conreyance.  4  Mod. 

10.  Pleading  a  bargain  and  sale,  without 
showiDg  it  to  be  (or  a  valuable  consideration, 
'mil  be  ill  npon  special  demurrer,  but  is  cured 
by  verdict,  or  taking  issneon  a  collateral  fact 
Sargent  v.  Reed,  2  Stra.  1229. 

11.  Where  a  term  is  devised  to  6ne  for  life, 
be  may  plead  that  he  was  poasessed  of  the 
term.     DouMe  ▼.  Earle,  3  Lev.  265. 

IS.  In  pleading  a  lease,  it  ought  to  be 
laid  by  an  express  averment,  and  not  by  a 
ttttatum  exUtU,  Bennet  v.  Holbeek,  2  Saund. 
319. 

13.  If  a  plea  be  upon  a  deed,  it  must  be 
■hown  in  court    Hob.  38. 218. 


I  •746  ]  •GUARDIAN. 

L  To  WHOM  TBI  CASK  OF  INFANTS 
BKL0NG8  ;  AND  RUFECTXNO  QOARDIANS 

IN  oknkhal,  p.  746k 

IL  RXSFBCTINO  OOAROIAN  IN  ■OCAOX,  p.  746. 

III.  GUARDUN  IN  CHIVALaV,  p.  746. 

IV.  At  what  TIJU  OUAEDIAMSHIF  CBASKS,  p^ 

747. 


L  To  WHOM  TBI  CARI  OF  INFANTS   BBLONes; 
AND  RXSFICTINO  GUARDIANS  IN  OKNKRAL. 

1.  The  care  of  infants  originally  belonged 
to  the  court  of  Chancery,  and,  by  the  dissolu* 
tion  of  the  court  of  wards,  because  revested 
therein.  Rex  v.  Ptcrson,  Andr.  313. 

2.  The  father  is  guardian  to  his  son  jure 
natura.    Jenk.  267. 

3.  A  father  continues  such  to  his  son 
tin  he  arrives  at  the  age  of  twenty-one 
years,  in  respect  to  his  person,  bat  not  to  his 
lands.  Rex  v.  l%orp,  Garth.  385,  386.  Com. 
38.  n. 

4.  The  father  has  not  the  guardianship  of 
his  younger  children.  Rex  v.  Thorp,  Caxth. 
385. 

5.  The  ChanceHor  of  England  presents  to 
advowsons  of  the  king*s  wards.    Mo.  874. 

6.  The  husband  made  his  wife  gruardian  to 
bis  children,  &c  but  she  marrving  again,  the 
gnardianship  was  taken  from  her  by  order  of 
emut    Morgan  v.  DiUon^  9  Mod.  iSs. 


7.  Eldest  six-clerk  appointed  guardian  to 
an  infant,  the  father  bemg  not  thought  pro- 
per, because  defendant  in  the  suit  Qffleif  y. 
Jenney,  Nels.  45. 

8.  A  guardian  appointed  by  will,  pursuant 
to  the  12  Car.  9.  c.  24,  is  within  the  prevention 
and  controlling  powers  of  Chancery.  9  Mod. 
143.n0Ci«. 

9.  On  a  habeaoeorpuM,  the  court  will  not  de- 
termine the  right  of  guardianship,  but  set  the 
child  at  liberty.    Stra.  982. 

10.  A  mother  cannot  appoint  a  guardian  by 
will.    9Mod.117.fuXw. 

11.  The  guardianship  of  an  infant  is  not 
assignable  over  to  another.  ReynoUU  v.  Lady 
Tei3iam,  9  Mod.  40. 

II.  RbSFECTING  GUARDIAN  IN  90CAGC. 

1.  The  brother  of  the  half-blood  shall  be 
guardian  in  socage  before  the  uncle  on  the 
part  of  the  mother.    Mo.  635. 

2.  The  guardian  in  socage  shall  be  the 
elder  brother  of  the  half-blood,  for  the  inberi* 
tance  cannot  descend  to  him.  Sioan  y.  Got- 
land, Cro.  Eliz.  825. 

3.  If  a  person  seised  in  fee  settle  his  estate 
on  his  son  William  and  his  wife  for  their 
lives,  with  remainder  to  his  second  son  in  tail, 
nnd  divers  remainders  over,  without  any  men- 
tion of  the  reversion  in  fee,  the  second  son,  on 
the  death  of  the  tenants  for  life  without  issue, 
cannot  be  in  ward  as  an  infant,  for  he  is  in  by 
purchase,  and  not  by  descent,  and  where 
there  is  no  descent,  there  cannot  be  a  guar- 
dian in  socage.  Quadring  v.  Downs,  2  Mod. 
177. 

4.  Such  a  special  guardian  cannot  transftr 
the  custody  of  the  ward  by  deed  or  will  to  any 
other.  Bedell  v.  ConotabU,  Vaugh.  179. 181. 
Sed  vide  3  Leon.  190. 

5.  A  guardian  ^n  socage  cannot  forfeit  hia 
interest  Osborne  v.  Garden^  Plow.  294.  3 
Leon.  190. 

6.  The  court  refused  to  appoint  one  for  an 
infant  returned  tenant  in  dower,  unless  in 
court  in  person.    2  Leon.  189. 

7.  The  court  of  chancery  may  oblige  a 
guardian  in  socage  to  give  security.  Qiiad- 
ring  V.  Downs,  2  Mod.  177. 

8.  Court  ought  not  to  be  kept  in  the  name 
of  the  heir,  but  of  the  gua  rdian.    Cro.  Jac.  98. 

9.  A  guardian  socage,  or  copyhold  guar- 
dian, may  bring  trespass,  make  leases,  &,c.  in 
his  own  name.  Wade  v.  Baker,  1  Ld.  Raym. 
131.    Cro.  Jac.  55.  98. 

10.  But  he  cannot  present  to  an  advowsoo. 
Cro.  Jac.  98. 

11.  A  guardian  in  socage  may  enter  for 
condition  broken,  and  make  leases.  1  Leon. 
322,323. 

III.  Guardian  inchivalrt. 
The  guardian  in  chivalry  shall 
have  •the  single  value  of  the  mar-  [  •TiT  ] 
riage  of  the  heir,  without  any  ten- 
der.  Talmer'a  case,  5  Ca  126  b.    Cro.  Jae. 
66.    Yelv.69.aC. 
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rv.  At  what  hue  ouAmiVAiaBip  csasbi. 

1.  A  guardianship  in  aocage,  or  under  an 
appointment  in  Chancery,  does  not  end  at 
fourteen,  unless  another  be  then  chosen  or  ap- 
pointed.   Rex  V.  Piertojif  Andr.  313. 

d.  The  guardianship  may  now,  by  the 
itatute,  be  till  one-and-twenty  years.    Bedeil 

V,  ConitabU,  Vaugh.  179. 

3.  The  trust  is  only  personal,  and  not  as- 
signable, neither  shall  it  go  to  Uie  executors 
or  administrators.    S.  C.  Vaugh.  160, 181. 

4.  If  the  father  appoint  tl^  custody  until 
one-and-twenty,  and  the  guardian  dies,  it  de- 
termines  with  the  death  of  the  guardian,  and 
is  a  condition  in  law,  if  he  live  so  long.  S.  C. 
Vaugh.  185. 

5.  Feme  guardian  in  socage  takes  husband 
and  dies,  the  husband's  interest  ceases.  &  C. 
Plow.  294. 

HABEAS  CORPUS. 
(a)  habeas  COBPU8  TO  REMOTE  THE 

PERSON,  p.  747. 
I.  Gknxrallt  respcctino  rr;  Aifo  BxaraN 

or  THS  MEANS  OP  OBTAININO  TBS  WRIT, 
AND  THE  FORM  OF  fT,  p.  747. 

II.  When  and  where  it  mat  tssoB,  p.  748. 
III.  When  not,  p.  748. 

IV.   Br  WHOM  GRANTED,  p.  748. 

V.  Of  the  RETURN ; — 

(a)  What  is  a  good  one,  p.  748. 

(b)  What  not,  p.  749. 

(c)  Regpecting  retunu  in  general;  and 

consequence  of  their  betng  informal, 
p.  749. 

VI.  Sheriffs*  and  gaolers*  fees,  p.  750. 


(B)  HABEAS  CORPUS  TO  REMOVE 
PROCEEDINGS,  p.  750. 

(A)  HABEAS  CORPUS  TO  REMOVE 

THE  PERSON. 

L  Generally  respbcting  it  ;  and  herein  of 

THE  MEANS  OP  OBTAINING  THE  WRIT,  AND 
THE  FORM  OF  IT. 

1.  The  writ  of  habeas  corpus  is  now  the 
most  usual  remedy  by  which  a  man  is  re- 
stored again  to  his  liberty,  if  against  law  he 
has  been  deprived  of  it.  BuaheWa  case,  Vaugh. 
136. 

2.  A  habeas  corpus  is  a  writ  of  rifht,  and 
the  highest  writ  a  party  can  bring.  MushelVs 
CRK,  1  Mod.  119. 

3.  A  habeas  corpus  ad  faciendum,  &c.  shall 
issue  of  course ;  but  a  habeas  corpus  ad  mbji- 
eiendum  must  be  on  motion.  Penriee v.Wynn, 
U  Mod.  306. 

4.  It  cannot  be  moved  for  without  a  copy 
of  the  commitment.    Reg.  v. ,  Gilb.  233. 

5.  Where  the  defendant  is  to  be  charged  in 
execution  on  several  judgments,  there  must  be 
a  habeas  corpus  on  evory  judgment  Petlit  v. 
Holloy,  2  Barnes,  179. 

6.  A  habeas  corpus  quashed,  because  di. 
rected  to  the  sheriff  or  gaoler  in  the  disjunc- 


tive.  JRexT.fb«lcr,Salk.35a  lUSim. 
586.S.C. 

7.  A  habeas  corpus  ought  to  be  de&icted 
to  the  sheriff,  where  the  party  ii  in  caakcj 
upon  a  writ,  and  not  to  the  gioler.  Ra  t. 
Fowler,  1  Ld.  Raym.  587.    1  StlL  M  S.  C 

6.  A  prisoner  committed  by  a  secretarjof 
state  roust  make  his  prayer  the  next  tarn, 
and  he  has  not  another  term  afler  be  ii  com- 
mitted by  rule  of  court  Rex  v.  Ltemrd,  1 
Stra.  142. 

9.  A  prayer  on  the  habeas  oorpos  id  nost 
be  entered  in  the  court  where  the  offcnee  u 
triable.    Rex  v.  Zeason,  1  Ld.  Rajm.  61. 

10.  A  habeas  corpus  in  term  time  sIkhU  be 
returnable  on  a  day  certain,  and  oot  inmfidi- 
ately.    Archer^e  case.  Fort  196. 

11.  On  habeas  corpus,  the  role  may  Ik  to 
bring  the  person  up  any  day  io  the  tenn, 
without  filing ;  but,  to  bring  mm  ap  i  (hj  ia 
another  term,  it  should  be  filed.  Rtx^.Skr- 
gaton,  12  Mod.  441. 

12.  Where  the  writ  is  retnniiUe 

at  *a  day  certain,  the  person  can  od.[  *748  ] 
ly  be  brought  up  then ;  alUer,  if  re- 
turnable i  mmed  lately.     A  non.  12  Mod.  SSi 
IL  When  and  where  it  hat  tacL 

1.  A  habeas  corpus  may  be  Usoed  into 
Berwick  or  the  Cinque  Ports.  Btrn^iott, 
Palm.  54. 

2.  A  habeas  corpus  lies  to  tbeCinqoeTorti 
to  bring  up  the  body  of  a  prisoner  in  execo- 
tion,  in  order  to  charge  him  with  an  actioo  la 
the  superior  courts.    1  Mod.  SO. 

3.  A  habeas  corpus  cum  eaiua  lies  to  the 
courts  of  the  Cinque  I^orts,  if  the  judges  that 
are  quati  parties  to  the  suit  Anon.  2  S»r< 
148. 

4.  One  committed  to  the  msrsbalby  vtf- 
rant  of  the  chief  justice  of  B.  R^  ouffat  to  k 
brought  up  by  habeas  corpus,  and  notbjniit- 
iijioB.Salk.349.    ilii  «.  Holt,  334. 

5.  One  committed  by  a  judge  in  hu  cten- 
hers  cannot  be  brought  up  withoot  JiaWtf 
corpus ;  one  committed  toths  marahal  bynw 
of  court  may.    Anon.  12  Mod.  64L 

III.  WincMiiOT. 

1.  On  commitmenU  by  the  House  of  t«»- 
mens,  no  court  can  deliver  on  a  habeaa  corpta 
Per  three,  contra  Holt,  C.  Jn  ^  ^-  ^^' 
Salk.  503. 

2.  A  habeas  corpts  will  not  lie  for  »  I^' 
committed  by  the  House  of  Lords,  on  as  '»J 
peachment  carried  up  against  him  oj  ^ 
House  of  Commons,  until  the  session  » 1"* 
rogued,  or  the  parliament  diasolfed.  ^ 
Earl  of  Danhy,  2  Show.  336. 

3.  One  committed  by  tlie  Admiralty  m  «' 
ecution,  is  not  removable  into  R  R-  ^ '? 
an  action  there.    Keacka  case,  Salk.  351. 

4.  One  brought  into  R  R.  '^J^^ 
brought  into  any  other  court  till  li«  »*"^ 
swered  there.    Anon.  1  Salk.  350.       .    ^ 

5.  Aliabeas  corpus  does  oot  lie  to  In^^ 
prisoner  confined  in  the  Gate-hoosetotM 
BaUey.    iSex  v.  (7i^6oiis»  2  Show.  313. 
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6.  The  court  will  not  ^nmt  a  habeu  coipna 
to  bail  a  person  charged  with  larceny.  Hex 
▼.  MicM,  U  Mod.  261. 

7.  A  habeas  oorpos  lies  not  to  the  oodnty 
palatine  of  Chester.    Anon,  1  Salk.  364. 

8.  A  person  oommitted  for  tredson  done  in 
Scotland  is  not  within  habeas  corpus  act  Rex 
▼.  Maekintoth,  Stra.  308. 

9.  A  role  for  a  habeas  to  examine  prisoners 
on  interro^tories,  and  to  have  their  deposi- 
tiona  read  m  evidence  at  a  trial,  denied,  for 
want  of  defendant*8  consent  Burdus  v. 
Shorter,  2  Barnes,  178. 

10.  If  a  commitraeat  ia  execution  by  a 
coart  of  oyer  and  terminer  be  wrong  in  form 
only,  the  defendant  will  not  be  discharged  on 
habeas  corpus,  but  bo  put  to  his  writ  of  error. 
BHhtWe  caae,  1  Salk.  34a 

11.  Commitment  by  rule  of  court  u  not 
within  the  habeas  corpus  act  Rex  v.  Leonard, 
8tra.  142.  10  Mod.  429.  S.  C.  Rex  v.  Dean, 
3  Show.  87,  88.  S.  P. 

IV.   Bv  WHOM  ORANTBO. 

1.  No  habeas  corpus  can  be  moved  for  in  the 
Common  Pleas,  unless  it  concerns  a  civil  cause ; 
yet  the  contrarr  was  permitted  in  the  case  of 
an  attorney  of  that  court  2  Vent  24.  Anon. 
Carter,  221. 

3.  The  court  of  Common  Pleas  may  grant  a 
habeas  corpus  to  bring  up  the  body  of  a  prison- 
er oommitted  by  a  justice  of  the  peace  for  re- 
fbsing  to  give  surety  for  his  good  behaviour 
pursuant  to  the  directions  of  a  penal  statute. 
Jonee'e  case,  1  Mod.  235.    2  Mod.  198.  S.  C. 

3.  By  16  Car.  1.  c.  10.,  if  any  person  shall 
be  committed  by  the  privy  council,  either  the 
court  of  King's  Bench  or  Common  Pleas  may 
grant  a  habeas  oorpos.    2  Mod.  199.  noiis. 

4.  Bf  31  Car.  2.  c./^.,  any  of  the  superior 
courts  m  tcrm*time,  and  any  judge  of  any  of 
those  courts  in  vacation,  may  award  a  habeas 
corpus  to  any  prisoner  whatever.  1  Mod.  235. 
naH$.  2  Mod.  199.  notia, 

V.  Of  th«  aCTURN ; — 
(a)  What  ia  a  good  one, 
1.  That  he  had  delivered  the  woman  to  her 
husband,  knows  not  where  she  is,  and  cannot 
produce  her,  is  a  good  ^return  to  a 
[  n49  ]  habeas  corpus.     Rex  v.  IVngAl,  1 
Stra.  915. 
3.  Upon  a  habeas  corpus  (or  bringing  up  a 
person  committed  for  breach  of  the  peace,  it  ia 
a  sufficient  return  that  ho  was  discharged  out 
of  custody  by  order  of  sessions.    ReX  v.  Be' 
theven,  Andr.  281. 

3.  So,  if  it  had  been  returned  generally, 
that  he  was  out  of  the  gaoler's  custody.  Andr. 
281.  S.  C. 

(b)  What  not. 

1.  To  a  habeas  corpus  to  an  inferior  court, 
oognisance  of  pleas  is  no  good  return.  Taylor 
T.  Reif^nold,  12  Mod.  666. 

2.  Habeas  corpus  returned  **  nullum  haheo 
taUm  in  eueiodia  mea,  nee  habui  die  impetra- 
ftsntt  brevio;^  it  is  insufficient  Rex  v.  Viner^ 
3  Ler.  Ida 


3.  Return  that  he  was  committed  to  the 
keeper  of  Newgate  by  the  court  of  aldermen 
not  good,  because  it  does  not  appear  that  he 
was  an  officer  of  the  city ;  the  court,  in  fact, 
knows  he  is  so,  yet  they  cannot  judicially 
Uke  notise  of  it  Rex  v.  Clark,  13  Mod.  113, 
114. 

4  But  if  it  appear  that  he  is  the  proper  of- 
ficer, as  to  the  marshal  of  B.  R.,  he  need  not 
aver  that  he  iathe  proper  officer.  12  Mod. 
114 

5.  A  prisoner  committed  per  mandadum  of 
the  lord  chancellor,  by  virtue  of  a  contempt  in 
Chancery,  was  presently  bailed,  because  the 
return  was  generally  for  contempts  to  the 
court,  but  no  particular  contempt  expressed. 
BueheWe  case,  Vaugh.  139, 140. 

6.  A  return  to  a  habeas  corpus  not  specify- 
ing for  what  cause  or  matter  the  party  was  ex- 
amined, is  too  general  and  insufficient  TAom- 
/tnson's  case,  12  Co.  102. 

(c)  Reepecting  relum§  in  general ;  and  con- 
eequence  of  their  being  informal. 

1.  The  return  to  a  habeas  corpus  must  be 
particular  and  certain.  Kendal  v.  Aoe,  5  Mod. 
83.    Cro.  Car.  133.  558,  659.  593.  T.  Ja  14 

2.  The  cause  of  the  imprisonment  ought  as 
specifically  and  certainly  to  appear  to  the 
judges  upon  the  return,  as  it  appeared  to  the 
court  or  person  authorized  to  commit  Bw 
sheWe  case,  Vaugh.  137.    T.  Jo.  14  &  C. 

3.  The  habeas  corpus  must  be  returned: 
where  the  commitment  is  by  warrant,  the  o^ 
ficers  must  return  the  warrant ;  aliier  of  com- 
mitments by  a  court  to  a  proper  officer  in  exe- 
cution. Rex  V.  Clerk,  1  Salk.  349.  Watoon 
V.  Clerk,  Carth.  69. 

4  The  omission  of  naming  the  committing 
magistrate  **  justice  of  the  peace,**  in  the 
warrant,  is  cured  by  styling  him  "justice  of 
the  peace"  in  a  return  to  httbeas  corpusl  King 
V.  Fownei,  2  Show.  183. 

5.  Return  to  a  habeas  corpus,  that  he  was 
committed  to  the  gaoler,  and  also  returning 
the  order,  which  was,  that  remaneat  in  eueto- 
dia  till  he  had  paid  a  fine  of  100/.,  though  the 
return  be  not  good,  yet  there  is  a  good  judg- 
ment returned,  so  he  was  not  discharged.  Rex 
V.  BytheU,  12  Mod.  74,  75. 

6.  A  habeas  corpus  returnable  immediately 
is  not  fixed  to  an  Boor,  but  to  a  convenient 
time.     1  Mod.  116. 

7.  The  court  will  not  receive  a  prisoner  be- 
fore the  return  of  the  writ  Day*9  case,  (^ 
Prac  C.  P.  108. 

8.  The  return  to  a  habeas  corpus  oannot  be 
supplied  by  affidavit  7  Mod.  234  Sed  vide 
Uutehino  v.  Player,  OrL  Bridg.  387. 

9.  Upon  a  writ  of  habeas  corpus  of  privilege, 
and  only  to  show  cause  why  the  party  should 
not  enjoy  his  privilege  in  the  common  Pleas, 
that  being  satisfied,  the  court  may  at  their  dis- 
cretion remand  the  prisoner,  and  not  meddle 
with  the  other  causes  returned  upon  him;  when 
the  cause  is  returned  upon  a  habeas  corpus  of 
privilege,  it  shall  not  be  taken  strictly,  as  other 
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pleading!  are,  bat  the  retarn  may  be  nipplied 
and  supported  by  eridenoe  of  &ct,  record,  cos. 
torn,  or  tbe  like.  Huldtina  ▼.  Playtr^  OrL 
Bridg.  284. 

10.  The  return  to  a  habeas  corpus  may  be 
amended  before  the  return  is  filed.  1  Mod. 
103.    Holt,  423. 

11.  Where  a  writ  of  habeas  corpus  runs 
**  to  return  the  body,  with  tbe  day  and  cause 
of  the  imprisonment,**  the  actual  day  of  the 
taking  is  seldom  material,  so  that  it  be  before 
tbe  serving  of  the  writ  Hutch\n$  v.  Player^ 
Or].Brid(r.275. 

12.  If  It  should  be  conceived  to  be  material, 

the  party  may  move  for  an  amend- 
[  *750  ]ment  ot  the  return;   but  it  is  no 

*cause  (or  discharging  the  party.  Id. 
ibid. 

13.  An  attachment  was  granted  against  a 
gaoler  for  denying  to  return  a  habeas  corpus. 
7Ux  V.  Colvin,  8  Mod.  226. 

14.  And  this  without  a  rule  to  return.  R§x 
T.  Wr^A<,2Stra.915. 

15.  An  aUtu  habeas  corpus  granted  upon 
insuMcient  return  of  the  former.  Amoil  1 
Salk.  35a 

16.  When  a  person  is  brought  up  by  habeas 
corpus,  the  return  shall  remain  in  court,  and  a 
oooT  of  it  only  be  given  to  the  marshaL  Anon, 
6  Mod.  180. 

VI.  SHKEim*  AND  GAOLVaS*  FKKS. 

1.  On  habeas  corpus,  the  officer  ought  to 
brinff  the  prisoner  into  court,  and  shall  expect 
his  charges  at  the  award  of  the  court  EeM  v. 
^,  T.Jones,!  7a 

2.  On  habeas  corpus,  prisoner  tendered 
above  Is.  a  mile  to  sherifii^  whch  they  reflised; 
an  attachment  was  granted.  FUns^a  case,  1 
Barnes,  276. 

3.  The  sheriff  was  allowed  more  than  12d. 
per  mile  for  bringing  up  a  prisoner,  who  was 
a  dangerous  person,  and  therefore  an  extraor- 
dtnary  guard  had.  Edmund'i  case,  Ca.  Prac 
C.P.8. 

4  A  habeas  corpus  must  be  obeyed  although 
the  foes  due  by  the  prisoner  are  not  t«indered 
to  the  gaoler.  Rez  v.  Oreenway,  2  Show.  172. 
JMfison  V.  jBar6er,  Stra.  814 1262. 


(B)  HABEAS  CORPUS  TO  REMOVE 
PROCEEDINGS. 

1.  It  is  better  to  remove  a  cause  by  habeas 
corpus.    Crosse  v.  Smilk,  12  Mod.  646. 

2.  A  habeas  corpus  will  not  lie  after  judg- 
ment   7  Mod.  Ua 

3.  It  comes  too  late  after  interlocutory  judg- 
ment, and  ^pmeedendo  will  be  granted.  WyaU 
r.Markham,  1  Barnes,  14a 

4  Too  late  after  issue  joined,  and  the  sheriff 
m^  proceed.    1  Barnes,  148, 149. 

5.  Habeas  corpus  does  not  remove  the  re- 
cord as  &  eertiorvri  does.  Hetktringtcn  v. 
RtvnMt,  Fort.  269. 

o.  On|removing  a  cause  by  habeas  corpus, 
tbe  record  is  not  removed,  and  the  plaintiff 


most  begin  de  novo,  AMftsrly  v.  BiUi,Sdk. 
252.  S.  C. 

7.  The  plaintiff  cannot  remove  his  em 
by  habeas  corpus.    Anon.  Ca.  Prtc  C  P.  S^ 

8.  If  a  habeas  corpus  be  returoAble  is 
Michaelmas  or  Easter  term,  the  defendant  ii 
not  entitled  to  an  imparlance.    1  Moi  1. 

9.  If  a  plaint  be  levied  against  a  feme  loleia 
an  inferior  court,  and  she  remove  it  bjr  babeu 
corpus,  and  put  in  bail  as  a  feme  solrjet  fi^hn 
plaintiff  declare  a^nst  her  assoch«ibe  ma; 
plead  coverture  in  bar.  Eikauigln  t.  jiey. 
no/if,  11  Mod.  142. 

10.  In  the  superior  court  the  pnmeili&si 
are  dt  mno^  and  the  court  takes  do  oodeeof 
the  proceedings  below,  or  of  what  preceded  tbe 
habeas  corpus ;  but  the  course  is  in  rad)  aa 
to  remove  the  matter  upon  the  habeai  oorpoi, 
and  the  court  will  grant  a  proudea^:  k 
though  a  habeas  corpus  be  a  writof  ri^fatfet 
where  it  is  to  abate  a  rightful  suit,  the  owrt 
may  refuse  it    11  Mod.  143  n. 

11.  A  habeas  corpus  operates  sf  tfvfmr* 
deoM  from  the  time  it  is  dehvered.  li^i 
case,  1  Mod.  195. 

12.  The  habeas  corpus  suspends  tbe  pDWff 

of  the  court  below,  and,  while  peadio;.  pro- 
ceedings there  are  cwam  nan  jitdkt.  Silk. 
352. 

13.  Upon  the  return  to  a  hsheu  offes, 
grounded  on  a  custom  of  the  city  of  1^*^ 
Uie  court  will  first  order  the  return  to  be  M 
for  the  purpose  of  controverting  the  cutom  ib 
an  action  for  a  false  return.    FsmMiT' 

Baldoe,  6  Mod.  177. 

14.  If  trover  be  brought  in  tbe  iberifis'cflut 

in  London,  and  removed  by  habeas  corposiat* 
the  King's  Bench,  the  court  m«?  inqaire  «<• 
the  cause  of  action,  and  order  the  defendaoti 
to  be  held  to  special  bail.  iMmUyj.Q^f^ 
7Mod.9.  . 

15.  A  procedendo  may  be  awtried  ate 
filing  the  return  of  a  habeas  corpus,  rvt- 

kerly  v.  Baldo,  1  Salk.  352. 

16.  Where  an  action  is  founded  on  the  ci» 

tom  of  London,  the  declaration  n>»^  ^' 
turned  on  the  habeas  corpus.  WtUe^  »•  W'rt*' 
Garth.  75. 

17.  If  a  person  come  in  on  habcucoi^ 
and  give  bail,  yet  if  it  be  not  at  the  re-  . 
turn  of  the  process,  he  cannot  'give  [  *^'' ' 
rules,  but  must  wait  two  terms:  and 
then,  if  there  be  no  decUratiod,  ^'^^ 
discharged  on  common  bail.  Ho^^"*^ 
Bowee^  6  Mod.  22. 

HABERE  FACIAS  POSSESSIONEM. 

1.  A  writ  of  habere  fiiciu  poosessionems 
not  completely  executed  until  »?.'  .    ^ 
session  be  given,  and   the  bsiliff  u  P"^. 
KingndaU  v.  Mann,  6  Mod.  S7.   i"^ 
iMod.  113.  . 

2.  If  a  person  be  turned  cot  of  I*"**"^ 
reoenUy  after  it  has  been  deUvered  to hioo^ 
der  an  habere  facias  powessiooeiD, toecocni 
on  the  first  writ  being  returned,  and  Un  T' 
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ciAl  circanutaneei  of  the  ouitar  itated,  will 
^rajit  a  n«w  writ    6  Mod.  37. 
{fSSe€  uim  anUj  tit  Ejcctmxnt,  di¥.  XXIV.  p. 

270.] 

HACKNEY  COACHES, 

1.  Letting  hones  to  be  used  with  a  gentle- 
man*e  coach  is  not  within  the  act  for  licensing 
Iia4:kne7  coaches.  BiUing$  ▼.  Edei^  3  Ld. 
Rajm.  1214    Balk.  612.  S.  C. 

2.  A  stage-coachman  letting  a  passenger 
down  before  he  gets  out  of  the  bills  of  mortal- 
ity, and  taking  a  fare  for  the  whole  staee,  is 
xiot  within  the  acts  for  licensing  hackney 
csoaches.  Rex  v.  Be^te,  2  Ld.  Raym.  1506. 
1  Ses8.Ca.3d2. 


HALF  PAY. 

1.  The  kinf  may  at  any  time  stop  the  paj 
of  an  officer  m  the  army,  by  signifying  his 
pleasure  that  it  shall  be  no  longer  paid.  Stu- 
mrt  ▼.  Tiuker^  9  Mod.  291. 

9.  Neither  fiill  nor  half  pay  of  an  officer  is 
aflsignable.    Id.  ibid. 

3.  Aithongh  an  officer*s  half  pay  k  not  as- 
fli^able  at  Taw,  yet  the  use  of  it  may  be  as- 
ai^ned  in  equity;  and  when  so  assigned,  the 
— lignor  cannot  maintain  an  attumptU  for  it 

money  had  and  received  to  his  use.  Sttutrt 

J^xker^  cited  9  Mod.  291.  note. 


HEIR. 
I.  Dimnnoii  of  thk  word;  and  gkmvrai^ 

LT  KISPJBCTINQ  AN  HOE,  p.  751. 

II.  Who  shall  bk  heie,  p.  752. 
III.  What  ooks  to  the  heir,  p.  752. 
IV.  Whin  the  heir  takes  bt  descent,  p. 
.      753. 
y.  When  he  takes  bt  purchabe,  p.  754. 
VI.  Proceedings  by  the  heir,  p.  755. 
VIL  Froceeoinos  against  the  hkir;-^ 

(a)  When  and  how  ehargeabU^  p.  755. 

(b)  ProeeUt  p.  755. 

(c)  Declaratiany  p.  756. 

(d)  Defence  andpUoM^  p.  756. 

(e)  RtpUeatunUt  P*  757. 

(f )  Evidence,  p.  757. 

(g)  F«r<iict,  p.  757. 
(h)  Judgment,  p.  757. 
(i)  Execution,  p.  757. 


I.  BBmanON  of  the  word;  and  generally 

RESPECTING  AN  HEIR. 

1.  The  word  **  heirs**  is  nomen  aiUectimm ; 
and  is  sometimes  so  taken  when  it  is  only 
**  heir,**  in  the  singular  nomher.  Bwrehkt  ▼. 
Jhirdam,  2  Vent  313.  WhUe  v.  CoUtiis, Com. 
291.    Petty  v.  Goddard,  OrL  Bridff.  42. 

2.  Under  the  word  **  heirs**  assignees  can- 
not take.    1  And.  299. 

3.  If  huids  be  giren  to  J  S  and  his  right 
lieirs,  the  words  **  right  heirs**  are  words  of 
limitation,  and  not  of  purchase.  Woodright 
w.  Wright,  10  Mod.  370. 
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4  So,  thoQgh  an  entire  estate  shonld  inter- 
vene between  the  devise  or  the  grant  to  J  S, 
and  that  to  his  right  heirs.  S.  C  10  Mod. 
372. 

*5.  The  heir  is  in  representation,  [  *T52  ] 
in  point  of  takinr  by  inheritance,  the 
same  person  with  the  ancestor.     2  Saond. 
369  a. 

6.  The  heir  has  no  title  in  the  life  of  the 
ancestor.  Wtmbuah  v.  2^t26ois,  Plow.  55, 
48,49. 

7.  No  one  shall  take  against  the  heir,  with- 
out an  express  devise  to  him.  Fowler  v. 
BlaekweU,  Com.  353. 

8.  Doubtful  words  in  a  will  ought  to  be  in^ 
terpreted  for  the  benefit  of  the  heir,  and  not 
to  disinherit  him.  Cocib  v.  Gerrard,  1  Saund. 
185. 

II.  Who  shall  be  bzdu 

1»  A  monster,  not  having  the  shape  of  man- 
kind, is  no  issue  in  law;  but  a  mere  defect  or 
deformity  in  hand  or  feet  is  immaterial. 
Paine'B  case,  6Co.  35  a. 

2.  He  that  takes  as  heir  male,  or  female, 
by  descent,  must  be  heir,  and  also  male  or 
female,  to  have  both  words  verified  in  him. 
Counden  v.  Gierke,  Hob.  31, 33. 

3.  One  seised  a  parte  materna  conveys  the 
whole  to  B,  part  to  him  for  life,  and  part  for 
years,  with  divers  remainders  in  tail,  remain- 
der to  his  right  heirs;  this  is  the  old  reversion, 
aad  the  whde  shall  go  to  the  heir  a  parte  ma» 
tema.    ChtdhM  v.  Breeetone,  3  Lev.  406. 

4.  A  parehaser  of  Umd  in  fee  dies  without 
issue;  his  mother  has  a  brother,  and  so  has 
his  grandmother  ex  parte  patema;  this  shall  be 
the  heir,  and  not  the  maternal  unele.  3  Dy^ 
314.  pL  95. 

5.  Warranties  and  estoppels  descend  upon 
the  heir  general,  and  not  upon  the  heir  in 
gavelkind,  borough-english,  or  by  po»8e$$i9 
fratrie,    Counden  v.  Gierke,  Hob.  31. 

6.  The  heir  can  inherit  from  his  ancestors, 
unless  the  blood  between  them  be  corrupt.  2 
Ra94 

7.  Two  sons  of  a  man  atUinted,  bom  before 
the  attainder,  can  inherit  to  one  another. 
PkdnLl9. 

8.  A  man  attainted  has  issue  a  son  and 
daughter,  and  is  pardoned;  the  son  purchases 
lands,  and  dies  without  issue;  the  daughter 
will  inherit    2  Ro.  93. 

9.  The  second  son  shall  inherit  the  land 
purchased  by  his  eldest  brother,  notwithstand- 
ing the  attainder  of  the  ftther.  HobM»  case, 
4  Leon.  5. 

10.  An  act  of  parliament  that  the  hehrs  of 
J  S,  a  person  attainted,  shall  enjoy  the  land, 
the  person  who  would  have  been  heir  had  no 
attamder  been,  shall  enjoy  them.  WheaHy  v. 
Thoimae,  1  Lev.  73. 

11.  llie  two  sons  of  aliens  naturalised  shall 
inherit,  and  shall  be  heirs  to  one  another. 
GMngwood  y.  Pace,  1  Lev.  59. 
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IIL  What  oocs  to  tmi  mnu 

1.  The  heir,  and  not  exoentor,  fhall  havo 
the  surplai  of  the  teaiator*!  real  eaUto,  leaaed 
or  deviaed  to  be  sold  for  the  payment  of  debts 
or  legacies.    Ratelife  r.  Rxrper^  10  Mod.  94. 

9  Mod.  171.    2  Vent  359. 

2.  A  remainder  or  reversion  expectant  on 
an  estate  tail,  is  not  assets  ibr  the  heir,  in  debt 
en  a  bond  made  hj  the  fbther.  Sir  A,  Mild- 
ifMnr*«  case,  6  Co.  40  a. 

9.  Lands  given  in  tmat  or  deviaed  to  pay 
debts,  A«.  sluill  bo  deemed  as  money  in  res- 
pect to  the  creditors,  bnt  not  in  respect  to  the 
beir  at  law.    R^tt  v.  Raddiffe,  9  Mod.  171. 

4  The  heir  may  compel  a  oonveyance  of 
the  tmst  estate  to  himselfl  apon  his  own  pay- 
ment  of  the  debts  and  leffaciea.  10  Mod.  337. 
S40,241. 

5.  Or  may  determine  what  part  of  the  land 
the  trostees  shall  sell  for  the  payment  of  them. 
Eopr  ▼.  Radelife,  10  Mod.  237. 

o.  Lands  were  settled  in  marriage  on  tma- 
teea,  6lc^  that  if  the  wile  survived  she  should 
reoeive  the  profits  as  they  were  then  let;  the 
husband  made  leases  and  advanced  the  rent, 
and  decreed  that  the  heir  at  law  should  have 
the  advanced  rent  LmwUy  v.  LneUy^  9  Mod. 
9SL 

7.  The  heir  ahall  not  have  the  emUementa 
fowed  by  the  ancestor.    Hob.  133. 

8.  The  executor,  and  not  the  heir,  ahall  have 
hangings,  Slc,    Harvey  v.  Harvey^  3  Stra. 

9.  Glass  annexed  to  windows  will  go  to  the 
heir,  and  not  to  the  executors;  and  wainscot, 

in  whatever  wa  v  ftstened  to  the  posts 
[  *7SS  ]  or  walls  of  the  house,  cannot*  be  re. 

moved  by  the  lessee.  HerlakendenU 
ease,  4  Co.  63  a. 

10.  Lands  devised  to  the  wife,  to  be  sold  to 
pay  debts,  Slc^  not  being  sold,  if  the  personal 
estate  will  pay  the  debts,  the  heir  shall  have 
the  whole  lands.  Buggitu  v.  Yatett  9  Mod. 
122. 

11.  If  one  articles  to  buy  land,  and  dies 
before  conveyance,  the  heir  may  claim  the 
land,  and  compel  the  executor  to  pay  for  it  out 
of  the  personal  estate.    AicherUu  v.  Vernon. 

10  Mod.  52a 

12.  If  a  lease  be  made  reaerving  the  rent  to 
the  lessor,  and  his  executors  or  his  assigns, 
the  heir  shall  not  have  it  Ingram  r.  TUML 
St  Mod.  93. 

13.  Where  the  father,  seised  in  foe,  and  his 
■on  and  heir  apparent,  make  a  lease  for  years, 
io  commence  on  the  father's  death,  rendering 
rent  to  the  son  by  his  proper  name,  yet  the 
■on  shall  not  have  the  rent  SackevereU  v. 
Froggatt,  3  Saund.  370. 

14.  If  a  lease  reserve  the  rent  annually 
during  the  term  to  the  lessor  and  his  assigns, 
the  heir  shall  have  it,  though  not  named. 
Saeheverd  v.  Froggart^  3  Mod.  93.  iiaCw. 

15.  A  future  interest  in  an  estate  of  inheri. 
tance  will  dcMend  to  the  heir.  Mafht^.MKrhBy 
10  Mod.  431. 


16.  In  all  caaee,  when  any  one  dun  kf 
descent  as  special  heir,  he  shall  taketixWae. 
fit  of  a  right  of  entr^,  which  desoendttoUa 
for  the  infancy  of  hu  ancestor ;  so,  if  the  u. 
cestor  were  nom  compote  Sfc  Wlaitui^tmH 
case,  8  Co.  43  a. 

17.  If  a  warranty  descends  npoo  the  beir 
who  at  the  time  of  the  foil  of  the  vanutjii 
an  infant,  and  his  entry  lawfol,  it  if  oot  bv- 
red  by  the  warriinty,  bat  ho  may  ifbwirdi 
enter  and  avoid  the  estate  within  i  jcv,  or 
after  his  foil  age ;  aema,  if  he  hss  oahiiigiit 
of  action.  Ckudleigk*9  case,  1  Ca  1»  i. 
[See  aUo  ante,  tit  Kxscoroa,  div.  XV.piCSl] 

IV.  Whkn  the  Hzn  takis  sr  obcer. 
1.  When  two  rights  meet  in  one  pentt, 
t.  f.  by  descent  and  by  devise,  the  deflooit,  b^ 
ing  the  more  noble,  takes  place,  ^itk  r. 


THgg,  8  Mod.  23. 
2.  Wl 


hen  the  heir  takes  any  tfan|f  which 
might  by  possibility  have  vested  in  tko  aneei> 
tor,  although  it  firat  vested  in  the  heir,  lad 
never  in  the  ancestor,  yet  the  beir  ihiU  be  a 
Quaei  by  descent  SMUy'e  case,  1  Go.  93k 
Markt  v.  Mark$,  10  Mod.  431. 435. 

3.  Where  the  anoeetor  takes  in  ttbie  df 
freehold,  and  in  the  same  gift  or  eonwfuee 
an  estate  is  limited,  either  medistdjrorioiM' 
diately  to  hia  heira,  either  in  foe  or  io  tul,  the 
worda  **  the  heirs"  are  words  of  fiouWtMnof 
the  estate,  and  not  worda  of  pnrcbaie;  not, 
where  the  ancestor  takes  only  a  chattel  iot& 
rest,  or  the  limitation  is  to  the  beir  in  the  ud* 
gular  number.    SkeiUy*$  case,  1  Co.  104  l 

4  Where  the  same  estate  is  devised  iom 
which  he  would  have  taken  by  descent,  he  s 
in  by  the  descent,  notwithstanding  the  po» 
bility  of  a  charge ;  and  if  the  estate  if  (be  floe 
in  quality,  the  heir  takes  by  descent,  ootfifit 
standing  an  absolute  charge.  Clerk  i.Sni^ 
ISalk.341.andnete.  Com.  73.  a  C.  Eatr- 
eon  v.  Inehbald^  1  Ld.  Raym.  738. 

5.  One  seised  in  fee  a  parte  swferse,  gim 
it  to  his  executors  for  sixteen  yesn^  pif* 
ment  of  his  debts;  and  then  to  A  who  b beir 
a  parte  matema ;  he  shall  be  in  by  defoest, 
and  not  by  purchase.  Hedger  v.  Raee,  3  Uf' 
137.  Sed  tfide  LoddingUm  v.  £»<.  3  Lef. 
433. 

6.  A  feoffment  to  uses,  the  rercnrioD  in  w 
to  the  heirs  of  the  feofibr,  his  heir  tikes  br 
descent;  sitter  in  wills  and  devisea  S^^' 
Trigg,  8  Mod.  S3. 

7.  A  having  two  eons,  C  and  DiWf"* 
to  stand  seised  to  the  use  of  C  in  tail  o» 

special,  and  for  want  of  such  issue,  to  the  A«J» 
male  of  his  own  body,  and  for  wut  of  Mcfi 
issue,  to  his  own  right  heirs  for  erer;  C  fli^ 
leaving  issue  a  aoo  £,  and  a  dti^^^  '^ 
then  A  dies,  and  £  dies  without  u^f  i^ 
eeUte  vested  in  E  as  a  purchsser,  aod  ui^ 
his  death  his  unple  D  takes  H  by  deee^ 
heir  male  ofthe  body  of  A.  SbalW*** 
1  Mod.  236. 337.  3  Mod.  807.  &  C  ^^ 
R  The  heir  of  a  remainderjom  ei^w^ 
upon  an  estete  tail,  though  ths  eaff^  ^ 
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be  Are  the  reniftinder  ftUa  in,  it  in  bj  deaotnt 
JScMsei**  caw,  3  Dy.  136.  pL  17. 

9.  Recovery  to  the  uie  of  himielf  for  lifb, 
remainder  for  yean  to  a  ftranger,  remain- 
der •  to  the  heirs  male  of  the  body 

[  ATM  ]  •of  the  tenant  for  life,  and  to  the 
heirs  male  of  the  body  of  such  heirs ; 
be  who  safiers  the  recovery  dies,  and  aftcN 
-vrards  execution  is  sned;  the  heir  takes  by 
clescent,  not  by  purchase.    Mo.  137. 

10.  A  man  devises  his  land  to  his  wife  for 
life,  and  after  her  decease  to^is  next  heir  at 
l&w,  and  his  heirs  for  ever,  proviso  that  they 
pay  1002.  six  months  after  the  decease  of  the 
"wife,  as  she  shall  appoint  by  her  last  will,  and 
lie  charges  the  land  with  it;  the  heir  takes  by 
descent,  and  not  by  purchase.  Clarke  v. Smith, 
1  Lutw.  313, 314,  315,  3l6. 

11.  On  a  devise  to  an  heir  at  law,  paying 
Bvch  and  such  legacies,  Scc^  and  for  default 
thereof  remainder  over ;  the  heir,  until  defiiult 
made,  is  in  by  descent,  and  the  other*s  interest 
is  by  way  of  executory  devise,  iinon.6  Mod. 
5241. 

12.  Devise  of  202.  a*piece  to  the  younger 
sons,  and  that  the  eldest  shall  have  the  land  to 
him  and  his  heirs ;  and  if  he  do  not  pay  the 
money,  the  younger  ehall  have  the  land  in  fee ; 
this  is  a  condition  precedent  to  the  devise  to 
the  younger,  but  the  elder  is  in  by  descent 
Mo.  644. 

13.  A  man  cannot  by  conveyance  at  com- 
mon Uw,  by  limitation  of  uses,  or  devise,  make 
his  right  heir  a  purchaser.    1  Vent  381. 

14.  Devise  of  a  fee  simple  to  the  devisor's 
own  right  heirs,  by  the  name  of  heirs,  is  vcid, 
and  the  heir  )s  in  by  descent;  otherwise  of  a 
tail  Counden  v.  Vlerke,  Hob.  30.  2  Leon. 
101.    3Leon.  1.  8. 

15.  An  estate  may  go  to  him  in  reversion, 
and  afterwards  return;  as  where  tenant  in 
tail  dies  vritfaout  issue  bom,  and  his  wife  is 
enceint,  if  a  son  be  afterwards  bom,  he  shall 
take  by  descent  Thomby  v.  Heelioood,  Com. 
217. 

1 6L  There  eannot  be  a  descent  of  the  moiety 
to  one  coparcener  as  heir.  Reading  v.  JRoys- 
I0f^  Salk.  242. 

17.  Devise  of  two  parts  of  eapiU  land  to  a 
stranger,  and  of  the  third  part  to  the  heir  in 
tail,  remainder  -over  to  another  stranger  in 
fee;  the  heir  shall  have  the  third  part  of  the 
two  parts,  and  the  third  part  of  the  third  part 
by  desoeot  in  fee.    Mo.  38. 

18.  Devise  in  tail,  remainder  for  life,  re- 
mainder  in  four  parts  to  four  persons  sepa- 
rately, their  heirs  and  assigns,  and  in  case 
any  of  them  should  die  before  the  estate  should 
devdve,  the  firarth  part,  which  the  person 
dying  would  have  been  entitled  to,  if  living,  to 
be  conveved  to  his  heirs;  one  of  them,  before 
any  of  the  contingencies  hap|>ened,  by  will, 
charged  bis  fourth  part  when  it  should  come 
to  his  heir  with  payment  of  a  sum  of  moncjr ; 
this  was  deemed  a  vested  remainder,  the  heir 
not  a  purchaser,  and  the  money  deetted  to  be 


raised.    ThonUn  y.  BUckbenttwe,  W.  Ke- 

ly.7. 

V.  WbCT  BB  takes  BT  PUaCBASB. 

1.  A  devisor  mav  make  his  own^  heir  take 
by  purchase,  by  a  plain  declaration  in  the  wilL 
Cotlinfiwood  v.  Pace^  Or).  Bridg.  413. 

2.  Devise  takes  effect  before  descent,  Ibr 
devisee  is  in  by  act  executed  in  the  life  of  de- 
visor.   2  And.  11. 

3.  Though  a  man  cannot  be  heir  during  his 
father's  life  so  as  to  inherit,  jet  he  may  take 
as  purchaser  by  the  name  of  heir,  according 
to  the  intent  of  the  parties.  Jonee  v.  Richard' 
ion,  2  Lev.  232. 

4.  A  having  two  dausrhters,  one  has  a  sout 
and  dies ;  A  devises  lands  to  the  son ;  he  takes 
by  the  devise  and  not  by  descent  Reading 
V.  Royeton,  Salk.  242.  Com.  123.  2  Ld. 
Raym.  829.  S.  C. 

5.  **  Issue  male"  may  be  a  word  of  purchase 
in  a  devise,  and  denote  a  particular  person, 
and  the  first  son  will  take  unless  there  be  two 
sons  then  living.  LuddingUm  v.  Kune,  1  Ld. 
Kaym.  205, 206. 

6.  If  a  testator  devise  his  estate  to  his  eldest 
son,  provided  he  pay  20/.  to  the  executrix  to- 
wards the  payment  of  his  debts,  the  son  takes 
the  estate  by  purchase,  and  therefore  it  is  not 
assets  in  his  nands  so  as  to  be  liable  to  the 
bonds  of  his  ancestor.  BriUam  v.  Chamockf 
2  Mod.  286. 

7.  The  heir  general  shall  take  gavel-kind 
or  horough-English  lands,  that  go  by  way  of 
purchase,  though  he  cannot  take  them  by  de« 
scent.    Hob.  31. 

8.  Whoever  take  by  purchase  as  heir  special, 
ought  to  be  heir  general  as  well  as  heir 
special    Shelly'e  case,  «1  Co.  93  a.  [  n65  ] 
Contra,  1  Ld.  Raym.  185.  and  1  Co. 

p.  228.  last  edit  note  (t). 

VI.  Pkocxediugs  bt  thb  hkdl 

1.  He  may  have  an  action  on  a  covenant 
made  to  his  ancestor  for  good  title.  2  Saund* 
181.  e,  n.  Tc]. 

2.  He  shall  have  covenant  for  not  asniring 
lands.     WoUon  v.  Cook,  1  And.  54, 55. 

3.  But  not  debt  upon  bond.    Id.  ibid. 

4.  If  the  tomb  or  monument  of  an  ancestor 
be  defaced  or  destroyed,  an  action  lies  for  the 
heir  at  law.  Ateherlmf  ▼.  Fernoii,  10  Mod. 
529. 

5.  The  heir  has  no  action  against  any  one 
that  shall  deface  his  ancestor's  arms  in  a 
church.    Fnmeee  v.  Ley,  Cro.  Jac.  367. 

6.  He  who  claims  lands  as  heir,  ought  to 
make  himself  heir  to  him  who  was  last  seised. 
JK^Z/oio  V.  iSoieden,  Carth.  12a  Vtde2Saund. 
7e. 

7.  Error  on  a  plea  of  land,  must  be  brought 
by  the  heir  to  the  land,  and  he  must  show 
how  he  is  heir.    2  Saond.  45  e.  46  a. 

8.  On  error  by  the  plaintiff  vt  eonoanptu 
neua  et  haree,  vis.  JUius,  dLC,  it  is  sufficient, 
without  showing  the  descent  from  mere  aiu 
oestors.    Price  v.  Datnee,  3  Mod.  152. 
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VII.  pROOUDIliOf  AOAINIT  TBB  HKUl. 

(a)  When  and  how  ehar^eobU, 

1.  An  heir  majbe  charged  in  covenant  as 
■asignee.    1  Saund.  11 2.  n.  [c]. 

2.  Debt  is  maintainable  against  the  heir  as 
against  executors,  in  respect  of  assets.  1 
i&d.  7. 

3.  Where  he  sells  land  liable  to  the  debt  of 
his  ancestor  before  an  action  brought  against 
him,  he  shall  answer  the  value  out  of  his  own 
•state.    3Salk.  180. 

4.  If  the  heir  take  by  devise,  he  mav  be 
charged  bj  a  specialty  creditor  under  3  W. 
&.  M.  c  14.,  as  heir  and  devisee.  2  Saund. 
8e. 

6.  If  he  take  an  estate  by  descent,  it  shall 
be  liable  to  the  bond  debts  of  his  ancestor.  1 
Mod.  2. 

6.  By  29  Car.  2.  c.  3.,  if  any  cestui  que  trust 
leave  a  trust  in  fee  simple  to  descend  to  his 
heir,  it  shall  be  taken  to  be  assets  by  descent. 
1  Mod.  2.  notie. 

7.  A  reversion  in  fee  expectant  upon  an 
estate  tail,  is  not  assets  to  charge  the  heir. 
KeUow  V.  Rowden,  Carth.  126.  3  Lev.  287. 
&C. 

8.  Conusor  of  a  judgment  aliens  part  of  his 
land,  the  purchaser  having  no  notice,  and  the 
other  part  descends,  the  neir  shall  not  have 
contribution  against  the  purchaser.  Ooodall 
T.iltwrs,  W.Kcly.3. 

9.  Sci,  fa.  lies  against  the  heir  alone  upon 
a  recognizance  of  his  ancestor,  and  he  is  not 
entitled  to  contribution  from  purchasers  of 
part  of  the  land  as  they  are  against  him.  Har' 
bert'e  case,  3  Co.  11  b. 

10.  The  heir  of  him  that  dies  in  execution 
is  no  further  chargeable.    Hob.  52.  56.  63. 

11.  He  shall  not  be  liable  for  the  debt  of  his 
ancestor,  any  further  than  to  the  value  of  the 
lands  descended.  Buckley  v.  NightingaU, 
Stra.  665.    2  Saund.  7  a. 

12.  If  a  man  binds  himself^  his  heir  is  not 
bound  unless  named.    2  Saund.  137. 

IS.  If  one  grant  a  rent-charge  without  say- 
ing  pr9  ie  et  StgredUme,  the  heir  of  the  grantor 
is  not  chargeable  in  a  writ  of  annuity.  FotUr 
▼.  Jodieson,  Hob.  58. 

14  And  if  he  is  not  expressly  bound  he  is 
not  liable,  although  he  promises  to  pay  the 
money  due  on  the  bond.  Barber  v.  Ax,  2 
Saund.  136.    1  Vent  159.    2  Keb.  811.83a 

15.  Debt  does  not  lie  against  the  heir  on  a 
reoognikance  or  a  jud^ent  recovered  against 
his  ancestor,  but  a  icLfa,  only  to  have  execu- 
tion of  the  ancestor*s  lands  in  his  possession ; 
and  as  the  heir  in  this  case  is  charged  as 
terre-tenant,  though  he  pleads  a  false  plea,  the 
judgment  must  be  special  against  him  for 
assets  descended;  otherwise  where  he  is  sued 
in  debt  on  the  obligation  of  his  ancestor.  Har^ 
berVi  case,  3  Co.  11  b.  2  Saund.  7. 
(b)  ProceBi, 

1.  No  writ  with  an  ae  etiam  clause  can 
issue  against  him.  2  Saund.  52  «.  Anon,  12 
Mod.  511. 


2.  The  defendant's  ocmnnago  need  nst  b* 
stated  in  the  wiiL    2  Saund.  7  e. 

•(c)  Declarati&n,         [  ^TSS  ] 

1.  An  action  of  debt  againM  an 

heir  on  the  obligation  of  bis  ancestor,  must  be 
hi  the  ddtet  and  detineL  2  SanniL  77  c 
Goodtnn  v.  JVeuton,  1  Lev.  130. 

2.  But  if  in  the  detinet  only»  it  is  cared  by 
verdict    Combers  v.  WaUon^  1  Lev.  284. 

3.  If  one  person  represents  both  beir  snd 
executor,  he  may  be  sued  in  both  capscitira. 
Haisrht  v.  Lanfham,  3  Lev.  304.  Ama.  12 
Mod.  328.  &  P. 

4.  The  lands  of  the  heir  are  cbargeaUebj 
bond  of  his  ancestor  as  terre-tenant,  and  oA 
as  heir,    iinon.  12  Mod.  404. 

5.  The  sUtute  3  W.  4l  M.  c  14.  givea  sn 
action  on  bond  of  devisor  against  heir  andds- 
visee  jointly.    2  Saund.  6  6,  c 

6.  The  statute  does  not  extend  to  specialty 
contracts  or  covenants,  other  than  tJie  spe- 
cialty debts  of  the  devisor.    2  Sennd.  8  c. 

7.  In  an  action  against  the  heir  on  a  co- 
venant made  by  the  ancestor,  it  is  not  neces- 
sary to  allege  m  the  declaration  that  the  heir 
had  lands  by  descent;  if  be  bad  nooe,beiBait 
plead  it    jD^e  v.  S^peettn^,  WiDes,  587. 

8.  Nor  is  It  necessary  in  an  actioB  of  deU 
against  the  heir.    Willes,  587. 

9.  The  phuntiff  need  not  show  that  the  exe- 
cutors have  not  assets.  Wetidmle  v.  AdamM, 
Plow.  193. 

10.  It  is  said  ho  cannot  charge  himsdf  by 
his  promise,  unless  he  have  assets.  3  Leoa. 
67,68. 

11.  In  an  anumptit  aninst  an  heir  en  his 
promise  to  pay  money  due  on  his  anoeilarli 
bond,  it  ought  to  be  averred  that  the  obligor's 
heir  was  expressly  bound.  &r6er  v.  /bsi  2 
Saund.  136w 

12.  The  court  will  intend  a  personal  fia 
against  an  executor  if  he  has  assets,  althoogb 
it  be  not  averred,  but  not  a  real  lien  agaisit 
an  heir,  unless  it  be  expressly  alkged.  9 
Saund.  136. 

13.  The  declaration  must  always  slate  tbs 
intermediate  descents  specially,  unless  the  in- 
termediate heirs  had  not  actual  seisin.  SiUtm 
V.  Rowden,  3  Mod.  255.    1  Show.  S4a  &C 

2  Saund.  7  d, 

14  It  need  not  be  shown  how  the  defendsat 
is  heir.  Salk.  355.  3  8alk.l7a  ZVnAsaiv. 
iSteeenson,  6  Mod.  241.    2  Saund.  7  c. 

15.  The  heir  of  an  heir  is  chargeable  upon 
a  bond  the  same  as  the  immediate  heir,  and 
the  heir  can  have  his  age;  and  if  one  be  wiUua 
age,  the  parol  shall  demur  for  alL    Mo.  74 

16.  A  having  two  sons,  binds  himself  and 
his  heirs,  and  dies;  the  eldest  enters  on  hit 
land  and  dies;  the  youngest  entering  shall  be 
charged  as  heir,  and  so  shall  his  grandson. 

3  Dy.  36a  pi.  46. 

(d)  Defence  and  pUoM, 

1.  An  infant  heir  may  pray  the  parol  ts  de- 
mur.   3  Co.  11  b. 

2.  The  heir,  to  discharge  himselC  nrait 
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oonftft  the  action,  and  ahow  the  value  of  the 
aiMeta.    Salk.354    SSannd-Ta. 

3.  He  may  plead  payment  to  other  bond 
ereditom,  to  the  full  valae  of  the  lands;  though 
not  that  he  has  laid  money  out  to  the  (ml 
Tttloe  in  repairs.  Stra.  665.  3  Saund.  7  a. 
IK.  n. J/]. 

4»  where  debt  upon  a  specialty  is  brought 
against  an  heb,  he  may  plead  rien$  per  de- 
weemi;  and  if  it  be  ibund  against  him,  the  jury 
shall  inquire  of  the  value  of  the  lands  descend- 
ed by  statute  3  &  4  W.  &  M.  c  14.  Jeffery 
▼.  Bamno,  10  Mod.  18, 19. 

5.  But  he  shall  not  have  leave  to  plead  ritna 
per  descent  with  any  other  plea,  unless  he 
maJie  affidavit  that  he  has  riene  per  deeeenL 
CarringUfh  v.  ^arren^  10  Mod.  334,  335. 

6.  To  debt  against  an  heir  on  the  bond  of 
hifl  ancestor,  the  heir  may  plead  that  the  obli- 
goT,  his  aneestor,  died  intestate ;  that  adminis- 
tration was  committed  to  A  B,  and  that  he, 
the  administrator,  gave  the  plaintiff  another 
bcMid  in  full  satisfkction  of  the  former.  Blythe 
T. /fii2,lMod.225. 

7.  The  heir  cannot  plead  that  there  is  an 
executor,  and  that  he  has  assets.  2  Saund. 
7  a.  Plow.  439.  2  Dy.  904.  pi.  3.  Contra, 
Daviee  v.  Churthmanj  3  Lev.  189. 

8.  The  heir  and  executor  are  both  charge, 
able  on  specialties,  and  it  is  no  plea  for  ue 
<me  to  say,  that  another  action  is  depending 
against  the  other.    iistgJU  v.  XangAam,  3  Lev. 

9.  If  he  be  seised  of  a  reversion  expectant 

on  a  term  of  years,  he  cannot 
[  *757  ]  *plead  the  term  in  delay  of  execution. 

2  Saund.  7  e.  iStoiiM  v.  ilfigeZ,  Salk. 
354. 

10.  If  he  so  pleads,  a  general  judgment  shall 
be  given  for  his  &lse  {Sea.  S.  C.  Salk.  355. 

11.  But  otherwise  when  the  reversion  is 
expectant  on  a  term  for  life.  2  Saund.  7  e* 

(e)  RepUeatunu 

h  In  debt  against  an  heir  on  the  bond  of  his 
ancestor,  if  the  defendant  plead  that  his  an- 
oeator  leased  his  estate  for  years,  and  that  he 
has  no  assets  prater  the  reversion  expectant, 
the  plaintiff  may  repl^  generally,  assets  bv 
descent ;  for  the  reversion  is  assets,  although 
the  heir  cannot  have  the  benefit  of  it  till  me 
lease  is  expired,  Obnston  v.  Stanhope^  2  Mod. 
60. 

3.  The  statute  3  W.  &  M.  c.  14  s.  6.  has 
given  a  replication  that  the  heir  had  lands 
before  writ  brought,  dtc.  2  Saund.  8. 

3.  He  may,  and  ought  generally,  to  reply 
aceording  to  the  statute,  though  the  heir  has 
not  sold  the  land;  though  the  plaintiff  may 
■till,  if  he  please,  take  issue  on  the  riene  per 
descent,  and  must  then  take  the  common  law 
judgment  2  Saund.  8.  8  a. 
(f)  Evidenee. 

1.  In  riene  per  deaeent^  the  heir  gives  an 
extent  in  evidence ;  he  must  prove  a  copy  of 
the  bond  to  the  king.  &unoood  v.  AdderUy^ 
1  Ld.  Raym.  734. 


2.  In  debt  against  a»  heir  on  the  bond  of 
his  ancestor,  the  defendant  pleaded  rient  per 
descent  the  day  of  the  writ  purchased,  upon 
which  issue  was  joined ;  held,  the  plaintiff  may 
give  in  evidence  a  fraudulent  conveyance  to 
defraud  him  of  his  action.  J2oii«  v^  Che^  5 
Co.  60  a. 

(g)  Verdict. 

1.  On  issue  taken  on  a  replication  ef  assets 
under  3  W.  dt  M.  found  for  plaintiff,  the  jury 
shall  assess  the  gross  value  of  the  land.  3 
Saund.  8. 

2.  In  debt  against  an  heir  on  the  bond  of 
his  ancestor,  if  the  defendant  plead  rtens  per 
deseentf  and  the  plaintiff  replj  that  he  had 
lands  by  descent,  a  verdict  findmg  that  he  had 
sufficient  assets  is  ffood,  without  finding  the 
value  of  the  land,  mattkews  v.  Lee^  7  Mod. 
358. 

(h)  Judgment. 

1.  Where  judgment  is  against  the  heir  on 
the  bond  of  his  ancestor  by  nikU  dieit  nen  sum 
informaius  or  confession,  the  judgment  shall 
be  general,  and  assets  presumed,  and  a  enpias 
lies  against  him.  3  Dy.  344.  pi.  1.  2  Show. 
174    Ma  522.  jBeiker  v.  ^oum,  Cro.  El.  692. 

2.  But  if  he  confesses  the  bond,  and  shows 
that  a  reversion  onl  v,  or  other  assets  descend- 
ed, judgment  shall  be  of  that  quando  acciderit^ 
and  a  special  writ  to  extend  the  whole  land. 
3  Dy.  374.  pi.  14.    Cro.  £1. 692. 

3.  In  debt  on  bond  against  an  heir,  if  the 
defendant  has  no  assets  by  descent,  except  a 
reversion  after  a  lease  for  years,  and  extinc- 
tion  of  dower  allowed  b^  chancery  to  the  an- 
cestor's wife,  the  plaintiff  shall  have  a  gene- 
ral judgment  de  bonis  propriis  against  the 
demdant    Smith  v.  Angela  7  Mod.  41: 

4  In  debt  against  him,  the  plaintiff  had  a 
verdict  and  general  judgment,  and  not  of  the 
lands  descended,  and  held  good.  Brandlim  v. 
lftl^r,Carth.93. 

6.  If  issue  be  taken  on  rt^nf  per  descent^  or 
the  quantity  of  assets,  and  it  be  found  against 
the  heir,  the  plaintiff  is  entitled  to  a  general 
judgment,  as  for  the  heir's  own  debt  2  Saund. 
7  a. 

6.  The  same  where  he  pleads  payment  by  a 
co-obligor.    2  Saund.  7  6. 

7.  Or  a  bad  plea ;  but  he  may  amend.  Sem- 
tie,  2  Saund.  7  6. 

8.  Secus,  where  he  pleads  nsn  est  factum  of 
the  ancestor.    2  Saund.  7  6. 

9.  Judgment  against  the  heir  where  the 
plea  is  found  against  him,  is  general  against 
all  lands.    3  Leon.  3. 

10.  Judgment  against  the  heir  upon  assets 
confessed,  shall  relate  to  the  time  of  the  origi- 
nal  writ  filed,  and  not  to  the  time  of  the  juc^- 
ment  given.    Gree  v.  Oliver,  Carth.  245. 

11.  If  plaintiff  replies  according  to  the  sta- 
tute 3  W.  &  M.,  he  cannot  have  Uie  common 
law  judgment  2  Saund.  8. 

(i)  Execution. 
1.  The  whole  of  the  land  descended  may  be 
charged  in  execution.    2  Saund.  7  a. 


768 


HERIOT. 


(n58]  *Sl  il  oommon  Ifw,  if  the  heir 
had  aliened  the  Unda,  tlie  pkintiff 
had  no  remedy  but  in  eqnitj.    3  Saund.  7  c. 

3.  Bv  3  dL  4  W.  &  M.  c  14,  where  an  heir 
xa  liable  to  the  debCa  of  hia  anceator,  landa 
conveyed  away  before  action  brought  are  aob- 
jeot  to  execution.  1  Mod.  2.  253. 

4  If  the  fraud  be  Aond,  the  plaintiff  may 
either  have  a  general  judgment  againat  the 
heir,  or  a  apecial  one,  and  take  out  ezecutioo 
of  the  land  in  the  handa  of  the  alienee.  2 
Saund.7e. 

HEIR.LOOM. 

1.  Nothing  but  what  ia  fixed  to  the  freehold 
can  be  an  heir-loom.  Lord  Pttrt  t.  Utnmgt^ 
12  Mod.  520. 

2.  But  where  one  being  Knight  of  the  Gar- 
ter, deviaed  all  hia  jewela  to  hia  wife,  it  waa 
reaobed  that  hia  garter  and  collar  of  SS. 
ahould  go  to  the  h&.  Earl  nf  Nortkumber' 
latuPi  caae,  Owen,  124  AuherUy  v.  Vemoii, 
10  Mod.  530. 

HEREDITAMENT. 
The  word  **  hereditament**  in  a  dcTiae  will 
not  paaa  a  fee.    Smiik  t.  Tfodol,  II  Mod.  91. 
104  n.    Holt,  236,  €oa<r«. 

HERESY. 
The  writ  de  keretico  eomburend^t  doea  not 
lie  upon  the  conviction  of  a  heretic  belbre  the 
ordinary.    12  Co.  93. 

HERIOT. 
I.  Waxzr  ▲  HBBioT  la  dub,  p.  758. 
II.  FaoM  WHOM  Dim,  p.  758. 

III.  Who  la  xntitlcd  to  rr,  p.  758. 

IV.  Rbmxdt  foa  IT,  p.  759. 

I.  WhBN  A  HniOT  18  HITS. 

1.  If  the  tenant  alien  parcel  of  hia  land  to 
another,  each  ia  chargeable  with  a  heriot 
Snag  V.  Foa;,  Palm.  342.    2  Saund.  168  6.  n. 

2.  So,  of  aeveral  deriaee.  2  Saund.  168  6.  n. 

3.  If  a  aurrender  ia  made  to  three  auocea- 
aively,  a  heriot  ia  due  upon  the  death  of  each 
tenant    iSbnortiav.  FenAal(ow,38alk.  181. 

4  The  multiplication  continuea  after  a  re- 
onion  of  the  land.  2  Saund.  168  b,  n.  [0.3 

5.  Where  a  heriot  ia  due  upon  death  of  the 
copyholder,  it  cannot  be  altered  by  any  act  of 
hia ;  aa  by  bankruptcy.  SmartU  v.  PenkaUtw^ 
1  Salk.  189. 

6b  On  a  leaae  ibr  ninety-nine  yeara,  if  A,  B, 
and  C  80  long  live,  paying  a  heriot  upon  the 
death  of  either,  if  A  aaaign  the  term,  no  heriot 
ahall  be  taken  of  the  aaaignee.  Osbauru  v. 
anoerd,  3^M6d.  231. 

7.  If  a  heriot  be  doe  by  the  cuatom  of  the 
manor  upon  the  death  of  the  tenant,  and  the 
lord  porcbaaes  part  of  the  tenancy,  anch  pur- 
ehaae  will  not  eztlnguiah  the  lord'a  right  to 
the  heriot  7U&0t*e  caae,  8  Co.  106  a.  lOiS  b. 


oL  A  pteaeripooii  to  have  a  hariK  ■  nny 
atranra  dying  within  hia  manor  ia  vAnd; 
cited  Werrti^fto*  t.  Jfaadcy,  4  Mod.  38L 

9.  Iftbe  tenant  had  first  cnfto&d  a  Hm. 
ger  ofpart  of  the  land  boklen,  and  then  M 
enfeoffed  the  k>rd  of  another  part,  the  koiot 
aervicea  would  have  remained  ftr  the  hndtte 
atranger  held.  raUe(*8  caae,  8  Co.  106 1. 
IL  FaoM  WHOM  nci. 

Where  a  leaae  is  made  to  A  fer  oiaetf  •aioB 

yeara,  if  A  and  B,  vel  eenn*  aA«r  ktdm  » 
vert  eomHmgerrtt  to  oommence  after  the  dntk 
ofC,  reddefid.ef  8oIeeiMi.3l.^€tiaiMtM 
AeriofB,  on  the  respective  deatha  of  A  ud  ^ 
and  A  dies,  Uving  C,  the  heriot  ia  of  the  wii 
nature  with  the  rent,  and  ia  not  payable  bj 
the  exacutora  of  A.  Semtb.  laaym  v.  Ctr% 
2Saund.l65,166.  SeeOiianuv.asrOSiik. 

181. 

III.  Wbo  is  nrrnuD  to  ir. 
A  heriot  ahall  go  with  the  revenioo  ui 
rent,  and  the  grantee  of  the  rover- 
aion*  ahall  likewise  haTC  it  XeiiyM[  •TS^j 
v.Csma,  2  Saund.  166. 

IV.  Rbmedt  10a  rr. 

1.  A  heriot  cuatom  or  heriot  aoffM  ■>f 
be  aeized  any  where.  Ptrker  v.  C^  j 
Show.  81.    Kettw.62a.    2  SawLUSi.  1 

Salk.  356. 

2.  ButitcannotbediBtiainedferoBtifw 

manor.    Au$lin  ▼.  Bnuui,  1  Salk.  ^ 

3.  When  the  tenant  holda  of  the  kcdbf 
aervice, the  inatant the  tenant  ^^^ 
perty  of  the  best  beast  vesta  io  the  M  im 
he  may  oeiieit  or  distrain  feritatb»f«- 
tion.  Earl ^ Inddomni. Biama.^m'' 
426.    3  Mod.  231.  „ 

4  In  such  case,  though  the  toMot  A^ 
the  tenure  oontinues,  and  tharefen  it  »Jf 
unraaaonable  to  aay  that  the  kud  00/  dutttfl 
for  hia  heriot,  becanae  the  ten^^*?!l 
tinning  tenure  m  the  heir;  hot  it  w»  »■ 
doubted  whether  in  the  caae  of«'«f^ 
of  an  heriot  it  couU  be  diatrained  jbr  iW 
the  ezpinaon of  the  term.    &a38]4fV' 

5.  A  heriot  by  Uw  ia  the  teoint^  *» 
beast;  but  the  lord,  if  he  wiO, imJ ^^ * 
worst    Hob.60.  .    .  i^ 

&  If  a  leaser  may  setae  or  diotiaiD  »"^ 

riot  service,  he  may  dialram  the  b«^«[2 
man  upon  the  hmd,  but  he  cao  '^^J!S 
of  the  tenant  only.  Otbarni.SUwm^'^ 

7.  A  cuatom  that  the  lord  n*/.'^f! 
beaaU  of  a  stranger  Umnt  H  ^^'''rfVu 
hia  tenant'a  Und  by  way  of berk»t. rf tl>ej» 
beaat  of  auch  tenant  be  eloigned  ^^^ 
or  he  die  without  beaat,  ia  bad.  9  '^'^ 
pL  57.  I  jf 

a  A  preaeription  to  have  a  berioCi  <^ 
eloigned  before  the  hud  seiiei.theD  to  »'' 
the  beaat  of  another,  is  void.   ^^^^V 

9.  Tenant  by  heriot  eoatoim  ^^fji^ 
aeveral  lords,  makea  a  ftandnleiit  !"< '  "^ 
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;  any  lord  may  rae  on  13  EI.  e.  5,  fbr 
tlie  Yahie  of  all  the  beaato.    3  Dy.  351.  pi.  33. 

10.  If  the  lord  avow  generally  for  a  heriot, 
'V^tlMHit  ahowing  what  the  heriot  ahoold  be, 
^iirliethcr  a  beaat  or  other  thing',  it  ia  insuffi- 
csient.    Hob.  176. 

1 1.  In  juatifying  under  a  preacripCion  for  a 
keriot,  defenduit  mast  plead  that  he  seized 
for  or  in  the  name  of  heriot    2  Dj.  199.  pL 


mCH  COMMISSION. 
Held,  that  the  high  oommisaion  could  not 
by  ibrce  of  the  atat  1  Elix.  send  a  pareaivant 
to  arrest  any  person  subject  to  their  jorisdic- 
tion,  to  answer  to  any  matter .  befbre  them, 
'bat  that  they  oii^t  to  haTO  proceeded  accord- 
ing;' to  the  eodeaiastical  law  by  citation ;  and 
tbmt  if  in  resisting  the  arrest,  the  pursuivant 
•ent  by  the  commissioners  had  been  killed,  it 
^Rpoold  not  have  been  murder.   MBgh  Commit^ 
ease,  12  Co.  49. 


fflOHWAY. 

I.  Wbat  rr  is,  p.  759. 
II.  In  whom  TBS  nom.Tr  u,  p.  760. 
IIL  RasracnNQ  ms  aiPAifta  or  ▲  moBWAT, 

p.  760. 
IV.  RBSPBgrmo  mt  TPamwu  oe  aiMovuia 

or  A  HIOHWAT,  p.  760. 
y.  How  THE  nCDIOTMBNT  fOft  HOT  BCTAIK- 

Mo  aaooLD  BB,  p.  760. 
VI.  Pleading  and  evidence,  p.  761. 
VIL  Attachment   voe  mot   kepaieino,  p. 

761. 
VIIL  Peesentmbnt  or  NOM-EEPAm  or  ▲  huih* 

WAT,  p.  761. 
IX  Or  HIGHWAT  EATE8,  &C.  p.  763. 


I.  What  rr  n. 
1.  If  there  be  but  one  way  to  a  viO,  it  shall 
bo  deemed  a  public  way,  though  not  designed 
for  such  when  it  was  laid  out    Reg,  v.  Jaorn- 
9ey,  10  Mod.  150. 

9.  Highways  include  horse-waya  and  foot' 
ways,  ifcommon  to  all  the  subjects.  Reg*  v. 
Satta^,  Holt,  129. 

3.  A  navigable  river  is  esteemed 
[  •760  ]  a  "highway.    Rex  v.  Hammond^  10 
Mod.  382. 

4.  All  the  subjects  using  a  navigable  river 
have  a  right  to  a  way  on  the  brink,  «^c.  if  ne- 
cessary. Rex  V.  InhabUanU  ef  Ciueworth^  Holt, 
339. 

5.  A  highway  is  infinite,  having  no  termu 
nuB  a  quo,  nor  temnnue  ad  quern.  Rex  v. 
Hammond,  10  Mod.  383. 

II.  In  whom  the  propeety  is. 

1.  By  setting  out  a  highway,  the  owner 
does  not  part  with  the  proper^  of  the  aoiL 
Ladey.  Shepherd,  2Stra.  1004 

3.  But  a  dedication  of  it  to  the  public  is  pre- 
sumed, aa  far  aa  a  right  of  paasage,  by  build- 
ing a  Btreet    2  Saund.  175  e.  n.  [e] 

3.  Such  a  presumption  is  prevented  by  a 
bar  across  the  street,  ttwo^  afterwards  it  be 


knooked  down;  nor  oan  aoeh  presumption 
take  place  in  the  case  of  a  tuLde^tac,  or  where 
the  owner  of  the  inheritance  does  not  acqui' 
esce.    2  Saund.  175  e.  n.  [sj 

III.  RSSPBCTINO  TBZ  REPAIES  or  A  HtdBWAT. 

1.  The  parish  is  prima  foeu  bound  to  re- 
pair all  highwaya  lying  within  it  2  Saund. 
159  a. 

2.  Indictment  for  sufiering  a  house  on  the 
highway  to  be  likely  to  fall, lies  against  ten- 
ant at  wilL    Rex  v.  Watte,  Salk.  357. 

3.  When  lands  are  given  to  repair  a  high- 
way, and  sold  to  another,  who  charges  his 
whole  lands  ftr  that  purpose,  he  and  those 
who  derive  a  title  under  him  shall  be  charged 
roHone  tenura  of  the  whole,  and  not  only  of 
the  particular  lands  first  given.  Buekeridge*$ 
case,  4  Mod.  49. 

4  If  particular  persona  are  made  by  statute 
chargeable  and  become  insolvent,  the  charge 
returns  to  the  inhabitants ;  so,  if  the  liability 
of  individuals  to  repair  be  dischar^d  by 
statute,  the  charge  &lls  on  the  parish.  2 
Saund.  159  6. 

5.  No  agreement  with  any  peraon  can  take 
the  charge  o^  the  parish,  nor  a  fund  pro- 
vided by  act  of  parliament    2  Saund.  159  6. 

6.  Where  a  man  is  obliged  to  repair  a  high- 
way ratione  tenura  of  any  land,  dthough  he 
lays  them  open  to  the  way,  yet  he  is  alwaya 
obliged  to  repair  the  way.  Rex  v.  Sloughiin, 
S  Saund.  161. 

7.  A  man  cannot  be  exempted  from  repair* 
ing  by  a  grant  of  the  king,  if  made  befbre 
the  statute  of  Philip  and  Mary,  which  charges 
him  to  repair.    Brett  v.  Whitchot,  3  Mod.  96. 

8.  Where  owners  of  lands  are  bound  to  re- 
pair ratione  tenure,  and  the  lands  are  con- 
veyed to  several,  every  one  of  the  jpantees  ia 
liable  to  the  whole  charge;  so,  of  a  manor, 
though  conveyed  discharged  of  the  repair,  t 
Saund.  158/. 

9.  Moniers  of  the  mint  are  not  exempt  fVom 
being  charged  to  their  repair.  Brent  v.  WhWih- 
cock.  Comb.  10. 

10..  Persons  bound  to  repair  by  prescrip- 
tion need  not  make  it  better  than  usual.  Holt, 
339. 

11.  Where  inhabitants  submit  to  a  fine, 
they  must  also  repair  the  way  befbre  discharg- 
ed.   Salk.  358. 

12.  A  fine  for  not  repairing  the  highway  is 
to  go  towarda  the  repair.    Holt,  320. 

13.  Lessee  for  years  cannot  be  charged  to 
repair  it  ratione  tenune,  for  that  goes  with  the 
inheritance.    3  Salk.  182. 

14  Where  a  man  encroaches  on  the  high- 
way,  he  is  liable  to  repair  it  by  reason  of  the 
encroachment  only,  and  not  by  roason  of  the 
land  encroached.    2  Saund.  1 60, 161. 

15.  If  he  afterwards  lavs  the  encroachment 
open  to  the  way,  he  shall  be  discharged  for 
the  fiiture  firom  repairing  it  2  Saund.  160, 
161. 
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IV.  RanBcmiia  Tm  Tu&icnia  ok  eimoviiiq  or 

A  HIGHWAY. 

1.  The  inhabitants  of  a  whole  ooontF  can- 
not change  a  bridge  or  highway  from  place  to 
place.    Holt,  339. 

2.  Where  a  faighwaj  is  turned  to  another 

Slace,  he  who  turns  it  must  keep  it  in  repair. 
Salk.182. 

y.  How  THE   INDICTimiT  FOR  NOT  KEPAIROia 

enOITLD  BK. 

I.  An  indictment  for  not  repairing  a  high- 
way should  be  against  the  parish,  and  not 
against  the  overseers.  Rex  ▼.  Dixon  and  othert, 
iS  Mod.  198. 

2.  In  an  indictment  ^f  unst  a 
[  '761  ]  parish  *at  large,  it  is  sufficient  to 
state  merely  that  it  is  a  **  highway;" 
it  need  not  state  that  it  is  for  this  or  that  par- 
ticular carriage,  Slcj;  but  it  must  be  alleged 
to  be  in  the  parish  indicted.  2  Saund.  158  a, 
a.  (4).  n.  (5).  158  c.  Rex  v.  Inhab,  of  AU 
SainU  and  St  Mary\  Ca.  T.  Hardw.  105.  3 
8tra.  1110. 

3.  The  termini  of  a  highw^  are  not  ne- 
cessary to  be  set  out  Rex  ▼.  mmond,  1  Stra. 
44 

^4  It  is  not  necessaiy  to  state  to  what  part 
of  a  highway  the  nuisance  extends.  1  Show. 
390.  I^y.301.  Ca.  T.  Hard.  106.  2  Saund. 
158i.c.n.(7). 

^  6.  If  against  a  parish  at  large,  and  a  parish 
Ues  partly  in  one  county  and  partly  in  another, 
the  indictment  must  still  be  against  the  whole 
parish.  2  Saund  158/.  Contra,  Rex  t.  Wes* 
ton  under  Penyard,  4  Burr.  2507. 

6.  The  parish  is  only  liable  if  the  road  is 
out  of  repair,  and  not  if  it  be  only  narrow  or 
muddy,  though  the  indictment  allege  that 
people  could  not  pass.  Reg.  t.  Inhab,  of  StraU 
/oni,  2  Ld.  Raym.  1169.    11  Mod.56.  S.C. 

7.  If  against  a  district,  &>c  smaller  than  a 
parish,  the  indictment  must  state  how  the 
inhabitants  are  liable ;  and  it  must  say  that 
the  inhabitants  have  been  used  and  accus- 
tomed, and  of  right  ought  to  repair.  2  Saund. 
158  e.f. 

8.  where  the  indictment  charges  the  in- 
habitants upon  a  prescription  to  repair  a  par- 
ticular road,  it  is  sufficient  for  them  to  show 
that  others  are  liable,  without  showing  in  cer- 
tain who  or  what  lands ;  secus,  where  the  pre- 
scription  is  to  repair  all  the  roads  within  the 
township,  &c    2  Saund.  359  a,  n.  [d]. 

9.  An  indictment  against  an  individual 
should  be  brought  against  the  occupier  and 
not  the  owner  of  the  lands  charged  with  the 
repair.  Reg.  y.  WaUe,  1  Salk.  357.  2  Ld. 
Raym.  856.  S.  C.   7  Mod.  55.  2  Saund.  158  dL 

10.  He  cannot  be  charged  upon  a  prescrip- 
tion that  he  and  all  his  ancestors  have  repair- 
ed.   13Ck).33.    2  Saund.  158  e. 

II.  The  words  raiione  tenure  are  sufficient 
without  **  i»iMB."  Rex  y.  Corrock^  2  Stra.  187. 
11  Mod.  302.  S.  C 

VI.  Px^BADHIG  A2n>  XVIDSNCE. 

!•  On  not  guilty  to  an  mdictmeat  for  not 


repairing,  the  proaeciitor  must  praveitiygfa' 
way,  and  to  lie  within  the  parbh.  Ra^,h' 
Aa&.  ^  iVbiwA,  I  Stra.  m 

2.  To  an  indictment  for  not  repairisg  i 
highway,  a  plea  that  the  inbabitanti  of  tpu- 
ticular  district  ought  to  repair  it,  ii  tn  ados- 
sion  that  the  way  is  a  highway.  £ot. 
Broum,  U  Mod.  273. 

3.  Under  the  plea  of  not  guihy,  the  pariih 
may  show  that  the  highway  ii  in  repair,  or 
that  it  is  not  a  highway,  or  not  in  the  parisli. 
2  Saund.  156  a.  /forrney  (i^wiM)  use,  II 
Mod.  3a 

4.  But  they  cannot  throw  the  borde&oa 
particular  persons  without  a  special  plo.  3 
Saund.  159  a.  i.    Comb.  396. 

5.  Unless  it  was  transferred  by  act  of  ptf. 
liament    2  Saund.  159  6.  n.'^e]. 

6.  On  such  indictment  against  a  putieolar 
person,  he  may  give  in  evidoioe  on  the  gcDenl 
issue  that  another  ought  to  repair.  Ba  t. 
Inhab,  of  IreUm  in  Cttm6trl«iu[,  Comb.  3!I6. 
Stra.  184.    2  Saund.  159  a. 

7.  If  they  plead  specially,  they  mA  ^ 
merely  say  that  they  ought  not  to  reptir,  tat 
must  show  who  ought ;  and  thej  Dost  &>• 
verse  the  obligation  to  repair.  3  Stood.  159. 
a.  c. 

VII.  Attachmkrt  voa  not  wxtuaita. 
An  attachment  may  go  againit  tbe  m- 
habitants  of  a  whole  county  for  not  repinnf 
highways.   R^.y.  Inhmb,  tf  VfHu^m^ 

VIII.  PaKSKNTlONT  OF  NON-aiPAll  OF  A  1»» 

WAT. 

1.  The  parish  of  oommmi  right  oogbt  to 
repair ;  and  justices  of  the  peace  may  pww^ 
the  non-repair  at  quarter-sessiaDS,  to  vhieo  <> 
much  credit  shall  be  given  as  if  it  were  bf 
jury.    I2exv.  lZa^{«y,l2Mod.409. 

4  The  justices  on  view  of  a  highwiy  tn- 
repaired  may  convict,  and  the  presenlottj 
may  be  traversed.  Horneey  {Pariik)  ctsc,  4 
Mod.  38.    ilnon.  J.  Kely.  34.  .    ^ 

3.  Presentment  of  a  highway  fer  bemj  ort 
of  repair  by  a  justice  of  the  peace  under  W 
Geo.3.,shouldoondode**cofitr«/or<  . 
nutm  itotutf  ;♦»  and  it  •may  be  tra.[  •TW  J 
versed.    2  Saund.  15a  1  Id.  135.  n. 

4.  On  a  presentment  ■g»*?^P'^i*? 
for  non-repair  of  a  common  highway,  tw^ 
fondants  may  plead  the  general  isvot, «»« 
give  in  evidence  that  the  ^^J^^ 
pair,  but  cannot  show  that  they  are  not  w»* 
to  repair,  or  that  it  is  not  a  highway,  ung!^ 
be  speciaUy  pleaded.  RexJ-P^r^V'^ 
sey,4Mod.3a    12  Mod.  13.  &C. 

IX.  Of  HIQHWAT  RkTBf  &«•. 

1.  An  order  for  a  rate  for  the  h»gft«^ 
must  adjudge  the  sUtute  labour  to  » J^aw 
cienV    ^e*v./aAtt6.ofiaroiid,Stra.3J5. 

2.  It  is  bad  if  it  charges  the  occnpMfl  » 

land  only.    Id.  ibid.  .  ^u 

3.  On  indictment  for  nrt  wrkiiif.*  "^ 
highways,  and  not  gmjly  pleaded.  MW»»'^ 
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l»e  ^Ton  in  evidence  but  that  the  way  is  re- 
paired.   /tejTT.  TerreU,  Comb.  312. 

Inhabitants  repairing  before  their  own 
not  excoscd  from  scavengers*  rates.  Rex 
i.  of  Newington^  Salk.  356. 

5.  An  order  for  reimbursing  the  sorvejor 
m B.y  be  at  a  special  sessions,  nex  v.  Inhab,  of 
Jmlington,  Comb.  235. 

6.  Justices  cannot  appoint  six  days  to  work 
in  highways,  between  such  a  day  and  such  a 
day  in  general,  but  most  particularly  express 
wbatdays.    jRev  ▼.  iCime,  1  Salk.  357. 


HOMINE  REPLEGIANDO. 

{See  Com.  Dig.  tit  Imprisonmemt  (L  4).] 

1.  The  original  writ  of  homine  replegiando 
is  vicontiel,  and  as  no  addition  is  required  to 
tlie  defendant's  name  therein ;  such  addition 
need  not  be  inserted  in  an  aiioB  or  plurieg, 
ZaL  Banbury  v.  Wood,  6  Mod.  84.  2  Ld. 
lUym.  987.  S.  C. 

S.  Two  plaintift  may  join  in  the  first  writ 
and  the  alia$f  which  are  vicontiel ;  quare  of 
the  f^tines.  Banbury  ▼.  KnolU,  2  Ld.  Raym. 
903. 

2,  A  homine  replegiando  was  brought  fer  a 
young  woman  taken  out  of  her  parent's  cus- 
tody, and  married  against  her  consent.  Co/- 
throp  ▼.  Axtel,  3  Mod.  169. 

4.  The  court  of  King's  Bench  will  grant  a 
writ  de  homine  replegiando  to  re[devy  a  man 
in  custody  on  a  ne  exeat  regnum  improperly 
obtained.    Anon.  7  Mod.  9. 

5.  Upon  a  homine  replegiando  issued,  and 
an  eloignment  returned  by  the  sheriff,  he 
against  whom  the  writ  issued,  coming  upon 
process,  cannot  plead  till  he  bring  in  the  body. 
Lord  Grey's  case.  Skin.  61.  72. 

6.  The  sheriff  cannot  return  non  eepU  to  a 
writ  of  homine  replegiando.  l\irbet  ▼.  Dat^ 
•tgrney,  Show.  233. 

7.  In  a  homine  replegiando  and  replevin 
the  proper  return  is  elingavU.  Batiide  ▼.  Key- 
ne!/,  4  Mod.  183. 

8.  But  after  appearance  to  a  capias  in  with- 
emam,  the  defendant  may  plead  non  eenit^  and 
be  admitted  to  bail,  for  he  is  not  bouna  by  the 
return  ofeUmfavU»    4  Mod.  183. 

9.  The  eloignment  is  a  contempt,  for  whieh 
the  court  will  commit  till  the  body  be  brought 
in ;  and  the  sheriff's  return  of  the  eloignment 
is  a  sufficient  foundation,  and  not  traversable ; 
bnt  if  the  party  will  ^ge  deliverance,  the 
court  may  let  him  to  mamprise.  Rex  v.  Lord 
&r»,  Skin.  62.  76.    2  Show.  218.  S.  C. 

10.  A  eamas  in  wUhemam  is  no  execution. 
T.  Raym.  474, 475. 

11.  A  man  in  custody  on  a  ca^as  in  tntft- 
emam  cannot  be  bailed  on  a  habeas  corpus  till 
the  return  of  the  writ,  and  plea  of  lum  cepit* 
Moor  V.  Wottff,  1  Ld.  Raym.  613. 

12.  The  plaintiff  is  demandable  at  the  re- 
turn  of  the  vManam,  Moor  v.  Watts,  1 
Ravm.  617. 

13.  Defendants  taken  on  a  eapias  in  intA- 
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errurm  were  brought  into  court  by  habeas  cor- 
pus, and  bailed.  Wise  v.  Lawrence,  Ca.  Prac. 
C.  P.  83. 

14.  An  ehmgatus  returned  by  the  sheriff  is 
conclusive  to  the  defendant,  and  he  cannot 
traverse  it;  the  defendact.  If  the  return  be 
false,  may  bring  an  action  upon  the  case 
against  the  sheriff,  and  if  it  be  found  for  the 
plaintiff,  the  defendant  in  the  homine  reple- 
giando may  be  bailed.  Besigny^s  case,  T. 
Raym.  474, 475. 

15.  If  the  sheriff  die  before  the  issue,  tried, 
or  the  action  brought,  then  the  king  may  issue 
out  a  commission  to  inquire  of  the  truth  of  the 
return,  *which  inquisition,  taken  by 

virtue  of  the  said  commission,  may  [  *T63  ] 
be  traversed  by  the  defendant  in  tlie 
homine  replegiando ;  and  if  the  issue  of  that 
traverse  be  found  for  him,  he  shall  be  bailed. 
Designy^s  case,  T.  Raym.  474,  475. 

16.  On  an  elongat,  returned,  if  the  defond- 
snt  comes  in  and  pleads  non  eepit,  he  shall 
not  put  in  bail  JIfoor  v.  Watts,  1  Ld.  Raym. 
614. 

17.  Ifthe  plaintiff  be  nonsiiited  in  a  homine 
replegiando,  the  defendants  shall  have  costs, 
iiatt  V.  Xi<mM,  Ca.  Prac  C.  P.  39. 

HOUSE  OF  LORDS. 

1.  The  House  of  Lords  has  not  oapnsance 
of  an  original  cause.  Rex  v.  Earl  of  Banhury, 
Skin.  5^  524 

2.  A  writ  of  error  lies  to  the  House  of 
Lords ;  new  bail  are  neceesary.  2  Saund.  101 
6.  c./.  L 

3.  It  does  not  determine  by  the  proroga- 
tion or  dissolution  of  parliament  2  Saund. 
101  q, 

4.  Judgment  given  by  the  lords  spiritual 
and  temporal  is  erroneous^  because  exclusive 
of  the  king;  for,  though  they  give  the  judg. 
ment,  it  is  not  in  the  proper  style,  but  is  per 
curiam  parliamenti  coram' domino  rege,  6ex 
V.  Earl  of  Bavhury,  Skin.  522. 

5.  An  order  of  the  House  of  Lords,  as  to  a 
matter  of  law  not  properly  before  them,  will 
not  be  regarded  in  K.  B.  Kex  v.  Earl  of  Ban^ 
bury,  Skin.  527. 

6.  The  journal  of  the  House  of  Lords  is  not 
a  record.    Id.  ibid. 


HOSPITAL. 

The  words  ''foundation"  is  taken  in  two 
different  senses,  fundatio  incipiens,  and  fim* 
datio  perjiciens;  as  to  the  politie  capacity,  the 
act  of  incorporation  is  metaphorically  called 
the  foundation;  but  as  to  the  dotation,  the  first 
gift  of  the  revenues  is  called  the  foundation, 
and  he  who  gives  it  is  the  founder  in  law. 
Case  ofSuUon's  Hospital,  10  Go.  23  a. 
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HUNDRED. 

L  RnracTiNo  tbx  obamt  of  ▲  bundkkd,  p. 
763. 

II.  PftOCIKDIiraS  AGAINST  Till  HUNDRED; 

(a)  On  the^tuU  of  Winion^  (Hao 
and  Cry)  13  Edw.  1.: 

1.  When  an  action  lies,  p.  764. 
3.  Time  for  bringrin^  it,  p.  764. 

3.  Parties  to  tlie  action,  p.  764. 

4.  Of  the  notice  and  oath,  p.  764. 

5.  Process,  p.  764. 

6.  Declaration,  p.  764. 

7.  Defence,  p.  765. 
6.  Venire,  p.  765. 
9.  Evidence,  p.  765. 

10.  Damages,  p.  765. 

(b)  On  the  black  act,  p.  766. 

(c)  On  the  riot  act,  p,  766. 

III.  Rblative  to  thk  rundrkd  cou&T,  p.  766. 
ISee  alio  post,  tit  Statuti.] 


I.  RnratrnNO  trk  grant  of  ▲  hundrid. 

1.  Hundreds  were  usually  granted  to  abbots, 
and  their  possessions  coming  to  the  crown  by 
dissolation  of  their  abbies,  are  merged,  and 
cannot  be  regrantsd.  Rex  ▼.  KingimiU^  3 
Mod.  200. 

3.  A  grant  from  the  crown  of  a  hundred  in 
any  county,  and  the  offices  and  profits  there- 
unto belonging,  with  the  execution  of  all  writs 
within  the  same,  for  twenty-one  years,  is  void; 
for  by  2  Edw.  3.  c.  12.  and  14  Edw.  3.  c.  9., 
a  hundred  cannot  now  be  severed  from  the 
oounty  by  grant  from  the  king.  Cole  y.  /re- 
iani,  2 Show. Sa    Skin. 41.    Sedvidel  Vent 

410,  412.  contra. 
I  *764  ]  *II.  Prockedinqb  against  the  bun- 

drkd; — 
(a)  On  tko  otatute  of  Wtnfon,  (Hoe  and  Cry) 

13  Edw.  1. 
1.  When  an  action  lies. 

1.  Tlie  hundred  is  answerable  (or  a  robbery 
in  a  coppice  out  of  the  highway.  Cooper  v. 
Hundred  of  BaHngatoke,  2  Ld.  Ra^m.  829. 

2.  'Die  statute  of  hue  and  cry  is  to  be  in- 
tended only  of  robberies  done  in  the  daytime. 
MUboume  t.  Hundred  of  Dunmow^  Say.  83. 
Ashpole*$  case,  7  Co.  6  b.    Mo.  620. 

3l  Action  lies  against  it  if  it  be  daylight, 
though  after  sunset    1  And.  158, 159. 

4  But  not  if  committed  in  the  morning  be- 
ibre  it  b  light    MUborn^e  case,  7  Co.  6  b. 

5.  An  action  lies  upon  the  statute  13  Edw. 
1.,  against  the  hundred  for  a  robbery  com- 
mitted on  a  Sunday,  notwithstanding  the  sta- 
tute 29  Car.  2.  c  7.,  if  it  appears  that  the  per- 
son robbed  was  goine  only  to  his  parish 
church.  Faohmaker  y.  ihrndred  of  Edntonton, 
Com.  345.    Stra.406. 

6.  The  hundred  is  chargeable  for  robbery 
committed  on  the  Sabbath-day  during  divine 
■enrioe,    2  Ro.  59. 

7.  If  a  man  be  robbed  in  a  house,  be  it  in 
the  day  or  in  the  night,  the  hundred  in  which 
tl»s  house  is  shall  not  be  charged  with  it 


Sendito  ease,  7  Co.  6  a.    3  Leon.  ML    S 

Saund.  376  d.    Mo.  620. 

8.  So,  if  a  msn  is  assaulted  in  the  highway 
and  carried  into  a  hoose  and  robbed  tfactef  lis 
has  no  remedy  sgainst  the  hundred.  Cooftr 
y.  Hundred  of  BanngoUtkt^  2  Ld.  Raym.  828. 

9.  The  statute  of  Winton  is  a  remedial  one, 
and  to  be  construed  liberally.  Andr.  116L  2 
Saund.  377  a. 

2.  Time  for  bringing  it 

1.  It  must  be  brought  within  a  yeir  afler 
the  robbery.  2  Saund.  375.  St  27  BJx.  c 
13.  s.  9. 

2.  The  day  of  the  robbery  is  to  be  incbidp<L 
Id.  ibid. 

3.  Parties  to  the  action. 

1.  Two  being  robbed  of  a  joint  som  of 
money,  may  join  against  the  hundred  on  the 
statute;  eeeuo  if  the  property  were  sereiaL  I 
Dy.  370.  pi.  59.    2  Saund.  377. 

2.  Where  a  man  delivers  money  to  a  servant 
to  carry,  and  he  is  robbed  of  it,  the  servant 
may  maintain  an  action  against  the  hundred, 
and  declare  that  he  was  possessed  at  de  h§m 
propriio;  the  master  also  may  bring  an  aetiaa 
if  he  pleases.     Vaitey  y.  Wktatan^  CQm.3S&  a. 

3.  But  though  the  master  may  liriag  the 
action,  the  servant  must  take  the  osu.  2 
Ssund.  379.  n.  (14). 

4.  The  action  must  be  against  the  inbahU 
tants  generally.    2  Saund.  376  c 

5.  If  a  person  be  assaulted  by  thieves  in  the 
hundred  of  A,  and  carried  into  the  hondred 
of  B,  and  there  robbed,  an  action  lies  on  the 
statute  of  hue  and  cry  against  tlie  inhabitant! 
of  the  hundred  of  B.  Cooper  y.  Bosii^sfoic, 
7  Mod.  157.    2  Ld.  Rajm.  826.  &  a 

4  Of  the  notice  and  oath. 

1.  Under  the  9  Gea  1.  c  92.,  the  plsintif 
must  make  oath  whether  he  knows  the  ofiend- 
ers,  and  oath  that  he  suspects  A  and  B  is  in- 
sufficient Res  T.  Hundred  of  Bioiop  Staltea, 
Stra.  1247. 

2.  What  is  a  good  notice  within  8  GeOb  2. 
c  16.,  in  an  action  against  the  hondred,  see 
Boir  y.  The  Hundred  of  HamteroUw^  Stra. 
1170. 

3.  If  two  seryants,  each  haying  money  in 
their  possession  of  their  master^s,  be  robbed, 
and  only  one  take  the  oath  according  to  the 
statute,  that  is  not  sufficient  to  entitle  the 
master  to  an  action  for  the  money  in  the  pos- 
session  of  the  other  servant  Aiakcmme  t. 
Hundred  ofSpelhoime,  1  Show.  94. 

5.  Process. 

1.  The  writ  by  statute  27  Elix.  most  not  be 
brought  till  forty  days  after  the  robbeiy.  2 
Saund.  374  a,  375. 

2.  The  writ  must  not  be  tested  beftfe,  or  it 
M  error.    2  Saund.  375. 

6.  Declsration. 

1.  The  action  is  in  the  nature  of  trespessy 
and  ought  to  haye  as  much  certainty.  SSairndL 
379. 

2.  The  statute  ahoold  not  be  recited,  t 
Saund.  374,  n.  (2), 
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[^  •res  ]     •3.  It  need  not  recite  the  original 
at  large.    2Saund.  376  c. 
4.  Nor  ihow  the  robbery  to  have  been  in  the 
daytime.    3  Saund.  376  tf. 

5    A  declaration  on  the  etatute  of  hoe  and 
cry  that  the  robbery  was  at  S,  near  quandum 
Iceum^  Slc^  **  within  the  hundred,"  without 
■aying  in  the  highway,  in  good;  for  **  within 
the  bondrod"  ahidl  refer  to  both,  and  the  rob- 
bery most  be  intended  according  to  the  statute, 
irhich  ie  in  the  highway  and  in  the  day-time, 
mt  least  after  yerdict     Young  y.  Hundred  of 
Tideanu^  1  Show.  60.     Garth.  71.     SaviVt 
cue,  1  Mod.  221. 

6.  If  it  be  not  alleged  that  the  loato  in  quo 
is  lyithin  the  hundred,  it  is  cured  by  yerdict. 
2  Saund.  376  d. 

7.  A  declaration  on  the  statute  of  hue  and 
cry  held  to  be  insufficient,  because  the  plain- 
tin  did  not  show  the  particulars  of  the  goods, 
nor  ayer  that  they  were  the  goods  of  the  plain- 
tiff himself,  but  generally  that  they  were  in 
hie  custody.  Finkney  y.  Hundred  of  RoUl,  2 
Sftund.  379. 

8L  If  the  action  be  by  a  servant,  he  may 
declare  as  of  his  own  goods.  2  Saund.  379. 
n.14. 

9.  The  declaration  need  not  set  forth  the 
oath  to  be  taken  before  a  justice  of  peace  of 
the  hundred.  Dowly  y.  Hundred  cf  Odtum, 
9  Salk.  614. 

10.  Neither  the  notice  to  the  inhabitants, 
nor  the  oath  before  the  justice,  need  be  al. 
leged,  though  usually  stated.  1  Saund.  375  6. 
376. 

11.  Where  the  bond^was  set  out  to  be  given 
before  S  C,  *«  secondary  of  £  V,  chief  clerk  to 
enrol  pleas,"  thb  was  held  to  be  a  good  de. 
■cription,  though  the  statute  of  8  Greo.  2.  c  16. 
uses  the  word  **  secondary"  only.  Merrick  v. 
Hundred  ofOUeoion,  Andr.  115. 

12.  And  where  it  was  set  out  that  the  party 
went  before  S  C,  secondary,  without  the  word 
**  then,**  this  was  held  sufficient  alter  verdict 
&  C.  Andr.  116. 

13.  It  is  sufficient  to  say  that  the  bond  was 
^ven  to  J  H,  high  constable,  without  averring 
there  was  but  one.    Id.  ibidl 

14.  The  declaration  must  conclude  contra 
formam  slatett,  and  not  otatutorum*    Andr. 

115.    Yelv.116.    2  Saund.  377. 

7.  Defence. 

1.  If  any  of  the  robbers  are  taken  before 
action  commenced  it  is  a  discharge.  2  Saund. 
375  a. 

2.  So,  under  the  8  G.2.,  if  any  of  the  felons 
are  taken  within  forty  days  after  notice  in  the 
Gazette.    2  Saund.  375. 

3.  The  hundred,  to  excuse  themselves,  must 
apprehend  the  felons,  or  describe  their  names, 
■o  that  they  may  be  indicted  and  outlawed. 
3  Dy.  370.  pi.  59. 

4.  The  hundred  must  plead  this  Act,  aa 
well  as  the  discharge  under  27  Eliz.  2  Saund. 
375.;  bat  seen.  [oj. 


^8.  Venire. 
The  venire  may  be  awarded  do  eorpero 
eomitaiuo,    2  Saund.  376  d, 

9,  Evidence, 

1.  It  ought  to  appear  that  six  months  on 
past  since  the  robbery.    2  Leon.  12. 

2.  The  plaintiff  must  produce  a  copy  of  the 
original,  to  show  the  action  within  tmie.  8 
Saund.  375  a, 

3.  The  robbery  must  be  proved  to  have 
been  in  the  daytime.    2  Saund.  376  d. 

4.  In  an  action  upon  the  statute  13  Ed.  1. 
St  2.  c  9.  for  a  robbery,  it  ought  to  appear 
that  the  plaintiff  bad  the  whole  property  mthe 
money  of  which  the  robbery  was  committed; 
or  otherwise,  if  entire  damages  be  given,  it 
will  be  bad  in  Mo,  Vaioey  v.  WAtston,  Com, 
327. 

5.  The  hue  and  cry  need  not  be  proved.  3 
Saund.376e.  n.  (10). 

6.  The  robbery  need  not  be  proved  to  be  in 
the  parish  laid  in  the  declaration;  anywhere 
within  the  hundred  will  do.  2  Saund.  376  d, 
n.[q]. 

7.  By  8  6. 2.  c  16.,  in  an  action  of  hne  and 
cry,  any  person  inhabiting  the  hundred,  or  in 
any  franchise  thereof,  shall  be  admitted  as  a 
witness  on  behalf  of  the  hundred.  1  M#d.  74. 
notts. 

10.  Damages. 

By  22  G.  2.  c.  24.,  no  person  shall  reeeive 
more  on  the  statute  of  hue  and  cry  than  200^., 
unless  at  the  time  of  the  robbery  there  are 
two  persons  present  to  attest  the  truth  thereat 
1  Mod.  74.  fiolic.    2  Saund.  376  c. 

•(b)  On  ike  Oack  act.     [  n66  ] 

1.  The  action  against  the  hundred 

on  the  black  act,  (2  G.  1.  c.  22.  s.  1.)  must  be 
by  original,  and  against  the  inhabitants  gene- 
rally.   2  Saund.  377  e,f  378. 

2.  It  is  not  a  qui  tarn  action.  AUen  q.  t  y. 
Hund.  of  Kirton,  3  WUs.  318.    2  Saund.  37& 

(c)  On  the  riot  acL 

1.  The  action  against  the  hundred  on  the 
riot  act  (1  G.  1.  st  2.  c  5.)  may  be  brought 
against  any  two  inhabitants,  either  by  bilTor 
common  eapiao,    2  Saund.  377  m, 

2.  It  may  be  brought  at  any  distance  of 
time.    2  Saund.  377  e.  n.  [d]. 

3.  The  civil  remedy  by  action  against  the 
trespassers  is  merged  in  the  felony  and  gone. 
Cowp.  485.    Dougl  699.  cited,  2  Saund.  377  6. 

III.  RSLATIVK  TO  THE  HONDaED-COORT. 

1.  The  hundred-court  was  derived  out  of 
the  county-conrt  HaUet  v.  Byrt,  5  Mod.  254. 
Rex  V.  KinomUl,  3  Mod.  200. 

2.  This  court  may  hold  plea  by  prescription 
in  replevin,  and  so  may  immediately  have 
power  to  replevy;  but  it  must  be  by  the  pro- 
cess of  the  court  afler  a  plaint  entered.  Ihdloi 
V.  Byrt,  Garth.  382.    Skin.  675.  S.  C. 

3.  A  hundred-court  at  common  law  cannot 
have  a  levari  faeiao,  but  by  custom  it  may. 
Simpoon  v  Merrille,  1  Show.  47. 

4.  Upon  a  nonsuk  in  the  hundred-ooort  be- 
fore appearance,  there  are  no  costa  allowed, 
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and  if  giTen,  a  writ  of  ftlae  jodj^ent  lies. 
&  C.  1  Show.  48.  Cowp.  20. 

HUSBAND  AND  WIFE. 
ISee  aiUe^  tit  Bakon  and  Fkmz,  p.  204.3 

HYPOTHECATION. 

1.  A  captain  may  hypothecate  hia  ahip  dnr- 
ing  the  voyage  for  whatever  may  be  necessary 
to  relieve  her  from  distress,  and  enable  her  to 
perform  the  voyage.  JVanier  v.  WaUon^  6 
Mod.  12. 

2.  But  it  seems  doubtful  whether  the  cargo 
of  a  ship  may  be  hypotliecated;  and  yet,  as 
an  hypothecation  is  considered  as  a  means  of 
«dvage,  and  it  is  certain  that  the  captain  may 
throw  goods  overboard  to  preserve  the  remain^ 
der  of  the  cargo,  it  seems,  that  the  cargo^  if 
necessary,  may  be  pledged  for  the  redemp- 
tion of  the  ship.  Wataon  v.  Tranter^  6  Mod. 
13. 

3.  An  hypothecation-bond  given  at  land  by 
the  master  of  a  vessel,  for  necessaries  to  sup- 
ply damages  done  by  stress  of  weather  at  sea, 
IS  good,  and  the  court  of  Admiralty  has  juris- 
diction. Johnson  v.  Shipping  11  Mod.  30.  6 
Mod.  79.  S.  C. 

IDIOT. 

1.  A  contract  for  necessaries  made  by  an 
idiot  will  bind  him.  ManbyY.Seott^  1  Sid. 
112. 

2.  If  a  grant  be  made  of  an  idiot  by  the 
king,  tnd  ue  grantee  die,  his  executor  has  an 
interest  in  him.    3  Mod.  43. 

S.  Alienation  by  fine  or  recovery  binds  an 
idiot.    Beverleu'B  case,  4  Go.  125. 

4.  A  surrender  by  an  idiot  of  a  copyhold 
estate,  is  void  as  to  all  persons  besides  himself. 
T^oftiDSon  V.  Leaeh^  Comb.  43a  &  C.  Carth. 
435. 

5.  So,  any  deed  executed  by  an  idiot,  is 
void  as  to  ali  but  himself*  Id.  ibid.  Comb. 
468. 

6.  An  idiot  plaintiff  or  defendant  must  ap- 
pear in  person,  and  any  one  who  prays  may 
be  admitted  to  sue  or  defend  for  him.  2 
Saund.  332  a,  n.  (4). 

7.  An  idiot  defendant  cannot  appear  by  an 
attorney.  Dennis  v.  Dennis^  2  Saund.  335, 
836. 

8.  The  kin^r  can  take  the  profits  of  the  lands 
of  idiots  to  his  own  use,  but  not  of  the  lands 
of  lunatics.    Ma  4. 

9.  The  king  is  not  entitled  to  the  custody 
of  the  copyhold  lands  of  idiots.  Beverley^i 
ease,  4  Co.  126. 

10.  The  king  has  power  to  grant  his  estate 
t^  any  person  without  account  to  be  given.  3 

Mod.  43. 
[  *767  ]     *11.  The  kin^  may  grant  the  cus- 

tody  and  guardianship  of  an  idiot  to 
a  man,  his  executors,  administrators,  and  as- 
signs,  during  the  lifo  of  the  idiot  Progers 
v.  Tkasier,  2  Show.  171.    Skin.  4. 138. 

12.  An  inquisitioD  finding  a^nrson  to  be  an 


idiot,  not  having  an^  lucid  intervals  per  spb 
Hum  octo  annoniiB,  is  good,  for  the  latti^  ««d 
shall  be  rejected  as  surplusage.  Pngtn  v. 
7%a«ier,  2  Show.  172.  3  Mod.  100.  S.  0.  M 
tide  Skin.  5.  S.  a 

13.  An  inquisition  finding  a  person  an  idiot 
•  naiivitate,  entitles  the  king  to  the  profit  of 
the  idiot's  land  from  the  time  of  finding  the 
office,  but  shall  have  relation  back  to  the  timo 
of  his  birth  for  avoiding  all  mesne  ads  done 
by  him.     7\nir§on'$  case,  8  Co.  170  a. 

14  Alienations  before  office  foimd,  dafl  bo 
avoided  after  office  found,  both  in  the  ease 
of  an  idiot  and  of  one  of  sound  memory  be- 
coming non  compos  meniis,  Btverhfe  case,  4 
Co.  127. 

IMPARLANCE. 

I.  RiSraCTDIO  IHPARLAfSCES  EN  GEIIKAI.;  AflS 
WHIN  AMD  HOW  GaANTASLE,  p,  767. 

II.  What  mat  u  wiXkDVD  AFTxa,  p.  768.^ 
IIL  What  cannot  bb  plxaded  aitcb,  p.  768. 

IV.  CoNSEaUENCI  OF  PLlADING  UOWOmKLt  AT- 

Tsa,  p.  769. 


I.  RnracnNO  iMFAUiANcn  in  osBaAL;  as» 

WHEN  AMD  HOW  GaAMTAEUL 

1.  The  court  may  grant  an  imparknee  as 
oflen  as  shall  be  necessary  for  the  ends  of  Jna- 
tice.    6  Mod.  183. 

2.  Imparlance  is  always  to  another  tenn.  2 

Saund.  2. 

3.  Time  to  plead  and  an  imparlance  are 
the  same  thing.  Dowding  v.  Baker^  2  Barnes, 
209. 

4.  Acdon  for  words  touching  the  murder  of 
defondant*s  husband;  imparlance  granted, 
plaintiff  being  in  custody  for  the  crime.  Sii- 
son  V.  iVtoen,  Prac.  C  P/ 139. 

5.  Imparlance  was  ordered,  defimdant  be- 
ing a  lunatic.  Dowding  v.  Boka-y  2  Bamei, 
181. 

6.  If  a  person  be  bound  to  a{^)ear  in  the 
court  of  King's  Bench,  on  the  first  of  n  temii 
to  answer  all  matters  alleged  against  him,  and 
the  attorney-general  file  an  information  against 
him  the  same  day,  he  is  entitled  to  an  impar- 
lance until  the  ensuing  term.  Rex  v.  JZswiist, 
6  Mod.  243. 

7.  Defondant  on  an  information  for  a  mis- 
demeanor is  entitled,  on  pleading,  to  an  im- 
parlance until  the  next  term.  Anon,  11  Mod  5. 

8.  Ah  imparlance  ought  not  to  be  nanted 
unless  prayed  by  the  party.    Awm,  1 1  Mod.  % 

9.  A  defondant  coming  in  upon  a  recogni- 
zance or  attachment  shaU  have  an  impaxhuice 
to  an  information ;  otherwise  upon  a  cept.  Btx 
V.  Fitzetrold,  I  Ld.  Raym.  706. 

10.  Where  the  cause  is  by  original,  an  im- 
parlance is  ex  gratia,  Ld.  Bnmnker  t.  Sir 
R.  AUtuns,  Skin.  2. 

11.  Thou|fh  the  writ  was  returnable  the  fint 
retarn,  an  imparlance  was  granted,  dedan* 
tion  not  having  been  delivered  with  notice  to 
^ead,  according  to  the  general  rule.  iUcr  v- 
BarUw,  2  Barnes,  182, 163. 
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XS.  Bot  denied  where  «  Dotice  had  been 
■erved,  thougrh  not  indorsed  on  the  declaration. 
Q  JBames,  182, 183. 185. 

13.  After  a  general  imparlance,  a  special 
one  must  be  obtained  to  plead  in  abatement. 
THrtlkeld  v.  GaodfeUow^  1  Barnes,  149. 

_  1.4.  A  special  imparlance,  or  a  ffeneral  spe- 
cial imparlance,  can  only  be  obtamed  on  mo- 
tk>n.    S  Saand.  2  fr. 

15.  And  when  moved  for,  the  reasons  for  it 
miut  be  shown.    Reg,  Oen^  11  Mod.  78. 

16.  The  words  of  a  special  imparlance  are 
meUvQ  gibi  omnimodis  exceptionibu8  ad  biUam, 
&^c     Oawen  v.  Surly^  2  Show.  444 

17.  It  may  be  salvis  omnibus  et  omnimodU 
MUMtntag.  ^iintteunque^  and  then  the  defendant 
may  plead  to  the  jarisdiction  after  imparlance. 
Lotw.  [20], 

18.  By  virtue  of  a  rule  fer  leave  to  file  a  bill 
to  warrant  proceedings,  plaintiff  may,  as  a 

necessary  consequence,  *enter  an 
[  *768  ]  imparlance  on  Uie  roll.    Craeroft  v. 
>FiUoti|rA^,  2  Barnes,  184. 

19.  But  where  not  entered  in  time,  plaintiff 
paid  costs,  Slc    Id.  ibid. 

SK>.  Imparlance  will  not  be  given  in  real  ac- 
tions.   Foster  v.  Kirkley,  2  Barnes,  2. 

21.  No  imparlance  granted  in  dower.  2 
fiaund.  44. 

22.  Nor  in  assize  causes,  without  good  cause 
•hown.    Saveris  v.  Brig^s^  1  Salk.  83. 

23.  There  can  be  no  imparlance  after  pe. 
remptory  rule  to  plead.  FttzwiUiamM  v.  op, 
efHtreford,  2  Barnes,  181. 208. 

24.  In  B.  R.,  no  entry  of  imparlance  or  con- 
tinuance is  made  on  any  replication,  rejoinder, 
Ace.  although  delivered  of  a  subsequent  term; 
otherwise,  of  a  plea.  Dun  v.  Zanc,  5  Co.  47  a. 
Ca  Ent  190.  pL  4. 

II.  What  mat  be  plbadkd  aiter. 

1.  After  a  general  imparlance,  a  defendant 
can  only  plead  in  bar.    2  Saund.  2. 

2.  He  can  plead  a  tender.    1  Saund.  33. 

3.  Outlawry  may  be  pleaded  after  an  im- 
parlance.  Marldiam  ana  PUV$  case,  Prac.  Ca. 
K.  B.  167. 

4.  Oyer  may  be  had  of  a  deed  after  impar- 
lance.   Anon.  Prac  Ca.  K.  B.  114 

5.  Under  a  special  imparlance  aalvio  sibi 
ammbuB  exeeptionibus  tarn  ad  breve  quam  ad 
narr^j  which  may  be  granted  by  the  prothono- 
tary,  the  defendant  may  plead  in  abatement 
to  the  writ  or  count    Anon,  12  Mod.  529. 

6.  Another  is,  ealvis  sibi  omnibus  exeeptioni- 
bus  et  advantagiis  quibuseunque,  which  can 
only  be  granted  by  the  court,  and  is  discre- 
tionarv  ;  and  after  this,  he  may  plead  to  the 
jurisdiction.    12  Mod.  529. 

7.  A  plea  of  privilege  was  allowed  after 
imparlance.  Walrend  v.  WinroU^  Prac  Ca. 
K.  B.  114. 

III.  What  cannot  be  pleaded  after. 
1.  There  must  be  a  continuance  by  impar- 
lance,  if  the  plea  appears  on  the  record  of  a 
subsequent  term  to  the  bill.    2  Saund.  1  e. 
n.  (2). 


2.  A  general  imparlance  admits  the  writ  to 
be  good.    Yelv.112. 

3.  And  also  the  Jurisdiction  of  the  court. 
Andrews  v.  Clarke,  Holt,  179, 180. 243.  Case 
of  University  of  Cambridge,  10  Mod.  127.  T. 
Raym.  34  2  Saund.  2.  Prac.  Ca.  K.  B .  156. 
S.  P. 

4.  On  a  plea  to  the  jurisdiction  after  an  im« 
parlance,  the  practice  has  been  to  award  a 
respondeas  ouster.    Anon,  Holt,  343. 

5.  Tbtif  temps  pris  is  not  good  after  imparl- 
ance.    2  Mod.  &.    Comb.  334.    Carth.  413. 

6.  In  a  suit  against  an  executor,  he  pleada 
he  was  administrator,  and  traverses  the  ex- 
ecutorship ;  it  is  ill,  because  being  a  plea  in 
abatement,  it  is  not  pleadable  after  imparl- 
ance.   GrantoeU  v.  fij%,  2  Lev.  190. 197. 

7.  Misnomer  not  to  be  pleaded  after  im- 
parlance. Ftsher  t.  Jefferys,  Prae.  Ca.  K.  B. 
116, 117. 

8.  Nor  coverture  ZAneh  v.  BeUe,  Prac  Ca. 
K.  B.  117. 

9.  Non  tenure  is  not  pleadable  after  it 
Barrwb  v.  ffyggeb,  3  Lev.  55. 205. 

10.  Ancient  demesne  must  be .  pleaded 
within  the  first  four  days  of  the  term.  2 
Barnes,  56. 

11.  A  plea  in  abatement  is  not  allowed  or- 
dinarily after  a  general  imparlance.  Anon* 
11  Mod.  2.    Prac.  Ca.  K.  B.  116, 117. 

12.  But  it  may  be  pleaded  after  a  special 
imparlance,    iinon.  11  Mod.  2.  n. 

13.  In  dower,  the  heir  cannot  plead  detain- 
er of  charters  after  imparlance.  Burdon  v. 
Bthrdon,  1  Show.  271.    Prac  Ca.  K.  B.  119. 

14.  An  attorney  cannot  plead  privilege 
after  an  imparlance.  Jenkes  v.  Layton^  2 
Show.  145. 

15.  A  plea  of  aid  prayer  is  bad  after  im- 
parlance.    2  Saund.  2. 

16.  A  foreign  plea  cannot  be  pleaded  after 
imparlance;  and  to  an  imparlance  it  is  not 
necessary  to  have  an  entry  made  of  defendit 
vim,    Lennox  V.  Boddihgton^  12  Mod.  307. 

17.  Conusance  cannot  be  claimed  after  it 
2  Saund.  2. 

18.  Nor  oyer  had.    2  Saund.  2. 

19.  It  is  too  late  to  plead  a  tender  after  a 
general  imparlance.  2  Barnes,  284.  Sed  vid, 
ante,  div.  II.  pi.  2.  contra, 

20.  After  a  defence  by  the  words 

•"  venit  et  defendit  vim  et  injuriam  [  ♦TfiD  J 
quando^^  dec.  the  defendant  cannot 
plead  in  disability,  although  after  a  special  im- 
parlance.    Gowen  v.  Surly,  2  Show.  444 

21.  After  a  special  imparlance,  a  view  can- 
not be  had,  nor  jointtenure  or  non-tenure 
pleaded.    3  Dy.  210.  pi.  27. 

22.  Defendant  cannot  plead  to  the  jurisdic- 
tion after  a  special  imparlance.    2  Saund.  2  a, 

23.  But  defendant  may  plead  his  privilege 
after  it    2  Saund.  2  a, 

TV,   Consequence  of  pleading   XMPxorsRLT 

after. 
1.  If  defendant  plead  in  abatement  after  a 
general  imparlance,  plaintiff  may  sign  judg- 
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mcnt,  or  demur,  or  apply  to  the  coort,  or  eitop 
the  defendant  in  his  replication.  S  Saond. 
9  6. 

S.  But  the  fault  is  cured  bj  replying.  1 
Saund.  2  b, 

IMPRISONMENT. 
[Sm  alto  ante^  tit     Falsi    iMranomuifT, 

p.  684.] 

1.  It  is  &lie  imprisonment  to  detain  a 
party  afler  the  plaintiff  has  commanded  the 
sheriff  to  release  him.  Wither*  ▼.  HenUy^  1 
Ro.241. 

2.  Where  two  or  more  are  concerned  in 
the  imprisoning  the  same  person,  one  may  be 
goilty  of  false  imprisonment,  and  the  other 
not    Elliot  v.  fiescy.  Skin.  49,  50,  51. 

3.  Stopping  a  door  is  no  imprisonment  if 
there  is  another  way  to  get  out  Wright  ▼. 
Wilson,  1  Ld.  Raym.  739. 

4.  A  bailiff  arrests  one  out  of  a  liberty,  and 
brings  kim  to  the  gaoler  of  the  gaol  within 
the  liberty,  who  imprisons  him ;  this  is  not 
ftlse  imprisonment  in  the  gaoler.  EUiot  ▼. 
Besey,  Skin.  49,  50. 

5.  False  imprisonment  will  not  lie  against 
a  judge  for  committing  a  juryman  for  find- 
ing against  evidence.  Hammond  y.  Howell, 
2  Mod.  218. 

6.  Imprisonment  is  no  plea  to  an  action  of 
debt  on  oond  for  appearance  at  a  certain  day. 
ilnon.  2  Ro.  136. 

7.  In  an  action  for  false  imprisonment,  it  is 
a  good  justification  to  say  that  a  writ  of  ei 
laiea  rtmovenda  came  to  the  sheriff  to  remove 
the  force,  and  that  the  sheriff  and  defendant 
went  and  found  the  plaintiff  resisting.  C2otse*s 
case,  2  Ra  177. 

INCONVENIENCE. 

Where  the  law  is  clear  and  settled,  a  new 
construction  and  declaration  of  the  law  ought 
not  to  be  made  on  account  of  the  inconve- 
nienoe,  but  that  ought  to  be  left  to  be  reme- 
died by  parliament ;  but  when  it  is  a  question 
whether  this  be  the  law  or  not,  the  argument 
ah  ineonvenienti  is  very  strong ;  for  it  is  not 
to  be  presumed  that  that  which  is  inconvenient 
or  absurd  is  aierreeable  to  law.  Manhy  v.  Seott, 
OrL  Bridg.  236. 

INCUMBENT. 

1.  If  an  incumbent  with  cure  take  another 
benefice  with  cure,  the  first  is  void,  and  the 
patron  may  present  Edeo  v.  Bighop  of  Ox- 
ford,  Vau^h.  21. 

2.  The  incumbent  of  a  benefice  donative  can 
resign  to  his  patron.    Ma  765.  , 

3.  One  incumbent  may  sue  a  writ  of  spo- 
liation against  the  other  where  the  patron^s 
right  comes  in  question.  Ede*  v.  jBisAop  of 
Oxford,  Vaugh.  24 

4.  When  the  incumbent  does  not  read  the 
articles  according  to  the  statute,  ho  stands 
tpso  facto  deprived.  Shuto  v.  Higden^  Vaugh. 
131, 132.  I 


6.  diiil  if  Tin  hnil  nut  miTiirritiniTtk  iitiihi^ 
be  is  not  incumbent    S.  C.  Vaugh.  13X 

INDENTURE. 

1.  To  make  a  deed  an  indenture,  there  ant 
be  a  manual  act  of  indenting  the  parcfaDat 
or  paper ;  the  words  Atfc  indentura,  if  the  dsed 
be  not  indented,  do  not  make  an  indeBtnrs. 
JVompton  v.Sitae,  5  Co. 20  b.  Cnkfaix.47. 
&C. 

2.  An  indenture  of  apprcDticeditp    

is  ^absolutely  void  if  not  stamped,  [  ^^HO  ] 
and  cannot  be  given  in  evidence. 

Rex  V.  InhabitantB  of  Holbeeh  in  Ltoia^  Bur. 
Sett  Ca.  No.  69.  p.  198.    Ih.  Na  80. 

3.  Unless  it  be  an  apprentice  pot  ool  bj  a 
public  charity.    Burr.  Sett  Ca.  No.  18S. 

4.  An  indenture  for  less  than  aeve 
is  not  void,  but  voidable  only.    Rex  r. 
tanU  of  St,  mehaUu  in  jbewicA,  Borr.Sett. 
Ca.  No.  28.  p.  91. 

5.  Or  where  the  consideration  money  (thosfh 
only  6cf .)  is  not  inserted.    Rex  t.  ink  ' 
of  Yarmouth,  Burr.  Sett  Ca.  No.  12a 

6.  If  indentures  are  exchanged,  it 
to  a  cancelling,  an  annihilation,  and 
discharge  of  them  to  all  intents  sjid 
Rex  V.  Inhahitanta  of  St.  Mary  Kal 
Winchetter,  Burr.  Sett  Ca.  No.  9S.  p.  164. 

7.  An  order  of  justices  to  receive  an  i 
tice  bound  by  the  churchwardens  was  quashed, 
because  it  contained  a  covenant  not  aoeording 
to  the  statute,  a^d  that  avoided  the  whole  i&> 
denture.  Reg.  v.  Wagotaffe^  Gilb.  Rcpb  278. 
FoL  283. 

8.  The  indenture  c^  apprenticeship  is  nst 
necessary  to  be  produced  to  the  scwiont,  if 
they  state  that  it  appeared  to  them  that  tfas 
person  was  bound.  Rex  v.  Inkabitanto  of  Ead 
Knoyle,  Burr.  Sett  Ca.  No.  51- 

9.  The  settlement  of  the  apprentice  is  vrith 
the  original  master;  though  the  apprentiee  hu 
been  hired  to  several  masters,  after  he  left  the 
master  he  was  bound  to,  before  the  ezptralkn 
of  the  term ;  for  he  cannot  gain  a  settlemcsit 
by  serving  a  new  master  in  a  diffisrent  parish, 
without  an  assignment  and  consent  of  the  ori- 
ginal master.  Rex  v.  Inhabitantt  of  51  Ijnk*% 
Burr.  Sett  Ca.  No.  174  p.  542. 

INDIA  BOND. 

1.  Tlie  assignee  of  an  India  bond  mmj  ids 
in  his  own  name,  by  51  G.  3.  1  Sann«l.  210 
a.  n.  [a]. 

2.  But  not  the  assignee  of  an  India  oerti> 
ficate.    Ibid. 


INDICTMENT. 

I. 

When,  and  for  what  csavi^  an 

INDICTMENT  LIES,  p.  771. 

IL   WbEN  an  UtmCTIlUT  DOBB  mot  LOi 

p.  773. 

IIL  When  an  indictmiht  kat  k  jonr, 

IV. 

p.  774 
When  rr  should  be  bbvseaLiP.  774 

V. 

Or  THE  CAFTION,  p.  774 

INDICTMENT. 
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VL  RlL4TITB  TO  TBB  IDBM  OV  THS  IN- 
DIOmZNT}-^ 

(a)  De$eription  of  tke  partiei  to  it, 

p.  775. 

(b)  Respecting   the  ttatement  of  the 

time,  p.  776. 

(e)  Of  the  place  and  venue,  p.  776. 
(d)  UeneraUy,  in  relation  to  the  otatO' 

ment  tf  lAe  cffence,  p.  777. 
(o)  Relative  to  the  form  of  the  indict- 
ment in  the  following  tnitowcct?  - 
1.  Burglary,  p.  777. 
S.  Conspiracy,  p.  778. 

3.  EngroMing  and  fbreataUing,  {k 

77a 

4.  Escape,  p.  778, 

5.  Extortion,  p.  778. 

6.  Forcible  entry,  p.  778. 

7.  Forgery,  p.  778. 

8L  Keeping  a  gambling-bouie,  p. 

778. 
9.  For  malioioosly  procoring  one 

to  do  an  set  to  the  injury  of 

another,  p.  778. 

10.  For  not  executing  an  order  or 

process,  p.  779. 

11.  For  an  offence  against  a  ftatate, 

p.  779. 
13.  For  a  second  offence,  p.  779. 
13.  Miscellaneous,  p.  779. 
{nr  tho  formo  of  indictments  far  other  qffencee, 
see  the  respective  titles.] 

(f)  Respecting  the  conclusion  of  the  in- 

dictment, p.  780. 

VII.  RkLATIYI  to  TBI  FUSEimflNT  AND 
FINDING  BT  TBS  GRAND  JUKT,  p.  781. 

VIII.  Of  sraiKiNG  odt  counts,  p.  781. 
£  •771  1»IX.  Bail,  p.  781. 

X.  Other  PEooiSDiNGS  BiFosi  plba, 
p.  781. 

XL  bsiKNCE  AND  PLKA,  p.  781. 

XII.  Vnw,  p.  783. 

XIII.  Trial,  p.  782. 

XIV.  EyiDKNCB,  p.  783. 

XV.  Vkrdict  and  judgmknt,  p.  783. 
XVI.  When  an  indictment  for  one  thing 

WILL  WARRANT  A  FINDING  FOR  AN- 
^^  OTHER,  p.  783. 

XVIL  Of  the  allowance  of  olerot,  p. 

783. 

XVIII.  Of  the  removal  of  an  indictment, 
p.  783. 
XIX.  Ofqvashii|q  an  indictment  ^-o 

(a)  When  allowed,  p,  IBS, 

(b)  WAennot,  p.  784. 

XX.  Entry  on  the  roll,  p.  785. 

XXL  RSLATTVE  TO  THE  GIVING  A  COPT  OF 
THE  INDICTMENT  AFTER  ACQPHTAL, 
p.  785. 
XXIL  Of   ARREBTDfO    AND    EEVERSINO  THE 

JUDGMENT,  p.  785. 

XXIII.  ResPBOTING  a  second  or  BUMiaOENT 
INDICTMENT,  p.  786. 

XXIV.  Rebpeotino  oons,  p.  786. 

XXV.  PLBADnO  AN  INDICTMENT,  p.  786. 


I.  WbBI,  AMD  FOR  WHAT  CAUIE,  AN  IMDieniENT 


1.  It  is  an  indictable  offence  to  bury  a  per- 
son (who  dies  a  violent  death)  before  the  coro- 
ner's inquisition.    Anon.  7  Mod.  10. 

3.  An  indictment  lies  for  tearing  an  account 
afler  it  is  signed  and  sealed.  Rex  v.  Crisp,  6 
Mod.  175. 

3.  If  a  party  does  an  act  not  warranted  by 
law,  he  ought  at  his  peril  to  prevent  the  mis- 
chief that  may  ensue.  Sir  John  CAtcAester't 
case,  Aleyn,  13. 

4  A  bare  conspiracy  to  do  an  unlawful  act 
is  indictable,  though  no  act  bo  done  in  pur- 
suance of  it  Rex  V.  Edwards,  8  Mod.  330, 
331.  Rex  V.  Kimberty,  1  Lev.  63.  Rex  v. 
Best,  6  Mod.  186.  Rex  v.  Sterling,  1  Lev. 
135. 

5.  An  indictment  lies  against  the  procurers, 
though  the  actors  are  acquitted.  Rex  v.  Ster- 
ling, 1  Lev.  136. 

6.  So,  one  was  tried  and  found  guilty  as  ac- 
cessary to  buying  and  receiving  stolen  goods, 
though  the  principal  (being  afterwards  tried) 
was  acquitted  on  the  statute  5  Ann.  c.  13.  Rex 
V.  Pollard,  8  Mod.  364,  365. 

7.  An  indictment  or  information  lies  against 
a  man  for  seducing  persons  to  ffame  with  him, 
and  putting  false  dice  upon  them.  Anon.  7 
Mod.  40. 

8.  If  a  civil  action  (as  trover)  be  brought, 
and  it  appear  that  the  goods  were  feloniously 
taken,  an  indictment  will  lie  against  the  de- 
fendant, although  the  plaintiff  recover  in  tlie 
action.  LuttreWs  case,  6  Mod.  77.  Anon, 
Holt,  346.  S.  P. 

9.  Information  in  nature  of  conspiracy  lies 
for  enticing  an  infant  to  leave  his  fother,  Slc 
TItrope's  case.  Holt,  333. 

10.  An  indictment  will  lie  at  common  law, 
as  well  as  on  the  statute  4  &.  5  Philip  &  Mary, 
c.  8.,  for  stealing  an  heiress.  Rex  v.  Moor,  3 
Mod.  130. 

11.  An  indictment  or  information  lies  for 
procuring  a  gentleman's  son  to  marry  a  wo- 
man of  bad  character.  Rex  v.  Blacket,  7 
Mod.  39. 

13.  An  indictment  for  extortion  will  lie 
against  a  justice,  for  obllginir  foreigners  in  a 
corporation  to  pay  lOs.  each  ror  granting  and 
renewing  licenses  to  them  as  publicans,  al- 
though it  has  been  the  custom  for  five-and- 
twenty  years  so  to  do,  and  the  money  is  ex- 
pended for  public  purposes.  Rex  v.  Seymour, 
7  Mod.  383. 

13.  An  indictment  lies  a^^ainst  a  king's 
counsellor  for  inducing  the  kmg  to  do  an  il- 
legal act    1  And.  156, 157. 

14  Forcible  detainer  is  punishable  by  in" 
dictment    JRc^.  v.  Leighton,  Fort  176. 

15.  One  joint  tenant  may  indict  the  other 
for  a  forcible  entry.  Rex  t.  Marrow,  Ctu  T. 
Hardw.  174 
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16.  An  indictment  wiU  lis  fer  tignoiag  to 

give  a  penon  a  sun  of  money  to 
[  *772  ]  "prove  a  deed  to  be  forged  for  the 

purpose  of  obtaining  a  verdict  Rex 
Y.  Johmont  2  Show.  1. 

17.  To  persuade  an  apprentice  to  embezzle 
his  roaster^s  goods  is  an  indictable  offence;  bat 
the  indictment  must  positively  aver  that  he  did 
take  away  the  goods  in  consequence  of  such 
persuasion.    Bex  v.  CoUingwood,  6  Mod.  268. 

18.  An  indictment  will  ue  for  a  nuisance ; 
as  for  keeping  a  cockpit  Rex  v.  Medlar ^  Comb. 
10.    S  Show.  36. 

19.  An  indictment  will  lie  against  the  mas- 
ter and  workmen  for  erecting  a  booth  for  rope- 
dancers  in  a  public  street  &U*9  case,  1  Mod. 
76. 

90.  So,  for  erecting  a  mountebank*s  stage, 
though  done  with  license.  Rex  v.  Bradfordj 
Comb.  304. 

21.  An  mdictment  lies  for  disobeying  an 
order  of  sessions.  1  Saond.  135  h,  n.  (4). 
Comb.  63. 313.  325. 

22.  So^  for  bringing  back  one  removed  by 
order  of  sessions.  Reg.v,  Wiggot,  Comb.  205. 
372. 

33.  An  indictment  will  lie  at  common  law 
for  extorting  money  by  means  of  a  threat  to 
indict  the  puty  for  perjury.  Rex  y.  Woodward, 
11  Mod.  137. 

24.  One  not  returned  of  a  jury  causes  him- 
self to  be  sworn  in  the  name  of  one  that  was, 
and  gives  a  verdict ;  he  may  be  indicted  for 
this  misdemeanor.    March,  01.  pi.  132. 

25.  If  one  who  is  not  returned  oy  the  sheriff 
on  the  grand  inquest,  by  confederacy  with  the 
clerk  who  reads  the  panel,  procures  himself 
to  be  sworn  of  the  said  grand  inquest,  with 
intent  to  indict  others  maUciously,  and  does  so 
indict  them,  he  may  be  indicted  on  the  11  H. 
4.  c.  9.;  which  statute  also  provided,  **  that  such 
indictment,  found  by  any  person  not  duly  re* 
turned  by  Uie  sheriff,  shall  be  void."  Scarkfe 
case,  12  Co.  98. 

26.  An  indictment  lies  for  kidnapping.  Rex 
v.  BailVf  Comb.  10. 

27.  For  fishir.^  in  another's  private  pond, 
and  carrying  away  so  many  carps,  the  goods 
and  chattels  of  the  prosecutor.  Rex  y.  Steer, 
6  Mod.  183. 

28.  Persons  inhabiting  houses  belonging  to 
Serjeant's  Inn  are  liable  to  an  indictment  for 
not  repairing  the  pavement  before  their  doors, 
although  the  society  have  time  out  of  mind 
paved  the  street  Rex  ▼.  Dubbitu,  11  Mod. 
317. 

29.  If  the  owner  of  a  river  neglect  to  scour 
it,  whereby  land  is  overflowed,  he  is  indictable. 
Rex  V.  Wharton,  12  Mod.  510. 

30.  An  indictment  lies  against  a  man  for 
lying  with  another's  wifo.  Rex  ▼.  Jf^iuon, 
Comb.  377. 

31.  If  a  person  proeore  another  to  be  ar- 
rested, and  maliciously  persuade  the  justice  to 
refuse  him  bail,  and  ue  gaoler  i»  extort  mo- 
ney flrom  him  for  foes,  it  is  aa  indictable  of- 


fettoe,  althoogfa  tho  origiaal  arrest  was  hf 
virtue  of  a  legal  warrant  Rex  v.  TVsn,  6 
Mod.  179. 

32.  All  cheats  and  aboaas  of  tradesoMU  ire 
indictable.    Anon.  Comb.  16L 

33.  Maltsters  or  fishmoDgers^  &c.  engross- 
ing  and  selUn^  things  at  unreasoDafak  i^cea, 
may  be  punished  by  indictment  Res  ▼. 
paviee^  1  Ro.  11. 

34  Indictment  for  using  the  tzide  of  a 
baker,  not  having  served  aaven  yean,  held 
good.    ^fum.2Ro.376. 

35.  An  indictment  lies  Ibr  not  reoening, 
turning  ftwar,  or  not  providing  for,  a  poor  ap- 
prentice. Kex  y.  Gould,  SalL  381.  Rex  r. 
Gierke,  2  Show.  193.  Comh.  398.  405. 

36.  If  a  statute  create  a  new  ofl^ice,  and 
direct  a  penalty  to  be  recovered  by  bill,  plaint, 
or  information,  yet  an  indictment  will  lie,  ex- 
cept  there  be  the  negative  words  "and  not 
otlierwise."    CrofttnCo  case,  1  Mod.  34. 

37.  So^  where  new  offences  are  prahibtted 
by  a  general  prohilutory  clause  in  a  statute,  aa 
indictment  will  lie^  1  Mod.  34.  nsCit.  Rex 
▼.ADsries,  Show.  450. 

38.  So,  if  a  statute  prescribe  a  particnlar 
mode  of  punishing  an  old  o6ence,  soch  parti- 
cular mode  is  cumulative,  and  does  aoC  take 
away  the  former  remedy  by  indictment-  I 
Mod.34.nsd«. 

89.  It  is  indictable  at  comman  law  to  ob. 
struct  the  execution  of  an  act  of  pariiamfnt 
1  Saund.  135  &.  n.  [e]. 

40.  An  indictment  will  lie  for  perjury  ocor 
mitted  in  a  court  baron,    iinsii.  1  Mod.  55. 

41.  It  lies  for  sending  a  challenge.  Rest* 
Newdigate,  Comb.  10.  Reg,  v.  Lcmgky^  3  Ld. 
Ravm.  1031. 

42.  AoonstaMe  or  other  officer  is  indictable 
for  neglecting  a  duty  required  by  oommoo  lav 
or  sUtute.  Reg.  v.  Wyat,  Salk.  380.  11  Mod. 
53.S.C.    i2ex  V.  MiZIs,  2  Show.  183. 

*43.  If  a  collector  of  public  taxes  [  •17  J  ] 
assess  and  rate  some  persons  too 
high,  and  omit  to  tax  others,  and  yet  lery  tba 
tax  upon  them,  and  put  the  money  into  his 
own  pocket,  it  is  an  indictable  offence.  Rti 
y.  ^trcA,  6  Mod.  306. 

44.  An  indictment  will  lie  against  ano^ 
ficer  (to  whose  custody  a  person  is  *v*m*«itH 
for  further  examination)  for  not  carrying^  him 
to  prison,  although  he  produce  the  prisoner  m 
the  day  of  the  next  examination.  Aex  t.  JtkB- 
ton,  11  Mod.  63. 

45i,  If  a  man  be  made  an  officer  by  act  of 
parliament,  or  be  otherwise  appointed  a  pfublic 
officer,  he  is  indictable  at  oommon  lawfiir 
misbehavionr  in  bis  office.   Anon.  6  Mod.  9t 

46.  If  a  person  be  duly  elected  overseer,  and 
refuse  to  execute  the  office,  it  is  an  iiidictai)Ie 
offence.  Rex  y.  Jone$i  7  Mod.  410.  Sda. 
1146.  S.  C. 

47.  An  indictment  lies  for  refusing  to  tsb 
the  office  of  constable.  Holt,  152.  lUx  f- 
Loiur,2Stra.990.  Comb.4l&  Raxx^Ar- 
mrd^  2  Show.  75. 
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48.  It  lies  against  ft  oonttaUe  for  refusing 
to  pursne  hue  and  cry  for  a  burglary  in  the 
ni^hC     CroutKer*a  case,  Cro.  Eliz.  654. 

•49.  So,  for  not  watching  nor  procuring  one 
to  watch.    Anon,  Comb.  343. 

11-   WaSN  AN  INDICTMSNT  DOES  NOT  Uft. 

1.  An  indictment  will  not  lie  for  a  bare  tres. 
pass ;  the  mere  insertion  of  the  words  vi  el 
^nrmig  ifl  not  sufficient ;  there  must  be  such  an 
actual  force  as  implies  a  breach  of  the  peace 
to  naake  a  trespass  an  indictable  offence ;  and 
this  degree  of  actual  fbrce  must  appear  on  the 
ikce  of  the  indictment  6  Mod.  175.  n.  2  Mod. 
300.  n. 

2.  An  indictment  will  not  lie  for  taking  an 
excessive  distress ;  the  remedy  is  by  action  on 
the  statute  of  Marlbridge.  Rex  v.  Seginham, 
I  Mod.  71.         •  *  » 

3.  No  inflictment  lies  for  using  other  prayers 
than  those  enjoined  by  the  book  of  Common 
Prayer;  but  otherwise,  if  used  instead  of 
them.     Hex  ▼.  Sparkes,  3  Mod.  79. 

4.  Non-perfbrmanco  of  a  promise  is  not  in- 
dictable.   Rex  V.  Bradford,  1  Ld.  Raym.  366. 

5.  An  indictment  will  not  lie  for  enticin?an 
apprentice  to  leave  his  mastcr^s  service.  Rex 
▼.  Daniel,  6  Mod.  99. 182.   1  Balk.  380.  S.  C. 

6.  An  intent  to  defraud  is  not  indictable. 
Rex  V.  Bryan,  Stra.  866. 

7.  A  witness  cannot  be  indicted  for  insolent 
behaviour  in  a  court  of  justice.    7  Mod.  29. 

8.  An  offence  is  not  indictable  where  ano- 
ther method  of  punishment  is  appointed  by  stat- 
nte.  /fex  v. /femmtngf,  3  Salk.  187.  Anon, 
Id.  189.  2  Ld.  Raym.  991.  Rex  v.  Olutt, 
12  Mod.  104  1  Mod.  34.  notia,  11  Mod.  174. 
n.  1  Saund.  305  b,  250  c.  n.  (3).  2  Ro.  398. 
Rex  ▼.  Hurtt,  11  Mod.  140.  4  Mod.  145. 
fioltf. 

9.  No  indictment  lies  on  the  statute  of  uso- 
ry.    Rex  y.  Dye,  11  Mod.  174. 

10.  An  indictment  will  not  lie  for  keeping 
an  unlicensed  alehouse.  Rex  v.  Marrto^  4 
Mod.  145.  3Saik.27.  2  Ro.  39&  1  Show. 
398.    2  Show.  468. 

11.  Or  for  selling  ale  and  beer  without  a 
license.    Anon.  6  Mod.  87. 

12.  An  indictment  does  not  lie  for  selling 
goods  as  a  pedlar  without  license,  because  of 
the  penahy  in  the  statute.     Rex  y.  Savage,  1 
Ld.  Ravm.  347. 

13.  But  for  an  offence  at  common  law,  for 
which  8  statute  prescribes  a  particular  reme- 
dy, the  proceedings  may  be  either  at  common 
law  or  under  the  statute.    1  Saund.  135  6. 

14.  Indictment  wiH  not  lie  for  borrowing 
money  of  one  man  in  the  name  of  another, 

,  though  without  authority.    Rex  v,  Grantham, 
11  Mod.  222.    [But  see  ante,  tit.  Cheat,  pL 

27a] 

15.  An  Indictment  will  not  lie  for  a  battery 
in  Newfoundland.  Rex  v.  Hooker,  7  Mod.  193. 

16.  No  indictment  lies  &r  killing  a  hare. 
Rex  T.  Buck,  Stra.  679. 

17.  Nor  for  havisg  nets  and  gaas  <!•  take 
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game)  in  one*s  poeseasion.     Rex  y.  Ibtomty, 
Andr.  303.    1  Show.  308. 

18.  An  indictment  may  be  fyr  keeping  a 
bawdy-house,  but  not  for  being  coMiums 
Una,  Rex  y.  Piereon,  Salk.  382.  ^L  Ld. 
Raym.  1497.  S.  C.  Also,  no  indictment  lies 
for  adultery  at  common  law.  Galizard  y. 
Rizault,  Salk.  552.    2  Ld.  Raym.  809.  S.  C. 

19.  No  indictment  lies  for  not  paving  a 
cart-way.  Rex  y.  Inhab,  of  Maetun,  Andr. 
276. 

20.  Nor  for  not  repairing  a  bridge, 
'unless  it  be  in  a  highway.    Reg,  y.  [  *T74  ] 
Stainiiff,  Holt,  129. 

21.  An  indictment  will  not  lie  for  conspir* 
ing  to  burthen  a  parish  with  a  pauper.  Rex 
V.  Edwarde,  11  Mod.  386. 

22.  Nor  for  conspiring  to  marry  a  parish 
pauper.    Stra.  707. 

23.  For  bringing  a  bastard  born  at  A  into 
the  parish  of  B,  with  intent  to  charge  B^ 
quashed;  for  a  bastard  is  chargeable  only 
where  bom.    Rex  y.  Vfarne,  Stra.  644* 

24.  Secreting  a  woman  that  is  with  bastard 
child  by  the  defendant  is  not  an  offence  in- 
dicuble.  Rex  v.  Chandler,ZlA,  Raym.  1369. 

1  Str.  612.    8  Mod.  336.    2  Sess.  Ca.  5.  pL 
8.  S.  C. 

25.  On  a  breach  of  a  reco^izance  for  good 
behaviour,  an  indictment  lies  not,  but  a  set. 
Jac.  on  the  recognizance.  Rex  y.  More,  T. 
Raym.  196. 

26.  An  indictment  against  a  justice  of  peace 
not  having  402.  per  annttm  in  lands,  is  bad. 
Cro.  Jac.  643. 

27.  It  lies  not  against  a  justice  of  the  peace 
for  not  binding  over  rioters.  AeUm^e  case, 
Comb.  517. 

28.  It  lies  not  against  a  bailiff  for  extortion. 
Rek  y.  mU,  Comb.  64. 

29.  Nor  for  enclosing  part  of  a  oonmion. 

2  Leon.  117.    3  Leon.  216. 

30.  An  indictment  on  the  statute  5  Eliz.  o 
4.  for  ezercisirg  ^  the  art,  mystery,  or  occUp 
pation  of  a  tailor,**  not  having  served  an  ap- 
prenticeship thereto,  is  bad.    b  Mod.  43. 

31.  An  indictment  will  not  lie  against  an 
innkeeper  for  not  receiving  a  sick  person,  un- 
less he  was  a  traveller.  Bex  y«  Lueilin,  12 
Mod.  445. 

32.  Nor  for  not  assisting  a  constable  in 
searching  Ibr  nets,  on  a  warrant  of  two  jus- 
tices.   Rex  y.  WUdbore,  Comb.  309. 

33.  Nor  against  a  miller  for  detaining  part 
of  the  com.    Stra.  79a 

34  An  indictment  will  not  lie  at  common 
law  against  a  hawker  and  pedlar  for  being  a 
yagrant    Rex  y.  BramoorUk,  6  Mod.  240. 

35.  Nor  for  exercising  a  trade  within  a  city, 
not  being  free.  Rex  y.  Combo,  Comb.  2^3. 
382. 

36.  An  indietment  does  not  lie  for  enter> 
tftiaing  vagrants.  Rex  y.  Langley,  2  Ld. 
Ravm.  790. 

37.  An  indictment  will-not  lie  against  a  wife 
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ior  pr^joning  htr  hnsbuid*!  cows.    Anan,  6 

Mod.  8a 

III.  WbXN  an  UfDICTMIlIT  MAT  BX  JOrNT. 

1.  An  indictment  lies  against  the  husband 
and  wife  tor  keeping  a  bawdj -house.  Reg,  v. 
WUliami,  10  Mod.  63.     1  Salk.  384.  S.  C. 

2.  If  two  collectors  of  rates  collect  money 
fraudulently  from  the  same  person,  they  may 
be  indicted  for  it  joinUy .    1 1  Mod.  79. 

3.  Several  may  be  jointly  indicted  for  ex- 
tortion. 3  Leon.  268.  2  Ld.  Raym.  134a 
Salk.  370.  S.  P. 

4.  Or  for  maintenance.  Rex  ▼.  Atkinson^ 
2  Ld.  Raym.  I24a 

5.  Or  for  keeping  a  gaming  house.  Rex  ▼. 
JHxon^  10  Mod.  335. 

6.  It  is  best  to  join  several  criminals  in  the 


appear  ai 


Elix.  c.  2^  ibr  exereiaing  a  tmde 
ing  served  as  an  apprentice  to  it,  moat 
to  have  been  found  at  the  quarter 
Rex  V.  Tumiik,  1  Mod.  26. 

a  When  there  are  several 
and  each  has  authority,  it  ought  to 
which  of  them  an  indictment^  Ac 
otherwise,  if  but  one  of  them  eonU  take  iL 
^ex  v.  Everard,  1  Ld.  Raym.  esa 

9.  Where  an  indictment  is 
an  inferior  oourti  there  is  no  neosssity  of 
showing  in  the  caption  by  what  antborii^tfae 
court  is  held.    Rex  v.  Haddock^  Andr.  171. 

10.  But  it  is  necessary  to  show  ajorisdicooa 
in  the  matter  returned ;  therefore,  where  sa 
indictment  is  set  out  to  be  taken  before  Sir  J, 
T.,  mayor  of  L.,    and    cooaervalor  of  tks 


same  indictment ;  but  the  indictment  is  seve- 1  Thames,  Ac,  it  is  insufficient, 
ral  in  law.    J.  Kely.  9. 71. 

IV.  Waaif  IT  SHOULD  bi  sxwaAL. 

1.  Two  persons  cannot  be  indicted  together 
for  distinctoffences.  Rex  v.  Ifeston,  2  Stra.  623. 

2.  Keeping  open  shop  on  a  fast  day  is  an 
indictable  oficnce,  but  each  offender  must  be 
separately  indicteid.    Amm.  6  Mod.  210. 

3.  Two  persons  cannot  be  Jointly  indicted 
for  exercising  a  trade,  &,c.  Hex  V.  Atkiruon^ 
Salk.  382.    Rex  v.  Dixon,  10  Mod.  336. 

4.  An  indictment  against  several  for  a  mis- 
demeanor may  be  laid  against  some  of  thede. 
fondants  only,  on  the  others  entering  into  a 
rule  to  plead  guilty  if  the  co>deiendants  are 
convicted.     Hex  v  Middlemore,  6  Mod.  2 1 2. 

5.  Several  cannot  be  joined  in  one  indict- 
ment for  perjury.  Rex  y.  PMUipe^  2  Stra. 
912.    Palm.  535. 

a  One  indictment  for  an  assault  on  two 
people  is  bad.  Rex  v.  Clendon,  Stra.  870.  2 
Ld.  Raym.  1572.  S.  C. 

V.  QP  THS  CAPTIOIf. 

1.  The  caption  is  no  part  of  the  indictment 
1  Saund.  250  d. 

2.  The  name  of  the  county  being  in  the 
margin,  need  not  be  inserted  m  the  caption ; 
but  it  is  insufficient  to  mention  the  place  with- 
out referring  to  the  county.    Ham" 

[  •r74  ]  mond  v.  ,   Cro.    ♦Elii,    751. 

Cra  Eliz.  7a     1  Saund.  308  a.  and 
cases  there  cited. 

3.  The  caption  of  an  indictment  coram  ju*- 
Htiariie  ad  pacem  dicti  domini  regie  eoneervan- 
die  is  good,  without  saying  **  nunc*^  3  Mod. 
140. 

4  The  year  of  our  Lord  in  the  caption  of 
an  indictment  must  not  be  in  figures ;  (vide 
4  6. 2.  c.  16.,  and  6  6. 2.  c  14.) ;  but  if  the 
year  of  the  king  be  stated,  the  other  is  sur- 
plusage.   1  Mod.  78. 

5.  The  caption  of  an  indictment  is  good, 
although  it  is  not  said  **  for  the  body  of  the 
county."  Rex  v.  Ccleewortk,  6  Mod.  180. 
Rex  V.  Hajfee,  1  Show.  272. 

a  An  indictment  at  the  sessions  of  the 
peace,  omitting  domini  regig  is  ill.  Rex  v. 
Dudeny,  1  Lev.  175. 

7.  The  caption  of  an  indictmmt  on  tht  5 


eonetat  he  had  power  to  take  indictneals.  Id 
ibid. 

11.  An  indictment  found  at  an  adioamsd 
sessions  must  show  in  the  capttoo  when  tkt 
sessions  began.  Rex  t.  FiJker^  Stra.  860. 
Comb.  3ia  contra. 

12.  The  caption  of  an  indictment  fooad  st 
sessions,  styling  the  justices  aiHodrnfode^  is 
good.    Rex  V.  SpiUer,  2  Show.  2ia 

13.  It  is  the  practice  not  to  iasert  tba 
names  of  the  jurors  in  making  up  the  record 
in  K.  B.,  except  in  cases  of  treason.  1  Sanad. 
248  a.    Id.n.[a.] 

14.  An  indictment "  that  it  was  presented," 
without  adding,  **  on  the  oaths  of  twelve  good 
and  lawful  men,"  is  bad.  Rex  v.  Burnt, 
Andr.  230.  CraJac.  635.  I  Saund.  24a  3 
Mod  122.    Cra£L75L 

15.  The  omission  of  the  words  ad  tear  tt 
Undem  jurats  in  the  caption  of  an  indictmrat, 
held  not  to  be  material  Rex  v.  PAesssat,  1 
Ld.  Raym.  548. 

16.  Nor  the  omission  ofyttratomai  ctsssrs. 
torum.    Rex  v.  Morgan^  1  Ld.  Raym.  710. 

17.  The  caption  was^'arat.  etonerat^  wak. 
out  saying  tmiMifiet^  yet  held  good.  3  Salk. 
191. 

18.  An  indictment  was  quashed  becanst  it 
was  **jwr  eaeramentum  duodeeim  ftemeatoL 
exietit^modo  et  forma  Hquen.;Midd,  ss.  Jws. 
fores  pro  domino  rege  prmaentant,  i^^  and  it 
should  have  been  ^prmeentaL  exiaiit^  fooit 
SlcJ"  and  not  **  modo  et  forma."  Rex  v.  Gr/- 
Jith,  3  Mod.  201. 

VI.  RcLATiyz  TO  THE  FoaM  OP  nDBoancP> 

MBNT. 

(a)  DeeeripiionoftkepartieetoiL 

1.  £very  indictment  ought  to  liave  an  ad- 
dition  of  the  party  indicted ;  via.  to  the  penoa, 
of  what  estate  and  degree  he  is ;  to  the  piaos, 
in  what  hamlet,  town,  place,  and  county  bs 
lives.  IZeo;  V.  Z>er&y,  3  Mod.  139.  2Ra22i. 
Cro.  Jac.  610.  616. 

2.  In  an  indictment  of  rescoat,  the  additioa 
of**  wife  of  J  S,  yeoman,  of  such  a  parish,"  is 

sufficiant    Rex  v.  ,  2  Show.  84.  136. 

Laeington^e  case,  Cra  Eliz.  750. 

3.  An  indictmant  for  Msinlting  a  doka's 
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eldest  flon,  ■tyHng'  him  by  Irii  ftther^s  lecoiMl 
title,  as  in  oommon  parlance,  is  ill.  Anori. 
Salk.  451. 

4.  iDdictntent  muper  visum  evpori$t  that  the 
■aid  Emma  was  in  the  peace,  Ax.  until  the 
taid  At  the  husband  of  the  gaid  Emma,  of  H 
aforesaid,  in  the  coanty  aforesaid,  yeoman,  &,c, 
is  good,  without  late  the  husband;  and  the  ad- 
dition of  yeoman,  thoagh  Emma  be  the  next 
antecedent,  must  be  referred  to  the  husband. 
1  Dy.  46.  pi.  2. 

5.  Indictments  are  not  void,  but  voidable 
enly,  for  want  of  addition.  Rex  v.  Haddock, 
Andr.146.    BofuPe  case,  1  Ld.  Raym.  345. 

6.  The  addition  must  be  before 
[  *7Y6  ]  the  ^aliae  dietue,  Fuffe*$  case,  Cro. 
Eliz.  533.  Noy.  32. 
7.  If  there  be  two  vills  in  a  parish,  it  is  not 
necessary  to  show  in  an  indictment  of  which 
^lU  the  defendant  is.     Rex  y.  Bower,  Say. 
119. 
(b)  Regpecting  the  statement  of  the  time. 
1*  In  an  indictment  of  morder,  either  the 
day  of  the  stroke,  or  the  day  of  the  death,  may 
be  laid ;  and  that  the  prisoner,  on  the  day  and 
.    at  the  place  aforesaid  murdered  him,  is  good ; 
Tor  it  refers  to  the  day  of  the  death  last  men- 
tioned.    YTingfield^e  case,  Cro.  Etiz.  739. 

3.  In  an  indictment  for  barg lary,  the  ycry 
day  need  not  be  set  down ;  for  if  it  be  either 
before  or  after  the  offence,  the  jury  ought  to 
find  aocordinff  to  the  truth.  Syer'a  case^  3 
Mod.  141.       *  «y        ««^ 

3.  The  time  of  the  fact  is  not  material  in 
tteaaon.    J.Keljr.  16. 

4.  On  an  indictment  for  a  reeeous,  jndg- 
^      ment  was  arrested,  the  arrest  not  being  laid  to 

be  before  the  return  of  the  writ    Rex  y.  Hoe- 
Uns,  13  Mod.  333. 

5.  An  indictment  on  a  penal  statute  must 
^      vtate  the  day  on  which  the  offence  was  com. 

mitted.    Rex  y.  Mason,  2  Show.  126. 
(c)  Of  the  place  and  venue, 
1*  All  popular  actions  and  prosecutions  on 
penal  statutes  made  before  31  Jac.  1.  must  be 
m  the  county  where  the  fkct  was  committed. 
Bex  y.  OaU,  12  Mod.  233. 

2.  The  indictment  may  be  found  in  the 
eoanty  where  the  party  aied,  and  not  where 
the  wound  was  given.  Ranson  y.  OJley,  3 
Salk.  39.  *  ^ 

3.  An  indictment  for  persuading  a  senrant 
to  porbin  his  master*s  goods  must  lay  a  yenue 
m  the  place  where  the  persuasion  was  used. 
^x  y.  Daniel,  6  Mod.  101. 

4.  Two  places  being  requisite  for  a  yenue, 
lioth  must  be  alleged ;  as  in  an  indictment  of 
ft  constable  upon  an  escape,  both  the  place  of 
^6  arrest  and  the  escape  must  be  alleged. 
Bouchers  case,  Cro.  Eliz.  300. 

5.  If  an  indictment  for  a  conspiracy  against 
wveral,  charge  the  acts  of  some  of  the  defend- 
tnts  in  the  parish  of  St  Giles  in  Middlesex, 
ud  of  the  others  in  the  parish  of  St.  Marga. 
ret  in  the  same  county,  and  a  yenue  be  award- 
tdtoSt  Giles  only,  It  wiU  be  a  mistrial,  fw 


the  jury  ought  to  come  fhnn  both  parishes. 
RexY.  Trac^,  6  Mod.  179. 

6.  An  indictment  in  London  for  engrossing 
in  Surrey  was  helU  well  after  yerdict.  Rex  y. 
Coneland,  Comb.  3. 

7.  But  an  indictmpntin  Middlesex  for  per- 
juryin  London  was  quashed  on  motion.  Cioko 
y.  WiUiams,  Comb.  13. 

8.  An  indictment  for  tearing  a  bill  of  ex- 
change is  good,  although  no  yenue  be  laid  to 
the  facts  of  the  drawing,  the  indorsinr,  or  the 
accepting  of  the  bill.  Jiex  y.  Mason,  11  Mod. 
398. 

9.  Indictment  for  using  the  trade  of  buying 
and  selling  cattle  apud  D,  not  saying  where 
the  exposure  to  sale  was,  was  quashed.  RexY. 
Pursey,  12  Mod.  435. 

10.  An  indictment  for  perjury  by  the  name 
of  A  B  de  parochia  de  Algaie,  without  ahow^ 
ing  in  what  county  it  was,  was  held  bad.  Rex 
y. /Xir6y,3Mod.  139. 

1 1.  It  is  sufficient  to  lay  the  fact  to  be  com- 
mitted tit  parochia,  &c  without  Jayin^  a  ylll, 
though  a  parish  is  an  ecclesiastical  diyision. 
Ooring  y.  Deering,  3  Mod.  158. 

12.  An  indictment  upon  the  statute  5  E.  6. 
for  striking  in  a  church-yard,  held  yoid  fbr  not 
saying  tn  comitatu  nradieto,  although  it  was 
in  the  margin.    ChtUfs  case,  Cro.  iSiz.  606. 

13.  An'  indictment  stating  a  fiict  to  haye 
happened  at  the  hamlet  aforesaid,  is  good, 
though  no  hamlet  was  mentioned  before.  Rex 
y.  Inhab,  of  Lhnehouse,  2  Show.  455. 

14.  An  indictment  of  murder,  where -no 
place  was  mentioned  where  be  struck  her,  nor 
where  she  died,  was  held  ill  for  both  causes. 
CotUm*s  case,  Cro.  Eliz.  738,  739. 

15.  It  is  sufficient  to  allege  the  yenue  **  in 
the  county  aforesaid;*^  but  the  place  only, 
without  a  county,  is  not  sufficient.  Rex  y. 
Darby,  3  Mod.  139.    1  Saund.  308  a. 

16.  An  indictment  describing  the  court  of 
which  the  deceased  was  the  officer  as  situated 
in  the  parish  of  St  Michael  in  Wood-street, 
without  naming  the  ward,  is  sufficient  Mack- 
aUey's  caie  9  Co.  651.  

*17.  An  indictment  laying  a  eon-  [  *T77  ] 
spiracy  in  the  town  of  Cambridge, 
not  saying  in  what  county,  yet  held  good.    8 
Mod.  12. 

18.  Where  the  precept  wai  stated  to  be  to 
arrest  the  defendant  if  he  should  be  found 
within  the  liberties,  ^c,  and  the  arrest  was 
aycrred  to  haye  been  made  in  the  parish  of  M, 
in  the  ward  of  F,  within  London,  the  indict- 
ment was  held  good.    Id.  ibid. 

19.  Where  the  indictment  makes  leyying 
war  the  treason,  it  is  local ;  contra,  where  in- 
serted only  as  an  oyert  act  to  prove  the  trea. 
son.    J.  Kely.  16. 

SO.  Where  it  lays  the  treason  in  one  countyi 
yet  eyidence  of  facts  may  be  in  other  counties. 
J.  Kely.  15. 33. 

21.  To  an  indictment  fbr  murder  taken  be* 
fore  the  coroner  of  the  libert;^  of  the  town  of 
Cgsstm,  it  wti  ebjecied  that  it  was  alleged  in 
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the  indietment,  that  the  place  whore  the  in- 
qnett  was  taken,  and  the  place  where  the  mur. 
der  was  committed,  Slc^  were  averred  to  be  at 
Cossam,  without  averringr  that  Cossam  was 
within  the  liberty;  but  the  objection  was  over- 
ruled,  ibr  it  is  to  he  BO  intended.  Lang^t  case, 
6Cal20a. 

(d)  Generally^  in  relation  to  the  ttatement  of 

the  offence* 

1.  A  fact  amounting  to  felony  is  not  indict- 
able as  a  misdemeanor.  JRex  ▼.  Crou^  1  Ld. 
Raym.712.    12  Mod.  634.    3  Salk.  193.  S.  C. 

2.  The  charge  in  indictments,  informations, 
Ac,  must  be  express,  not  argumentative.  Rex 
y.  Knight,  Salk.  375.  631. 

3.  The  utmost  certainty  is  required  there* 
in,  so  tliat  a  conviction  may  be  pleaded  to 
other  indictments,  Slc  Rex  v.  Crt6b,  8  Mod. 
58.  |{fd?v.  l2efi>e«,8Mod.296.  Rexv.Bre- 
retoR,  6  Mod.  329.  Cra  Jac  41. 95. 27&  324 
3  Mod.  202. 

4.  For  they  are  not  aided  by  any  statute  of 
jeofails.    3  Mod.  7. 

5.  Faetens  in  an  indictment  is  a  good  aver- 
ment   Rex  V.  Lttwley,  Stra.  904. 

6.  An  indictment  was  quashed  because  the 
charge  was  laid  only  with  a  quod  eum  or  re- 
cital.   Rex  V.  WhUehead,  Salk.  371. 

7.  But  mere  inducement  may  be  laid  with  a 
quod  cum.  Reg,  v.  Goddard,  2  L8.  Raym. 
921. 

6.  Indictments  reciting  convictions  may  set 
them  forth  shortly.  Reg.  v.  WyaU,  2  Ld. 
Raym.  1196. 

9.  Matters  of  substance  ought  to  be  express- 
^  alleged  in  indictments  and  informations. 
Keg,  V.  Daniel  Hdt,  347. 

10.  An  indictment  ought  to  be  plain,  and 
not  to  call  a  bawdy-house  a  disorderly  house. 
Anon.  Comb.  303. 

11.  Nor  an  accessary  a  cpnfederate.  Anon, 
Comb.  17. 

12.  In  indictments*  figures  must  not  be  used, 
especially  in  material  parts.  Jiex  v.  Haddock, 
Andr.  137  to  14^ 

13.  Where  the  charge  is  in  the  disjunctive, 
as  for  making  or  causing  to  be  made,  the  in. 
dictment  is  bad.  Rex  v.  Stocker,  Salk.  342. 
371.  i2exv./^i?U,Ca.T.Hardw.370.  Holt, 
345.    Rex  v.  Brereton,  8  Mod.  330. 

14.  An  indictment  was  held  bad,  because 
the  value  of  the  things  was  not  put  in.  Noy, 
41. 

15.  Indictments  cannot  be  made  good  by 
implication.    IZejc  v.  TWArer,  1  Ld.  Rnynb  2, 

16.  Indictment  for  selling  bread  not  having 
dehitum  ponduo,  is  loo  generaL  Re»  v.  FUnt, 
ILd.  Raym.  442. 

17.  An  indictment  quod  male  et  negligenter 
te  geooit,  was  quashed  for  being  too  generaL 
Rex  V.  Winteringham,  Stra.  2. 

18.  So,  **fbr  selling  divers  quantities  of 
beer,**  is  too  general.  Rex  v.  GiUeM,  Stra. 
497.  * 

19.  An  indictment  stating  theofifence  in  the 
nign  of  *  king  Charles^*'  without  ascertaining 


whether  it  was  in  the  reign  of  Cbnles  tlw 
First,  or  in  that  of  Charles  the  Second,  is  bsi. 
Rex  V.  Ford,  t  Show.  454. 

20.  Where  all  the  parts  charged  in  an  in- 
dictment  may  be  true,  and  yet  the  parly  be  in- 
nocent, the  indictment  is  insufficient,  itex  v. 
Joknaon,  2  Show.  2.  noiie, 
(e)  Relative  to  the  form  of  the  indirimm  in 
the  foUomng  inoianceo  : — 
1.  Burglary. 

1.  An  indictment  alleging  that  the  boose  of 

one  Richard ,  he  bnrglarioasly  broke, 

without  stating  sqmame,  hM  good.  CeiWa 
case.  Mo.  466. 

2.  Indictment  for  breakiMf  the     ^^ 
•chamber  of  S,  in  the  house  of  James;  [  *T79  ] 
evidence  it  was  the  house  of  Jameson, 

iU.  Reg.  V.  Cranage,  1  Salk.  385. 
2.  Conspiracy. 

1.  An  indictment  for  conspiring  ftlnel^  to 
charge  another  with  being  the  imtber  of  a  bas. 
tard  child,  is  good,  although  it  do  not  wer  tlat 
the  defendant  was  not  the  father;  for  it  is  the 
conspiracy  which  forms  the  materinl  put  cf 
the  ofience.    Rex  v.  Beet,  6  Mod.  137. 

2.  An  indictment  stating  that  the  delisad. 
ant,  fraudulently  conspiring  to  cheat  J  S  of 
his  money,  got  him  to  lay  a  ceitun  cam  of 
money  upon  a  foot-raoe,  and  prevailed  with 
the  party  to  run  booty,  is  good.  RoJt  ▼•  Ahd, 
6  Mod.  42. 

3.  In  an  indictment  for  a  congp&rmcfr  ns 
overt  act  of  conspiracy  need  be  stated.  Res 
V.  Johnoon,  2  Show.  9.  nolio. 

[See  aloo  ante,  tit.  CoNsniAcra  dW.  IIL  p^ 
337.] 

3.  Engrossing  and  fbieatspiny. 

1.  An  indictment  for  engroesingr  a  grcsl 
quantity  of  hay,  dtc,  but  not  showing  wbit 
quantity,  eis.  loads  or  trusses,  ^c,  ia  void  fir 
the  uncertainty.    Anon,  Cro.  Car.  380,  %1 . 

2.  An  indictment  for  forestalling  ceatsa, 
Sec.  aveo,  Anglice  turkiea,  held  good.  MLex  v. 
Wright,  12  Mod.  47. 

4*  Escape. 
On  an  .  indictment  for  snflerio^  one  to 
escape,  it  must  appear  that  he  waa  lawiuDj 
committed,  and  tne  commitment  must  be  d- 
leged.  Af^r  V.  FeOs,  5  Mod.  416.  Holt,  261 
l2Mod.226.S.C. 

5.  Extortion. 

1.  An  indietment  for  extortion  is  |;ood,  with: 
out  expressing  the  cause  for  which  it  vis 
taken.    Rex  v.  Cover,  1  Sid.  91. 

2.  An  indictment  for  extortion,  charging  tk 
defondant,  as  clerk  of  a  market,  with  havinf 
taken  so  much  from  the  prosecutor,  lur  *■  ex- 
amining, marking,  and  sealing  fourteen  pda," 
is  good«  although  he  was  entitled  to  a  fee  ibr 
marking  and  sealing  them.  Rex  y.  JBestt,  7 
Mod.2StO. 

6.  Forcible  entry. 
1.  An  indictment  for  a  forcible  entry  vai 
quasbMi,  for  saying  in  umqm  tenemenimm,  or 
stead  of  unum  meooaagium,    Brigg^o  ease,  t 
Ra46. 
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3.  But  if  it  be  a  tMWimiit  withdiTen  acres,  l  the  material  words  of  it.    Rgg  ▼.  NemUe^  1 


it  is  good  for  the  acres.    3  Leon.  10^ 

3.  Indictment  of  a  forcible  entry  for  enter- 
ing into  a  copyhold,  and  that  the  defendant 
eiecit  et  disaeisivU  the  party,  quashed.  T. 
Raym.  67. 

4.  The  words  ad  tune  existetu  are  necessary. 
Comb.  288.  2  Ro.  65. 

[See  anie,  tit  FoaoiBLC  f^TKT,  div.  (c)  p. 
711.] 

7,  Forgery. 

1.  A  charip  of  forcing  a  writing  purport- 
ing to  be  a  will,  is  sufficient  IUg»  v.  Knight^ 
^k.  375. 

2.  An  indictment  fbr  forging  a  cocket  for 
Bwe  packs  of  linen  cloth,  is  sufficiently  cer- 
tain.    Rex  ▼.  Browne^  6  Mod.  87. 

3.  Indictment  for  forgery,  without  m  ef^ar- 
mis,  is  good.  Rex  y.  Btariat,  3  Lev.  221.  See 
ld.llL 

4.  An  indictment  for  forcing  an  affidavit, 
and  also  for  pubUshing  a  fiuse  certificate,  for 
the  purpose  of  fraudulently  obtaining  money, 
is  good,  for  the  two  acts  form  one  offence.  Rex 
V.  O'Brien^  7  Mod.  379. 

5.  FabricavU  denotes  forgery;  and  evidence 
of  altering  or  erasing  will  be  good.  Rex  v. 
Z}a]0soii,Stra.l9. 

6.  An  indictment  for  forging  a  writing  con- 
taining '^a  certain  writing  obligatory,**  is  bad. 
Rex  V.  Neck,  2  Show.  472.    3  Mod.  104.  S.  C. 

[See  aUo  ante^  tit  Foaovar,  div.  XL  p.  719.] 

8.  Keeping  a  gambling-house. 
An  indictment  against  a  common  gambling- 
liouse  keeper  may  be  general  without  showing 
any  &ct ;  but  the  prosecutor  must  give  a  note 
of  particulars.    2  Saund.  306. 308  a. 

[See  aUo  ante^  tit  Gam  bung-House,  p.  725.] 
9.  For  maliciously  procuring  one  to  do  an  act 
to  the  injury  of  another. 
L  An  indictment  for  procuring  a  ju<itice  of 

the  peace  to  refuse  bail,  must  'allege 

(  *779  ]  that  the  bail  was  offered  and  refused. 
Rex  V.  Traey^  6  Mod.  31. 

2.  An  indictment  for  procuring  a  person  to 
he  fabely  committed  must  set  forth  an  actual 
commitment  Rex  v.  TVocy,  6  Mod.  31.  Id. 
179.  ^ 

3.  An  indictment  lor  procuring  a  servant 
to  leave  his  master,  must  aver  that  he  did 
leave  him.    Rex  v.  Daniel^  6  Mod.  182. 

10.  For  not  executing  an  order  or  process. 

1.  In  an  indictment  for  not  executing  a 
warrant  founded  on  a  summary  conviction,  it 
is  sufficient  to  state  that  the  party  was  in  due 
ibrm  convicted.    Rex  v.  Paulett,  1 1  Mod.  114. 

2.  An  indictment  for  disobeying  an  order 
of  justices,  in  not  receiving  and  providing  for 
a  parish  apprentice,  ought  not  to  be  laid  oi  el 
arsiif.    Rex  v.  Oold^  6  Mod.  164. 

3.  Indictment  for  disobeying  an  order  of 
justices,  must  find  positively  that  such  an 
order  was  made,  and  not  by  way  of  ^uod  cum, 
Rtx  V.  Burridge^  2  Ld.  Ra^m.  1363. 

11.  For  an  oflfence  against  a  statute. 
1*  An  indictment  on  a  statute  must  pursue 


Mod.  295.    Jeak.  118. 243. 

9.  Where  an  indictment  for  an  offence 
against  a  statute  is  badly  framed  upon  the 
statute,  it  will  not  be  good  as  for  an  offence 
at  common  law.  PenhaUow*$  case,  Cra  £iiz. 
231. 

3.  An  indictment  on  a  statute  omitting  to 
state  the  prorogation  of  the  parliament  at 
which  it  was  made,  is  erroneous.  Rex  ▼. 
Hiekenngm,  11  Mod.  n% 

4.  An  indictment  for  an  offence  created  by 
statute  ought  not  to  recite  it    1  Saund.  135  a. 

5.  In  an  indictment  on  a  penal  statute,  the 
words  in  et  armie  are  needless.  Rex  v.  Alwpt 
1  Show.  339. 

6.  An  indictment  on  1  Eliz.  c.  1.  s.  27., 
must  state  the  offence  to  be  with  intent  to  set 
forth  and  extol  the  authority,  Slc;  and  contra 
fortnam  etatuii  does  not  aid  the  defect  3  Dy. 
363.  pi.  25. 

7.  An  indictment  on  the  5th  Eliz.  e.  4., 
must  be  laid  emUra  pacem,  for  its  being  eonlra 
formam  etatuti  is  not  sufficient  Rex  v.  Lane, 
6  Mod.  128. 

8.  Indictment  for  an  ofience  against  a  sta* 
tute  ought  to  show  the  o0ence  to  be  within  the 
statute.    Rex  v.  Aleop,  Holt,  405. 

9.  Although  the  words  of  a  statute  be  gene- 
ral, the  description  of  an  offence  id  a  oonvia- 
tion  upon  the  statute  must  be  particular*  Rex 
V.  Chapman,  Say.  204. 

12.  For  a  second  offence. 
Where  a  greater  punishment  is  added  far  a 
second  offence,  the  first  conviction  must  be 
recited  in  the  second  indictment    Fleming'9 
case,  1  Leon.  295. 

13.  Miscellaneoos. 

1.  An  indictment  on  23  Eliz.  c.  1.  s.  5., 
taken  on  the  third  of  October,  charging  that 
the  defendant,  from  the  fiflh  of  September 
preceding,  was  absent  from  church  for  one 
month,  is  bad^  for  both  days  shall  be  taken  ex- 
clusively.   Rex  V.  SpiUer,  2  Show.  207. 

2.  An  indictment  found  on  the  thirteenth 
of  January,  charging  that  the  defendant,  from 
the  first  of  Januarj^last  past  absented  himself 
from  church  for  six  months,  is  good,  for  the 
words  **last  past'*  shall  refer  to  the  month 
and  not  to  the  day.  Rex  v.  For6es,  2  Show. 
160. 

3.  An  indictment  fer  usins'  another  ferm  of 
prayer  than  that  prescribed  by  1  Eliz.  c.  2., 
must  state  that  it  was  used  inetead  cf  the 
common  prayer.  Rex  v.  Sparkee,  2  Show. 
451. 

4.  For  obstructing  a  justice  of  the  peace 
must  show  the  particular  fact  Rex  v.  Hbw^ 
Stra.  669. 

5.  That  knowingly  he  received  thieves,  not 
saying  he  knew  them  to  be  thieves,  is  good. 
Rex  v.  TAompsoiH  2  I^ev.  20a 

6.  An  indictment  fer  receiving  money  as 
being  sent  by  another  person,  but  without  any 
fidse  token,  quashed.  Rex  v.  Jonee^  2  Ld. 
Raym.  1013. 
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7.  An  indictment  tbr  not  nceivio^  an  ap. 
preotioe  matt  ihow  the  binding  to  be  accord- 
ing to  the  statute.  Re*  y.  TVmUcfi,  Stra. 
136a 

8.  In  an  indictment  agfainat  the  acoeaaaiy 
OD  4  and  5  P.  8c  M.  c.  4,  the  word  **  mali- 
cioualy"  is  necessary,  or  the  offender  shall 
ha?e  his  clergy  as  he  might  before  the  statute. 

S  I^.  183.  pi.  59. 
[  *T80  ]      9.  An  indictment  for  secreting  a 

woman  pregnant  UUgitimo  frntu^  is 
bad.    Rex  ▼.  Chandler,  8  Mod.  336. 

10.  An  indictment  against  a  man  for  pub- 
lishing the  secrets  of  himself  and  the  lord  the 
king,  (without  saying  what  secrets,  or  that  he 
was  bound  to  keep  secrets,)  as  a  common  dis- 
turber of  the  peace,  is  bad.    Mo.  302. 

11.  **  Calumniatris  et  paeie  perlurhatrix" 
^bc,  is  too  general  Rex  t.  7by2or,  Stra. 
849. 

13.  An  indictment  against  a  common  scoHi, 
using  the  words  **€ommuni§  miumfiiatrir,** 
instead  of  ^  eommtmis  rixatrixf^^  is  erroneous; 
for  rixatrix  is  a  word  of  art,  and  must  be  used 
in  describing  the  offence  in  an  indictment 
against  a  scold.    Rex  y  jPVur/y,  6  Mod.  12. 

13.  That  the  defendant  is  comfmifiW|ierfiir- 
hatorpacie  conimtmtt,  oppreeeor,  &C.,  is  ill,  but 
eommums  barreetaUnr,  rira,  dLC.  is  good.  Rex 
T«  Lenngham,  1  Lev.  399.    1  Mod.  71. 

14.  An  indictment  for  being  **a  common 
drunkard'*  is  too  generaL  Rex  y.  Buekbridget 
7  Mod.  52. 

15.  An  indictment  against  a  scold  should 
be  laid  ad  commune  noeumentum.  Rex  y. 
Cooper,  Stra.  1347.  See  3  Saund.  308,  and 
ante,  p.  218. 

[For  the  forme  of  indietmento  for  other  of- 
fence;  eee  the  reepeetive  tiileeJ] 
(f )  Reopecting  the  conelueion  of  the  indiet- 

ment* 

1.  An  indictment  for  high  treason  not  con- 
eluding  contra  ligeantue  owe  debiium,  was  re. 
yersed  for  that  reason.  Rex  y.  Tucker,  4 
Mod.  166. 

3.  An  indictment  **  in  malum  exempium  in- 
halritantium,''  is  bad.    1  Mod.  35. 

3.  An  indictment  is  in  general  bad  for  want 
of  the  words  **  contra  paeemJ"  Anon,  1  Mod. 
78.    Cro.Jac527. 

4.  But  in  an  indictment  fbr  a  nonfeasance, 
**  contra  pacem**  is  not  necessary,  and  are 
neyer  inserted.  Anon.  11  Mod.  55.  Fort. 
131.  S.  P.    1  Vent  108.  111. 

^  5.  An  indictment  alleging  perjury  in  the 
time  of  George  the  Second,  and  concluding 
contra  pacem  of  George  the  Third,  is  erro- 
neous.   Rex  y.  Loohtp,  6  Mod.  80.  n. 

6.  In  an  indictment  against  a  constable  fbr 
not  returning  a  warrant,  where  such  neglect 
happens  in  one  king*s  time,  and  continues  in 
the  next  king's  time,  it  ought  to  be  said  contra 
pacem  of  the  first  king  as  well  as  of  the  second. 
Rex  y.  Wyat,  Fort  13a 

7.  An  mdictment  for  fbrcible  entry  in  the 
time  of  one  king,  and  detainer  m  that  of  an- 


other,  eoDdnding  agniiMt  the  peaw  ef  Ml, 
is  bad.     7)iyIory(?ri^!tA,7Mod.ll& 

a  An  indictment  for  murder  of  a  base  cUd^ 
concludes  contra  pacem  generally,  and  aak 
contra  formam  otatmtu    J.  K^.  39. 

9.  Indictments  fbr  offences  against  a  slatale 
must  conclude  eeiifrw  fotmam  etmimiL  R^, 
y.  Harman,  3  Ld.  Raym.  1104.  Salk.  3701  S 
Ro.3a 

10.  An  indictment  fi>r  breaking  a  park,  and 
killing  deer  **the  goods  and  chattels  cC^lc.'* 
concluding  eonira  formam  atatatH,  is  nod. 
Rex  y.  Foot,  8  Show.  455.  MUx  r.  DrJte,  3 
Show.  489. 

11.  If  an  indictment  fbr  an  oflonoe  pnrelj 
ut  common  law,  conclude  **  agmiost  the  form 
of  the  statute,**  it  is  but  surpluasge;  so^  when 
a  statute  takes  away  clergy  for  a  commnn  lav 
fblony.  1  Saund.  135  «.  MUx  y.  Dixam,  10 
Mod.  336,  337.  Say.  33a  Reg.  ▼.  Wigg,  3 
Ld.  Raym.  1 163.    1  Ilk  150. 

13.  Such  a  conclusion  will  not  nako  gosd 
an  indictment  which  does  not  bring'  the  act 
prohibited  or  commanded  within  the  material 
words  of  the  statute.    Id.  ibid. 

13.  Where  a  thing  was  a  crime  at  comflHa 
law,  and  a  statute  makes  it  more  penal,  aa  in- 
dictment may  be  contra  formmm  tiMH,  er 
may  leaye  it  out  Anon,  13  Mod.  501.  1 
Ventia  8eealso/r«»y.  ilfcttilnD«.I3Mod. 
503.  netie.    Rex  y.  BethM,  6  Mod.  17. 

14.  An  indictment  founded  on  aeveral  sta- 
tutes, concluding  ceeAra  formmm  stelitfi,  is 
good.    Rex  y.  iS^tUer,  3  Show.  306. 

15.  Where  a  statute  prohibits  a  thing  onder 
a  penalty,  or  eleates  a  new  doty  to  an  offieer, 
the  indictment  need  not  conclude  cenfra  /sr- 
iiMm  olaiuti.    Rex  y.  I^iggot,  Comb.  30S. 

la  Indictment   for    conspiracy    to   laiss 
wages,  not  concluding  oomtrafbrmam 
*etaiuii,  yet  held  gM>d,  fbr  conspi-  [  *781  ] 
racy  is  an  ofibnce  at  common  law. 
Rex  y.  TkOofS  ofCamhridge,  8  Mod.  IS. 

17.  An  indictment  fbr  a  nuisance  need  not 
conclude  ad  commune  nocummfvm,  where  the 
nature  of  the  offence  imports  that  it  in  as. 
Rex  y.  Dixon,  10  Mod.  337. 


VII.  RXLAtryVTOTBKPR 


iNo  ar  THs  oaAifo  Jirar. 


AND  WBHh 


the 


1.  An  indictment  was  quashed,  been 
finding  was   **sfparaita   tfid«ef0iiieiita 
eero."    Rex  y.  Browne,  1  Ld.  Raym.  59S. 

3.  A  finding  conditionallr  is  not 
Lord  CromtoeWe  case,  Yely.  15. 

3.  An  indictment  fbr  publishing  ftlse 
indorsed  **MUa  verha,''  but  whether  •'vcrfts 
fuerunt  loeuia  eeditiooe,"  Sic  is  bad.  J^ear  y. 
,  1  Leon.  387.  pi.  390. 

4.  Upon  an  indictment  fbr  murder,  if  the 
grand  jury  find  manslaughter,  there  ougtit  to 
be  a  new  mdictment  1  Ra  407.  Sed  ^mr^ 
see  post,  div.  (XVI).  p.  783. 

5.  An  indictment  is  only  a  bill  before  tbs 
finding;  and  after  the  finding,  it  is  ti 
(Mn.    Rexr,  Answn,  I  Salk.  37a 
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VIII.  Or  mmia  our  oouMn. 

1.  Oounts  in  an  indictment  cannot  be  ftrock 
oat.  JRex  v.  Pewtenu,  Ca.  T.  Hardw.  203. 
2Stra.  1036.  S.  a 

2.  Indictments  ongbt  to  be  drawn  by  the 
elerks  in  the  crown  <mce,  that  the  ooart  may 
punLah  them  ibr  Tezation.  Per  cur,  S.  (X, 
Stra.  10S6. 

DC  Bail. 
The  oberiff  cannot  take  bail  (bot  only  a  re- 
cognizance), for  the  appearance  of  a  penon 
arrested  by  him  «nder  procese  ifsuing  upon 
an  indictment  for  a  migdemeanor  at  a  quarter 
aesfliona.    2  Saond.  59. 

[See  ante,  tit  Bail,  div.  (B).  p.  183.] 

X.  Omta  niocisniNoe  Booai  puea.  • 

1.  No  copy  of  the  indictment  is  allowed  in 
oapital  cases.    FiiMharri9*9  case,  Vent  354. 

2.  On  an  indictment  ibr  treason,  the  prison- 
er before  he  pleads,  Jbc.  is  to  have  his  irons 
taken  off.    Rex  v.  Layer,  8  Mod.  83. 

3.  A  clerk  in  court  may  etmfem  an  indiet- 
neot  for  his  eUeat    6  Mod.  17. 

XL  DsmfOE  AND  rixA. 
1.  Formerly,  if  a  person  indicted  did  not  come 
in  yoliintarily,  but  was  brought  in  by  recog- 
nizance or  habeae  eorpue,  he  was  obliged  to 
plead  and  try  inetanUr;  but  this  was  thought 
Imxd;  and  if  he  came  in  upon  the  first  process, 
he  had  an  imparlance  of  course.  Anon.  II 
Blod.  5. 

2.  The  4  Ann.  c.  16.  s.  T.does  not  extend  to 
indictments;  by  s.  11.  it  is  enacted,  "that  no 
dilatory  plea  shall  be  received  in  any  court  of 
record,  unless  the  party  offering  such  plea  do, 
by  affidavit,  prove  the  truth  thereof,  or  show 
some  prob^ile  matter  to  the  court,  to  induce 
them  to  believe  that  the  &ct  of  such  dilatory 
plea  is  true;*'  and  it  has  been  determined,  that 
a  pica  in  abatement  for  a  misnomer  of  the 
place  of  residence  in  an  indictment  must  be 
verified,  for  tlial  the  seventh  section  of  the 
statute  does  not  extend  to  the  eleventh.  Bex 
v.  Qranger,  cited  11  Mod.  318. 

3.  If  a  man  is  indicted  with  a  wrong  addi- 
tion and  outlawed,  he  has  no  opportunity' to 
plead  it,  but  must  either  make  use  of  the 
king's  pardon,  or  say  he  was  not  the  same  per- 
son mentioned  in  the  indictment  Rex  v. 
Fidd^ng,  13  Mod.  199. 

•  4.  A  man  cannot  plead  over,  but  in  cases  of 
treason  or  felony.  Reg,  v.  Goddard,  3  Ld. 
Raym.  933. 

5.  After  indictment  found,  a  plea  cannot  be 
received  at  the  crown  office,  unless  the  de. 
fendant  enter  into  a  recognizance  to  try  it  at 
his  own  charges.    Rex  v.  Tracy,  6  Mod.  115. 

6.  After  verdict,  a  man  cannot  plead  that 
indictment  dependiing,  but  must  plead  autre- 
foit  aequU,  Keg.  v.  Ooddard,  3  Ld.  Raym. 
922. 

7.  The  plea  of  autrefvie  ac^it  is  a  good 
plea  only  when  the  acquittal  is  upon  an  in- 
dictment sufficient  in  law.  Vaux*i  case,  4 
Co.44a. 


•XIL  Vow.  [  •TOI  ] 

A  view  cannot  be  had  in  an  indict- 
ment without  consent    Say.  304. 
XIII.  Trul. 
1.  Afler  a  peremptory  rule  to  plead  to  an 
indictment,  it  shall  be  tried  the  same  term.    6 
Mod.  43. 

3.  An  indictment  removed  by  the  prosecu- 
tor cannot  be  carried  to  trial  by  the  defendant, 
without  leave  of  the  court  upon  motion.  Reg 
V.  Baker,  3  Ld.  Raym.  1083. 

3.  Where  the  person  indicted,  though  for 
felony,  shows  any  exception  in  law,  any  one 
not  assigned  may  be  of  counsel  for  him. 
Wuhip&le*$  case,  Cro.  Car.  147.    Jenk.  171. 

4.  Where  two  indictments  are  ibr  the  same 
fact,  it  is  proper  to  try  on  both  at  once.  Rex 
V.  GalUford,  I  Salk.  383. 

5.  Where  an  indictment  and  an  appeal  are 
depending,  the  appeal  shall  have  preference  if 
desired.    Anon.  J,  Kely.  107. 

&  In  indictments  and  informations,  neither 
the  prosecutor  nor  the  defendant  can  pray  a 
tales  without  a  warrant  from  the  attorney-ge- 
neral.   Rex  V.  Bowlee,  6  Mod.  346. 

7.  An  indictment  ibr  not  repairing  a  county 
bridge,  may,  on  suggesting  that  the  whole 
county  is  interested,  be  tried  in  the  next  ad- 
joining county,    Mex  v.  WiUt,  6  Mod.  307. 

8.  Li  treason,  the  venire  faciae  is  not  to  be 
read,  &c.  after  a  verdict  Rex  v.  Layer,  8 
Mod.  91. 

9.  On  an  indictment  for  a  misdemeanor, 
the  defendant,  after  conviction,  cannot  move 
for  a  new  trial  without  being  personally  pre* 
sent  in  court    Rex  v.  Oibaon,  7  Mod.  1^. 

XIV.  EviDBNCX. 

1.  Papers  found  in  a  prisoner's  custody  may 
be  read  as  evidence  against  him.  Itex  v. 
Layer,  8  Mod.  88, 89. 

2.  After  pleading  guilty  to  an  indictment, 
the  defendant  may  give  evidence  that  justifies 
the  fact  in  mitigation  of  the  punishment  Rex 
V.  Tanpleman,  7  Mod.  40. 

3.  On  an  indictment  for  disobeying  an  order 
of  justices,  the  authority  of  the  justices  to 
make  such  order  may  be  inquired  mto.  Rex 
V.  Glin,  6  Mod.  87. 

XV.  VXUDICT  AND  JVDGltZNT. 

1.  Upon  an  indictment  of  a  parish  for  non- 
repair of  a  highway,  if  found  not  a  highway, 
the  verdict  is  not  guilty.  Rex  v.  Mab.  rf 
Homeey,  1  Show.  370. 

3.  Lf  there  be  only  one  count  in  an  indict- 
ment, unless  the  whole  charge  therein  be 
proved,  the  defendant  ought  to  be  acquitted. 
Rex  V.  Bur^eait  Say.  169. 

3.  If  an  mdictment  be  held  ill  on  demurrer, 
the  judgment  must  be  quod  caeeetur,  and  the 
party  may  be  indicted  again.  Rex  v.  Had" 
dock,  Andr.  147, 148, 149. 

4.  If  there  be  a  general  verdict  of  guilty 
upon  an  indictment,  which  contains  several 
counts,  judgment  must,  if  any  one  count  is 
good,  be  given  for  the  king.  Rex  v.  Heron^ 
Say.  338. 
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5.  No  rMtitatton  in  forcible  entry,  if  the  in- 
dictment be  bad.    S  Show.  419. 

6.  It  is  sttfficient  if  the  lubitance  of  the 
matter  is  (bund.    Mackailey^t  csm,  9  Ca  65  b. 

7.  A  verdict  was  held  irood,  although  the 
indictment  averred  that  Uie  sheriff  made  a 
precept  to  the  deceased,  and  the  verdict  found 
an  arrest  made  according  to  the  custom  with- 
out any  precept    Id.  ibid. 

8.  No  non  pro$  ought  to  be  entered  on  an 
indictment,  but  by  leave  of  the  court  on  mo- 
tion.   Rex  V.  Parker,  7  Mod.  86. 

XVL  When  am   inoictmemt  for  ome  Tnma 

WIIX   WAKEANT   A   riNOING    VOR   AN- 
OTRKR. 

1.  Where  the  indictment  is  for  febny,  the 
judgment  may  be  for  a  trespass.  Hex  v. 
JovRfr,  J.  Kely.  29.    Cro.  Eliz.  49*1. 

3.  But  one  indicted  as  for  a  felony,  and 
found  guilty  of  a  misdemeanor,  was  discharg- 
ed.   &x  V.  Wetiheer,  3  Stra.  1137. 

3.  One  may  be  indicted  of  murder  and  con- 
▼icted  of  manslaughter.  LuWt  case,  J.  Kely. 
89tol0a 

4  Where  several  are  indicted  on  the  statute 
of  1  Jac  c.  8.  of  stabbing,  and  it  does  not  ap- 
pear which  gave  the  thrust,  they 
[  *T83  ]  shall  be  guilty  of  manslaughter.* 
Rex  V.  Page  and  Hartoood,  Aleyn.44 

5.  An  indictment  for  entering  a  field  and 
carrying  away  twenty  oaks  there  growing,  is 
good  for  the  trespass,  and  bad  as  to  the  aspor- 
tation.   Rex  V.  HarHi,  11  Mod.  113. 

6.  An  indictment  of  forcible  eotrj,  (juashed 
for  ezceptiooB,  cannot  be  a  good  indictment 
for  a  riot    Eden't  case,  Cro.  Eliz.  697,  698. 

7.  On  an  indictment  for  a  riot  and  an  as- 
•Rult,  the  defendants  may  be  found  guilty  of 
the  assault,  and  acquitted  of  the  riot  Rex  v. 
Hemming$t  2  Show.  93. 

8.  But  an  acquittal  of  the  riot  is  so  of  the 
assault    Rex  y.  Heaps,  Salk.5d3. 

9.  If  a  man  be  indicted  of  petit  treason, 
felony,  or  murder,  and  the  jury  find  him  guilty 
as  accessary,  the  verdict  b  void ;  but  if  lie  be 
indicted  of  murder,  he  may  be  found  guilty  of 
manslaughter.    Anon.  Dall.  14 

XVII.  Ofthk  allowance  or  clergy. 

1.  Upon  an  indictment  for  feloniously  taking 
a  purse,  if  it  bo  not  taken  with  violence,  which 
put  the  party  in  foar,  the  prisoner  is  entitled 
to  his  clergy.  2  Ro.  154. 

3.  Where  a  prisoner  is  indicted  for  two  felo- 
nies, the  one  capital,  the  other  within  clergy, 
and  is  tried  on  the  latter  first,  found  guilty,  et 
ligitut  elerieus,  he  should  not  be  burnt,  nor  a 
iradatur  ordinario  entered,  till  he  is  tried  for 
the  higher  crime,  as  it  would  dischsrge  him 
fh>m  that  and  all  other  fobnies  committed  prior 
to  the  conviction.  S^ne'$  case,  3  Dy.  214. 
pL48. 

[See  ante,  tit  Cleegt,  p.  294] 

XVIIl.  Or  THE  REMOVAL  OE  AN  INDICTHENT. 

1.  If  an  indictment  be  removed  by  certiorari 
out  of  London  or  Middlesex,  the  defendant 
must  enter  int*  a  reoogaiaanoa  to  try  in  the 


same  term,  or  at  the  atttings  after;  bat  if  r. 
moved  out  of  any  other  county,  he  u  wilboot 
day ;  and  if  he  do  not  appear,  prooendiallii- 
sue  until  he  is  outlawed ;  but  if  the  dcfeodut 
remove  an  indictment,  be  most  enter  into  i 
recognizance  pursuant  to  5  W.  &  BL  e.  1 
Rex  V.  Bowles,  6  Mod.  246. 

2.  A  defendant  who  removes  an  fntHrtrnfiit 
by  certiorari,  must  appear  dnrio^  the  tern 
in  which  the  writ  is  returnable.  Ams.  6 
Mod.  221. 

3.  A  recognizance  taken  by  a  jad^e  of  the 
King*s  Bench  (npon  the  removal  of  an  indict. 
mcnt)  in  more  tlian  the  sum  meotioned  in  5 
W.  dL  M.  c.  11.,  is  good.    IKerv.AKr,  7  Moi 

10.  ^  • 

4  Procuringa  wrong  venue  fertk  trial  of 
an  indictment  is  a  forfeiture  of  tbe  reoogBi- 
zance.    ^lum.ll  Mod.  4 

5.  The  process  on  indictmeotB  oniioillj 
commenced  in  the  court  of  Kins^i  Bench, 
must  be  returnable  on  a  day  certain;  to  if 
removed  from  an  inferior  court,  on  a  oomDCB 
day.    Rax  v.  TuUkin,  6  Mod.26a 

6.  If  a  prosecutor  remove  an  indidsKBt 
found  at  sessions  into  the  King^  Beneb,ud 
the  defendant  obtain  a  nisi  pitas  from  ^  *^ 
tomey-general,  and  carry  it  down  to  tbe  Mil 
assizes  by  proviso,  withont  leave  firrt  ohuined 
by  the  court,  and  is  thereupon  acqnitted,  tbi 
court  will  grant  a  new  triaL  Rex  t.  Be»ih 
11  Mod.  33. 

7.  If  an  indictment  be  removed  hy  wtwwi 
from  the  aessions  into  B.  R.,  and  the  ddendtat 
is  convicted,  the  prosecutor  is  entitled  to  m 
costs  by  the  statute.  Reg,  v.  MascUy  10  M» 
193. 

a  After  removing  an  indictment  hfteH^ 
rari,  no  motion  can  be  made  in  •"*^ 
judgment,  until  the  defendant  has  tppem^ 
Memorandum,  7  Mod.  39. 

XIX.  Or  QUASHiNa  ah  UroiCTMBCT. 
(a)  When  allowed, 

1.  A  motion  to  quash  an  indictment  mi7» 
made  upon  the  last  day  of  a  term,  iuf  ▼• 
Shepherd,  Sav.GS,  . 

2.  An  indictment  may  be  qnsdiwJ  iftff  « 
has  been  pleaded  to.    Rex  v.  ReBo,  Say.  1» 

a  An  indictment  was  quashed  for  wiat* 
caption.    Rex  v.  SamU,'3  Salk.  18&         , 

4  An  indictment  was  aoashed  ftr  *^"** 
the  words  proborum  et  legalium  **"** 
Earl  of  Berkshire's  caae.  Palm.  282.  o8S. 

•5.  An  indictment  was  quashed, 
because  the  addition  of  the  person  f  7M  y 
indicted  followed  the  alias  didvi* 
Rex  V.  Severn,  Say.  280.  .  ^ 

6.  If  an  indictment  upon  a  statute  »w 
recite  it,  nor  refer  thereto,  it  will  be  quii«* 
PenhaUow*s  case,  Cro.  Eliz.  231.        .  ^ 

7.  An  indictment  may  be  qoishediw^ 
Betting  forth  that  the  jury  wei«  ^'^fZ 
to  inquire  for  the  king  and  theb^yw"" 
county.    ilexv.lfettii&y,SSaltl87.^  i 

8.  If  an  indictment,  after  thewtfdi  ^ 
the  jurors  upon  their  oath  afi««>*"' 
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the  word  prutmt^  the  eovrt  will  qoAih  it  on 
motion.     jRea;  ▼.  Ford^  2  Show.  455. 

9.  An  eiToneoos  strle  of  the  Bessions  is  so^ 
ficient  c&UM  for  qaauiing  an  indictment.  Rex 
▼.  Roytted^  Keny.  255. 

10.  Quashed  becauie  the  caption  waa  oil 
fettum  JEpiphanii.    Atx  ¥.  ¥farU,  1  Stra.  698. 

11.  An  indictment  for  an  offence  contra 
ftoRot  moref ,  for  running  in  the  common  way 
naked  down  to  the  waiati  the  defendant  being 
a  wooaan,  was  quashed.  JfZcx  v.  Oallard^  W. 
Kel'T.  163. 

13.  An  indictment  say ing  deodedm  for  (2uo- 
dectfit,  quashed.    Comb..  286. 

13.  Ab  indictment  for  speaking  scandalous 
words  to  a  magistrate  may  be  quashed.  Rex 
▼..L«aM,ABdr.226. 

14.  Indictment  for  sufi^ing  a  felon  to  es- 
cape  quashed,  because  not  shown  for  what 
felony,  nor  when  ;  for  it  might  have  been  be- 
fore the  general  pardon.  Ploufman*$  case, 
Cro.  £liz.  752. 

15.  Indictment  for  exercising  a  trade  was 
quashed,  because  the  caption  was  orcMentonf 
instead  of  prmneuiaium.  Reg,  t*  FrmnHyn^  2 
Ld.  Raym.  1039. 

16.  An  indictment  fbr  a  trespass  before 
juaticee  of  the  peace  was  quashed,  fbr  want  of 
the  words,  **  nee  non  ad  divenoefeUmioh  trane- 
greettones  ti  alia  maUfacta  in  eomHatu  pf4B* 
dicta  oMUUendum  ei  terminandum  asstgn.*' 
Rex  y.  Carter,  11  Mod.  370. 

17.  An  indictment  quashed  because  in  the 
caption  it  was  said  pro  burgo  ffrtsdiet^  instead 
of  burgo  pradiet;  so  (hat  it  did  not. appear 
that  the  jury  were  of  the  borough.  .dJien.  11 
Mod.  165. 

1 8.  An  indictment  fbr  saying  of  a  justice  of 
the  peace,  **  you  are  a  rogue  and  a  rascal,** 
was  quashed  on  demurrer.  Rex  ▼•  LangUy^ 
cited,  11  Mod.  167  n. 

19.  A  pardon  was  pleaded,  and  judgment 
quod  defendene  eat  tine  die^hvA  being  convict- 
ed  of  manslaughter,  his  goods  were  forfeited, 
and  though  he  waa  out  of  the  court  by  this 
pardon  and  judgment,  yet  the  indictment  was 
quashed  upon  a  motion  for  a  fault  in  it ;  and 
this  to  prevent  the  seizure,  itex  v.  Or^jlUkM 
3  Mod.  202. 

20.  An  inquisition  of  forcible  entry  was 
quashed,  because  it  did  not  appear  of  what 
neighbourhood  the  jury  were.  Reg.  v.  CrofU^ 
2  Ld.  Raym.  9S6. 

(b)  When  noC 

1.  The  power  of  quashing  an  indictment  is 
entirely  discretionary.  Rex  v.  Jo&fOfi,  Say. 
27. 158. 1 61.    Rex  v.  EoeUyy  2  Show.  217. 

2.  No  motion  can  be  made  to  quash  an  in- 
dictment removed  by  eerliorart  after  the  recog- 
nisance is  forfeited.    Anon^  Salk.  380. 

3.  Indictment  for  not  exeenting  a  warrant 
u  not  qattshable.  -  Rex  v.  i?atiey,  Stra.  1211. 

4  Indictments  fbr  manslaughter  will  not 
be  quadied  upon  motion.  jSSt  iTPcttiit'scaae, 
1  Vent  110. 

5.  An  indictment  against  overseers  fbr  not 
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paying  over  was  reffased  lo  be  quashed.  Rex 
V.  Xtng,Stra.  126a 

6.  For  exercising  the  trade  of  a  felt-makcr, 
&«.  refused  to  be  quashed  upon  motion.  Rex 
V.  Slaughter,  1  Ld.  Raym.  513. 

7i  llie  court  refused  to  quash  an  indict- 
ment wherein  a  breach  of  the  peace,  in  con- 
sequence  of  an  assembly  to  disturb  the  peaoe, 
was  charged.    Rex  v.  Jobson^  Say.  27. 

8.  So,  wherein  the  charge  was  for  knocking 
violently  at  the  outer  door  of  a  dwelling-house. 
Rex  V.  Hood,  Say.  161. 

9.  Or  where  the  charge  is  for  indecent 
practices.    Rex  v.  RoUo,  &iy.  158. 

10.  The  court  will  not  quash  an  indictment 
on  the  23  Eliz.  c.  4  for  hearing  mass,  although 
it  only  charge  the  defendant  with  being  pre- 
sent while  mass  waa  performed.  Rex  v.  jEve* 
ley,  1  Show.  216. 

11.  Indictments  for  perjury,  forgery,  or 
maintenance,  are  never  quashed  on 
*motion  but  must  be  pleaded   ta  [  *78S  ] 
^Ron.  12  Mod.  231. 

12.  Exception  was  taken  to  an  indictment 
for  a  riot,  that  it  should  not  conclude  contra 
formam  atatuti,  it  being  an  offence  at  common 
law ;  but  the  court  would  not  qnash  it  Rex 
V.  Barney  and  other;  12  Mod.  99. 

13.  Indictment  for  a  nuisance,  riot,  &c.  or 
any  offence  of  a  public  nature,  is  not  to  be 
quashed  on  motion  ;  otherwise  in  case  of  petty 
offences,  ^non.  12  Mod.  £f02.  Sed  vide  12 
Mod.  231. 

14.  Indictments  for  conspiracies  are  never 
quashed.  Rex  v.  Edwardt,  8  Mod.  321. 

15.  An  indictment  shall  not  be  quashed  for 
false  Latin  or  surplusages  4  Mod.  159.  7 
Mod.  151.    Rex  v.  Eoeley,  2  Show,  217. 

16.  An  indictment  for  recusancy  will  not 
be  quashed  fbr  want  of  form.  Rex  v.  HiU,  6 
Mod.  141. 

17.  It  is  no  objection  to  an  indictment,  that 
the  prosecutor  has  brought  an  action  against 
the  defendant  for  the  same  cause.  Rex  v.  SpiL 
ler,  2  Show.  209. 

18.  Motion  to  quash  an  indictment  fbr  not 
repairing  a  way,  because  it  was  not  shown 
that  they  ooght  to  repair  it;  but  the  court 
would  not  grant  it,  without  a  certificate  that 
the  repair  was  done :  but  an  indictment  was 
quashed,  because  joint,  where  it  ought  to  have 
been  several.  March,  45.  pi.  71.  Palm. 
389. 

19.  An  indictment  for  scolding  was  reffased 
to  be  quashed  on  motion.  rIx  v.  HofiHnf , 
Holt,  352. 

20.  Indictments  for  forgery  and  other  hei- 
nous offences,  and  for  the  highways  are  never 
quashed  on  motion.  Rex  v.  JnAao.  of  Belton, 
Holt,  345.  Salk.  372.  &  C. 

21.  An  indictment  for  keeping  a  house  to 
entertain  vagrants  in,  refutied  to  be  quashed 
because  laid  1^  way  of  nuisance.  Rex  v.  Bu 
ehopy  Andr.  2^. 

22.  Indictments  for  nuisances  ought  not  to 
be  quashed  without  a  rerfifjcate  that  the  noi- 
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Miicet  mrtt  removed.    Cio*  Car.  58L    Anan, 

11  Mod.  305. 

23.  An  indictment  fbr  a  fVaud  cannot  be 
quaahed  on  motion.  Rex  v.  Gifmon^  11  Mod. 
340. 

24.  An  indictment  ia  not  to  be  quaahed  for 
want  of  addition!,  unleaa  the  pu'tv  will  take 
advantage  of  it.    Rex  t.  Sir  U.  Bond^  bart, 

12  Mod.  19a 

25.  After  conyiction  fbr  engroaaing,  dec,  an 
indictment  cannot  be  quaaheid,  but  judgment 
may  be  reveraed  for  error.  Rex  v.  I>aet€f,  1 
Rail. 

26.  Indictmenta  for  aelling  bread  under  the 
asaise  are  not  to  be  quaahed  on  motion.  Rex 
y.  Flint,  12  Mod.  242. 

27.  Nor  indictmenta  fbr  oppreaaion  or  ex- 
tortion. Rex  V.  Wandeworik^  5  Mod.  13.  Rex 
y.  Btachcrofi,  12  Mod.  255. 

28.  Indictment  fbr  causing  an  apprentice 
to  abeent  himaelf  from  hia  master ;  tiie  court 
Would  not  quaah  it  on  motion,  but  left  the 
party  to  demur.  Rex  y.  KiUhner,  12  Mod.  195. 

29.  A  prosecutor  having  been  one  of  the 

Sand  jury  who  found  the  bill  will  not  inyali- 
te  an  indictment    Res  y.  iSpii/er,  2  Show. 
209. 

XX.  Entey  on  ths  roll. 
An  indictment  tried  in  B.  R.  ia  entered  on 
the  plea*roll ;  but  if  at  the  Old  Bailey,  it  ia  put 
in  a  bag.    Rex  y.  Walcot,  Salk.  371. 
XXL  RsLATiyc TO  nn  GiyxNo  a.oopt  or tbx 

INOICTUKNT  APTBR  ACQUITTAI. 

^  Upon  an  acquittal  and  removal  of  the  in- 
dictment into  the  King's  Bench,  the  court  will 
not  grant  a  copy  of  it  to  the  party  acquitted, 
that  he  may  bring  a  writ  of  conspiracy,  unleaa 
it  appear  that  there  was  malice  in  the  prose- 
cution.    March,  26.  pi  61. 

XXII.  AjtanriNo  and  aiyBMma  judomkmt. 

1.  Judgment  on  an  indictment  removed  by 
eeritofort,  cannot  be  arrested  until  the  deftnd. 
ant  hos  appeared.    7  Mod.  39. 

2.  The  defendant  muat  be  preaent  when  a 
motion  is  made  in  arrest  of  judgment,  or  in 
mitigation  of  puniahment  on  an  indictment  fbr 
a  miademeanor.  Rex  v.  Buckeridge^  2  Show. 
297.    Skin.  159.  S.  C. 

3.  Judgment  on  an  indictment  may  be  ar. 
reated  w£en  the  party  is  brought  in  on  a  ea. 
jNOff  fbr  the  fine.     Rex  y.  &r6y,  7  Mod. 

100. 
[  *786  ]      *4  In  all  indictmenta  for  treapaaa 

and  under  felony,  a  venire  fadae  is 
the  first  process ;  and  judgment  waa  reversed 
where  a  capiat  waa  the  first  process.  Rex  v. 
PeMitf^foR,  T.  Raym.  376. 

5.  Indictment  fbr  stealing  a  piece  of  cloth 
of  A  N ;  judgment  was  reversed  because  these 
words,  "  the  goods  and  chattels  of  the  said  A 
N"  were  wanting.  Limg*$  ease,  Cro.  Eliz. 
490. 

6.  Adjoumatmm  fitit  fbr  adjamrnatmn  att 
held  to  be  error.    Comb.  358. 

7.  An  indictment  aetting  iSirth  the  tenor  of 
a  IiiMl,had  *«noC**  tnrtaadof  •*Bor;*' jadgment 


waa  arreatad.    Regr.  y.  XMb,  Hoh,  M7.  asS. 

6.  When  clergy  ia  allowed,  and  the  party 
burnt  in  the  hand,  becauae  no  judgment  is  en- 
tered, the  record  ahall  be  removed  by  certian- 
fit  and  reversed  not  by  error  hot  bj  ejreep. 
tion.    Lang**  case,  Cro.  Eliz.  490« 

9.  Where  one  was  indicted  that  Iw  ai^aea- 
ait  hia  child,  et  qua  amffocaticme  he  died,  where 
it  ahould  have  been  de  qoA,  dtc  judgoHnt  waa 
reveraed.    1  Ro.  137. 

10.  Miwerieordia  fbr  i.  eapimiur;  the  indict- 
ment  was  reversed.  i?ez  v.  Ifetroy,  5  Btod.  341. 

11.  So,  fbr  error  in  the  name  of  a  caantj, 
and  other  inoertainty.    1  Ro.  323. 

12.  The  court  will  grant  a  new  trial  on  an 
indictment  fitr  perjury,  after  m  verdict  far  tha 
king,  if  it  appear  that  the  perjury  was  not  wil« 
ful  and  corrupt    Rex  v.  Smiih^  2  Show.  165. 

13.  If  there  be  an  outlawry  upon  an  iadict- 
ment,  and  the  outlawry  ia  reversed,  the  indict- 
ment standa  good.  Mmrgam  y.  Jtsafeia,  S 
Mod.  115. 

14.  But  if  judgment  be  upon  an  indietoeBt 
by  nil  dieU^  or  any  other  jodgoient  of  Chr 
court,  and  that  be  reversed,  ail  ia  aat  ^  lar|«; 
and  there  ia  an  end  of  the  indictment, 
v.  TbmJktaa,  6  Mod.  115. 

XXIII.  RnncTiiia  a  aacoim  on 


IMDICTMKNT. 

1.  Where  a  person  indicted  ia  not  eonvided 
or  acquitted^  he  may  be  arraigned  apoD  a 
new  indictment  1¥tlAi0ole*a  caae,  Gro.  Car. 
147. 

2.  If  a  peraon  be  acquitted  on  a  yidoos  ia* 
dictment,  he  may  be  indicted  afrealL  MUx  t. 
Cranmer^  12  Mod.  648. 

3.  If  a  man  be  oonvicted  (either  by  verdkt 
or  eonfeaaion)  upon  an  insufficient  indietnest, 
and  no  judgment  ia  given  thereon,  he  may  be 
again  indicted  and  arraigned  far  the  saaie  aC> 
fence.  Vaux*8  caac,  4 Co.  44.  a.  Rex  y.  Carfer, 
6  Mod.  16a  Jones  v.  Otaya,  10  Mod.  216. 
Wraley.  Wiggia^ 4 Co, iob. 

4.  The  defbndant  being^  aoqmtted  en  two 
indictmenta  of  felony,  dtc.  may  be  fbond  gnihy 
on  a  third,  aa  a  cheat  Rex  y.  Jfaaaa,  8  Blod. 
77. 

5.  If  one  indided  of  burglary  and  alealing 
ia  acquitted,  he  cannot  be  ulerwarda  indirtrd 
fbr  burglary,  but  may  for  fekmy  in  etealiBg 
the  gooda  ca  another  at  tiie  aame  tamm,  J.  Kdv, 
30.52. 

G.  If  upon  an  insufficient  indictment  of  fb. 
lony,  judgment  of  aiia.  per  colt,  be  given,  and 
so  the  party  ia  attainted,  he  cannot  he  again 
indicted  and  arraigned  until  thia  judgment  is 
reversed  by  error.     F«svx>  caae,  4  Cd  44.  & 

7.  An  indictment  fbr  an  aaaanlt  apon  Jokn, 
pariah  prieat  of  D,  witliout  adding  the  aor- 
name,  ia  good  ;  and  if  defendant  be  again  in* 
dieted  with  the  surname  added,  he  may  pkad 
the  former  yerdict,  and  aver  it  to  be  thaaaais 
peraon.    3  Dy.285.pl  3a 

a  If  on  argument  on  an  indictment  ftr  a 
capital  enme,  a  prlaoner  appear  to  have 
mitted  a  laaa  eAnee»  tite  eovt 
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Jiim  Ibr  tht  parpoM  of  hmg  tried  on  a  new 
indloCnnBiit  Ax  ▼.  fVaiicw,  Gn.  T.  iUrdw. 
113. 

XXrV*  Rseraottm  C08TI* 

1*  rrhe  court  will  not  quash  an  indiotment 
afler  issue  joined,  bat  upon  payment  of  the 
defendant*!  coats.  iZrjpv.iiroor,  W.Kelj,l03. 
2  S(ra.  946.  S.  C. 

2.  Alter  costs  taxed  by  the  master,  the  pro- 
•eoator  ought  to  move  to  aggravate  the  fine. 
Rex  V.  Summ£r»j  2  Ld.  Raym.  854. 

XXV.  PlXAmiia  AN  IMDlOTIf ENT. 

In  pleading  an  indictment,  the  authori^  of 
the  jusiicea  ahoold  be  ahown.  Arundtu  v. 
IVeg-ono,  Yelv.  116, 117. 

[  *78T  ]        •INDUCEMENT. 

1.  The  inducement  in  pleading  ia 
but  matter  of  form,  and  not  materiaL  WayU» 
▼.  Brwg$,  5  Mod.  9. 

2.  TEe  aame  certainty  is  not  required  in 
matters  of  inducement  aa  in  other  cases.  3 
Hod.  7a 

3.  The  inducement  to  a  traverse  ought 
always  to  be  sufficient  in  matter,  and  contain 
sufficient  title.  3  Salk.  353.  357.  Cro.  Car. 
336. 

4.  The  inducement  to  a  traverse  cannot  be 
traversed.    Jinon.  3  Salk.  353.  357. 

INFANT. 
I.  Who  Aas  uirANTs,  p.  787. 

II.  RjESPKCniW  THS  PRIYILIOXS  OV  AN  »• 

FAST,  p.  787. 

III.  What  acts  bt  an  infant  akk  good 

ANO  BINDING,  p.  788. 

IV.  What  acts  abb  void,  p.  789. 

V.  What  actc  are  not  void,  bot  void. 
ABLfe,  p.  789. 
VI*  Of  tiik  appointmimt  op  infants  to 

rxsponsibia  situations,  p.  789. 
VIL  Rbsfbctino  an  infant's  admission  to 

A  OOPTBOLD,  p.  790. 

VIII.  Wbkn  laohb  Frbjodiob  him,  p.  790. 
|JL  Actions  by  infants,  and  proobbdijios 
TinaRiN,  p.  790. 

X.  LlABILITIBS  OF  INFANTS,  p.  791. 

XL  What  are  considbred   nbcbbbabibs 

FOR  AN  INFANT,  p.  791. 

XII.  Promise  when  of  age,  p.  793. 

XIII.  AFriRMfHO  LEASES,  &C»  WHEN  OF  AOB, 

p.  793. 
XIV.  When  bound  bt  the  declaration  of 

HIS  GUARDIAN,  p.  793^ 
XV.  How  TO   PROCEED  WHEN  ONE>  OF   THE 
DEFENDANTS   SUED  IS  AN   INFANT,  p. 
793. 

XVI.  Appearance  bt  an  infant  ; — 

(a)  Am  jAainHjf^  p.  793. 

(b)  ilf  d^sM^nt,  pw  793. 

(c)  WAen  joined  wUk  o<A«rf ,  p.  793. 

(d)  Of  lAe  ospotiilinefif ,  a<lnii««ton,  snd 

rsmoeoi  tf  a  fj^umrdmn^  and  pnh 
ekein  emy,  p.  793. 

(e)  Powwn  sf  tAs  guardian^  and  pro- 

theU^  amyt  p.  ^3. 


(  f)  (jOMo^utneo  tf  a  tmd  ttpptarmnett 
and  Mt0  and  when  U  may  be  taken 
advantage  of^  p.  793. 
XVII.  When  and  how  infancy  mat  be  plead. 

ED  OR  OTHERWISE  TAEXN  ADVANTAGl 
OF,  p.  794. 

XVIII.  Of  the  replioation,  Slc  p.  794. 
XIX.  Of  parol  demurrer,  or  when  tbx 

INFANT  SHALL  HAVE  Hjs  AGE,  p.  794. 


I.  Who  are  infants. 

1.  At  common  law,  the  fuU  age  of  the  female 
was  fourteen  years.  Lord  Darctfe  case,  6  Co. 
706.    Cro.  Jacl51.S.a 

3.  The  minority  of  an  executor  ceases  at 
the  age  of  aeventeen,  but  of  an  administrator 
not  till  twenty-one.  jFVe^e  v.  Tkomat^  1  Salk. 
39.  1  Ld.  Raym.  667.  Com.  Rep.  1 10.  a  C. 
II.  Respecting  the  priyilboes  of  an  infant. 

1.  Cases  of  coverture  and  infancy  are  guided 
by  the  aame  reaaon  of  law ;  ao  are  caaea  of 
infants  and  lunatica.    3  Mod.  336. 

3.  Bat  an  infant  is  more  favoured  at  oom* 
mon  law  than  a  feme  covert.    Hob.  95. 

3.  A  feoffment  by  an  infant  copyholder  is 
not  a  forfeiture  at  common  law.    3  Mod.  333. 

4.  If  an  infant  fiul  of  a  record  in 

an  'aaaiae,  he  ia  no  disseisor  within  [  *788  ] 
W.  3.  c  31 .    Users  v.  Hueeey^  Hob. 
95,  96. 

5.  Custom  to  be  admitted  after  three  pro- 
clamations will  not  bar  him  if  beyond  sea. 
Aftv'v.  ZXUtston,  3  Mod.  323.  ^Corob.  lia 

6.  Infancy  is  a  personal  privilege,  and  none 
shall  take  advantage  of  it  but  himsel£  Coas 
T.  Bowlet,  I  Show.  171. 

7.  The  law  will  not  aUow  the  privilege  of 
infancy  to  work  a  wrong  to  any  body.  Sex 
Y.  DUMon,  3  Mod.  333.  334.  336. 

B,  An  infant  being  bail  for  another  was 
taken  in  execution,  but  discharged  by  audita 
querela,    Layd  y.  Og/«,  Carth.  378,  379. 

9.  If  an  infant  being  in  execution  sues  a 
writ  of  error  and  is  bailed,  the  recognizance 
shall  be  by  his  bail  only  that  he  shaU  apjcar, 
and  if  judgment  be  affirmed  that  they  pay  the 
money,  and  not  render  his  body  to  prison. 
4  Leon.  6. 

III.  What  acts  by  an  iNFAirr  are  good  and 

binding. 

1.  An  infant  may  by  law  dispose  of  Ms  per- 
sonal  estate  bY  will  for  payment  of  his  debts. 
Hampeon  v.  Lady  Sydenham,  Nels.  55,  56. 

3.  An  infant  of  fourteen  may  make  a  will. 
Anon,  Comb.  50.  SmaUwood  y.  Brickhouee, 
3  Mod.  315. 

3.  Acts  by  an  infant  which  may  be  for  his 
benefit  are  good  or  not  at  his  election.  10 
H.6.    13  H.  4. 13. 

4.  An  infant  unmarried,  and  of  fourteen 
years  of  age,  may  by  the  custom  of  London 
bind  himself  apprentice.  Horn  v.  Chandler 
1  Mod.  371. 

5.  Infant  can  submit  himself  to  arbitration ; 
but  when  of  fUll  age  he  may  disagree  to  itr 
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Knigkiw,Stan$,W.Jo.lU.    Sidmd$Mutih^ 
111.  pi  169.,  and  141.  pi.  215. 

6.  He  ic  capable  at  wTenteen  yean  of  a^ 
of  taking  administration  in  his  own  name* 
Edgeeembt  y.  Dee,  Vaogb.  93. 

7.  An  infant  executor  may  sell  goods,  and 
it  will  bind  him.  Manning*9  case,  3  Leon. 
143. 

8.  If  aa  infant  give  or  sell  goods,  and  deli- 
ver  them  with  his  own  hand,  he  shall  have  no 
action  of  trespass  a^nst  the  donee  or  vendee 
by  reason  of  the  dehvery.    1  Mod.  137. 

9.  An  infant  executor  can  make  a  good 
release  upon  receiving  satisfaction,  otherwise 
not    Payne  v.  CAtile,  1  Ra  366. 

10.  An  infant  may  buy  necessaries,  but 
cannot  borrow  money  to  buy  necessaries. 
Darby  v  Bmteher,  Salk.  279. 286, 287. 

ir.  He  may  bind  hioiself  by  promise  to  pay 
a  reasonable  price  fbr  meat,  dtc  JfiteAel  v. 
lU«nold,  10  Mod.  85. 134. 

12.  But  not  fbr  wares,  thoi^h  necessary  to 
the  carrying  on  hb  trade.  £arl  v.  Psai,  10 
Mod.  67. 

13.  A  single  bill  fbr  his  necessaries  is  good. 
Ruuel  V.  Lee,  I  Lev.  86.  Ayl^  v.  ArchdaU, 
Cro.  EUz.  920. 

14  Although  an  infant  agree  not  to  bring 
a  writ  of  error,  it  binds  him  not ;  but  he  may 
assign  his  infiuicy  for  error.  Stem  v.  Bern, 
Ca.T.Hardw.104. 

15.  A  lease  by  an  in&nt  copyholder,  though 
.a  forfeiture  in  respect  to  the  lord,  is  yet  good 
as  to  strangers.    Ael^fiM  v.  AMhfidd,  W.  Ja 
156,157.        ^ 

16.  An  infant  may  so£^  a  common  reco- 
very at  the  discretion  of  the  court    Hob.  1 90. 

17.  A  common  recovery  is  good  against 
infant  who  appears  by  guardian  and  vouches 
over.  Earl  of  Newport  v.  Sir  U,  MUdmay, 
W.  Jo.  318. 

18.  A  common  recovery  sufiered  by  an  in- 
fant under  a  privy  seal  is  not  erroneoos, 
although  on  the  record  the  guardian  be  ad- 
mitted ad  eequendum,  and  his  appearance  en. 
tared  in  propria  pertona,  for  the  guardian  does 
follow  the  suit  of^the  infknt  in  his  own  person. 
Heaketk  Y.Lee,  1  Mod.  4a 

19.  An  infant  cannot  reverse  a  common  re* 
oovery  after  full  age.  fiaby  v.  Bobinaon,  1 
Sid.  322.    1  Mod.  4a  a  P. 

20.  If  an  infant  levy  a  fine  to  the  king,  and 
declare  the  use  of  it  by  his  deed,  he  is  bound. 
NeedUrT,Bp,ofWinehe9ter,Uob.a2i.  Mo. 
74.    Anon.  S  Leon.  159. 

21.  The  law  which  allows  a  fine  levied  by 
an  infant,  allows  him  likewise  to  declare  the 
uses  by  his  deed.  Ld,  Darcy  v.  AMkuMh, 
Hob.  234. 

22.  But  if  an  in&nt  declare  the  uses  of  a 
fine  to  be  Umed  at  fidl  age,  he  may  then  de- 
dare  other  uses.    rVosf  v.  Woheotan,  1  Stra. 

94 
[•789]     "23.    An    infont   bargains   and 

■ells,  and  levies  a  fine  upon  it;  the 
bargain  is  made  good  by  the  fine,  ^itioii.  Mo.23. 


24  A  grant  of  a  eopyhoid  by  an  toAaft  is 

Etd ;  so  a  presentation  to  a  dmrch.  Reeoe  v. 
rtin,  Nov.  41. 

I V.  What  acts  amm  Tom. 

1.  An  infant  is  incapable  of  nuking  any 
contract  that  is  not  fbr  hie  advantage.  miuMd 
V.  Reynolds,  10  Mod.  139. 

2.  A  bond  with  a  penalty  given  by  an  in- 
fant is  void,  although  it  be  lor  neeesnrics. 
Delavd  v.  Clare^  Noy,  85.  Lat.  16L  On.  Flis. 
920.    Salk.  675.    10  Mod.  89.  135.  Mo.  679. 

3.  But  if  an  infant  and  a  surety  enter  into 
a  bond  for  necessaries  fbr  the  in&nt,  tbe  bond 
is  good  as  to  the  surety.  MUtkel  v.iEcyBsUs, 
10  Mod.  139. 

4.  The  grants  of  infants  and  persons  nam 
compoo  mentis  are  parallel  in  law  and  reason ; 
they  are  both  void.  I%oma§on  y.  Lemck,  Bat, 
357. 

5.  Lease  without  rent  by  an  infont  is  void; 
if  with  rent  only  voidable.  Mo.  105.  Ans- 
phre9ton*$  case,  2  Leon.  317,  S18,  219. 

a  A  devise  by  an  infant  to  charifatMe  nasi 
is  not  aided  by  43  Glia.  aa  a  limitafinn  or  ap- 
pointment   Hob.  13a 

7.  If  an  infant  executor  release  vritboot  r»> 
ceiving  the  debt,  it  is  void.  Coan  v.  Bawlef, 
1  Show.  170.  Anon.  1  And.  117.  177, 17a 
Mo.  146.  Tkompoon  t.  Leaek^  3  Mod.  303L 
Knot  v.  Knot,  Cra  Eliz.  671. 

8.  He  cannot  enter  into  a  reoognixanoe  %b 
discharge  himself  of  an  ezecnlion.  Taker  v. 
Norton,  3  Leon.  113. 

9.  Though  an  infant  be  a  trader,  he  eaanot 
bind  himself  by  drawing  a  bill  of  excba^gc 
WUHama  v.  Arrts,  Holt,  359. 

10.  The  only  way  to  inake  yalida  lemweij 
sqflbred  by  an  infimt  is  to  have  a  privy  seal 
and  sign  manual ;  the  recovery  of  an  infrnt 
by  warrant  of  attorney  will  be  reversed.  Ihmm 
V.  ^ifrfon,  1  Ridgw.  264,  266. 

11.  A  surrend^  made  by  an  inftnl  is  rod ; 
he  cannot  surrender  a  future  interest  by  his 
acceptance  of  a  new  lease,  or  make  an  abo»> 
lute  surrender  of  a  term  by  deed.  7%omifttn 
V.  Leach,  3  Mod.  303,  304 

12.  He  is  not  capable  U»  take  a  sarrcnder, 
because  he  cannot  give  his  asaent,  which  is  an 
essential  requisite  to  a  surrender.  Tftowjista 
v.  Leach,  3  Mod.  29a 

V.  What  acts  are  not  toxd  but  yomABU. 

1.  A  feoffment  by  an  infant  is  not  void  bat 
voidable.    2  Saund.  9a 

2.  None  shall  avoid  it  but  himself  and  his 
heirs.    J  Bridg.  44,  45. 

3.  An  infant  may  in  general  avoid  at  anv 
time  after  his  full  age  any  act tn pais.  2  Saund. 
96  a. 

4  A  lease  of  land  made  to  an  infant  is  void. 
able  at  his  election.  Kdoe^g  case,  Cro. 
Jae.  320. 

5.  If  an  infant  deliver  money  with  his  own 
hand,  it  is  but  voidable,  and  to  be  recovered  by 
action  of  account    iiasltii  v.  Oervao,  Hob.  77. 

a  Though  an  in&nt  be  compellable  to  st- 
I  torn  in  a  ^iitd  ^'uHs  damat,  yet  he  may  disa- 


INFANT. 


790 


liii  attornment  when  of  %^.    Omii  y. 
J3mDl€9^  1  Show.  170. 

7.  ^n  infant  cannot  avoid  an  extent  npon 
m  statute  of  his  anoeator  by  oudita  querela. 
Mo.  37.  pi.  121. 

8.  If  an  infant  acknowled^  a  recognizance, 
or  levy  a  fine,  be  can  have  neither  audita 
^erela  nor  error  at  full  afe,  bat  must  reverse 
It  daring  minority.     Woneyfa  case,  Mo.  75. 

9.  If  an  iiji&nt  be  inspected  by  the  court, 
and  die  before  .he  comes  of  ag*e,  the  fine  can 
be  reversed  by  his  heir.  Kedemch'e  case,  Mo. 
844. 

10.  An  infant  was  admitted  to  prove  in 
ooart  that  he  was  not  of  age  at  the  iime  of  the 
fine  ingrossed.    Mo.  189.  id.  844 

1 1.  An  infant  cannot  be  bound  by  his  fa- 
ther against  his  consent,  except  in  the  case  of 
parish  apprenticeships.    1  Saund.  313.  n.  [b], 

12.  Charter  of  feoffment  to  an  infant  with- 
oat  livery  is  not  good;  so  a  bargain  and  sale 
without  mrolment  Smith  v.  Paynton^  Carter, 
73. 

VI.     Or  THB  APPOINTMSNT  OF  INrAMTl  TO  ftS- 
BPOlfSXBUE  SITUATIONS. 

1.  An  infant  cannot  be  a  steward 
[  *T90  ]  or  *bailiff,  or  attorney,  neither  can 
he  assign  the  office  over.    Scambler 
▼.  Waters,  Cra  Eliz*  637. 

3.  An  infant  cannot  be  a  juror.   Hob.  325. 

3.  An  infant  cannot  take  a  chorch.  1  no. 
236. 

4.  Admission  and  institution  of  an  infant 
within  the  afo  of  discretion  is  void*  Staniey^e 
case,  Palm.  34a  22  E.  4.  25. 

5.  He  cannot  be  baiL    Jenk.  319. 

6.  The  grant  of  an  office  of  trust  to  an  in- 
ftnt  to  execute  by  deputy  la  good,  or  a  grant 
to  him  in  reversion  is  good,  for  it  may  be 
granted  in  fee,  and  so  descend  to  an  infant ;  so 
a  feme  covert  may  have  such  an  office,  be* 
cause  by  possibility  she  may  have  a  husband 
who  may  execute  it.  March,  38.  pi.  68. 
VII.  RBrxcTiMo  AN  infant's  admission  to  a 

COFYHOLD. 

1.  He  is  not  obliged  to  be  admitted  during 
his  infancy.    3  Mod.  223. 

2.  He  may  be  admit^  to  a  copyhold,  but 
not  obliged  to  pay  the  &ie  during  lus  nonage. 
3  Mod.  224. 

3.  A  custom  that  if  a  surrender  be  made, 
and  the  surrenderee  do  not  come  in  to  be  ad* 
mitted  afler  three  proclamations  at  three 
courts,  the  bailiff  m^y  seize  such  lands  as  for- 
feited, does  not  bind  him.  Rex  v.  Bt/Ztston, 
1  Show.  32.  84  to  88.    Salk.  386.  S.  C. 

4  Where  he  has  a  right,  it  shall  be  preserv- 
ed after  a  fine  and  non-claim,  but  he  has  no 
right  before  admittance  to  a  copyhold.  3  Mod. 
226. 

5.  By  statute  9  G.  1.  c.  99,  s.  5.,  infants  and 
femes  covert  do  not  forfeit  copyholds  by  neg- 
lect or  refusal  to  be  admitted-or  pay  any  fine. 
Rex  V.  ZHtfifton,  Salk.  386.  n. 

VIII.  When  lacreb  pkxjuoicx  mn. 

1.  An  iafimt  shall  not  be  prejudiced  by  the 


laches  of  another,  hut  shall  be  answerable  for 
himself.  ^  Rex  v.  DUliaton,  3  Mod.  222, 223. 

2.  Afler  three  proclamations  in  a  court 
baron  of  a  manor,  he  did  not  come  to  be  ad- 
mitted  to  a  copyhold  estate,  and  held  no  for- 
feiture.   Id.  ibtd. 

3.  If  an  infant  have  an  estate  upon  condi- 
tion  to  be  performed  by  him,  and  it  is  broken 
during  his  minority,  the  estate  is  gone  for 
ever.    S.  C.  3  Mod.  222. 224. 226. 

4  Infants  cannot  be  foreclosed  in  Chancery 
till  they  come  of  age.  SayU  y.  Freeland^  2 
Vent  351. 

5.  He  is  not  prejudiced  by  his  laches  in  not 
tenderinsr  his  nne  to  the  lord.  Anderson  v. 
Uayward,  3  Leon.  221. 

6.  If  he  do  not  present  to  a  church  within 
six  months  it  shall  lapse.    3  Mod.  223. 

7.  If  an  infant  purchase  an  advowson,  and 
the  incumbent  die,  a  lapse  shall  incur,  though 
he  had  notice  of  the  death  of  the  incumhent 

1  Mod.  67. 

IX.  Actions  bt  infants,  and  feoobddios 

tukxsin. 

1.  An  aesumpait  to  an  in&nt  is  void  or  not 
at  his  election.  Gable  v.  Forreeter,  I  Keb.  1. 
pl.l.    Stra.  938, 939. 

2.  An  infant  may  sue  on  a  contract  of  mar- 
riage with  a  person  of  full  age.  HuU  v.  Ward^ 

2  Stra.  937. 

3.  An  infSmt  may  maintain  an  action  on  a 
contract  made  for  his  benefit,  but  he  cannot  be 
sued  upon  it  himself.  Smith  y.  JBototn,  1  Mod. 
25. 

4.  Aeeumpait  lies  by  an  infant  in  consider- 
ation of  money  paid  by  the  infant  himself,  for 
it  is  voidable  at  his  option  only,  and  not  void. 
Austen  v.  Oervas^  Hob.  77.    1  Sid.  41. 

5.  An  infant  was  admitted  b^  guardian  to 
sue  account  against  his  guardian  in  socage. 
Cro.Jac.219. 

6.  A  promise  to  an  infant  in  considerattoa 
of  his  permitting  the  defendant  to  enjoy  cer- 
tain land,  is  binding.  Davies  v.Manifi^ton,  2 
Sid.  109. 

7.  He  may  have  i^  action  in  nature  of  a 
dum  fuit  infra  atatem  upon  a  surrender  of 
copyhold  lands.    1  Leon.  95. 

8.  In  ejectment,  the  lessor  of  the  plaintiff 
being  an  infant,  it  was  ordered  that  he  should 
nominate  a  lessee  who  was  responsible.  Throg' 
morton  v.  Smithy  W.  JMyl  65. 

9.  If  an  infant  bring  error,  he  need  not  en- 
ter into  a  recogniza  nee.  Hicker  aitd  Norton's 
case,  Prac.  Ca.  K.  B.  84. 

10.  An  infant  pays  no  costs  in  equi^  on  a 
bill  filed  by  proehein  amy.  Tamer  v.  Turner^ 
Stra.  70a 

11.  If  infant  brings  trespass  by  guardian, 
and  is  nonsuited,  he  pays  no  costs.  Grave  v. 
Grave,  Prac.  Ca.  K.  B.  134 

•12.  Where  an  infont  was  plaintiff  [  •TVl  ] 
and  in  execution  for  costs,  tlie  court 
would  not  discharge  him  on  motion.  Gardiner 
Y.JloU,  Stra.  1217. 
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)3.  Where  he  reeofert  m  pl«iatiil^  the  de- 
fendant ihaU  not  Msigii  iniknojr  ibr  error.  3 
Mod  248. 

14.  If  infancy  be  aeugned  for  error,  it  mnst 
conclude  to  the  country,  and  not  with  a  verifi- 
cation, for  it  ia  an  error  in  fact.  Dage  ▼.  Wy- 
man,  SSfaow.34d. 

15.  If  an  infant  bind  himself  in  a  atatute- 
atapie,  he  muat  aue  audita  querela  during  his 
nonage,  for  after  fuU  age  he  ahall  not  have  it 
3  Dy.  239.  pi.  9. 

16.  An  in&nt  cannot  have  audUa  querela 
upon  an  action  confessed,  as  he  can  upon  a  re- 
oornisance,  but  he  can  have  error.    Ma  460. 

17.  An  infant  suing  by  proekeifi  amy  on 
nonsuit  shall  not  be  amerced ;  »ecu$  if  on  com- 
ing of  age  he  make  attorney.  3  Dy.  338.  pL 
41. 

18.  He  need  not  find  pledges.  Young  v. 
Yaufigt  Palm.  519. 

X.  LlABIUmS  OF  INTAMTa. 

I.  An  action  upon  the  case  lies  upon  a 

Eromise  by  an  infant  for  necessaries;  as  for 
is  board,  eating,  and  drinking,  &c.  Wood  v. 
Witherick,  Noy,  87.  Lat  31. 169.  Poph.  151. 
W.Jo.  163.    lRo.383. 

3.  He  shall  not  be  bound  by  his  bargain  for 
any  thing  but  what  is  really  necessary.  Whit: 
tingham  ▼.  HiU,  Cro.  Car.  494.  560. 

3»  An  infant  cannot  be  charged  for  apparel, 
unless  it  be  necessary  and  according  to  his 
degree  and  quality.  Oreene  ▼.  Cheotor,  3  fia 
144. 

4.  So,  a$$umjmt  on  a  promise  made  by  the 
executor  of  an  infant  upon  a  contract  of  the 
in&nt  is  not  good,  unless  it  be  for  neoessaries. 
Stone  T.  Withipod,  Lat  31. 

5.  An  in&nt  is  char^^eable  for  money  lent 
him  to  buy  necessaries,  if  so  laid  out,  else  not 
EUU  T.  BUi$,  13  Mod.  197.  5  Mod.  36a  S.  C. 
3  Saik.  196, 197.    S^eu^  10  Mod.  67. 

6.  A  person  lending  an  infant  money  to  pay 
for  necessaries,  in  equity,  stands  in  the  place 
of  the  person  supplying  the  neceesariea.  Var^ 
Ity  X.  Boucher,  Salk.  279.  n, 

7.  An  action  will  lie  for  money  laid  out  to 
buy  necessaries.    10  Mod.  67. 

o.  Aeeumpeit  upon  an  intimul  eomputaotet 
does  not  lie  against  him,  though  for  neces- 
saries. Pickering  t.  Gunning,  Palm.  538. 
Lat  169. 

9.  An  infiut  is  not  chargeable  in  account 
3  Ro.  371. 

10.  If  an  infant  be  a  shopkeeper,  and  buy 
goods  to  seU  again,  he  cannot  be  charged  for 
them.  3  Ro.  45.  WhyvoaU  v.  Champion,  3 
fitra.  1083. 

II.  Covenant  will  not  lie  against  an  in&nt 
apprentice  on  his  indentures.  laUtfo  case,  7 
Mod.  16. 

13.  Debt  will  not  lie  against  him  for  a  copy, 
hold  fine.    Borough^o  case,  1  Ld.  Raym.  36. 

13.  An  in&nt  cannot  be  a  bankrupt  Rex 
T.  CoU,  12  Mod.  343. 

14.  An  infimt  is  answerable  for  a  trespass 
or  other  tort    Stone  t.  Withipool,  Lat  .21. 


15.  An  actiofi  npon  the  caae  fir  words  its 
against  an  infant  of  aerenteea  years  flli 
Uodtman  t.  Gtiretf,  Noy,  129. 

16.  Infants  are  bound  to  the  perfbrmancetf 
covenants  and  conditions  as  if  of  full  a|e. 
Aecue  ▼.  BuUe,  3  Ro.  403.    1  Vent  300.3Qd. 

17.  He  is  not  bound  by  descent  of  a  vu. 
ranU.    1  Ld.  Raym.  35. 

\6,  Where  an  infant  of  tender  age  kiDs  an- 
other, it  is  not  felony.    Semger  ▼.  Fegeeaa, 
Plow.  19. 
XI.  Wh4t  aa«  oohsu>kbxd  KBdaaAUBioa  av 
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1.  Necessaries  for  the  infant**  wile  are  ae. 
CQwaries  for  him.  Tamer  v.  TufUn,  3  Sin. 
16a 

3.  If  mfancy  is  pleaded  in  debt  for  appsicl 
for  a  gentleman,  the  court  shall  adjudge  wlnl 
is  necessary.  Maekardi  v.  Bachelor^  Qra.  Eliz. 
583.    Palm.  538. 361. 

3.  Horses  may  be  necessary  fiir  an  infrnt 
Brookee  v.  Croiese,  Andr.  378. 

4.  So,  he  is  liable  for  diet,  washing,  kdg. 
ing,  clothing,  and  schooling.    Palm.  £t&  36L 

ySee  aUo  div.  X.  immediiely  precediag.l 

*XII.    PaOMlSBWHSNOPaGB. 

I.  If  an  in&nt  borrow  money,  and  [  *1V2  ] 
at  full  age  promises  payment,  be  is 
bound.    Bah  v.  Hedketh,  Comb.  361. 
ton  y.  Whitloek,  Stra.  690. 

3.  An  infant  receives  goods,  and  af^  he  is 
of  age  promises  to  pay  for  them ;  a  genial  im- 
delritatuo  aeeutnpeU  lies.  B^ng  r.BaaUmge, 
1  Ld.  Raym.  3^. 

3.  Aseumpsit  will  lie  against  the  ezecntors 
of  A,  upon  his  promise  at  full  age  to  save  one 
harmless  who  was  bound  with  him  (for  his 
debt)  when  he  waa  an  infant  Bartom  v.  Edr 
mundf,  4  Leoo.  5. 
XIII.  Affuuiino  ucasb,  Slc  wbem  or  scb. 

1.  If  an  inftot  makes  a  ieaae  lor  years,  with 
remainder  over,  rendering  rent,  and  at  fuU 
age  he  accepts  the  jrent  of  Uie  tenant  fi>r  years, 
this  shall  be  an  assent  to  him  in  remainder,  so 
tliat  he  shall  not  ousthim  after. 
Yardley,  Plow.  546. 

3.  An  infimt  copyholder  by  descent 
for  years,  and  when  of  age  receives  ren^  held, 
that  affirmed  lease,  and  that  he  could  not  enter 
to  eject  k»see.  AM^field  t.  Aekfidd^  W.Jo. 
156. 

3.  If  an  in^t  eopyholder  makeaa  Iease»  it 
is  not  a  forfeiture,  and  if  the  k>rd  enters  the 
infant  can  re-enter;  but  if  when  of  full  «gs 
he  accepts  the  rent,  the  lease  is  made  good, 
and  it  wUl  be  a  forfeiture.    S.aLatl99» 

4.  If  he  makes  a  lease  for  years,  and  at  his 
full  age  says  to  the  lessee,  ^  God  give  you  jpj 
of  it,"  it  b  thereby  affirmed.    4  Leon.  4. 

5.  An  infant  may  waive  any  act  that  in  ts 
his  prejudice ;  but  if,  at  his  full  ago,  he  seals 
any  thmg  which  amounts  to  an  agreement, 
that  shall  bind  him.  Stone  v.  Knigkt,  Noy,  93. 
XIV.  When  KWNn  bt  tbe  raoLaaATioii  or 

ma  QUAaouH. 
1*  The  declaration  of  the  guardian  may  be 
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Mfjinitt^   in   evidence   againit  the  infant 
JbmMr  ▼.  i%i(^e2<{,  Stra.  548. 

9.  The  answer  of  his  ffnardian  in  Cfaancerjr 
shall  JBOt  be  read  as  endenoe  at  law  to  con* 
clade  him.    JEggUgUm  ▼.  Spike^  3  Mod.  259. 

XV.  How  TO  paocKkD  whkii  ons  or  thx  ds- 

rKNDANTB  SUED  IS  AN  IXWANT, 

1.  If  in&ncj  be  pleaded  by  one  of  several 
defendants,  plaintiff  cannot  enter  a  nol,  pros, 
mm  to  him,  but  he  should  discontinne,  and  sue 
the  adult  alone.  1  Sannd.  307  b,  n.  [t].  Coan 
▼.  BmoUs,  1  Show.  16a 

2.  The  plaintiff  may  repljr  the  infancr  to  a 
plea  in  abatement  for  nonjoinder.  1  »iund. 
S07  b.  n.  [i]. 

XYL  AFPfeARANOK  BT  AN  INFANT  } — 

(a)  Am  flmnt^» 

1.  An  in&nt  plaintiff  (though  executor) 
imifll  prosecute  either  by  guardian  orproehein 
amy.  Cam  y.  BaHter,  Cro.  Jac  250.  1  Show. 
165.  lRa380.  W.Jo.  177.  CraJac254. 
389.  303.  420. 441.  JoAiuon  t.  Jfeme,  Noy, 
49.  S  Mod.  236.  Smiik  v.  Bowen,  11  Mod. 
216.  Mo.  461.  Sed  vide  Wesegi  y.  CoUon^ 
Poph.  130. 

2.  But  usually  he  soesby^roeAstn  amy.  2 
Sannd.  117  J. 

3.  An  innnt  administrator  or  executor  may 
bring  an  action  by  attorney.  Ancn,  3  Med. 
24a  2  Saund.  212.  n.  (4.)  Cro.  £1.  541.  Cim^ 
Ira,  Carth.  123.    1  Show.  16a 

4.  But  it  is  bad  if  judgment  be  against  him. 
Coanv,  BowUb,  1  Show.  169, 170. 

5.  ThtproehetfH  amy  must  have  a  warrant 
3  Sannd.  117/. 

(b)  At  defendant, 

1.  An  infant  defendant  cannot  appear  and 
defend  by  attorney,  oiproehein  amy ;  it  must 
be  by  guardian.  2  Saund.  117  |r.  liSbow.  165. 
Palm.  520.  Poph.  130.  jSltinpson  v.  Jacktan^ 
Cro.  Jac.  641.  FUxgeraid  v.  ViUien,  3  Mod. 
236.  J.  Bridg.  73.  1  Ro.  303.  Morgan  ▼. 
Vaughan,  2  Show.  16a 

2.  Though  he  sue  as  executor.    1  Show. 

leano. 

3.  If  an  infant  defendant  appear  by  attor. 
ney,  and  afterwards  in  another  term  by  guard. 

ian  it  is  error.  Ewre  y.Moyle^  Ma  665. 
[  ^793  ]  '(c)  When  joined  vnth  athere. 

1.  Where  there  are  sereral  exe- 
cutors, and  one  under  age,  they  may  sue,  but 
cannot  be  sued  by  attorney.  J^teobaldi  v. 
IKiuMton,  Stra.  ISi.  Funnat  v.  Tremain^  1 
Mod.  47.  72. 296.  Palm.  245.  1  Show.  166. 
170. 

2.  When  joined  with  either  defendants,  he 
must  plead  by  guardian.  Coaa  ▼.  BotiUe, 
Garth.  123. 

3.  If  husband  and  wifb  (the  wife  being  an 
in^t)  suffer  a  common  recovery  by  warrant 
of  attorney,  ft  is  erroneous.  Darey  r,Jack$an^ 
Palm.  245. 

4.  In  replevin,  if  the  defendants  make  cog- 
nizance, and  one  of  them,  being  an  infant,  ap- 
pear by  aUomaium^  it  cannot  be  pleaded  in 


abatement  or  assigned  Ibr  error,    ilium*  3 
Mod.  24a 

{d)   Of  the  appointment,  admisoum,  and  re- 
moval of  a  guardian  and  proehein  amy, 

1.  If  an  innmt  defendant  will  not  name  a 
guardian,  the  court  will  appoint  one.  SUme 
V.  AtwoU,  2  Stra.  1076. 

2.  The  jfuardian  must  be  admitted  by  the 
court    2SLund.  117/.    Prac. Ca.  K.  B.  135. 

3.  The  declaration  must  state  such  admis- 
sion, or  it  is  error.    2  Saund  117/. 

4.  Such  statement  in  the  declaration  is  suf^ 
ficient  without  an  entry  of  admission  on  the 
roll.  RatDlyng9*9  case,  4  Co.  52  a.  Smift  v. 
North,  1  Sid.  173. 

5.  The  guardian  must  have  a  warrant.  2 
Saund.  117/. 

6.  The  infant  cannot  remove  his  guardian. 
2  Saund.  117^. 

7.  The  justices  at  niti  priu»  may  assign  to 
the  infant  a  new  jroardian.  Johnson  v.  Uem»^ 
PracCa.  K.B.  133. 

"8.  He  may  either  have  a  writ  out  of  Chan- 
cery for  the  removal  ofthe  guardian,  or  apply 
to  the  court.  2  Saund.  HI  g.  Goodwin  v. 
Mo&re,  Cro.  Car.  161.    • 

9.  The  guardianship  of  an  infant  is  not  as- 
signable to  another.  Reynddo  v.  Tenham,  9 
Mod.  4a 

10.  7*hc  proehein  amy  must  be  admitted  by 
the  court.  2  Saund.  117/.  Centra,  Forward 
V.  'Beavie,  Ca.  PracC.  P.  11. 

11.  In  dower  against  an  infant,  an  admis- 
sion to  prosecute  by  his  next  friend  is  good. 
SpiOer  v.  Andrews,  11  Mod.  362.  8  Mod.  25. 
S.C. 

12.  The  declaration  must  state  the  admis- 
sion.   2  Saund.  117  ^. 

(c)  Power  of  the  guardian,  and  proehein  amy. 

1.  A  guardian  cannot  acknowledge  satisfac- 
tion for  more  than  he  receives.    Mo.  852. 

2.  An  infant's  suit  by  his  next  fk'iend  is 
subject  to  the  direction  ofthe  next  friend,  and 
not  of  the  infant  Toler^s  case,  Hdt,  154. 
Salk.  176, 177. 

a  The  infant  cannot  disavow  the  action  of 
his  proehein  amy  or  guardian,  but  he  may 
get  him  removed.    2  &und.  117  f.    Cro.  Car. 
161. 
(f)   Consequences  of  a  bad  appearance;  and 

how  and  when  it  may  be  taken  advan- 

tage  of 

1.  If  an  infant  sue  by  attorney,  and  not  by 

gaardian,  it  is  error.    Bray  v.  Grobe,  Prac 
a.  K.  B.  137. 

2.  If  he  appear  hj  attorney,  and  sufi^r  a 
common  recovery,  it  is  error.  Stokes  v.  Oliver, 
5  Mod.  209. 

a  Appearance  by  attorney,  when  the  infant 
is  plaintiff,  may  be  pleaded  in  abatement  2 
Saund.  212,  n.  (5) 

4.  But  it  is  cured  after  verdict  for  the  plain- 
tiff,  by  Stat  21  Jac.  1.;  and  af^er  judfrment  by 
confession,  &c  by  stat  4  Ann.  2  Saund.  21S 
n.(5) 

5.  If,  as  defendant,  he  appear  by  proehein 
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umf^  and  not  by  guirdimn,  Jadj^ent  may  be 
rereraed.  JacKMon  y.  Simpwnf  Prac  Ca.  K. 
B.138.    SRo.S75. 

6.  If  ba  appear  b^  attorney,  and  jud^ent 
bo  againat  him,  it  m  error.  Sedburrough  v. 
EautU,  Cro.  Eliz.  569.  ^53. 

7.  80,  if  one  of  two  dcfendanta,  being  an 
infant,  appear  by  attorney,  it  ia  error.  JRea;  v. 
Mtirhorough^  Cro.  Jac.  303. 

8.  If  an  in&nt  appear  in  person,  hia  infancy 
•hall  be  tried  by  inspection,  and  be  alone  can 
take  advantage  of  it;  but  if  he  appear  by  at- 
torney, all  persons  can  assign  it  for  error,  and 
it  shall  be  tried  by  the  country.  Palm.  347. 
Holt,  360.    S  Show.  166. 

9.  When  the  infant  is  defendant,  his  ap- 
pearance  by  attorney  is  error  in  ail  kinds  of 

actions.    2  Saund.  212.  n.  (4) 
[  *794  ]     *10.  If  he  appears  by  attorney,  the 

plaintifT  may  have  leave  to  discon- 
tinue.     •  y.  Peters,  Comb.  63. 

11.  An  infimt  is  not  estopped  from  reversing 
a  judgment  in  dower,  by  assigning  error  by 
attorney,  although  it  appear  on  the  record 
that  he  was  an  infimt  wneri  the  writ  of  error 
was  brought  Morgan  v.  FatigAan,  2  Show. 
16a 

12.  Infancy  can  only  be  assigned  for  error, 
when  judgment  is  agamst  the  infimt*  2  Saund. 
212.  n.  fm] 

13.  If  an  action  of  waste  be  brcjight  by  an 
infant  heir  against  his  guardian  (where  the  in- 
&nt  appears  by  attorney)  the  nonage  cannot 
be  pleaded ;  but  it  should  be  taken  by  protes- 
tation.   2  Saund.  103  6. 

XVIL   WaxK  Aim   how   inpanct   mat   bk 

FLXADKD,  Oa  QTHKawiBX  TAXKN  AD- 
yAMTAGX  OF. 

1.  The  plea  of  inftncy  is  good  in  an  action 
on  the  case  on  a  warranty.  1  Saund.  291  e. 
n.  [e]  I 

2.  Infancy  may  be  pleaded  in  bar  to  a  bill 
of  exchange.  JfiUiatns  v.  Harrimm,  Carth. 
160.    3  Salk.  197.  a  a 

3.  He  may  plead  his  infancy  after, impar- 
lance ;  and  this  plea  will  be  good,  although  it 
does  not  show  the  affe  of  the  mfant  Sir  John 
FoHe$eu€  Aland  v.  JfafOfi,  Stra.  862. 

4  An  infknt  cannot  pleiid  non  ut  factum  to 
his  deed.     Jfunnpwn  v.  Leach^  Holt  357. 

5.  Evidence  of  in&ncy  cannot  be  given  in 
avoidance  of  a  deed.  ThcmpBon  y.  Leaeh^ 
Com.  47. 

6.  In  indthitaiua  oMumpftt,  infancy  may  be 
given  in  evidence  on  non  a$9umpnL  Darby 
y.  Boucher,  Salk.  279. 

7.  Where  infancy  is  pleadable  in  abatement, 
it  shall  not  be  assigned  for  error.  Scoro  v. 
Bototes,  3  Salk.  197.    1  Str.  25. 

8.  An  affidavit  is  not  necessary  to  verify  a 

Slea  of  infancy  to  a  bond  against  him  as  heir. 
foors  V.  is2es,  W.  Kely.  67. 

9.  **  Infancy"  in  dower  shall  be  tried  where 
the  land  lies.    Anon,  2  Show.  163. 


XVIII.  Op  TIB  SOUCATIOX,  &C. 

1.  A  replication  of  ncecisaftet  mvt  m 
the  goods  to  be  necessary  ibr  the  in&aL 
Cloweo  v.  Brookeo^  Stra.  1101.  Andr.  STi. 
&C. 

2.  Therefore,  where  in  an  actkm  for  plijiie 
for  horses,  defendant  pleads  in&ocj,  ud 
plaintiff  replies  that  the  physic  waineoeisuj 
for  the  horses,  the  replication  u  bad.  Bieoht 
v.  Crown,  Andr.  27a 

3.  Infancy  was  pleaded,  and  the  pkintiff 
replied  for .  neceaaaries  generaUy,  vitbot 
showing  what  they  vrere,  and  heU  good. 
Huggino  v.  Wioeman^  Carth.  110. 

4.  indebUatuM  aooumpoU  for  wares;  tbeds. 
fendant  pleads  infra  ^etaUm;  the  pbioUff  iv 
plies,  for  necessary  warea  sold  fer  ippinl 
suitable  to  his  degree ;  the  defendant  demon; 
by  demurring,  he  oonfeasea  then  to  be  aeoer 
saries :  he  Mould  have  rejoined  tbej  wire 
not  necessaries.  Bunufori  v.  Faunik,  (^ 
ter,  216. 

5.  When  defendant  is  an  infimt,  be  ooffat 
not  to  be  amerced.  SmUh  v.SmiA, CiaCir. 
410.    Palm.  519. 

XIX.  QrpAaoL  DcmniaKE;  oEWHBrmif' 

FAMt  SHALL  HAVB  HIS  AGfc 

1.  The  parol  shall  demur,  if  an  infimt  bcir 
prays  his  age  in  set. /a.  on  the  jiid|iDeflt  or 
recognizance  of  his  ancestor.  2  Sumi  1. 
n.(4) 

2.  So,  in  debt  on  the  bond  of  his  aseesiar; 
but  not  if  prayed  by  an  infiut  deviiee.  3 
Saund.  7.  n.  [d\ 

3.  Where  an  infant  to  a  creditor*!  bill  in- 
sisted that  the  pard  ought  to  demor  dariB^ 
the  minority,  it  was  ordered  accor^lj.^ 
though  his  counsel  would  have  waivea  H  u 
prejudicial  to  him.    Ca.  T.  Talb.  196. 199. 

4.  An  infant  cannot  be  protected  by  ba 
nonage  in  any  case  but  where  his  rigbt  vbieh 
he  had  while  an  infant  had  descended  to  biio, 
might  have  been  barred  and  interrupted  by 
non-claim.    iS^icA  v.  PaynloR,  Outer,  6S. 

5.  Where  infant  daima  as  porchaoer,  be 
shall  not  be  helped  by  hia  non-age,  nor  biY« 
his  age«    Carter,  87,  88. 

6.  An  infknt  shallnothave  hisi^  i>*f^ 
of  partition  brought  upon  the  statute.  Pt*"^ 
v.GtMoiis,Hob.l79. 

7.  Where  error  in  B.  R.  b  W^fJ" 
brought  to  reverse  a  common  recoveiy  sbbbp 
ed  in  C.  B.  there,  the  tenant  pleaded 
*that  he  was  in  by  descent,  was  aa  [  *7w  1 
infant,  and  prayed  that  the  parol 
ml^t  demur,  and  had  judgment  sccordingl/' 
SirJohn  F.  Aland  y.  Jlfeson,  Stra.  861. 

8.  Recovery  by  default  against  aa  ioiant  10 
dower  is  not  reversible  by  error  fi*  DOD>g 
because  he  could  not  have  had  his  age  in  w 
action;  but  he  can  assign  for  error  that  he  bad 
nothing  in  the  land,  on  aeconnt  ^  '^  °!7 
ages  recovered  inllie  first  adkm.  Ha  3^ 
2  Saund.  45  6. 

9.  A  recovery  in  dum  fwt  ifff  •<«<«" 
against  an  infimt  by  default,  after  defriwiniJ 
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Be  reverted  for  nonafe;  and  he  may  uaaign 
the  nonage  for  error,  without  averring  that 
lao   had  the  land  by  deacent    2  J}y.  104.  pL 
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INFERIOR  COURT. 

Whbn  as  iNFKaioa  court  has  jurisdicn 
HON,  p^  795. 

When  not,  p.  795. 

Of  the  power  which  the  scpeeioe 
courts  exercise  in  respect  of  inte- 
RIOR COURTS,  p.  796. 

Respecting  the  judge  of  an  inferior 

COURT,  p.  796. 
Proceedings  in  dukrior  courts;  how 

thst  should  be; — 

(a)  Proees9^  p.  796. 

(b)  Declaration,  p.  796. 

(c)  Appearance,,  p.  797. 

(d)  Plea,  p.  797. 

(e)  Verdict,  p,  798. 

(f)  Judgment,  p.  798. 
Ut)  Execution,  p.  798. 
(h)  Mi9cellaneou$,  p.  798. 

Debt  on  the  judgment,  p.  798. 
Scire  Facias  on  the  judgment,  p.  798. 

CoNSSaUENCB  of  SUING  IMPROPERLY  IN 
AN  INFERIOR  COURT,  p.  799. 

Relative  to  justification  under  pro- 
ceedings OF  INFERIOR  COURT,  p.  799. 

Removal  of  a  cause  from  the  inferior 

TO  THE  superior  COURT,  p.  600. 


I.  When  an  inferior  court  has  jurisdiction. 

1.  Trespass  in  et  armia  and  contra  pacem 
may  be  brought  in  the  hundred  court  Lane 
Y.  Robinson,  2  Mod.  iOfi. 

2.  The  spiritual  court  may  administer  an 
oath  and  hold  plea  in  other  than  testamentary 
and  matrimonial  causes.  Waterjield  v.  Cht- 
cheater,  2  Mod.  119. 

3.  The  spiritual  court  cannot  take  cogni- 
sance of  solicitation  of  chastity,  if  the  ofienoe 
was  accompanied  with  such  force  as  will 
maintain  an  action  of  assault  and  battery  at 
common  law.  Rigaut  v.  Gai/tsord,  7  Mod. 
79. 

4.  Debt  lies  in  an  inferior  court  upon  a 
judgment  in  the  superior  courts.  Semb, 
Moore  v.  Anderson,  Ca.  T.  Hardw.  103.  Sed 
vide  pool,  tit  Judgment,  div.  22.  (b). 

5.  Every  intendment  will  be  made  in  favour 
of  the  court,  if  it  be  shown  that  it  has  jurisdic- 
tion.   1  Saund.  90. 

6.  A  special  promise  to  pay  the  debt  of  an- 
other  is  within  the  statute  of  fVauds,  although 
the  action  is  brought  in  an  inferior  court 
CoUot  Y.  Outon,  2  Show.  8a 

II.  When  not. 

1.  An  inferior  court  cannot  try  any  thing 
but  what  appears  expressly  to  ha^e  arisen 
within  iti  jurisdiction.  Rjomsty  v.  AUdnaon, 
1  Sid.  65. 

2.  But  the  counties  palatine  and  great  ses- 
sions can  hold  pleas,  although  it  Iw  not  ex- 
pressly alleged  that  the  thing  was  done  within 
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their  jurisdiction.     Peacock  v.  BeU,  1  Sid. 
330. 

3.  An  inferior  court  cannot  bold  plea  on  a 
quantum  meruit  for  work  done  out  of  the 
jurisdiction,  though  the  promise  be  made  with- 
in the  jurisdiction.  BeaumonVti  case,  2  Mod 
141. 

4.  The  court  of  Chancery  of  the  cinque 
ports  cannot  try  a  custom.    Holt,  183. 

5.  An  inferior  court  cannot  entertain  seve- 
ral actions  fer  the  same  cause,  in  order  to 
maintain  jurisdiction.  Catchfhade^e  case,  6 
Mod.  91. 

6.  An  honour  court  cannot  hold  plea  in  an 
asownpeil  to  pay  30s.  in  consider- 

•atbn  of  work  and  labour,  if  the  [  •796  ] 
plaintiff  lay  his  damages  at  30/.;  fer 
though  where  damages  are  laid  under  40f.  the 
cost!  may  make  it  more,  yet  when  it  is  laid  to 
be  above  40s.  it  is  coram  wmjudice,  and  judg- 
ment may  be  reversed.  Rider  v.  BraaUy,  3 
Mod.  102.    Anon.  2  Mod.  207. 

7.  The  whole  matter  whereof  they  take 
cognizance  must  arise  within  the  jurisdiction 
of  the  court  Ramey  v.  Atkinson,  1  Lev.  50. 
69.  96. 104. 137. 153. 208. 

8.  If  they  hold  plea  after  liberum  tenement 
turn  pleaded,  all  is  ill.  Common  v.  Smalwood, 
3  Lev.  204. 

III.  Of   the   power  which   the  superior 

COURTS  exercise  IN  RESPECT  OF  INFE- 
RIOR COURTS. 

1.  The  court  of  King's  Bench  has  a  con. 
trolling  power  over  all  inferior  jurisdictions. 
Wright  V.  Crump,  7  Mod.  2.  2  Ld.  Raym. 
766.  S.  C.  Lumley  v.  Quarry,  7  Mod.  9.  Rtx 
V.  Doier,  1  Ld.  Raym.  556. 

2.  If  an  inferior  court  refuses  to  give  costs 
of  a  nonsuit,  the  remedy  is  by  writ  de  execu- 
tione  judicii,tJid  not  by  mandamus.  Wiikina 
V.  Mxtchel,  1  Ld.  Raym.  348.    12  Mod.  196, 

ac. 

3.  The  King*s  Bench  will  not  punish  by 
attachment  a  contempt  to  an  inferior  court 
Rex  V.  Burchet,  Stra.  567. 

4.  Where  R  R.  reverses  a  judgment  in  an 
inferior  court,  they  must  give  such  judgments 
as  the  court  below  ought  to  have  done.  Butehsr 
V.  Parter,  Carth.  244. 

5.  The  King's  Bench  cannot  set  a  fine  on  a 
conviction  by  justices  of  the  peace.  Rex  v. 
EUiott,  Stra.  794. 

6.  Nor  receive  a  fine  sot  by  an  inferior 
court    Rex  v.  EUioi,  Stra.  786. 

7.  The  court  of  King's  Bench  never  exe. 
cutes  a  judgment  given  in  an  inferior  court, 
unless  it  is  affirmed  on  a  writ  of  error.  GiUam 
V.  Homage,  Carth.  391. 

8.  If  an  inferior  court  refuse  a  foreign  plea, 
it  is  a  contempt  of  the  superior  courts.  Brecon 
V.  Newton,  11  Mod.  364. 

IV.  Respecting  the  judge  of  an  inferior 

COURT. 

1.  A  supersedeas  was  awarded  to  an  infe* 
rior  court,  because  an  utter-barrister  was  not 
steward.    Cro.  Car.  79.    Anon.  3  Mod.  85. 
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9.  An  ftttachment  lies  against  a  judge  of 
an  inferior  court,  for  granting  a  new  trial  after 
jndgment  and  oosti  levied,  and  six  years 
eUpsed.    HaU  v.  Hill,  7  Mod.  8i.    Holt,  185. 

ac. 

3.  Judgment  was  reversed,  because  the 
mayor  appeared  to  be  Interested  in  it.  Cam- 
fany  of  Mereen,  ifc,  ▼.  Bowker,  Stra.  639. 

y.  Paocbbdinos  in  iimmioii  oooatb;   how 

THKT  8H0UIJ>  U. 

(a)  Proee$s, 

1.  Process  in  -an  inferior  court,  directed 
fffwnfi  ad  elavera,  without  saying  ministro 
etcruB,  is  good.    Crowder  v.  Goodwin,  2  Mod. 

2.  A  plaint  levied  in  an  inferior  court  before 
the  debt  is  contracted  is  bad.  Denning  v. 
Close,  7  Mod.  55. 

3.  Process  from  an  inferior  court,  returnable 
at  the  next  court,  without  mentioning  a  day 
certain,  is  good.  Crowder  t.  Goodmn,  3  Mod. 
59. 

4.  A  precept  out  of  an  inferior  court  **to 
attach  or  distrain  the  goods  of  the  defendant," 
to  compel  his  appearance,  is  good.  Johnton 
T.  Warner,  Willes,  62a 

6.  Process  on  a  plaint  in  an  inferior  court 
is  good,  although  it  do  not  state  the  name  of 
the  plaintiff.    Crowder  ▼.  Goodwin,  2  Mod.  59. 

6.  Process  awarded  secundum  eoneuetudi- 
nem  euri^,  is  all  one  with  eeeundum  curium 
curim.    Bernard  ▼.  Bernard,  1  Lev.  289. 

7.  An  inferior  court  cannot  award  a  capias 
mtil  a  summons  has  issued,  though  it  is  fre. 
quently  done.  Hall  ▼.  Booth,  1  Mod.  236.  1 
Saund.90.  Willes,  3&  1  Vent  220. 249.  1 
Mod.  171, 172. 

8.  And  though  a  feult  in  the  process  is 
aided  by  appearance,  yet  an  action  of  false 
imprisonment  lies.  Read  ▼.  WUlmot,  1  Vent 
S20.249.    Sed  vide  I  Saxaid.  90.  contra. 

(b)  Declaration. 

1.  It  need  not  be  shown,  in  setting  out  the 

style  of  an  inferior  court,  that  it  was  held  with- 

in  the  jurisdiction.    Reignol  v.  Tuylor,  7  Mod. 

103. 

2.  A  declaration  in  the  stannary 

[  *797  ]  court  *mu8t  allege  the  plaintiff  to  be 

a  tinner.    Reignol  v.  Taylor,  7  Mod. 
103.  •»  y     . 

3.  If  an  inferior  court  would  oust  the  king^s 
eonrt  of  iti  jurisdiction,  it  ought  to  appear 
that  such  court  has  jurisdiction  of  the  matter. 
Oemngs  v.  Bromage,  1  Ra  354. 

4.  In  actions  in  inferior  courts,  every  thing 
that  makes  the  gist  of  the  action  must  be  laid 
within  the  jurisdiction.  Salk.  404.  1  Saund. 
74  a.  n.  (1).  90. 

5.  A  declaration  in  assumpsit  in  an  inferior 
court,  stating  that  the  defendant  was  indebted 
withm  the  jurisdiction,  is  bad,  unless  it  also 
state  that  the  work  was  done,  the  money  lent, 
or  the  goods  sold  and  delivered  within  the  ju- 
risdiction. Cotton  V.  Hawkim,  2  Show.  414. 
Stedman  v.  Robinson,  12  Mod.  598.    2  Lev. 


87.230.    S^tM  V.  AUc,  2  Mod.  5L   Oriwae 

V.  Jerome,  2  Show.  247. 

6.  In  a  declaration  (for  goods  sold,  ^kc.)  in 
an  inferior  court^  it  ought  to  appear  that  tbey 
were  sold,  as  well  as  the  promise  made,  within 
the  jurisdiction.  Cudmore  v.  Tripe,  Cdnih. 
347.  1  Vent  72.  2  Ld.  Raym.  1042.  Csa- 
tra, V.  Lee,  1  Ld.  Raym.  211. 

7.  So,  the  performance  must  be  alleged 
within  the  jurisdiction.    1  Vent  73. 

8.  So,  on  a  promise  to  pay  on  request,  the 
place  of  request  must  be  alleged  to  be  within 
the  jurisdiction  of  the  court  Heal-y  v.  Warie, 
1  Mod.  32. 

9.  In  assumpsit  in  an  inferior  court  ftr 
money  lent,  the  plaintiff  must  show  the  plsee 
where  it  was  lent  Luxin  v.  Cor&yft,2  Stow. 
146,  466. 

10.  So,  in  assumpsit  far  monej  laid  out, 
both  the  promise  and  the  expenditme  most 
be  alleged  within  the  jurisdiction.  Asses  v. 
Davenport,  11  Mod.  365. 

11.  In  assumpsit  for  money  had  and  re. 
ceived,  the  defendant  must  not  only  aU^e  that 
the  defendant  promised  to  pay,  bat  tl^t  the 
money  was  had  and  received  within  the  jnris- 
diction.     TVeeor  v.  WaU,  6  Mod.  224.  n. 

12.  If  the  cause  of  action  is  stated  to  have 
arisen  within  the  jurisdiction,  mere  matter  of 
aggravation  need  not  be  so  laid.  Stannian 
V.  Davis,}!  Mod.  7.    Cor6tn  v. Memn,  1  Sid. 

13.  In  an  action  on  the  case  in  an  inferior 
court  fer  negligently  keeping  the  plaintiff's 
horse,  whereby  be  was  negligently  taken  out 
of  the  defendants  stable  and  immoderately 
ridden,  it  is  not  necessary  to  aver  that  the  im- 
moderate riding  was  within  the  jnriadictiao, 
fer  the  breach  of  the  contract  is  the  gist  of  the 
action.    Stanyon  v.  Davis,  6  Mod.  224 

14.  The  items  in  a  stated  account  need  not 
be  laid  infra  jurisdictionem.  Stra.  827.  Spaek- 
man  v.  Hensey,  8  Mod.  77. 

15.  A  cause  in  a  court  in  the  coontj  pala- 
tine of  Durham  is  sufficiently  shown  to  bs 
within  the  jurisdiction,  by  the  words  nrfrs 
eomitaUpalatin.    1  Mod.  173. 

16.  If^  a  declaration  in  an  inferior  court 
allege  it  to  be  a  court  secundum  legem  meres' 
torium,  without  showing  it  curia  stmpsda^  it 
shall  be  intended  a  common  inferior  oodirt 
Evans  v.  Roberts,  6  Mod.  61. 

17.  It  was  held  that  the  port  of  Exeter  muit 
be  intended  to  be  within  the  jurisdiction  of  the 
court  of  Exeter.  Corbit  v.  Fisrson,  1  Lev.  153, 
154.  289. 

18.  But  Hull-bridge  was  not  intended  to  be 
within  the  jurisdiction  of  the  court  of  HnO. 
1  Lev.  153,  289. 

19.  In  declaring  in  an  inferior  ooort,  ths 
jurisdiction  mnst  ho  laid  in  every  count  Holt, 
554.    Cudmore  v.  Tripe,  5  Mod.  78. 

20.  If  a  declaration  in  an  inferior  ooort  in 
an  action  o£  assumpsit  lay  the  damages  above 
40f  (,  a  judgment  will  be  erroneous.  Rider  t. 
Bradley,  2  Mod.  102. 
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21.  If  any  lolMrtantial  fact  is  not  shown  to 
have  arisen  within  the  jurisdiction,  it  is  error, 
even  after  verdict;  s^cus,  of  matter  of  aggrava^ 
lion.     lSaund.74(.    Id/ 90. 

(c)  Appearance, 

1.  Appearance  in  an  inferior  coart  may  be 
enfbr<»d  by  reasonable  distress.  Anon,  12 
Mod.  610. 

2.  No  English  coart  (as  the  Marches*  coart) 
can  fine  for  refusing  to  appear  to  a  bill  there. 
O/tocr's  case,l  Ro.  339. 

(d)  Plea. 
Where  the  mayor  is  judge  of  the  court  vir- 
tute  tfficii,  if  ho  has  omitted  to  do  any  thing 

required  by  a  statute,  which,  on  such 
[  *T98  ]  omission,  renders  his  ^election  to  the 

office  void,  it  mav  be  either  pleaded 
in  abatement  to  the  jurisdiction  of  the  court, 
or  assigned  for  error  in  the  court  above  that 
he  is  not  mayor.  Ipatey  v.  2\<r&,  2  Mod.  194. 
SednideSG,l,c6. 

(e)  Verdict. 

1.  If  the  jury  of  an  inferior  ooort  cannot 
a^^ee  in  their  verdict,  they  must  withdraw, 
and  be  kept  without  meat,  drink,  fire,  or  can. 
die,  ontil  they  agree.  WrigJU  v.  Crump,  7 
Mod.  1. 

2.  The  steward  of  an  inferior  court  may 
adjourn  the  court  from  time  to  time  until  the 
jary  have  brought  in  their  verdict    Id.  ibid. 

0.  If  the  steward  of  an  inferior  court  dis- 
charge the  jury  before  they  have  given  their 
verdict,  it  is  a  contempt  of  the  court  of  King's 
Bench.    7  Mod.  2. 

(f)  Judgment, 

1.  Judgment  in  an  inferior  court  is  good, 
although  the  summons  was  directed  to  the  ser- 
jeant  at  mace,  and  the  process  to  bring  in  the 
jury  was  directed  to  the  sheriff  of  the  county. 

Yaxon  v.  Bennett  7  Mod.  91. 

2.  Judgment  therein  that  the  plaintiff  nil 
capiat  per  narrationem  is  not  good;  it  should 
he  per  querelam,    Carth.  212,  242. 

0.  A  judgment  given  in  an  inferior  court, 
without  stating  that  it  was  given  **by  the 
court,"  or  using  any  words  to  such  effect,  is 
erroneous.    Cotton  v.  Hawkin,  2  Show.  414. 

4.  Where  it  appears  that  the  plaint  is  levied 
before  the  taking  the  goods,  the  judgment 
against  the  plaintiff  ought  to  be  quxa  querela 
inouffideno  est  in  lege^  and  not  quia  placitum 
m^fficieno  eot.    Butcher  v.  Porter,  Garth.  244. 

5.  A  judgment  of  an  inferior  jurisdiction 
ideo  eonnderatum  (mod  eonvietuo  eat,  is  not 
good,  if  not  said  quoa  foriafadaU  Rex  v.  Ash' 
Ion,  8  Mod.  175. 

(g)  Execution. 

1.  The  common  law  process  of  a  hundred 
court  or  court  baron  is  a  diatringae;  but  by 
custom,  a  levari  faciaa  may  issue.  Wright  v. 
Crump,  7  Mod  I.  Shepherd  v.  Taylor,  12 
Mod.  124. 

2.  Ezecation  and  the  warrant  to  take  is  by 
the  steward,  and  not  by  the  tniton.  Adney 
▼.  FsriMfi,  3  Lev.  243. 


(k)  HBfecOafieoiis. 

1.  An  inferior  court  may  award  a  writ  of 
inquiry  after  aL4:ognovit  actionem.  Brighiman 
V.  Parker,  1  Mod.  96. 

2.  A^  inferior  court  may  increase  damages 
on  view  of  a  maim.    Anon.  T.  Jones,  183. 

3.  May  set  aside  proceedings  for  irregular- 
ity or  surprise.  BayUy  v.  Browne,  Stra.  392. 
Jewell  V.  mil,  Stra.  499. 

4.  Inferior  courts  cannot  allow  protections, 
law-wagers,  &c.    Cro.  Car.  112, 146. 

5.  Cannot  grant  a  new  triaL  Brooke  r. 
Ewera,  Stra.  113,  392. 

6.  Nor  make  a  continuance  ad  proximam 
curiam;  but  it  must  always  be  to  a  certain  day. 
Rex  V.  Serjeant,  I  Vent  181. 

7.  It  is  not  a  good  custom  for  an  inferior 
court  to  award  a  talea  de  circumatantibua. 
Rex  V.  Abp.  of  Armagh,  2  Stra.  41. 

8.  Preceptum  eat,  &c  or  conaideratum  efT* 
6lc  not  saying  per  cur.,  is  ill.    1  Lev.  143. 

9.  Per  aacramentum  duodecim,  dec,  is  bad. 
Pigg^  V.  Gardner,  1  Lev.  208. 

10.  A  venire  faciaa  out  of  an  inferior  oonrt 
must  be  returnable  on  a  day  certain,  hoxom 
V.  Corbon,  2  Show.  466. 

VI.  Debt  on  thx  JunoMZNT. 

1.  Debt  upon  a  judgment  in  an  inferior 
court,  vix.  the  hundred  court,  in  which  the 
plaintiff  declared  that  at  such  a  court,  held 
coram  aectatoribua,  but  did  not  name  them, 
was  held  bad.    Lewia  v.  Weeka,  Carth.  85. 

2.  The  defendant  below  is  not  concluded  by 
the  judgment  (agamst  him)  of  an  inferior 
court  not  of  record,  but  may  plead  that  the 
cause  of  action  did  not  arise  within  the  juris- 
diction. Herbert  v.  Cook,  Willes,  36.  n.  a. 
Even  though  he  pleaded  below.  Willes,  35. 
n.  a. 

3.  The  defendant  cannot  wa^  his  law  in 
an  action  of  debt  on  a  judgment  m  an  inferior 
court     BeaumonVa  case,  2  Mod.  140. 

VIL  SciRK  FACIAS  ON  THE  JUDGMENT. 

1.  In  a  scire  facias  on  a  judgment  of  an  in« 
ferior  court,  removed  by  certiorari, 

*the  plaintiff  must  pray  execution  [  *T99  ] 

within  the  limits;  otherwise,  on  a 

writ  of  error.  Quiiiam  v.  Hardy,  1  Ld.  Raym. 

216. 

2.  A  scire  fecias,  or  other  process  fh>m  an 
inferior  court,  in  the  name  of  the  mayor  or 
other  presiding  officer,  is  good*  Atwood  r. 
Burr,  7  Mod.  4 

VIII.    CoNUmUENCB  OF  BUINO  IMFBOFmLT  Of 
AN  INFERIOR  COURT. 

1.  The  liberty  of  the  subject  is  infringed  by 
bringing  him  within  a  private  jurisdiction, 
when  the  matter  arises  out  of  it  Anon.  1 
Vent  333. 

2.  An  action  lies  for  tning  in  an  inferior 
court  without  anj  cause  of  action  arising 
within  the  jurisdiction,  althoagh  the  declanu 
tion  do  not  allege  that  the  defendant  knew 
that  the  cause  was  not  within  the  jurisdiction. 
Oidaon  V.  mwkin$,2  Show.  32a374.  SSalk. 
216. 
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3.  The  admittance  er  eoateot  of  pertiee 
cannot  ^ve  jurisdiction  to  a  court,  if  the  court 
has  no  jurisdiction  over  the  subject  matter ; 
therefore,  if  a  declaration  in  an  inferior  court 
■tate  the  cause  of  action  to  be  within  the  juris- 
diction,  and  it  appear  in  evidence  that  it  was 
not  within  the  jurisdiction,  the  plaintiff  must 
be  nonsuited.    Mendykt  ▼.  Stint,  2  Mod.  973. 

4.  Judgment  in  an  inferior  court  was  re- 
Tersed  amr  verdict,  because  it  did  not  appear 
that  the  contract,  whereon  the  attumpnt 
arofe,  was  within  the  jurisdiction.  Waliu  v. 
Squirty  T.  Jones,  230.  Smiih  v.  WAeeier,  1 
Vent.  28. 

5.  Judgment  of  things  there  not  within 
their  juri^iiction  is  void  ;  yet  a  writ  of  error 
lies.     Baptisi  v.  Miehelbourn,  Cro.  Eliz.  502. 

6.  Judgment  of  a  thing  which  is  extra  ju- 
rUdietionem  may  be  avoided  by  plea  without 
error.    Frumpion  v.  Pellia,  3  Lev.  23. 234. 

IX.  RXLATIVK   TO   JUSTinCATIONS  UNOUl  nC 

OEKDiNOs  or  iNFKaioa  ooumTs. 

1.  In  trespass,  a  justification  by  virtue  of 
process  out  of  an  inferior  court  must  state  the 
court  out  of  which  the  process  issued.  Oam- 
hU  V.  iFWrefl,  1  Mod.  75,  76. 

2.  A  plea  of  justification  under  the  process 
of  an  inferior  court,  holden  "  at  the  forest  of 
DV*  without  stating  in  what  particular  part  of 
the  forest  is  good.    Semb.  WUles,  129.  n.  a. 

3.  In  pleading,  it  ought  to  be  shown  how 
and  by  what  authority  the  court  is  held. 
Jone«  V.  Mo^dron,  3  Lev.  141.  Say.  17.  Willes, 
37.  2  Show.  168.  Contra,  Higgin$onY.  Mar^ 
(tn,  2  Mod.  196. 

4.  Justification  by  process  out  of  an  infe- 
rior court  is  not  good,  without  showing 
whether  the  court  be  held  by  charter  or  pre- 
scription.   Strode  v.  Veering,  T.  Jones,  165. 

5.  A  iuatification  in  trespass  by  virtue  of 
process  from  an  inferior  court,  stating  that  the 
court  was  held  under  letters  patent,  and  by 
custom,  is  repugnant  £rig»  v.  CoUineon,  6 
Mod.  70. 

6.  A  conrt  in  the  county  palatine  of  Dur- 
•ham,  described  in  pleading  as  an  ancient 

court  holden  before  the  sheriff  of  the  county, 
and  called  the  oounty-coort,  is  good.  Anon, 
1  Mod.  171. 

7.  When  the  party  (the  plaintiff  below) 
pleads  a  justification  under  the  process  of  an 
inferior  court,  he  must  show  that  the  cause  of 
action  arose  within  the  jurisdiction  of  that 
court  Moravia  v.  Sloper,  Willes,  34.  Com. 
674.  &  C.  Moree  t.  Jamu,  7  Mod.  245.   Say. 

17,  la 

8.  And  so  must  the  attorney  for  the  plain- 
tiff  below,  or  a  stranger.    WiUes,  34. 

9.  But  the  officers  of  the  court  need  not 
Willes,  34    Crowder  t.  Goodwin,  2  Mod.  59. 

10.  Nor  the  defendant  in  sooh  action.  Jfar- 
ray  v.  Wilson,  Say.  17. 

11.  A  jnstifiation  to  trespass  under  process 
of  an  inferior  court,  need  not  state  the  kind 
of  trespass,  whether  a  e2austtm/r^  or  other 
trespass.    Higgineonv,  Marttn,^  Mod,  19S. 


12.  An  officer  is  justified  in  exeeoting  ths 
process  of  an  inferior  court,  althoogh  th» 
cause  of  the  plaintiff  did  not  arise  within  the 
jurisdiction.  2  Mod.  59.  S^ibb  v.  iiift,  « 
Mod.  30.  Higgineony.  Martin  amdihdUi^i^ 
Mod.  195. 

13.  So  the  officer  is  jostififid  in  acting  ob- 
der  erroneous  process,  where  the  court  out  of 
which  it  issued  had  jurisdiction.    Willes,  126- 

14.  An  officer  of  an  inferior  ooort  eannciC 
justify  under  process  that  is  void,  though  be 
may  under  process  *that  is  only  void- 
able ;  and  therefore,  where  an  officer  [  *800  ] 
of  an  inferior  conrt  justified  under 

a  precept  stated  to  bear  date  February  26lh« 
issuing  out  of  a  court  held  February  24th,  it 
was  held  that  the  process  was  void,  and  the 
justification  bad.  Moree  v.  Jamee,  Willes,  122. 
Id.  125. 

15.  Defendant  justified  as  an  officer  of  an 
inferior  court  for  trying  causes  toacbing 
mines  and  miners  within  certain  limits ;  the 
plea  was  holden  bad,  because  it  did  not  alkge 
that  the  defendant  below  was  a  miner  **  at  the 
commencement  of  the  suit  below,**  but  only 
**  wh«!i  the  execution  issued.**    Willes,  12& 

16.  In  a  plea  of  jostificatioa  under  process 
from  an  inferior  court,  it  is  not  niusiisry  to 
allege  that  the  officer  returned  the  writ  Crsv- 
der  V.  Goodwin,  2  Mod.  59. 

17.  It  is  necessary  for  the  officer  of  an  infe- 
rior court,  to  whom  a  precept  is  immediately 
directed,  to  show  a  precept  returned  andei 
which  he  justified.    Willes,  127.     Id.n.a. 

18.  If  it  be  stated  in  a  plea  that  a  preo^ 
issued  out  of  an  inferior  court,  it  will  be  un- 
derstood that  it  was  issued  by  the  judge  of 
that  court    Willes,  528. 

19.  ir  it  be  pleaded  that  at  one  court  tbs 
plaintiff  below  levied  his  plaint,  and  soch  pro- 
ceedings were  thereupon  tiad,  that  at  the  same 
court  a  capiae  issued,  it  is  bad,  and  it  will  not 
be  intended  that  a  summons  issoed  fint 
Willes,  35,  36,  37,  3a  Mar^yde  r.  Bmtnett, 
and  Murphy  v.  Fitzgerald,  WiUe8,38.  n.  a. 

20.  But  if  it  be  pleaded  that  the  eapiaa  is- 
sued  at  a  subsequent  court,  it  will  be  intended 
that  a  summons  issued  first  TUley  r.  F'axall, 
Willes,  68a 

21.  A  defendant  in  trespass,  who  justifies 
under  process  of  an  inferior  court,  admits  the 
trespass,  by  pleading  that  he  delivered  the 
warrant  to  the  officers  to  whom  it  wns  di- 
rected to  be  executed.  IZoioe  Y.  TWtte,  WiOes, 
15. 

22.  If  a  plea  of  justification  under  a  preeept 
of  an  inferior  court  show  the  return,  as  well 
as  the  precept  itself,  it  must  conclude  prmd 
patet  per  reeordum,  even  though  it  were  not 
necessary  to  state  the  return.  Willes,  126. 
n.  b. 

23.  In  pleading  a  judgment  of  a  court  of 
limited  jurisdiction,  it  is  necessary  to  state 
those  facts  that  give  that  court  a  jurtsdictian ; 
and  baring  stated  those,  the  party  may  alkge 
generall/  that  that  court  gave  audi  a 
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ment.     Xa^ofc«  ▼.  Jame«,  Willee,  199.   Sol. 
ter«  ▼.  Lawrence,  Willes,  413. 

24.  If  the  pitintiff  in  an  action  in  an  infe- 
rior coart,  or  a  mere  strangrer,  justify  under 
process,  he  must  set  forth  the  proceedings  at 
len&rth.  Willes,  12a  n.  b.  BuUand  v.  ilfi. 
cAel,  T.  Jones,  185.  Pinage  y.  GaU,  2  Vent. 
100.  - 

25.  Otherwise  not  Patrick  v.  Joknaon, 
3  Lev.  404.  Adney  y,  Vernon,  3  Lev.  242|. 
Lane  v.  Robinwn,  2  Mod.  102.  Simptan  v. 
MerrUU,  1  Show.  4a  Higginton  v.  Martin,  2 
Mod.  195. 

26.  A  person  who  acts  at  the  request  of  the 
officers,  and  in  their  aid,  in  executing  the  civil 
process  of  an  inferior  court,  or  one  who  so 
acts  in  executing  criminal  process,  is  not  such 
a  stranger.  Semb.  WiUes,  126, 127, 128, 129. 
ii.b. 

27.  Justification  by  process  of  an  inferior 
court  is  not  avoided  by  replication  that  the 
cause  of  action  arose  out  of  the  jurisdiction. 
ThtaeoU  v.  Carpenter,  1  Ld.  Raym.  230. 

2a  If  a  declaration  in  an  infbrior  court  state 
the  cause  of  action  arose  within  the  jurisdic- 
tion, and  a  verdict  be  given  for  the  plaintiff, 
the  defendant,  on  an  action  against  the  plain- 
tiff  and  the  officer  of  the  court  for  arresting 
under  its  process,  canaot  reply  to  a  justifica- 
tion that  the  cause  of  action  did  arise  within 
the  jufisdietion.  Higgimon  ▼.  Martin,  2  Mod. 
196. 

X.  RUOYAL  Oy  A  CAITSI  FROM  THE  INnOUOA  TO 
THB  SUPERIOR  OOURTS. 

1.  In  an  inferior  court,  if  issue  be  not 
joined  in  six  months  afler  appearance,  the 
cause  ought  to  be  removed.  Hater  r.  Whit- 
Jield,  2  Show.  394. 

2.  A  cause  cannot  be  removed  out  of  an 
inferior  court,  unless  the  habeat  corpus  is 
delivered  to  the  steward  before  issue  or  de- 
morrer  joined,  so  as  it  is  jmned  within  six 
weeks  after  arrest  or  appearance.  Anon,  3 
Mod.  85. 

3.  In  the  superior  court  the  proceedings  are 
^  novo,  and  the  court  takes  no  notice  of  the 
proceedings  below,  or  what  preceded  the  ha- 
oea«  corpus  ;  but  the  course  is  in  such  case  to 

move  the  'matter  to  the  court  upon 
[  *801  ]  the  habeae  corpus,  and  the  court  will 

grant  a  procedendo ;  fi>r  though  a 
habeas  corpus  be  a  writ  of  right,,  yet  where  it 
is  to  abate  a  rightful  suit,  the  court  may  re- 
iuse  it  Etherington  v.  Reynolds,  11  Mod.  143. 

4.  In  courts  inferior,  no  diminution  can 
be  alleged.  Lancaster  y.  Lovelace,  12  Mod. 
536. 

5.  If  a  plaint  be  levied  against  a  feme  sole 
in  an  inferior  court,  and  she  remove  it  by 
habeas  corpus,  and  put  in  bail  as  9,feme  sole, 
yet  if  the  plaintiff  declare  against  her  as  such, 
she  may  plead  coverture  in  bar.  Etherington 
y.  AcynoMf,  11  Mod.  142. 
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I.  When  an  information  lies. 

1.  An  information  lies  for  agreeing  to  give 
a  person  a  sum  of  money  to  prove  a  deed  to 
be  forged,  in  order  to  obtain  a  verdict  Rex 
v.  Johnson,  2  Show.  1. 

•2.  An  information  will  lie  for  not  taking 
the  office  of  sheriff ;  and  in  such  case,  the  not 
having  taken  the  sacrament  within  a  year,  or 
being  under  sentence  of  excommunication, 
&c  13  no  defence.  Reg.  ▼.  Borough  of  Aldbo" 
rough,  10  Mod.  101.  Mtontey-Oeneral  y. 
Read,  2  Mod.  299. 

3.  It  lies  in  B.  R.  for  exercising  the  trade 
of  a  brewer.    Rex  v.  Oibbs,  Comb.  62. 

4.  An  information  upon  the  5  Eliz.  c  4, 
lies  against  a  Turkey  merchant  for  employing 
men  in  his  house  to  dress  cloth ;  for  it  was 
held  to  be  exercising  the  trade  of  a  cloth* 
worker.    Hobbs  v.  Young,  3  Mod.  315. 

5.  An  information  lies  for  making  mixed 
metals,  and  selling  such  metals  for  sterling, 
though  sold  but  at  a  reasonable  price ;  this  is 
an  offence  at  common  law.  Rex  v.  IVorraU, 
Skin.  109. 

6.  It  lies  for  absolving  a  traitor  at  Tyburn, 
without  a  public  confession,  &c.  Comb.  381, 
382. 

7.  An  information  quo  toarranto  lies  against 
the  steward  of  a  court    Aiwn,  11  Mod.  383. 

8.  An  information  in  the  nature  of  a  quo 
warranto  lies  for  iisurpingafTanchise,although 
there  have  been  a  surrender  of  the  franchise. 
Rex  v.  Powell,  Say.  239. 

9.  An  information  lies  for  promising  an 
elector  a  sum  of  money  to  induce  him  to  vote 
for  a  particular  candidate  for  the  office  of 
mayor,  although  no  money  is  actually  paid. 
Rex  V.  Cnpland,  11  Mod.  387. 

10.  An  mformation  was  granted  against  a 
person  for  writing',  without  having  authority 
so  to  do,  a  letter  m  the  name  of  tM  chief  jus- 
tice of  the  King's  Bench,  and  directing  it  to 
one  of  his  friends,  inviting  such  friend  to  yisit 
him.    Rex  v.  Emerton,  2  Show.  20.  Sed  qu, 

11.  To  reflect  upon  a  man  in  the  execution 
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of  his  office  is  libellous,  and  pDnishalkle  br  in- 
fbrmetion.    Rex  v.  PoioneU,  W,  Kely.  58. 

15.  Informatioii  lies  for  puUishingr  of  a  jus- 
tice of  peace  and  alderman,  that  he  was  scan- 
dalously guilty  of  telling  a  lie.^  Rex  v.  Stafke, 

Andr.  23a  , 

[  *802  ]  *13.  It  lies  for  saying  of  a  jus- 
tice  of  peace,  **  he  is  a  buffle-headed 
ftllow,  understands  not  the  law,  and  hath  not 
done  my  client  justice.**  Rex  y,  Darby^  Comb. 
65.    See  id.  46. 

14.  So  for  a  scandalous  epitaph  on  Queen 
Mary.    Rex  v.  Pain,  Comb.  35& 

15l  Information  lies  when  a  matter  concerns 
public  gOTemment,  and  no  particular  person 
IS  so  concerned  in  interest  as  to  maintain  an 
action.    Rex  ▼.  Gaul,  Holt,  364. 

16.  An  information  was  granted  for  taking 
away  a  young  woman  from  her  guardian  and 
marrying  her.  Rex  t.  Ld,  OeeuUton,  Stra. 
1107. 

17.  An  information  will  lie  in  the  King's 
Bench  on  the  4th  and  5th  Phil.  6l  Mary, 
chapter  8,  for  stealing  an  heiress;  for  although 
the  statute  enacts  that  the  Star  Chamber  may 
proceed  against  offenders  by  plaint  er  infor- 
mation, and  the  Judges  of  assise  by  inquiry 
or  indictment,  yet,  as  there  are  no  negative 
words,  the  general  jurisdiction  of  the  court  of 
King's  Bench  is  not  thereby  restrained.  Rex 
T.Jiroor,2Mod.  12a 

la  An  information  was  exhibited  against 
the  defendants  for  hiring  a  ship  to  transport 
themselves  into  France,  there  being  then  war 
between  England  and  France^  with  an  intent 
to  assist  the  kind's  enemies,  and  that  they 
were  taken  going  uto  the  ship.  Rex  t.  Cow- 
jMT,  Skin.  637. 

19.  It  lies  against  a  mayor,  where  persons 
entitled  to  their  freedom  and  demanding  ad- 
mittance are  refused.  King  t.  Oebarne,  Com. 
240. 

20.  An  information  was  granted  against 
the  captain  of  a  man  of  war  lying  at  Ports- 
mouth, for  refusing  to  let  the  land  coroner 
take  an  inquest  upon  a  person  hanged  in 
the  ship,  there  being  none  taken. by  Uie  ad- 
miralty coroner.  Kex  v.  Soiegtiard,  Andr. 
231. 

21.  But  it  was  refused  as  against  the  boat- 
swain, who  acted  by  the  captain's  order. 
Andr.  234, 235.  &  C. 

22.  If  a  justice  of  peace  refuses  to  adminis- 
ter the  oath  as  required  by  the  statute  22  Car. 
2,  an  information  lies.  Smith  y.  Langham, 
Skin.  60,  61. 

23.  An  information  was  granted  against 
two  justices  for  making  an  order  of  removal 
upon  complaint  only  that  the  pauper  endea- 
voured to  gain  a  settlement  contrary  to  law, 
without  showing  that  he  was  likely  to  become 
chargeable.    Rex  v.  Wykee,  Andr.  23a 

24.  An  information  was  granted  against  a 

1'ustice  of  peace  for  sending  a  man  to  the 
louse  of  correction  without  cause.    Rex  ▼. 
Oa4(sy,8Mod.45,46. 


25.  An  iafonnation  ovi  imm  lies  xipam.  ikm 
statute  32  Hen.  ac.  9,  for  buying  a 


title.    Goodwin  r,  BtOeker,  2  Mod. 

26.  An  information  will  lie  for  going  azn 
to  terrify  the  people ;  for  it  is  an  ooenoe  at 
common  law.  fiSr  John  Knighte  case,  3  Mod. 
lia    Comb.  3a 

27.  So  for  riotously  entering  the  boose  of  a 
tenant  at  will,  or  even  at  snfierance,  as  lor  a 
forfoiture  of  the  term  by  the  landlord.  £ev  ▼. 
S!trotii2^,2Show.l50. 

28.  So  against  commoners  for  ahaliiig 
hedges,  or  other  obstructions  erected  on  tJbe 
common.    iSexv.  WyvU,  2  Mod.  66. 

29.  For  cutting  down  the  banks  of  a  pobGe 
river,  and  thereby  diverting  the  ceone  of  the 
water,  although  that  part  of  it  is  by  act  of  par- 
liament  vested  in  private  persona,  and  an  ac- 
tion given  them  for  injuries  done  to  it  Mtex 
V.  Stanton,  2  Show.  30. 

30.  All  persons  by  their  presence  eoonte- 
nancing  a  riot,  are  oable  to  an  infonnataoD. 
Rex  v.  Hunt,  Keny.  lOa 

31.  An  information  lies  for  not  Tepahiag 
the  highways,  the  grand  jury  having  i^mi 
to  find  an  indictment.  Rex  ▼.  fFattnirmc,  W. 
Kely.  63. 

32.  After  a  rule  to  show  cause  why  an  ibp 
formation  for  not  repairing  a  road  is  granted, 
but,  with  a  view  to  afford  time  for  repair,  re- 
tained, the  road  must  be  substantially,  not 
partiaU  V  mended,  otherwise  the  rule  will  be 
made  absolute.  Rex  v.  InhabitantM  ofCkedi^ 
fold,  Ca.  T.  Hardw.  159. 

33.  Information  lies  against  a  carrier  for 
spoiling  the  highways  by  drawing  an  extraor- 
dinary weight,  contrary  to  the  custom  of  ths 
realm.    March,  135,  pi.  215. 

II.  WhKN  an  INFOaiUTION  DOES  NOT  UK. 

1.  Generally  the  court  will  not  grant  an  in- 
formation where  there   is  a  ciril 

*suit  depending  relative  to  the  same  [  *808  ] 
matter.    Rex  v.  PhiUife  and  othen^ 
Ca.T.  Hardw.  241. 

2.  An  information  will  not  be  granted  for  a 
ttbel  where  the  contents  are  true.  £ex  ▼•  Hacfc- 
erton,  Stra.  490. 

3.  An  information  for  sending  a  letter  with 
these  words,  *'  you  are  a  scoundrel,  and  de- 
frauded the  king  of  his  duty ;  I  will  prick  yoa 
to  the  heart,  and  call  you  to  an  account,**  was 
denied  as  for  a  challenge,  the  words  not  im- 
porting it ;  but  as  for  a  libel,  a  rule  was  grant- 
ed to  show  a  cause.  Rex  v.PomieU,  W.  Kely. 
68. 

4.  An  information  for  perjury  denied,  be- 
cause the  question  was  not  fov.  Rex  v.  Aon- 
mer.  Holt,  364. 

5.  A  new  trial  granted  on  an  information 
for  perjury,  afier  verdict  for  the  king  it  ap- 
pearing that  the  false  swearing  waa  not  wil- 
ful and  corrupt    Rex  v.  Smith,  2  Show.  165. 

6.  The  court  refused  a  rule  for  an  infonna- 
tion  against  the  defendants  for  having  buried 
a  dead  body  (found  in  the  highway)  without 
a  coroner's  inquest,  but  said  the  piow cater 
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weftr  mn  indictment    Rm  t.  Pnby, 
Keiny.  250. 

7.  An  information  for  perjury  will  not  lie 
cfcSf&inst  a  peraon  for  awearing  to  the  value  of 
l&nda  falsely.    3  Mod.  134. 

8.  An  information  on  a  penal  statute  &t  an 
offence  committed  in  Yorkshire,  will  not  lie. 
Aejp  v.JHeks,  12  Mod.  30,  31. 

9.  An  information  was  denied  against  a 

justice  of  the  peace,  for  committing  and  charg- 

m.g  a  man  as  reputed  father  of  a  bastard  chiJd 

-w^itHbut  either  warrant  or  summons^    Rex  v. 

Cotton,  W.  Kcly.  125. 

10.  So,  against  a  justice  of  peace  for  not 
granting  his  warrant,  and  the  proeecutor  was 
ordered  to  pay  costs.  Rex  v.  NiekoUr  8  Mod. 
337. 

10.  So,  against  the  judge  of  a  court  leet  for 
oonunitting  a  person  behaving  insolently,  and 
axid  using  contemptuous  language  in  court 
Hex  V.  Cotton,  W.  Kely.  133. 

12.  The  court  will  not  grant  an  informa^ 
tion  for  refusing  to  accept  the  office  of  com- 
mon councilman.  Anon,  11  Mod.  132.  Rex 
▼.  Hungerford,  11  Mod.  142. 

13.  An  information  against  a  burgess,  for 
not  taking  the  oaths  at  the  time  of  election, 
-was  refused.  Rex  v.  Mayor  of  Malmsbury,  8 
Hf  od.  55. 

14.  No  information  against  a  dissenter  for 
xefusing  the  office  of  sheriff  of  London.  Rex 
▼.  Gronenor,  Stra.  1193. 

15.  An  information  will  not  lie  for  taking 
an  excessive  distress.  Rex  v.  Leginham,  1 
Mod.  71.  28a 

16.  I^  upon  an  application  by  a  mayor  for 
a  criminal  information  against  a  person  for 
striking  him  while  in  the  execution  of  his  office, 
it  appear  that  the  mayor  struck  first,  it  will 
be  refused.  Rex  v.  Symonde,  Ca.  T.  Hardw. 
240. 

17.  No  information  for  not  collecting  briefl 
money.    Rex  v.  Ford,  Stra.  1 1 30. 

18.  An  infctrmation  will,  not  lie  on  5  Eliz. 
c.  4.  against  a  journeyman  for  working  at  a 
trade,  &ough  he  has  not  served  an  apprentice, 
■hip  to  it  Beach  v.  Turner,  3  Mod.  317.  notie, 

19.  K.  B.  will  not  grant  information  of 
uflury  afler  the  suit  is  lapsed  to  the  crown. 
Rex  V.  Hendrieke,  Stra.  1234. 

IIL  At  wHOfi  irarrANCB  it  mat  bb  usud. 

1.  An  information  for  a  riot  may  be  in  the 
attomey-generars  name  without  presentment 
or  indictment  King  v.  Abraham,  1  Show.  49. 
108. 

2.  For  a  public  offence,  it  may  be  granted 
on  the  application  of  a  private  prosecutor.  Rex 
V.  Grant,  (Mayor  of  Taunton,)  Stra.  126. 

IV.  When  it  should  be  exhibited  ob  filed. 

1.  A  common  informer  must  prosecute 
within  a  year  upon  a  penal  statute.  CuUiford 
V.  Blandford,  4  Mod.  130. 

2.  An  information  exhibited  above  a  year 
afler  the  offonce  is  good  as  to  the  king,  bat 
not  at  to  the  informer.    Cro.  Jac.  365. 


y .  WbKRK  it  BHOtnLD  Bl  BEOUOBT. 

1.  An  information  for  notf-residence  cannot 
be  broughi  at  the  assizes.    Andr.  28.  291. 

2.  Upon  28  Eliz.  for  recusancy  may  ht  in 
the  court  of  Common  Pleas.    Hob.  205. 

«  3.  An  information  in  the  nature  of 
«trover  lies  in  the  court  of  Exche-  [  *604  ] 
quer  to  recover  the  goods  of  an  out- 
law forfeited  to  the  crown.  WUkinsonr,  Rock' 
la$,  1  Mod.  90. 

4.  The  quarter  sessions  may  proceed  by 
information  on  the  statute  5  Eliz.  c.  4  Farren 
V.  WUliame,  2  Mod.  247.  notU. 

5.  An  information  for  the  king  upon  a  de- 
venerunt,  may  be  in  any  court  he  pleases ;  but 
upon  a  seizure  to  condemn  goods  by  procla- 
mation, the  information  can  only  be  in  the  El- 
chequer.    Park.  69. 

6.  An  information  upon  5  Eliz.  for  using  t 
trade,  ought  to  be  brought  in  one  of  the  courts 
at  Westminster,  unless  otherwise  expressly 
provided  by  the  same  statute.  Cro.  Eliz.  737. 
2  Show.  320.    CrcJac.  53& 

7.  An  information  in  a  court  of  pie-powder, 
and  judgment  thereupon,  is  not  void,  but  void- 
able by  error.    Cro.  Eliz.  530. 

8.  Informations  are  local,  and  not  to  be 
prosecuted  for  facts  done  at  sea.    Stra.  918. 

9.  Informations  brought  by  the  attorney- 
general  in  the  courts  at  Westminster  in  penal 
statutes,  are  void.  Rex  Y.  Cfalle,  Carth.  467. 
1  Salk.  372.    1  Ld.  Raym.  370.  S.  P. 

10.  An  information  on  a  penal  statute  by  a 
common  informer,  must  be  brought  in  the 
county  where  the  offence  was  committed. 
Rex  V.  Hicks,  4  Mod.  159.  Cro.  EUz.  739.  9 
And.  180.    3  Salk.  199.  201. 

11.  But  an  information  upon  13  Eliz.  of 
fhiud  by  the  party  grieved,  may  be  any  where. 
Cro.  Eliz.  645. 

12.  An  information  in  the  Exchequer  upon 
the  statute  32  Car.  2.  c.  32.,  for  laying  woollea 
yam  on  board  a  vessel  for  exportation,  may 
be  laid  in  a^y  county.    Park.  182. 

VI.  Relative  to  the  fobm  of  it. 

1 .  In  an  information,  the  offences  must  not  be 
accumulated,  but  a  single  offisnce  ought  to  be 
laid  and  made  certain.  Rex  v.  Roberte,  Carth. 
226.  Comb.  193.4  Mod.  100. 1  Show.  389.  S.  a 

2.  An  information  for  extorting  money  ex- 
ceeding  the  ancient  rate  for  passage  over  a 
river,  ought  to  mention  some  particular  per- 
son carried,  from  whom  such  price  was  taken, 
and  the  time  when  it  was  taken.  Rex  v.  12d- 
bertu.  Holt,  363.    4  Mod.  101. 103.  S.  C. 

3.  The  day  when  it  was  exhibited  mutt 
appear  upon  an  information  upon  statute  5 
Eliz.  c.  4.  8.  31.,  otherwise  it  is  bad,  and  the 
proceedings  will  be  stayed.  Rex  v.  HalmeM^ 
Ca.  T.  Hardw.  364. 

4.  It  ought  to  be  expressly  said,  in  an  infor- 
mation for  usury,  to  be  by  way  of  corrupt  bar- 
gain.   Roberte  v.  Dremoue,  2  Ro.  48. 

5.  Where  informations  or  actions  are 
brought  upon  a  penal  statute,  by  which  part 
is  given  to  the  king  and  part  to  the  prosecutor. 
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tlMre  it  oaght  to  he  qui  tem  nro  domino  rege^ 
dte. ;  oUwrwiie  it  is  where  toe  kin^  is  only 

named. ▼.  inhabUanU  of  Hundrtd  if 

-^ — ^CnKCar.336. 

6.  In  an  information  upon  the  statute  of  35 
Hen.  8.  c  17^  for  grnhbing  up  wood  in  Buck- 
inghamshire, it  most  be  mentioned  that  the 
wood  was  growing  at  the  time  when  the  act 
was  made.    Morly  t.  Urliii,  Hard.  105. 

7.  Information  for  ftlsely  indorsing  ex- 
chequer bills,  as  if,  dec,  most  show  what  was 
indorsed.  Rex  t.  Knight^  1  Ld.  Rajm.  527. 
Salk.  375.  S.  C. 

8.  An  information  on  3  Jac  1.  c.  7.,  against 
an  attorney,  for  extortion,  must  allege  in 
what  court  the  extortion  was  committed. 
7Voy*«  case,  1  Mod.  5. 

9.  An  information  upon  an  ancient  statute 
was  held  good,  though  the  time  of  making 
the  statute  was  mistaken.    AwnL  Skin.  111. 

10.  An  infonnation  that  great  sums  of  mo- 
ney were  given  to  D,  in  consideration  that  D 
would  prove,  or  procure  one  to  prove,  that  a 
certain  deed  lately  produced  in  such  a  trial 
was  false  and  counterfeit,  without  averrinr 
that  the  deed  was  true,  was  held  to  be  good. 
Rex  V.  /retofi.  Poll.  692. 

11.  Information  against  one  as  a  **  common 
barrator**  is  good,  without  other  circum- 
stances ;  but  as  oppreuor  mukorum  kominum, 
without  saying  whom,  is  not  good.  T.  Raym. 
S05. 

19.  An  information  for  several  facts  dime 
at  several  times,  between  such  a  day  and  such 
a  day,  is  good.  Rex  v.  Lady  Brougkton,  2 
Lev.  71. 

13.  An  information  upon  the  statute  of  1 
Jac  c.  23.,  because  the  defendant  aUoeatit  et 
gifiiUatU  vigint,  eoria  tannaL,  {An. 
[  *805  ]  giiee^  tanned  skins,)  not  being  good 
and  sufficient ;  it  was  moved  in  ar- 
rest of  judgment,  that  this  ought  to  be  intend- 
ed but  one  offence,  but  ruled  to  be  several  ofI> 
fences,  and  so  several  penalties  incurred.  I«60- 
nard  v.  Beeck,  Skin.  366. 

]  4  An  information  for  not  coming  tochurch, 
may  be  brought  on  the  23  Eliz.  c- 1.  s.  5.,  only 
reciting  the  clause  in  it  that  has  reference  to 
the  I  Eliz.  c.  2.     Warren  v.  Sayre^  1  Mod.  191. 

15.  An  information  on  the  statute  4  Sl  S 
W.  SlM,  c  11.  for  killing  game,  must  show 
that  the  defendant  is  not  qualified.  Rex  v. 
Oeorge,  6  Mod.  40. 

16.  In  an  information  upon  the  game  act, 
if  it  be  laid  generally  that,  **  not  being  qualified 
according  to  law,**  &C.,  it  is  well  enough ;  but 
where  the  charge  enumerates  distinctly  the 
several  qualifications,  the  omission  of  one  is 
fatal    Reg,  v.  Matihewe,  10  Mod.  26,  27. 

17.  An  information  against  a  popish  recu- 
sant convict  should  set  forth  the  conviction. 
Skin.  114. 

18.  There  is  a  difference  when  the  infor- 
mation and  action  are  grounded  upon  an  act 
of  parliament,  and  the  conclusioo  is  contra 
formxm  otoUUi  prmd.;  there  the  information 


is  not  good,  if  the  staliite  be  mSsrecitsd ;  bsi  if 
the  conclusion  be  contra  formxm  otmtmti  a 
hujuomodi  caou  editi  et  promti,  there  it  may 
be  good  notwithstanding  the  miarecitaL  Per 
Twisden,  J.  Rex  v.  Wildy  T.  Raym.  192. 

19.  In  an  infonnation  upon  35  Hen.  8.  c  17., 
for  converting  woodland  into  araUe  and  pas- 
ture, it  being  said  generally  that  he  cut  down 
6otcos,  &.C.,  an  exception  was  taken  that  the 
words  of  the  statute  were  not  pursued,  it  not 
being  shown  that  the  land  was  set  apart  and 
used  for  woodland ;  but  the  informatian  was 
quashed  for  saying  the  place  converted  was 
two  furlongs  from  the  house,  and  not  showing 
where  or  in  what  parish  the  house  waa.  Rex 
V.  Lord  Stafford^  Skin.  52. 116. 

20.  An  information  held  void  for  imoer- 
tainty.    4  Mod.  101.321. 

21 .  An  information  ought  to  lay  a  &et  done, 
or  a  conspiracy  to  do  it  Reg,  r.  Purmu  HoU, 
465, 366. 

22.  Information  on  a  deoenerunt  for  a  par- 
cel of  wine,  expressing  the  value,  hut  not  ths 
quantity  or  kind,  is  bad ;  otherwise  upon  a 
seizure.    Nat  q.  t  v.  BartUtt^  Park.  27a 

23.  Information  for  engrossing  dicortu  «a- 
mttit«ofcom,isbad.  lUx  y.  OomMurroagK 
lRo.134. 

24.  An  information  for  that  the  defendant 
did  outrageously  make  distresses  upon  his 
tenants,  and  was  a  perturber  of  the  peace,  and 
a  common  oppressor,  was  held  to  be  too  gene- 
ral, and  that  it  lay  not  for  distresses,  for  that 
they  are  private  offences.  MUx  v.  Leoimgimm^ 
T.  Raym.  205. 

25.  An  information  for  forging  qmandam 
icripium^per  quod  A  was  bound,  is  bad;  6r 
he  cannot  be  bound  if  the  bond  was  fofged. 
Rex  V k  3  Mod.  104. 

26.  Information  for  a  libel  laid  in  the  £s- 
junctive,  ecripoU  $eu  ocribi  caaisani;  is  iD. 
Rex  V.  Brerelon,  8  Mod.  330. 

27.  If  in  an  information  for  a  libel,  the  libd 
is  recited  **  according  to  the  tenor  folfowing,** 
a  variance  of**  not**  instead  of  ^  nor,**  is  feuL 
Rex  V.  Drake,  11  Mod.  78.  84. 95. 

28.  Information  for  a  libel ;  it  is  no  objectian 
to  say,  that  the  defendant  tnler  alia  did  so  and 
so^  although  the  whole  is  recited.  Rex  v. 
Johnoon,  2  Show,  488. 

29.  The  informer  must  conclude  with  a  de- 
mand, and  if  that  demand  be  uncertain  or  in- 
sufficient, the  information  b  inMiffi<^i«»nt-  Pie 
v.Wcsay,  Hob.  ^45. 

Vn.  Plbas. 

1.  To  an  information  qui  tarn,  the  defendant 
mav  plead  in  disability  that  the  plaintiff  is 
outlawed,  although  the  statute  on  which  tht 
information  is  brought  allows  any  person  Is 
inform.    AUnne  v.  Soylie,  2  Mod.  S67. 

2.  In  pleading  outlawry  to  a  ^t  foai  in- 
formation, the  identity  of  the  plaintiff  is  sdS- 
ciently  averred  by  the  relative  **  aforesaid.** 
AiHni  V.  Baylie,  2  Mod.  26& 

3.  To  an  information  against  the  king*s  re- 
ceiver  for  arrears  of  his  account  bdbra  andi- 
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Cora,  he  mftj  plead  nfi  delft  to  the  ooontry,  but 
cannot  wage  his  Uw.    2  Dy.  145.  pi.  63. 

4.  If  &  defendant  be  acquitted  in  the  tem- 
poral court  on  an  information  for  striking  in 
^e  church,  and  ia  proceeded  against  on  the 

■ame  cause  of  action  in  the  spiritual 
[  *806  ]  court  fot  brawlini?  in  the  *church, 

he  inay  plead  the  former  acquittal  in 
l>ar,  althoufirh  they  were  distinct  offences. 
Sawyer  ▼.  Loggirit  11  Mod.  200. 

5.  So  he  may  plead  another  information 
pending  for  the  same  thing  brought  the  same 
term.  2  Le?.  141.  Reg,  ?.  Harriet  Cro.  Eliz. 
261. 

6.  A  defendant  cannot  plead  to  an  informa- 
tion not  guilty,  and  also  a  special  plea.  Alien 
▼.  Browne^  1  fia  49. 

7.  Several  matters  catmot  be  pleaded  to  an 
infcMrmation  in  the  nature  of  a  quo  loarrdnto. 
Bex  y.  NeioUmd^  Say.  96. 

VIII.  Replications. 

1.  In  an  information  of  ^o  ioarranto,if  the 
defendant  sets  forth  his  title  with  a  traverse 
ahetfue  hoc  that  he  usurped  the  office,  the  tra- 
verse is  only  matter  of  form,  and  no  material 
part  of  the  plea  that  the  crown  can  take  issue 
upon.  Reg.  v.  Blagden,  10  Mod.  211,  212. 
296,  &c 

2.  But  in  an  information  of  intrusion,  the 
crown  may  take  issue  upon  the  usurpation, 
though  a  title  be  set  forth.    S.  C.  10  Mod.  297. 

DC  Vkrdict  and  jodgment. 

1.  In  an  information  of  perjury  at  the  as. 
sizes,  it  was  resolved,  that  the  jqry  cannot 
have  cognisance  of  any  variance  between  thu 
record  and  information,  but  the  judge  there 
ought  to  determine  it ;  and  because  tiie  jury 
had  found  it  specially,  it  was  ordered  that  a 
ventre  faeitu  ae  novo  ought  to  issue.  Rex  v. 
Sykes,  T.  Raym.  202. 

2.  On  an  information  for  a  riot,  in  breaking 
a  bank  and  diverting  a  water^course,  the  jury 
found  quoad  fraetUmem  Hjm  guilty,  and  quoad 
ritttam  not  guilty;  for  which  reason  the  judg- 
ment was  arrested.  Rex  v.  Coulean  and  olAers, 
3  Mod.  7a 

3.  Judgment  of  ouster  ought  not  to  be  given 
in  the  inrormation  in  the  nature  of  a  quo  lear- 
ranto  at  common  law.  Rex  v.  Ponamby^  Say. 
247. 

4.  Judgment  of  ouster  ought  not  to  be  given 
in  an  inmrmation  upon  the  statute  against  a 
person  who  has  not  been  sworn  into  a  fran- 
chise! or  B^nst  a  person  who  has  ipso  facUt 
forfeited  his  franchise,  or  against  a  person 
who  came  lawfully  into  the  possession  of  a 
franchise,  unless  there  have  been  a  previous 
amotion  of  such  person  from  his  franchise. 
Rex  V.  PoneonAy,  Say.  247, 248. 

5.  Upon  an  infbrmation  of  seizure  of  British 
and  foreign  coins,  there  is  no  occasion  for  a 
writ  of  appraisement,  or  a  second  proclama- 
tion, and  judgment  may  be  for  the  coins  them- 
•elves.    AUfin  r,  Lade^  Parker,  Si. 

6.  A  non  pro9  cannot  be  ei^ored  toacri^ 
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minal  information*    Rex  ▼.  Mayor  of  London^ 
2  Show.  262. 

X.  Costs. 

1.  Upon  an  information  against  three,  and 
one  only  acquitted,  he  shall  not  have  costs  on 
4Sl5W.  and  M.  c.  18.  Rex  v.  Danvere,  1 
Salk.  194. 

2.  An  infbrmation  tried  at  bar  is  not  within 
the  statute  5  and  6  W.  and  M.  c.  18.  for  giving 
costs  against  the  prosecutor.  Rex  v.  Clark, 
7  Mod.  47. 

3.  If  the  defendant  is  acquitted  against  evi- 
dence, yet,  if  there  is  no  certificate,  he  shall 
have  costs.    Rex  y.  Woodfall,  Stra.  1131. 

4.  The  statute  fer  costs  on  informations  eit* 
tends  to  cases  on  quo  warranto.  Rex  v.  Afor- 
gan,  Stra.  1042. 

XI.  RbSPCCTINO  several  n«F0RHATION8. 

1.  Two  informations  cannot  be  exhibited  by 
one  man  for  the  same  offence.  Parry  y.  Paris, 
Hob.  209. 

2.  Where  two  several  persons  exhibit  seve- 
ral informations  against  the  same  persons,  on 
the  same  day,  upon  the  same  statute,  and  fer 
the  same  offence,  both  shall  be  barred.  Pie 
v.  Coke,  Hob.  I2a 

XII.  Of  auASHiNo  an  iniormation. 

1.  Infermations  are  not  to  be  quashed  on 
motion.  W.  Kely.  143.  Stra.  185. 953.  1103. 
Andr.  174.  216.    2  Sess.  Ca.  1. 

2.  But  it  may  be  quashed  by  consent.  Rex 
v.  Green,  and  Kex  v.  Roper,  Stra.  1072. 

3.  An  infermation  for  profane  cursing 
and  swearing,  and  a  conviction  thereon,  was 
quashed.  Rex  v.  Sparling,  8  Mod.  58;  59. 
See  also  Rex  v.  Tvek,  8  Mod.  366. 

4.  Two  infermations  fer  tumults, 

*riots,  &.C  were  quashed.    Rex  v.  [  *807  ] 
Soley,  11  Mod.  115. 

XIII.  PraOTICB  RESPXCnNO  INFORMATIONS. 

1 .  A  motion  for  an  infermation  is  not  to  be 
made  upon  the  last  day  of  a  term.  Rex  v. 
Duties,  Say.  241. 

2.  Nor  on  the  last  day  but  one  of  a  term* 
Rex  V.  Nichols,  8  Mod.  337. 

3.  Service  of  rule  nisi  fer  an  infermation 
for  a  libel  upon  the  defendant's  wife,  he  at  the 
time  of  service  being  in  France,  held  bad. 
Rex  v.  Baldutyn,  Ca.  T.  Hardw.  271. 

4.  An  infermation  must  not  be  filed  in  the 
crown-office  before  the  infermer  has  given 
security  to  answer  the  costs,  if  the  defendant 
is  acquitted.  Rex  v.  Hertford,  Carth.  503.  1 
Ld.  Raym.  426. 

5.  If  it  be  filed  without  an  affidavit,  the 
court  may  stay  proceedings,  or  order  it  to  be 
taken  off  the  file.  Whiteham  v.  Tokemant  W. 
Kely.  143. 

6.  In  an  infermation  upon  a  penal  statute* 
if,  before  plea,  the  informer  dies,  the  ^ueen 
may  proceed.  Mammon  v.  Oryther,  Cro.  Eliz. 
583. 

7.  On  a  motion  that  unnecessary  counts  in 
an  infermation  be  struck  out,  the  court  re- 
commended an  application  to  the  attorney- 
general  for  a  summons  to  the  prosecntor'e 
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attorney,  to  ahow  came  wb/  the j  shonld  not 
be  ttruck  out  Rtx  v.  Oreen^  Ca:  T.  Hardw. 
909. 

8.  Amendment  of  an  information  on  the 
etatttte  of  oiury  was  refuted,  becauee  a  popu- 
lar action.    Fort  S52. 

9.  On  an  information  filed  by  the  attorney- 
general,  if  a  day  be  fflven  to  the  matter  of  the 
crown  office,  it  is  bid.  Rex  t.  Bodet ,  2  Show. 
46a 

10.  A  perton  appearing  in  the  court  of 
King's  Bench,  punoant  to  a  recognizance, 
may  be  charged  with  an  information,  and 
ibrced  to  plead  t lutonter.  Semb,  Rex  v.  Smith, 
8  Show.  176. 

11.  If  a  perton  surrender  to  an  information 
ibr  a  misdemeanor,  he  may«  on  renewing  his 
recognizance,  have  time  to  plead;  but  if  oe  is 
brought  in  on  a  eomae^  he  must  plead  tnttenler. 
Rex  T.  TWcAtn,  6  Mod.  165. 

12.  If  one  appear  in  term  on  a  recognizance 
taken  the  Yaoatum  before,  and  an  information 
for  a  riot  be  filed  against  him,  he  need  not 
plead  immediately,  but  may  imparl  to  the  nezt 
term.  Rex  v.  Cor,  1  Show.  56.  [See  alto 
ante,  tit  iMPAatiNcs,  p.  767  ] 

13.  Process  in  an  iiiformation  in  CS.  P.  is  by 
tubpema.    1  And.  48. 

14.  In  an  information  filed  ex  ojido,  if  the 
venire  facias  be  returnable  on  Monday  aAer 
three  weeks  of  Saint  Michael,  and  the  die- 
iringaa  awarded  on  the  roll  with  a  niei  priue 
on  Saturday  after  the  morrow  of  Ail  Souls, 
but  the  (Hetringae  (through  mistake)  be  tested 
the  day  after  the  return  of  the  eenire /acias,  it 
it  a  discontinuance  of  process;  but  although, 
being  a  criminal  case,  it  is  not  within  the  sta- 
tute of  jeofails,  yet  it  may,  after  verdict,  be 
amended  at  common  law.  Rex  ▼.  ISttchin^  6 
Mod.  369. 

INFORMER. 

1.  An  informer  may  bring  an  action  of  de- 
tinue for  goods  forfeited  by  act  of  parliament 
RoberU  V.  Withered,  5  Mod.  193. 

d.  When  a  statute  givet  a  penalty  to  the 
king  and  to  the  informer,  and  the  informer 
doea  not  sue  within  the  year,  the  king  may 
sue  for  the  whole  penalty  at  any  time  within 
two  years.    Rex  ▼.  FranlsUn,  6  Mod.  220. 

3.  PlaintifTs  attorney  was  ordered  to  give 
defondant  an  account  of  plaintiff*s  abode  after 
trial,  but  security  for  costs  was  denied.  1 
Barnes,  101, 102. 

4.  The  oath  of  the  informer  is  insufficient 
to  ground  an  information  on  a  penal  ttatute 
reouirii^  *^  proof  to  be  made  on  oath."  Rex 
T.  Moore,  Ca.  T.  Hardw.  176. 

6.  Where  A  and  B  inform  a  magistrate  of  a 
fact  that  it  punishable,  yet  if  A  only  bring  the 
information  qui  tarn,  &,c^  A  only  is  the  in- 
former within  the  statute  that  is  entitled  to 
the  peoal^'    Smith  v.  Langham,  Skin.  60.  • 

INHERITANCE. 
A  course  pf  inherltanoe  against  the  rules  of 


the  common  law  caADot  h» created  wiUHOtaB 
act  of  parliament  The  Primce'e  case,  8  Co. 
106. 

•INJUNCTION.  [  •809  ] 

1.  If  a  decbratioo  be  delivered, 
the  party  may  proceed  to  judgment,  the  is- 
junction  only  ttaying  tbe  execution ;  hot  if  no 
declaration  be  deliTcred,  all  proceedingt  at 
law  are  ttayed.    Anon,  W.  Kely.  17. 

8.  Courtt  of  law  do  not  take  notice  of  an 
injunction  out  of  Chancery,  as  tiiej  doof  wiita 
of  error.    2  Saond.  72  c. 
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I.  Who  is  an  innki 

1.  A  sign  it  not  ettential  to  an  inn.  Pmtier 
▼.  Flint,  Holt,  366. 

2.  One  who  taket  lodgert  to  lodge  and  diet, 
and  lets  ttablet  for  their  hones,  it  not  an  ina- 
keeper  within  4dL5W.  &;M.  c.l3.for  quar- 
tering tddicrt.  Parkhurwt  ▼.  Forater,  Salk. 
387.    Carth.  417.  S.  C. 

II.  Who  may  bebct  an  inr. 
Any  man  can  erect  a  common  inn  and  tigo 
without  licente;  but  if  he  harbour  dissolQte 
penont,  it  it  a  nuitance.    Anon,  Faka.  367. 
374. 
IIL  Relathtb  to  the  dutt  or  an  iNsmwa. 

1.  Innkeepers  are  compellable  by  the  ooo- 
itablet  to  lodge  ttrangert;  alto  they  are  bound 
to  provide  for  travellert,  and  to  protect  and 
secure  their  goods.  JVetstoa  v.  T\rtgg,  1  Show. 
270. 

2.  The  law  is  compulsory  upon  tbe  ina- 
keeper  to  receive  the  guest's  borae«  else  aa 
action  lies  against  him :  so  also  as  to  preseir- 
ing  goods.  Saunders  v.  Plumer,  OrL  Bridg 
227. 

3.  An  innkeeper  in  London  may  foed  a 
horae,  «Stc  thooirh  countermanded  by  the 
owner.    Holt,  366. 

4  They  are  eompellable  to  keep  the  assist, 
and  to  prevent  tippling,  and  the  statutes 
against  tippling  extend  to  innkeepera,  for  an 
inn  is  but  a  great  alehouse.  Newton  y.  Trigg, 
1  Show.  270. 

5.  An  innkeeper  is  entitled  to  charge  not 
only  for  the  intrinsic  value  of  his  providooi, 
but  for  other  reasons  as  a  recompense  for  bis 
care  and  pains,  and  for  protection  and  aecuritj, 
Slc  S.  C.  1  Show.  270. 
IV.  In  what  cases  an  DtNKXxrBa  is  uabix 

1.  Cate  liet  againtt  an  innkeeper  for  refis* 
ing  to  recei\e  guetta  when  he  hat  reom.  1 
Saund.  312e.    2Ro.345. 

2.  An  innkeeper  ia  liaUa  to  the  administra- 
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tor  of  an  intestate  ibr  the  last  of  the  intestate*B 
lione  whilst  in  his  care ;  there  is  a  contract  or 
AsatimjMtX  in  law  between  the  innkeeper  and 
the  guest;  the  injury  suffered  is  not  a  tort  only. 
JSaundera  v.  Plunur,  Orl.  Bridg.  223, 

3.  An  innkeeper  b  boond  to  answer  for 
liiniself  and  for  bis  family  as  to  the  chambers 
«nd  stables,  for  they  are  infra  hotpUium, 
Calye'9  case,  8  Co.  32  b. 

4-  If  the  owner  doea  not  require  it,  but  the 
innkeeper  of  his  own  head  puts  his  guest's 
horse  to  grass,  he  shall  answer  fi>r  him  if  he 
be  stolen.    Id.  ibid. 

5.  If  a  person  requesting  to  leave  goods  at 
an  inn  is  refused,  but  whilst  he  is  drinking 
there  they  are  stolen,  the  innkeeper  is  liable. 
Yurk  ▼.  Gnndttone,  Salk.  388  n. 

6.  One  by  leaving  his  horse  in  an  inn  be- 
comes a  guest;  seciia  of  a  dead  thing.  Salk. 
388. 

7.  If  a  neighbour,  who  is  not  a  traveller,  (as 
m  friend)  at  the  request  of  the  innkeeper  lodges 
there,  and  his  goods  are  stolen,  he  may  have 
an  action.    Co7ye*«  case,  8  Co.  32  a. 

8.  A  lodger  is  so  upon  express  contract ;  a 
nest  not;  if  a  guest  steal,  it  is  felony ;  if  a 
todger,  not    Salk.  38a 

9.  The  innkeeper's  liability  extends  to  all 

movable  goods,  although  felony  of 
[  ^909  ]  *them  cannot  be  committed,  as  of 

charters,  evidences,  obligations, 
deeds,  specialties,  &.C.  Calyt'B  case,  8  Co. 
33  a. 

10.  In  an  action  against  an  Innkeeper  for 
goods  of  his  guest  lost  in  his  house,  the  de- 
claration must  show  that  he  kept  a  common 
inn.  3  Dy.  S66.  pi.  9.  Conira^  Ma$on  v. 
Grafton,  Hob.  245. 

11.  To  an  action  upon  the  case  against 
him,  he  pleads  he  was  sick,  and  of  nonsane 
memory  by  reason  thereof;  the  plea  is  bad. 
CroM  V.  AndrewB,  Cro.  Eliz.  622. 

12.  It  is  no  excuse  for  the  innkeeper  that 
he  delivered  the  key  of  the  chamber  to  his 
guest ;  he  is  not  discharged  by  it  Mo.  78. 
Cahje*9  case,  8  Co.  32  b. 

V.  When  m  is  not  uabls. 

1.  An  innkeeper  is  not  liable  for  goods  left 
at  the  inn  by  a  stranger.  Lane  v.  Cotton^  Com. 
104 

2.  If  an  innkeeper  require  his  guest  to  lock 
np  his  goods  in  such  a  chamber  or  he  will  not 
warrant  their  safety,  and  the  guest  suffer  them 
to  lie  in  an  outer  court,  the  host  b  not  liable  if 
they  are  stolen.    3  Dy.  266.  pi.  9.  8  Co.  33  a. 

9.  If  a  man  comes  to  a  common  inn,  and 
requires  his  horse  to  be  put  out  to  pasture, 
which  is  done  accordingly,  and  the  horse  is 
stolen,  the  innkeeper  is  not  liable.  Calye^B 
case,  8  Co.  32  a. 

4.  The  innkeeper  and  his  guest  a^ee  that 
the  innkeeper  shall  not  be  charged  with  mora 
than  the  guest  delivers  to  him  or  his  jn^ife ; 
this  is  a  good  agreement,  and  discharges  the 


with  him,  or  he  whom  he  desires  to  be  lodged 
with  him,  steals  or  carries  away  his  goods, 
the  innkeeper  shall  not  be  charged.  Ca/ys*« 
case,  8  Co.  33  a. 

6.  Evidence  of  refusal  by  an  innkeeper  to 
admit  on  account  of  his  house  being  full,  but 
that  plaintiff  insisted  to  make  shift  among 
other  guests,  will  support  a  pica  that  the  plain- 
tiff*s  goods  were  not  stolen  through  default  of 
the  defendant  or  his  servant.  2  Dy.  158.  pL 
32.    See  also  1  And.  29,  3U. 

7.  If  the  guest  be  beaten  in  the  inn,  the  inn- 
keeper shall  not  answer  for  it  Calye'9  case, 
8  Co.  33  b. 

VL  RXMEDT  FOR   HIS  CHaRGIS. 

1.  Innkeeper  may  detain  a  horse  until  he 
be  satisfied  for  his  meat,  even  for  a  single 
night  lio6tn«onv.  Walter,  Poph.  127.  8  Mod. 
172. 

2.  But  he  cannot  sell  him.  Jonei  v.  Tkuf 
lot,  8  .Mod.  172. 

3.  Except  in  London.  Jones  v.  PtarU^ 
Stra.  556. 

4.  But  if  he  gives  credit  to  the  owner  for 
that  night,  he  uiall  not  afterwards  detain  the 
horse.    Jonta  v.  Thurloe,  8  Mod.  173. 

5.  An  innkeeper  may  detain  the  person  of 
the  guest  or  his  horse,  till  payment  of  the  bilL 
Newton  y,  Trigg,  1  Show.  270.  Orl.  Bridg. 
*!«7. 

6.  Or  he  may  bring  an  action  for  lodging, 
&c.,  and  that  without  any  special  contract. 
Saundfr9  v.  Plumer,  OrL  Bridg.  227. 

7.  An  innkeeper  may  detain  a  horse  for  his 
keep,  whether  he  was  put  there  by  the  owner 
himself  or  a  stranger.  Robinson  v.  WaUer,  1 
Ro.  449.    3  Bulst  269. 

8.  The  innkeeper  is  chargeable  fi>r  horses 
at  livery ;  and  he  can  detain  them  for  their 
keep,  but  he  cannot  work  them,  and  he  can 
have  an  action  of  debt  notwithstanding  he  de- 
tains the  horse.    Mo.  876. 

I  9.  If  an  innkeeper  could  have  retained  a 
horse,  but  it  is  delivered  to  the  owner,  the  inn- 
keeper cannot  retake  it  Rone  v.  BramoUed^ 
2  Ro.43a 

INNUENDO. 

1.  The  office  of  an  innuendo  is  only  to  ex- 
plain and  make  more  certain  what  has  been 
already  mentioned.  HarHoon  v.  T^ombof' 
ottgh,  10  Mod.  197,  19a  Rex  v.  RooeweU,  3 
Mod.  53. 

2.  It  helps  not  unless  the  word  precedent 
have  a  vehement  presumption.  CaitUman  v. 
Hobbf,  Cro.  Eliz.  428,  429. 

3.  An  innuendo  may  explain  or  apply  pre- 
ceding worc^s,  but  it  cannot  add  to,  enlarge,  or 
change  the  sense  of  the  preceding  words  in  a 
declaration,  in  an  indictment,  or  in  an  infbr* 
roation.  Rex  v.  ALdertnn,  Say.  281.  Hob.  2, 
3.  6.  45. 26a      Anon.  11  Mod.  220. 

*4  It  will  not  help  insensible  [  *810  ] 
words.  Rex  v.  JZoseioeu,  3  Mod.  54. 
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5.  If  the  guest^s  servant,  or  be  who  oomes  |  mattar,  it  is  void ;  as  where  an  information  set 
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forth,  that  K  iwore  J  8  wu  tt  inch  a  time  at 
Newoham,  innaendo,  Newnham  in  Devon- 
shire, the  innuendo  was  held  void ;  bo  **  bnrnt 
my  bam,**  innuendo,  **  full  of  corn,"  the  in- 
suendo  is  void.  10  Mod.  197.  Rex  v.  Greeny 
cited  ibid. 

6.  An  indictment  for  treason  for  preaching 
these  words,  **we  have  had  two  wicked 
kings,**  innuendo,  Charles  the  First  and 
Charles  the  Second ;  **  but  if  we,**  innuendo 
the  people,  **  stand  to  our  principles,  we  shall 
beat  our  enemies,**  innuendo  the  king  and  his 
kyal  subjects,  is  bad ;  for  as  the  words,  dis. 
charged  of  the  innuendos,  do  not  import  a 
treasonable  intention,  they  cannot  be  render- 
ed treasonable  by  innuendos.  Rex  v.  Rose^ 
tosU,  2  Show.  419. 

7.  An  action  for  a  libel,  stating,  that  the 
defendant  dispersed  a  paper  writing,  accusing 
the  plaintiff  with  having  said  that  the  war 
would  not  end  **  until  the  little  gentleman,** 
innuendo,  the  prince  of  Wales,  **  was  restor- 
ed,'*  is  sufficiently  cerUin.    11  Mod.  99. 100. 

8.  A  declaration  for  these  words,  **  a  priest,** 
innuendo,  a  popish  priest,  **gave  him  the 
eucharist,**  **1  saw  the  priest  anoint  him,*' 
innuendo,  give  him  the  extreme  unction,  is 
good.    Knightly  v.  Afamoto,  3  Show.  306. 

9.  If  the  mnuendo  ascribe  a  particular  sense 
to  words  actionable  in  themselves,  they  must 
be  proved  to  have  been  spoken  in  that  sense. 
1  Saond.  243  e,  n.  [A]. 

INQUEST. 
\8eepo9t^  tit  iMQcisTnoN.] 

INQUIRY. 
I.  When  tskrs  should  bi  a  wut  or 

xifQvniT,  p.  810. 
II.  Whkn  it  is  not  neckssart,  p.  811. 

III.  Of  the  notice  of  inquirt,  p.  811. 

IV.  Form  of  a  writ   ok  mauur;  and 

WHEN  AMCNDABLK,  p.  811. 

V.  Relative  to  the  quASHiNO  or  set- 

TINO  ASIDE  THE  INQUIRY,  p.  811. 

VL  When  and  now  rr  should  be  exe- 
cuted, p.  811. 
VII.  Proof  of  the  inqxtirt,  p.  812. 
Vni.  Effect  of  a  wrft  of  inquirt,  p. 
81?. 
IX.  Relative  to  the  entry  of  the  judg- 
ment, ^c  p.  812. 


I.  Wren  there  should  be  a  writ  of  in- 

QUIRY. 

1.  A  writ  of  inquiry  is  necessary  in  an  ac 
tion  onja  foreign  judgment.  2  Saund.  107  a. 
n.  [6]. 

2.  The  omission  of  a  juty  to  inquire  of  dam- 
ag«s  on  a  nonsuit  in  replevin  msy  be  supplied 
by  a  writ  of  inquiry.  Hareourt  v.  Weekte^ 
Holt,  192.  Comb.  11.  344.  HtrheH  v.  WaUUy 
5  Mod.  118. 77.    Holt,  192. 

3.  It  is  necessary  in  an  action  on  a  bill  of 
exchange  for  foreign  money.  2  Saond.  107  a. 
n.  [&]. 


4.  In  an  action  OB  a  bottomry  bond.  Id.  ilii 

5.  Afler  a  judgment  upon  demnrrer  ftrtk 
plaintiff  for  part,  and  an  iasue  dependiiig  &r 
other  part,  a  writ  of  inquiry  ahall  israe.  HM 
and  BlunVs  case,  1  Leon.  141. 

6.  Three  breaches  in  oorenant,  one  oeofts^ 
sed,  two  controverted,  9emre  Utm  faam;  ver- 
dict for  plaintiff,  but  no  findin|r  mm  to  amount 
of  damages  on  first  breach ;  a  writ  of  inqoizy 
was  granted.  Tnensend  y.  Poole,  1  fiiincs, 
151. 

7.  In  debt  on  bond  in  an  inierior  oonrt,^ 
defendant  may  by  custom  pray  a  writ  of  in- 
quiry afler  a  cognovit  aetimem.  Brigkbnen 
V.  Parker,  1  Mod.  96. 

8.  On  jodgment  by  default  in  prabibitiaB, 
the  plaintiff  shall  have  a  writ  of  inquiry  of  Us 
damages,  and  his  costs  from  the  time  the  rok 
for  the  prohibition  was  made  abeolnte.  BetiO' 
eon  v.  Henchman^  Ca.  Prac  C.  P.  5M). 

*II.  When  it  is  not  mscessart.  [  *81I  ] 

1.  By  the  common  law,  in  every 

action  of  debt,  damages  are  ^ven  occatMWf 
detentionis  dehUi,  either  by  writ  of  inquiry  or 
by  the  court  Holroi  v.  Ebizaon^  10  Mod. 
277. 

2.  A  writ  of  inquiry  is  merely  to  inlbrra  the 
conscience  of  the  court,  who,  if  they  please, 
may  themselves  assess  the  damages.  2  Saaad. 
107.    Yelv.152.        , 

3.  It  is  unnecessary  in  an  action  on  a  co- 
venant for  payment  of  a  sum  certain.  3 
Saund.  107. 

HI.  Of  the  notice  of  inquirt. 

1.  Convenient  notice  must  be  given  of  exa- 
cutlng  an  inquiry.  William  Y.  Jaekeen,  6 
Mod.  146. 

2.  Where  a  term*s  notice  of  trial  is  neeea- 
sary,  there  must,  at  the  same  distance  of  time, 
be  the  like  notice  of  executing  a  writ  inquiry. 
Payton  v.  Bttrdua,  6  Mod.  146.  n. 

3.  There  mast  be  the  same  notice  on  exe- 
cuting a  ecire  fieri  inquiry  as  a  common  writ 
of  inquiry.    Biron  v.  PhiUipe,  Stra.  235.  G23L 

4.  After  notice  of  executing  a  writ  of  in- 
quiry, the  plaintiff  applying  to  the  court  to 
have  it  executed  in  court,  is  no  waiver  of  the 
first  notice,  and  the  plaintiff  is  not  oblired  to 
give  fresh  notice,  nor  to  appoint  any  particular 
hour  for  executing  it  Perry  v.  2Vesifri»,  W. 
Kely.  60. 


IV.  Fork  op  a  WRrr  of  iMQumr;  and 

AMENDABLE. 

1.  A  writ  of  inquiry  may  recite  the  dedara- 
tion  in  hese  verba.    7  Mod.  77. 

2.  If  a  writ  of  inquiry  be  returnable  fret 
TVinttolts,  and  the  rctnm-day  happen  to  be 
Sunday,  it  is  void,  and  cannot  be  executed  on 
the  Monday ;  and  the  court  will  take  notice  of 
it,  although  it  is  not  assigned  for  error  on  the 
record.  Harvey  v.  Broad,  6  M63.  19€.  W. 
Kel.  69.    Davy  v.  Salter,  6  Mod.  251. 

3.  A  writ  of  inquiry  with  a  wrong  teste  is 
not  void,  but  irregular  only.  Heok  y.  Stiff, 
Andr.  74. 
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4.  It  is  a  judicial  writ  ShMUhworth  t. 
PaUermm,  10  Mod.  270. 

5.  A  mispriBion  of  the  clerk  in  a  writ  of  in- 
qoiij  in  tho  court  of  Common  Pleas  may  be 
amended  in  the  court  of  King^s  Bench.  HR' 
ehel  ▼.  Waldron^  6  Mod.  306. 

6.  A  writ  of  inquiry  returnable  a  day  after 
term,  but  executed  within  the  term,  held  to  be 
amendable.  Hammond  v.  Punell,  Carth  70. 
Prac  Ca.  K.  B.  131, 132.  S.  C. 

7.  A  writ  directed  to  the  sherifF,  &,c,  quod 
inquiraty  instead  of  inqairant^  ordered  to  be 
amended.    Anon.  Prac.  Ca.  K.  B.  14. 

fiSSee  alio  ante^  tit  Amenouxnt,  p.  59.] 

y.  RSLATITX  TO  THE  QUASHINQ  OR  BITTINO 
ASIDE  THE  INQUIRT. 

1.  A  writ  of  inquiry  is  not  to  be  set  aside 
Ibr  being  returnable  on  a  return-day,  instead 
of  a  da7  certain.  Elmes  y.  TmlinMon^  1 
Barnes,  154 

2.  A  writ  of  inquiry  may  be  set  aside  for 
excessive  damages.    7  Mod.  55. 

3.  The  court  will  not  stay  the  filing  of  a 
former  writ  of  inquiry  because  of  excessive 
damages.    1  Mod.  1. 

4.  A  writ  of  inquiry  will  not  in  general  be 
quashed  for  smallness  of  damages,  only,  but 
it  may  for  a  misdemeanor  in  the  sheriff  Ca. 
Prac.  C.  P.  34.    1  Barnes,  154.  S.  P. 

5.  It  may  be  set  aside  for  too  small  damages, 
where  the  plaintiff  is  unprepared,  or  the  jury 
mistakes  the  law.  Hall  v.  Stone,  Stra.  515. 
Woodford  ▼.  Bade$,  Stra.  425.  JMarAAam  ▼. 
Middleton,  2  Stra.  1259. 

6.  If  jury  find  no  damages,  the  inquisition 
may  be  quashed.  Burgeg  v.  Nightingale^  1 
Barnes,  154. 

7.  If  no  damages  are  found,  a  second  in- 
quiry may  not  issue  without  leave.  Bunirey 
T.  Teasdale,  1  Barnes,  156. 

8.  On  a  writ  of  inquiry,  the  jury  find  for 
the  defendant  one  penny  damages ;  a  new  writ 
ought  to  go.    Dumel  v.  Purkis,  W.  Kely.  97. 

9.  A  writ  of  inquiry  cannot  be  quashed  un- 
til it  be  returned  and  filed ;  but  before  the  re- 
turn it  may  be  superseded  quia  improoide  em- 
onavit.    Antm.  6  Mod.  40. 

VI.  When  and  how  rr  bhouijd  be  exbcijtei>< 
1.  Jadgment  on  nul  tiel  record  as  to  one 
issue,  and  nim  ossum/wtt  also  pleaded;  the  in- 
quiry should  not  be  executed  till  trial.  Pryor 

V.  Earlofhlay,  1  Barnes,  152. 
[  '812  ]  *2.  A  writ  of  inquiry  may  be  ex- 
ecuted on  the  day  it  is  made  return- 
able before  the  rising  of  the  court  Brough  v. 
PerkiM,  6  Mod.  81.  Stanton  v.  Winch,  Ca. 
Prac.  C.  P.  84. 

3.  But  not  afterwards.  Harvey  v.  Bread, 
Prac.  Ca.  K.  B.  131.    Ca.  Prac.  C.  P.  84. 

^  4.  An  inquiry  executed,  before  judgment 
l^iven  on  demurrer  was  actually  signed,  held 
irregular.   JMbc  Carty  v.  Parminter,  1  Barnes, 

5.  An  inquiry  executed  on  a  Sund^  is  vmd. 
Lord  ComwaUio  ▼.  HoyU,  Fort  373.  Prac 
Ca.  K.  B.  131.  S.  C. 


6.  An  inquiry  is  good,  though  executed  be- 
fore thirteen  or  fourteen  jurors.  Chuton  ▼. 
CrauiUy,!  Mod.  450.  Prac.  Ca.  K.  B.  132. 
S.C. 

7.  But  if  there  be  eleven  jurymen  only  at 
the  execution  of  a  writ  of  inquiry,  it  is  error. 
Hull  V.  ifoio,  PracCa.  K.  B.  130. 

8.  An  exception  cannot  be  taken  to  a  juror 
on  a  writ  of  inquiry.    6  Mod.  43. 

9.  In  an  action  for  damages,  the  jury  (of 
inquiry)  may  mitigate  them,  or  find  part  only; 
but  in  an  aooumpnt  on  a  note  for  a  sum  cer- 
tain, or  in  covenant  for  pacing  a  sum  certain, 
there  the  jury  cannot  mitigate.  8  Mod.  196, 
197. 

10.  On  an  inquiry,  no  interest  is  to  be  al- 
lowed on  the  balance  of  accounts;  otherwise,  on 
notes  and  bills  of  exchange.  Pincoek  v.  WtU 
Utt,  1  Barnes,  151. 

11.  The  execution  of  a  writ  of  inquiry  may 
be  adjourned  after  it  is  entered  upon.  Cod' 
man  v.  Manhy,  Stra.  853. 

12.  A  writ  of  inquiry  executed  before  all 
the  money  is  due  is  void.  Anon.  8  Mod.  349, 
350. 

13.  Attaint  will  not  lie  against  the  jury  upon 
a  writ  of  inquiry.  Herberts,  ffoters, Carth. 
362. 

VII.  Proof  on  the  inquirt. 

1.  In  trespass,  upon  an  inquiry  plaintiff  need 
not  prove  property.  Ooodwin  v.  WeUhe,  Prac 
K.  R  129. 

2.  On  executing  an  jnquiry,  the  note  and 
indorsement  must  be  produced  and  proved; 
the  mere  not  pleading  is  not  a  sufficient  ad- 
mission of  them.  BiUer$  v.  Bowles,  2  Barnes, 
190. 192. 

3.  On  executing  a  writ  of  inquiry  for  goods 
sold  and  delivered,  the  plaintiff  must  prove 
the  quantity  and  value.  Hodder  v.  Saundert^ 
2  Show.  86. 

4.  An  inquisition  set  aside,  and  leave  for 
plaintiff  to  execute  a  new  writ  of  inquiry;  the 
sheriff,  on  execution  of  the  writ,  having  ad- 
mitted improper  evidence  for  defendant,  where- 
by damages  were  lessened.  Fulton  v.  An- 
cb-ewB,  2  Barnes,  354. 

VIII.  Effect  of  a  writ  of  inquirt. 

1.  Writ  of  inquiry  of  waste  is  not  a  mere 
inquest  of  office,  but  in  nature  of  a  verdict, 
whereof  an  attaint  lies.  King  v.  FUeh,  Cro. 
Car.  414. 

2.  Though  defence  be  made  upon  a  writ  of 
inquiry,  yet  it  will  not  aid  a  judgment  if  irre- 
gularly obtained.    Anon,  11  M(^.  262. 

3.  After  a  verdict  on  a  writ  of  inquiry,  the 
plaintiff  cannot  discontinue  unless  the  de^nd- 
ant  w  ill  consent  Stepheno  v.  Etherick,  Carth. 
86,87. 

IX.  Relative  to  the  entrt  of  the  judo- 

MENT,  &C. 

1.  After  inquiry  executed,  and  before  judg- 
ment entered,  plamtiff  dies,  judgment  ordered 
to  be  entered  as  of  two  or  three  terms  ago, 
without  continuance  Lure  v.  Rent^  Prac.  Ca. 
K.B.132. 
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S.  After  inquiry,  and  bdbr«  the  retam  de- 
fendant dies,  plaintiff  moat  sue  oat  §cirefacia§ 
to  show  cause  why  the  damages  assessed  by 
the  jury  should  not  be  adiudgid  to  the  plain* 
tiff.  GMworthy  v.  SotUhcot^  Prac.  Ca.  K.  B. 
133. 

3.  Where  an  inquiry  is  necessary,  the  judg- 
ment is  not  perfect  till  the  writ  is  return^. 
Paler  v.  Hardyman^  Yelv.  71.  79. 

4.  On  a  writ  of  inquiry  of  damages,  the  de. 
fendant  has  no  day  in  bank;  but  the  plaintiff 
has  a  day  by  the  practice  of  the  King*s  Bench. 
SUipU  ▼.  Hayden^  6  Mod.  6. 

5.  Afler  a  writ  of  inquiry  of  damages 
awarded,  there  is  no  continuance  taken  in  C. 
B.  between  plaintiff  and  defendant.  Heydon'a 
case,  11  Co.  5  a. 

[  •813  ]       •INQUISITION. 

1.  The  inquisition  does  but  find 
the  king's  title,  not  give  it ;  and  though  delay 
be  used  in  the  finding  of  it,  the  king  shall  not 
be  prejudiced.   Sheffield  ▼.  RaUlife,  Hob.  347. 

2.  Nothing  is  vested  in  the  king  before  of- 
fice found.    3  Mod.  lOO. 

3.  Where  the  forfeiture  is  found,  the  king 
is  immediately  in  possession.  SmUh*e  case,  4 
Mod.  56, 57. 

4.  An  inquisition  by  force  of  a  commission 
under  the  Ezchrauer  seal  is  good  for  chat- 
tels.  Knight  v.  Breach^  5  Co.  54  b.  1  And. 
173.  3  Leon.  124.  Moore,  199.  Goulds.  15. 
S.  C. 

5.  An  office  finds  A,  the  youngest  son  of 
B,  coheir  with  others ;  this  will  not  give  him 
right  as  heir.    3  Dy.  302.  pi.  43. 

6.  An  office  returned  taken  in  B  of  lands  in 
H,  without  showing  in  what  county,  is  insuf- 
ficient '  2  Dy.20apl.l9. 

7.  In  an  inquisition,  it  must  always  be  found 
that  there  is  an  estate  in  the  person  offending, 
and  a  cause  of  forfeiture  of  that  estate,  to  vest 
it  in  the  king.  Rex  v.  Warden  of  the  Fleets  3 
Mod.  336. 

8.  Office  found  by  the  inquest,  though  put 
on  paper,  is  not  complete  till  indented,  in- 
grossed,  and  sealed.    2  Dy.  170.  pi.  2. 

9.  If  an  office  only  find  that  knight-service 
land  is  conveyed  in  tail  to  A  by  the  king's 
tenant,  the  attorney-general  may  supply  Uie 
defect  by  averring  that  A  is  son  to  the  donor. 
3  Dy.  397.  pi.  S3.    But  see  note  eontra. 

10.  Inquittitions  for  tha  king  upon  forfeit- 
ures  for  high  treason  are  traversable.  Holt, 
376. 

11.  An  inquisition  is  traversable  of  common 
right    Reg.  V.  Vrinter^  Holt  32^1. 

12.  When  an  office  finds  tenure  uf  the  king, 
wed  per  qua  eervitia  juratorew  t^nsranl,  and  a 
mehue  inquirendum  therefore  awarded,  the 
first  office  need  not  bo  traversed,  it  is  entirely 
void.    3  Dy.  292.  pi.  71. 

13.  Where  three  inquiaitionee  poet  mortem 
varied  from  each  other  in  their  returns  as  to 
the  tenure,  it  was  held  that  the  heir  need  not 
traverse  the  two  last,  as  the  first  must  be  al- 


lowed, though  against  the  king's 

til  disproved  by  ecirt  faeioM.  2  Dy.  248.  pL  dL 

14.  Upon  an  office  stating  de  qmo  vel  ^mhm 
tenementa  tenentwr  vel  per  fiMi  servttsa  jmim^ 
toree  ignorant^  found  before  stat  2  £.  6.  c  8, 
a  melittt  inquirendum  shall  not  issue,  but  the 
party  be  put  to  his  traverse.    2  Dy.  ISS-  pL  22. 

15.  The  traverser  of  an  inquisitioo  ftr  the 
king  is  to  be  considered  as  a  defendant,  and 
the  prosecutor  may  carry  down  the  reoonL 
Rex  V.  ilo6erts,  Stra.  1208. 

16.  An  inquisition  was  quashed,  becansa 
the  grant  of  the  king  waa  omitted.  Hex  v. 
HethermtU,  3  Mod.  80. 

17.  AncAher  was  quashed,  because  it  dad 
not  appear  for  what  county  the  coroners  were. 
and  for  want  of  the  words  prohamm  et  ^f^ 
Hum  hominum  in  the  caption,  ^noii.  ft  Ld. 
Raym.  1305. 

18.  An  inquisition  taken  before  jostioes 
need  not  be  pro  corpore  enmiiatua^  kke  the 
presentment  of  a  grand  jury.  1  Ld.  Baym. 
215. 

ISee  further  fwif(,tits.  Jurt  and  Omcs] 
THE  Kino. 

Respecting  Coroner*s  Inquisitions,  < 
titCoEONEa,p.371.3 

INROLMENT. 
H,seised  in  foe,  made  a  lease  for  yeani,and 
lessee  assigned  over  his  interest ;  ailerwards 
H,  by  deed  indented,  bargained  and  sold  the 
reversion  to  L  and  his  heirs ;  before  the  inrol- 
ment,  H  levied  a  fine  come  ceo  to  the  nse  of  L 
and  his  heirs ;  afterwards  and  within  the  sx 
months  the  deed  was  inrolled ;  the  aangnee  gf 
the  term  did  not  attorn  to  tlie  fine :  hSd  that 
L  was  in  by  the  fine,  and  not  by  the  bargain 
and  sale;  and  that  in  waste  by  L,  against  the 
assignee  of  the  term,  the  defendant  might  aver 
when  the  deed  was  inrolled,  vix.  such  a  day 
after  the  fine  levied.  Uinde't  case,  4Ca  70  bt 
1  And.  285.  S.  C. 

[See  aUo  ante^  tit  BAROAtN  Al  Sals,  div.  IL  pi. 

201.] 
^  [  •814  ] 

•INSOLVENT  DEBTOR. 

1.  A  person  who  makes  an  assignment  of 
his  property  under  an  insolvent  act,  cannot 
sue  in  his  own  name  unless  his  creditors  have 
been  all  paid.    GiU  v.  Fleming,  1  Ridgw.  431. 

2.  If  a  debtor  discharged  under  an  act  of 
insolvency  has  not  perfivmed  all  the  eoodi- 
tions  imposed  on  him  by  the  legislature,  the 
original  debt  revives.  FeUhmm  v.  Cmdwortk^ 
7  Mod.  11. 

3.  He  may  plead  his  discharge  in  bar  oT 
any  action  for  a  debt  due  before.  2  Saond. 
72  g,  n.  \c]. 

£  A  plea  under  the  statute 8  &  9  W.30. e. 
12.  must  show  that  the  party  was  insolvent  at 
the  beginning  of  the  sessions.  Smith  v.  Bart' 
Zett,  6  Mod.  157. 

5.  A  plea  of  discharge  under  the  iosolvcnt 
act  does  not  deny  the  cause  of  action,  and 
plaintiff  may  enter  a  naUe  proa,  as  to  one  tf 
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■ttvend  defendants  if  he  plead  it.    1  Saund.  i 
207  a.  D.  [0. 

6.  If  the  promises  be  laid  to  the  assignee, 
and  defendant  plead  the  statute  of  limitations, 
that  **  he  did  not  promise,  &c  in  manner  and 
Ibrm  within,  &.C.**  he  cannot  rejoin  that  six 
years  have  elapeed  since  the  promises  were 
made  to  the  insolvent    2  Saund.  63  g> 

7.  If  a  receipt  in  full  by  the  insolvent  be 
•et  up  as  a  defence,  evidence  is  not  admissible 
to  show  it  to  have  been  given  by  collusion.  1 
Saund.  325.  n.  [6]. 

8.  The  insolvent  act  10  6.  2.  gave  to  the 
court  of  quarter  sessions  power  to  discharge 
certain  persons  who  had  surrendered  before  a 
certain  time ;  it  was  ruled,  that  in  pleading  a 
discharge  bj  a  court  of  sessions,  it  was  neces- 
sary to  allege  that  the  party  was  in  prison,  or 
had  surrendered  .himself  before  that  time. 
Ladbroke  v.  Jame$,  Willes,  199. 

9.  Saying  **  that  he  was  duly  dischar^  by 
the  court  of  quarter  sessions  from  his  im- 
prisonment aforesaid,"  is  not  sufficient  Id. 
ibid. 

10.  Execution  may  be  taken  out  under  the 
1  G.  4.,  against  his  future  effects  at  the  discre- 
tion of  the  court    See  2  Saund.  12  g.  n.  [c]. 


•IX.  Rrruaif  or  ranmni,  p.  616.    [  *815  ] 
X.  BAaaATRT,  p.  816. 

XI.  Prockeoinos   is   an   action  on    thx 
policy; — 

(a)  In  tohttt  emtrt  it  ahmdd  be,  p.  816. 

(b)  Declaration,  p.  817. 

(c)  Emdence,  p.  817. 

(d)  Damage$t  p.  817. 


INSPECTION  OF  WRITINGS. 

1.  Deeds  were  ordered  to  be  brought  into 
court  to  be  Inspected  by  the  plaintiff  m  order 
to  make  out  his  title.  Ftorie  v.  Sidenhanit  9 
Mod.  99. 

2.  The  court  of  K.  B.  would  not  order  the 
ntarshal  to  bring  in  his  deeds,  whereby  it 
might  appear  in  whom  the  estate  in  the  office 
was,  and  thereby  subject  him  to  answer  for 
the  default  of  an  inferior,  but  said  they  might 
go  into  Chancery.  Lenthai''8  case.  Skin.  114. 
[Se4  aito  ante,  tit  Evidknoe,  div.  VII.  p.  629.] 

INSTITUTION. 
If  a  parson  having  a  benefice  with  cure  of 
the  value  8i.,  accepts  another  benefice  with 
cure,  and  is  instituted,  the  first  benefice  is 
void  by  the  institution;  but  the  patron,  al- 
though  he  may  take  notice  of  it  if  he  will,  is 
not  bound  so  to  do  till  afler  induction;  but 
then  he  roust  take  notice  at  his  periL  Dig- 
W9  case,  4  Co.  78  b.  Goldsb.  162.  Jei^ 
Cent  273.  a  C. 

\See  further  ante,  tit  Chuech,  div.  XVI.  p. 

289.] 

INSURANCE. 

L  RXLATTVX   TO  THE    CONSTRUCTION  OV  A 
POUCT  OP  INSURANCE,  p.  8 15. 
II.  Op   RB-ASSURANCB    AND    DOUBLB  ABSUR- 
ANCl,  p.  815. 

III.  Of  the  interest  or  the  insured,  p.  815. 

IV.  When  the  insurer  is  uablb,  p.  815. 
V.  When  the  insurer  is  not  uarle,  p. 

815. 
VI.  What  avoids  the  roucr,  p.  816. 
VII.  Of  total  loss  and  abandoiqixnt,  p.  616. 
VIII.  Of  avbraqi  loss,  p.  816. 


I.  RXLATITB  TO  THE  CONSTRUCTION  OF  A  FOUCT 
OF  INSURANCE. 

1.  In  policies  of  assurance,  the  words  *Svar- 
ranted  to  depart  with  convoy**  are  the  words 
of  the  insured,  and  extend  throughout  the 
whole  voyage.  Jefferya  v.  Legande,  3  Lev. 
320,331.    10  Mod.  287. 

2.  "Warranted  to  depart  with  convoy"  is 
to  be  intended  without  the  wilful  default  of 
the  master,  and  onljr  from  the  place  df  having 
convoy,  but  accidental  separation,  as  by  tem- 
pest, is  no  breach.  Lethulier*8  case,  Salk.  443, 
and  note.    3  JLev.  320, 331. 

3.  A  ship  that  sails  with  the  convoy,  though 
hindered  by  the  weather  from  taking  sailing 
orders,  departs  with  convoy.  Victoria  v. 
Cteeve,  Stra.  1250. 

4.  Insurance  on  a  ship  (a  privateer)  at  and 
from  Jamaica  to  any  ports,  &.c.  at  sea  or  shore, 
cruizing  fbr  four  months,  without  further  ac- 
count, &.C.  free  fVom  average,  (before  19  G.  2. 
c  37);  the  insured  had  interest  in  the  ship  to 
tho  amount  insured;  during  the  four  months 
the  crew  mutinied,  brought  the  ship  by  force 
into  Jamaica,  and  having  carried  away  the 
arms,  &c.  deserted  her,  by  which  the  further 
cruize  was  prevented ;  held,  that  the  assured 
could  not  recover,  as  the  ship  was  in  safety  in 
her  proper  port  at  the  end  of  the  four  months. 
Pole  V.  Fitzgerald  (in  error),  Willes,  641. 

5.  Piracy  adjudged  to  be  within  the  words 
•»  danger  of  the  seas.**  Barton  v.  Wollifard, 
Comb.  56. 

6.  Policy  on  any  ship  the  plaintiff  should 
sail  in  from  Virginia  to  London,  is  not  trans- 
ferred to  another  ship  that  the  plaintiff  goes 
on  board  of  in  the  voyage.  Dick  v.  Barrellt 
Stra.  1248. 

II.  Op  RE-ASSURANCE  AND  DOUBLE  ASSURANCE. 

1.  Re-assurance  is  made  unlawful  by  stat 
19  G.  2.  c.  37.  8.  4.,  unless  in  particular  cases. 
See  that  act;  and  2  Saund.  203  e. 

2.  The  action  by  the  assured  must  not  be 
brought  against  the  re-assurer,  but  the  first 
insurer.    2  Saund.  203  e. 


3.  If  a  party  is  doubly  assured,  he  can  only 
recover  to  the  amount  of  his  loss.  2  Sauna. 
203  e,    Newby  v.  Read,  1  Bla.  416. 

III.  Of  THE  INTEREST  OF  THE  INSURED. 

1.  When  an  insurance  is  made  **  interest  or 
no  interest,**  the  plaintiff  bos  no  occasion  to 
prove  his  interest,  fbr  the  defendant  cannot 
controvert  that    Depaba  v.  LudUno,  Com.  360. 

2.  But  since  the  stat  19  G.  2.,  a  man  can- 
not  insure  without  an  interest  2  Saund. 
202  J. 
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9.  Aflv  inqoii;,  ud  beftn  the  TBUrn  de. 
ftnduit  itisi,  plaintiff  miut  tae  oat  (circ/acim 
«  whj  tlie  danngc*  UHMed  b; 

OoUin 

133. 

3.  Where  an  inqnir;  iinecenarj,  tlie  jadg- 
menl  i>  not  perfect  (ill  tiie  wKl  ii  retiuned. 
Faltr  V.  Hardymmn,  Yelv.  71.  79. 

4.  On  t  writ  of  inquiry  of  damagea,  the  de. 
lendant  hai  no  da;  in  banlt;  but  the  plaintiff 
hti  g  daj  bj  the  practice  of  (he  King'a  Bench. 
SUtpU  *.  Haydn.  6  Mod.  6. 

5.  After  a  writ  of  inquirj  of  damage* 
awarded,  there  ii  no  continuance  taken  in  C. 
B.  between  plaintiff  and  defendanU  Uaideit'i 
oaae.  11  Co.  5  a. 


1*813]       •INQUISITION, 

1.  The  inquiaition  doea  but  find 
the  king'i  title,  not  g'lia  it ;  and  tlioogh  delay 
be  used  in  the  finding  of  it,  Uie  king  ihill  not 
be  prejudiced.  SA^eM  t.  AitcJt#e,Kob.34T. 
S.  Nothing  i*  vested  in  the  king  beroro  of- 
fice found.     3  Mod.  1 00. 

3.  Where  the  fbrrei(ure  ii  found,  the  king 
ii  immedialelj  inpoaaeaslon.    iSmilA' 
Mod.5S,5T. 

4.  An  iDquiiition  by  lores  of  a  eon 
under  the  Exchequer  aeol  ii  good  : 
tela.    Knight  t.  Brtaeh,  S  Co.  54  b. 

173.  r'  ■—-     -- 

S.C. 

5.  An  office  findi  A,  tha  youngi 
B|  coheir  with  other* ;  thia  will  not  siTe  him 
light  a*  heir.    3  Dy.  30^  pL  43. 

6.  An  office  returned  taken  in  B  of  land*  in 
H,  witiroat  ihowing  in  what  coonty,  i*  inauf- 
ficient     2  Dy.S03.pl.  19. 

7.  Ina&inquiaitioD.itiniut  alwayabeibond 
that  there  l*  an  oelalejn  the  perion  offending, 
and  a  cauae  of  Jbrfcilore  of  that  e>ta(e,to  lest 

it  in  the  king.    Jte~  "  ■"— ■ '■'-  "-- ■  " 

Mod.  336. 

8.  Office  found  li 
no  paper,  ia  not  ( 
gros*ed,  and  eeaJed 

9.  If  an  office  on 


lowed,  though  agMoM  the  ^^'t^l"'^^^ 
tildi.p^hy.«rr/<««.  2Dj.S&^ 

11.  Upon  an  office  rtatiogiffW"'?™" 
(enemotta  (™*»l«-  wl  per  ^  •^^ 
(era  if  norant,  found  befitre  *t»L  ^''rrZ^ 
a  meliua  iiiauireiidiia  ahall  do*  f**>  *"  J? 
partjbepultobi.travei«.    SDj'''*'^,^ 

IS.  The  Uaieraer  of  an  "^""f^^ 
king  ia  to  be  conaldercd  ai  a  ffcfiwh"  "T 
tho  prosecutor  may  ca 

IG.  An   inquiution  wa*  qaulwi  * 
e  grant  of  the  king  wa*  amivd   "^ 
aUeraaU,  3  Mod.  80.  .  ,nJ 

17.  Another  wa*  qoaiSed,  !»«*  "  ~T 
not  appear  for  what  county  Ihe  wmKn  w"^ 
and  joc  want  of  the  word*  p»l«'«  ,^fT 
tiuai  iominum  in  the  caption.  i"a '  *^^ 
Raym.  1305.  ._ 

fa    An    inqnl, -  vj_  ™.-*- 


y  down  to  "" 


e  jm  carpon 


u,ilte 


the 


prewntment  of  a  grand  jnrj.   1  Ul«f^ 

215.  .^ 

[Sttfurt/itT  piut,  tit*,  Jdii  tti  Om»  "^ 

Respecting  Coroner'*  Inquinlioaii*'  ""^ 
tit  CoaoMEB,  p.  371.] 

INROLMENT.  _. 

H,  aeised  in  fee,  m*de  a  lea*  h  I«tf**S 
leasee  assigned  over  bii  intent ;  ill<r««* 
H,  by  deed  indented,  birnined  ud*m  ^ 
reversion  to  L  and  hi*  heir* ;  t)efc«*«  "^ 
ment,  H  levied  a  fine  ceme  eei  to  It*  •*  "^ 
and  hi*  heir* ;  aftemrdi  and  wilhia^  ^j 
month*  tl>e  dee<l  waa  ianilled ;  the  u^^**^-, 
the  term  dLdnotaHora  to  tlw  Em  i  bdi  *" 
L  wa*  in  by  Ihe  fine,  and  not  bj  ft«  '"'J^ 
and  aaJe ;  and  that  in  waate  by  UHV"^  ^ 
BS*isneeDrihc<r>rin.  tlin  ■Isn^n.t.nl  milU-^ 


orihelerm,(hedelendaElinit**' 
when  the  deed  wa*  in  rolled,  nii.  lO^  * 
after  the  fine  levied,    i/tndc'a  caBe,4t> 


ID*- 


detect  by  iTerring  I 
3  Dy.  997.  pi.  S3. 
10.  InquUitioQi 
area  for  high  treas 
376. 

right     Reg.  V.  Win 

12.  Whenanoffii 
aed  per  fu4  tervitia 
meliiu  inquitenduB 
first  office  need  not 
void.    3Dy.  a93.p 

13.  Where  three 
varied  IVom  each  ol 
the  lenure,  it  waa  hi 
travane  the  two  laai 
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3.  Hie  fliitote  doM  nol  extend  to  fbreign 
■hipi;  and  several  perions  ma^  iiware  different 
intereats  tipon  the  same  thug,  each  to  the 
whole  value.    Id.  ibid. 

IV.  When  the  urstraxR  is  uabue. 

1.  The  insurer  is  liable  where  a  ship  goes 
back  to  perform  quarantine.  Waple$  v.  Eme», 
Stra.  1243. 

2.  A  voyage  according  to  usage  is  no  devi- 
ation.   Bondy.  Oontaleg,  Holt,  469. 

3.  A  deviation  after  damage  happening  will 
not  discharge  the  insurers  from  oie  damage 
that  happened  before.  Green  v.  Young^Z  Ixl. 
Raym.  840.    Salk.  444.  S.  C. 

i.  An  intention  to  deviate  does  not  discharge 
the  "underwriter.  Foster  v.  WUmer,  Stra. 
1249. 

5.  On  a  policy  interest  or  no  interest,  a  re- 
capture after  being  in  the  enemy*8  port  will 
not  avail  the  insurer.  Dean  v.  bicker^  Stra. 
1250. 

V.  When  the  iNsuaEa  is  not  luble. 

1.  Concealing  an  information  of  danger 
avoids  a  policy,  though  the  loss  does  not  hap- 
pen by  such  "^danger.    Seaman  v.  Tbnsrsati, 

Stra.  1183. 
[  *816  ]  ,  *2.  Deviation  discharges  the  poli- 
cy for  that  time.    Green  v.  Youngs  2 
Salk.  444, 446.    2  Saund.  201  <i. 

3.  If  a  ship  insured  be  taken  by  the  enemy, 
and  re-taken  before  it  is  carried  and  be  infra 
nrastdia,  in  some  place  of  safety,  the  insurer 
IS  not  liable;  and  there  is  no  difference  in  this 
respect  between  **  interest  and  no  interest'  in 
the  ship  insured.  AeeievUdo  v.  Cambridge^ 
10  Mod.  77,  AAi. 

4.  Goods  lost  after  the  owner  has  taken 
them  from  the  ship  into  a  lighter  is  no  charge 
on  the  insurer.  Sparrow  v.  CamtAers,  2 
Stra.  1236. 

5.  Where  the  property  of  a  ship  is  evicted 
by  law,  there  is  no  remedy  on  the  insorenoe. 
Anon.  1  Ld.  Raym.  724, 732. 

VI.  What  avoids  the  pouot. 

1.  By  the  custmn  of  merchants,  the  pdicv 
of  insurance  is  void  if  the  insurer  has  bo  goods 
on  board.    Martin  v.  SUweU,  Holt,  25. 

2.  If  a  policy  is  altered  by  consent  after  it 
is  underwritten,  still  it  is  good.  Green  v. 
Young,  Salk.  444. 

3.  The  captain  of  a  ship  insured  may  be 
changed  without  notice  to  the  insurers.  Anon, 
12  Mod.  325. 

[See  aUo  throughout  the  two  jprevioui  dUsi- 

none,] 
VII.  Of  total  loss  and  abandonment. 

1.  A  ship  never  heard  of  is  presumed  to  be 
foundered  at  sea.  Green  v.  Brown,  1  Stra. 
1199. 

2.  The  loss  in  all  cases,  in  order  to  make 
ihem  liable,  must  be  the  immediate  and  not 
the  remote  consequence  of  the  peril  insured 
against    2  Saund.  202  a.  n.  ( 15). 

3.  There  cannot  be  an  abandonment  unless 
there  has  been  a  total  loss.  2  Sannd.  203  c. 
1T.R.187.    5EBst,38& 


4.  An  actual  abandoomepl  b  neeeamy  1e 
make  a  constructive  total  loss.  3  Sarnid.  SB 
d,  n.  [I] 

5.  Where  salvage  fidla  short  of  the  freight, 
it  is  a  total  loss.  Ba^fiM  ▼.  Brown,  Sta. 
1065. 

6.  It  is  in  all  cases  in  the  electioB  of  As 
assured,  whether  he  will  abandoa  or  not  2 
Saund.  203  c,    Bee  2  Burr.  1211. 

7.  He  must  make  bis  electioo  as  sood  as  he 
has  the  news  of  the  loss,  and  he  most  give  no- 
tice.   2  Saund.  203^.    Park.  Ins.  172. 

VIII.  Of  aveeagk  loss. 

1.  Average  sometimes-meana  a  oaBtrflntian 
to  a  general  loss,  sometimes  a  particular  par- 
tial loss.  Wiloon  V.  Smith,  3  Bozr.  1555>.  2 
Saund.  206  a.  n.  (23). 

2.  Expenditure  of  ammunition  in  resistiBg 
an  enemy,  and  expense  in  earing  woimded 
sailors,  are  not  subjects  of  general  average. 
2  Saund.  5K)7«  n.  [m  J,  and  cases  there  ciled. 

IX.  RbtUEH  of  PEBaiUM. 

1.  Whenever  the  risk  b  begun,  then  sbaH 
be  BO  return  of  premium.  Bemom  v.  ^Psatf- 
bridge,  Dougl.  780.  2  Saond.  901  c  Pnk. 
Ins.  389. 

2.  Unless  there  are  two  distinct  rJafcs,  and 
two  voyages,  and  then  it  shall  be  apportianed; 
or  the  jury  find  an  usage  to  apportion  the  pre- 
mium. 2  Saund.  301c.  Zisi^  v.illIeii,Park. 
Ins.  390. 

X.  Babbatbt. 

1.  Barratry  in  a  policy  is  the  same  as  fraud. 
Knight  V.  Cambridge,  Stra.  581. 

2.  If  the  mariners  force  the  master  to  re- 
turn, that  is  no  deviation  nor  barratry.  Btm 
V.  Brogden,  Stra.  1264 

3.  Ttw  owner  cannot  commit  it  2  Saoad. 
202. 

4.  It  cannot  be  committed  with  his  coosmt 
nor  for  his  benefit    2  Saimd.  203. 

5.  Where  the  master  deviates  for  the  beoe- 
fit  of  his  owners,  it  is  not  barratry,  thongfa  it 
may  be  a  breach  of  eontraeL  Stamaw  v. 
Sm0ii,8tra.ll7a 

6.  If  a  master  of  a  abip  commit  barraHy, 
the  insurers  are  liable.    Holt,  466w 

7.  A  vessel  lost  by  barrat^  may  be  stated 
to  have  been  lost  by  the  perils  of  the  see.  9 
Saund.  201  k.  n.  [q] 

XI.  Pbooeedii«qs  in  an  action  on  tbk  wu- 

cy; — 
(a)  In  what  court  it  ehoutd  he. 
The  court  of  commissioners  of 
^policies  of  insurance  extends  only  [  *S17  ] 
to  suits  by  the  insur^sd  against  tbie 
underwriters;  and  thereibre,  if  on  a  suit  com- 
menced at  law  against  underwriters,  th^ 
summon  the  assured  to  appear  belbre  this 
oourt,  on  pretence  that  the  policy  was  obtained 
by  fraud,  a  prohibition  shall  go.    IMbife  r. 
Proudfoot,  1  Show.  396. 

(b^  Declaration,         ^ 

1.  A  policy  of  msoranee  is  not  a  specialty. 
2  Saund.  202  a.  n.  (15). 

2.  The  declaration  would  be  bad  OB  genenl 
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demorrar,  if  not  understood  according  to  the 
vmge  o£  merohanti.    2  Saund.  303  e. 

S.  it  must  stated  by  which  of  the  perils  in- 
sured against  it  was  that  the  loss  happened. 
9SaQnd.303/.n.(16).    1  T.  R.  304. 

4.  **  That  a  ship  was  lost  by  the  fraud  and 
aegligenoe  of  the  master,"  is  a  good  assign- 
ment of  a  breach  of  a  policy,  which  insures 
against  the  barratry  of  the  master  and  all 
ouier  damages,  &«•  Knight  ▼.  Cambridge^  3 
JLd.  Raym.  1349.     Stra.  581.    8  Mod.  231. 

&a 

(e)  Evidence. 

1.  Although  it  be  not  particularly  laid  in 
the  declaration,  the  expense  of  salvage  mav 
be  given  in  evidence  in  an  action  on  the  poU- 
cy.  Gary  v.  JTin^,  Ca.  T.  Hardw.  304. 

Q.  The  plaintiff  may  give  in  evidence  any 
loss  immediately  proceeding  from  the  cause 
alleged.    Id.  ibid. 

3.  The  evidence  must  support  the  very 
means  stated  in  the  declaration.  8  Saund. 
203  /.  n.  (18),  SOS-g.  Mattkie  v.  Potto,  MS. 
there  cited. 

(d)  Damagea, 

1.  The  insured  can  recover  no  more  than 
an  indemnity.    3  Saund.  303  h. 

2.  The  freight  a  ship  would  earn  is  no  part 
of  the  damages  by  her  loss,  unless  part  of  the 
goods  axe  on  board.  Timge  v.  WaUe^  Stra. 
1351. 

3.  If  a  total  loss  be  stated,  and  but  a  partial 
one  proved,  the  plaintiff  shall  recover  jUro  tan- 
lA  Gardiner  v.  Creaedale,  3  Burr.  304.  3 
Saund.  303. 

INTEREST  OF  MONEY. 

1.  If  a  bond  be  fi>r  4602.,  conditioned  to  pay 
300Z.  at  such  a  day,  without  mention  of  inter- 
est, and  the  bond  be  not  paid,  it  shall  bear  in- 
terest   Anon.  6  Mod.  184. 

3.  In  debt  on  a  single  bill,  the  jury  may 
give  the  amount  of  the  interest  due  upon  it  in 
their  estimation  of  the  damages.  Oaborne  v. 
ifoner,  6  Mod.  167.    Hqlt,  174. 

3.  Interest  is  never  allowed  beyond  the  pen- 
alty of  the  bond,  either  at  law  or  equity.  1 
Saund.  58  a.  Latoueke  v.  Fitzgerald,  3  Ridgw. 
333. 

4.  The  jury  may -give  interest  on  a  note 
from  the  time  the  money  was  lent  Cotton  ▼. 
Hormondon,  Ca.  Prac.  C  P.  43. 

5.  On  a  note  payable  a  month  after  date, 
interest  ought  to  be  given  from  the  expiration 
of  the  month  until  the  commencement  of  the 
suit     Randolph  v.  Regender,  Ca.  Prac.  C.  P. 

6.  A  bill  of  exchange  bean  interest  fivm 
the  time  it  is  demand^  in  payment  Anon. 
6  Mod.  13a 

7.  Interest  shall  be  calculated  up  to  the  day 
in  which  plaintiff  i«  entitled  to  sign  judg* 
ment,  and  added  to  the  principal  in  the  ver- 
dict, in  actions  on  biEs  of  exchange,  dtc.  3 
Saund.  171  6.  n.  [6]. 

8.  In  equity,  executors  are  not  chargeable 

Vol.  I.  76 


with  interest  for  any  sums  the  produce  of  as- 
sets which  do  not  produce  interest,  unless  they 
have  been  guilty  of  fraud  or  laches.  Stewart 
V.  Lord  Blaney,  3  Ridgw.  204. 

9.  An  action  of  debt  for  interest  will  lie 
without  alleging  any  special  contract  1 
Saund.  301  a.  n.  [n]. 

INTERROGATORIES. 

1.  A  commissioner  ought  not  before  publi- 
cation to  discover  to  any  of  the  parties  the 
matter  which  any  witness  has  deposedi  nor 
after  he  has  begun  the  examination  ought  he 
to  confer  with  the  oarty  to  take  new  instruc- 
tions to  examine  mrther.  Peacock'e  case,  9 
Co.  70  6. 

3.  Commissioners  to  examine  witnesses 
upon  interrogatories  are  not  strictly 
tied  to  the  words  of  the  interrogate-  [  *818  ] 
ries,*  but  their  duty  extends  to  every 
thing  which  necessarily  arises  thereupon,  for 
the  manifestation  of  the  whole  truth  concern- 
ing the  matter  in  question.  Peaeock'e  case, 
9  Co.  70  b. 

[See  tit  DxFosiTioN,  ante,  p.  486.] 

IRELAND. 

1.  A  justice  of  the  peace  in  England  mar 
commit  a  person  offending  against  the  Irish 
law,  in  order  to  his  being  sent  over.  Resp  v. 
Kimherley,  Stra.  84a 

3.  One  who  commits  treason  in  Ireland  can 
be  tried  in  England  by  statute  36  H.  a,  and 
notwithstanding  statute  of  1  Mary.  Orork'o 
case,  1  And.  363. 

3.  By  33  Geo.  3.  c.  38.,  and  33  Geo.  3.  c. 
53.,  all  appeals  from  the  courts  in  Ireland  to 
the  courts  in  England  are  abolished.  1  Mod. 
90.  notis. 

4.  An  exchange  of  land  in  England  for  land 
in  Ireland  is  good.  Evane  v.  Aocuiihe,  Palm. 
459. 

5.  Ireland  is  beyond  the  seas  within  the 
statute  of  limitations.  Cheevely  v.  Bond,  Holt, 
436.  3  Saund.  131.  Barber  v.  JDonner,  1 
Show.  197. 

6.  Affidavits  sworn  before  a  judge  in  Ire- 
land may  be  read  in  England.  Aleoeh  v.  Cav 
fer,  1  Stra.  545.    11  Mod.  310.  n. 

IRREGULARITY. 

1.  If  the  plaintiff's  attorney  does  not  take 
the  declaration  out  of  the  office,  plaintiff  need 
not  accept  the  plea,  but  may  sign  judgment 
Keeling  v.  Nevfton,  Prac  Ca.  K.  B.  153. 

3.  After  notice  of  declaration,  it  is  too  late 
tb  take  advantage  of  an  irregularity  in  the 
service  of  the  process ;  for  an  irregularity  roust 
be  taken  notice  of  the  first  moment  it  happens, 
otherwise  too  late.  Matthevn  v.  Lucae,  Ca.  T. 
Hardw.  240.    Prac.  Ca.  K.  B.  123.  S.  C. 

3.  An  irregularity  in  the  plaintiff's  appear, 
ing  for  the  defendant  must  be  complained  of 
before  judgment  signed.  Morse  v.  Fartihanit 
Prac  Ca.  C.  P.  93. 

4.  Taking  a  declaration  out  of  the  office  is 
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a  wairer  of  irre^laritj  on  the  ground  of  no 
notice  beio^  nulwcribed  to  the  copy  of  the  pro« 
ccsB  served.  Morgan  v.  Luckup^  Ca.  T.  Hardw. 
2A2.    Prac.  Ca.  K.  B.  125.  8.  C. 

5<  An  irregularity  in  siting  judgment  is 
cured  by  bringing  a  writ  of  error.  JUate  ▼. 
Watson,  Andr.  296. 


I. 


ISSUE. 

tSSUK    SHOULD 


BE  joinn,  p. 


How    AN 

8ia 

II.  When  and  row  an  isstnc  badlt  join- 

KD  IS   AIDKI},   p.  819. 

III.  Relatiyk  to  tbc  dkuvsrt  of  the  18. 
flCTfi,  p.  620. 


I.  How  AN  tSSinC  SHOULD  BB  JOINED. 

1.  Without  an  affirmative  and  a  negative  no 
issue  can  in  general  be  joined.  Cro.  Jao.  580. 
589.    2  And.  6. 102. 

2.  No  issue  can  be  taken  upon  two  affirma. 
tives.  Anon.  Sav.  86.  Read  v.  Dawson,  2 
Mod.  140. 

3.  But  an  apt  issue  may  be  joined,  though 
there  is  not  an  exact  affirmative  and  negative. 
Tomlin  v.  Purlis,  Stra.  1177.  Lutw.  [690, 
691.] 

4.  In  ft  writ  of  right,  isane  ought  to  be  taken 
upon  affirmatives  only.  Arden  v.  Darcye,  3 
And.  101. 

5.  An  issue  must  be  joined  upon  an  affirm- 
ative and  a  negative  by  ooncludin?  to  the 
country.     Clerk  v.  Hoskins^  3  Mod.  fiio. 

6.  When  a  justification  is  made  by  force  of 
a  custom,  the  best  form  of  joining  issue  ia  to 
aver  the  custom  particularly,  and  not  the  cause 
generally  by  de  injuria  sua  propria  absque  tali 
causa.    Hob.  76. 

7.  Iftiue  ought  to  be  joined  upon  such  a 
point  as  may  be  conclusive,  whichever  it  is 
found.     Weddal  v.  Joear,  10  Mod.  304. 

8.  In  assise  for  two  acres,  and  plea  to  each 
severally,  the  plaintiff'  makes  several  titles, 
and  joins  issue  by  veniat  assisa  super  lituh  in 
the  singular  number ;  this  is  well  enough,  and 
•ball  be  referred  to  each.    3  Dy.  325.  pi.  40. 

9.  In  trespass,  the  defendant  justified  that 
he   had    a   way  nen   solum  irs  equitars  H 

aoeria  sua  fugare,  but  also  caru- 
[  •819  ]  ds^   et   carreragiis  earriare,  &.& ; 

the  plaintiff  traversed  it  in  the  words 
aforesaid ;  and  it  was  held  that  the  issue  was 
well  joined.  Hieks  v.  Webbe^  March,  55. 
pi.  83. 

10.  There  can  be  no  iasne  offered  that  is 
contrary  to  the  record.  Crokatt  v.  Jones,  Stra. 
735. 

11.  No  issue  can  be  joined  on  matter  of 
]aw.    BtitAefTs  case,  Vaugh.  143.  11  Mod.  46. 

12.  Issue  cannot  be  taken  on  a  &ct  already 
admitted  in  the  pleadings.  1  Saund.  117  o. 
11.(5) 

13.  Issue  cannot  be  joined  upon  an  imma- 
terial part  of  a  plea.  Reg,  v.  JSlagden,  10  Mod. 
Sll,  ^8. 297. 

14.  On  a  plea  otnultid  record  th«ro  if  a 


complete  iasoe  joined.    See  the  fimn  ef  Ike 
entry,  Newbery  y.  Skudsnek,  I  Barnes,  243. 

15.  In  debt  xm  a  bond  to  render  a  just  sz^ 
tru^account,  if  the  defendant  plead  perferm- 
ance,  and  the  j^aintiff  reply  that  he  did  ool 
give  a  just  and  true  accsount,  the  replifslifla 
18  void,  as  being  perplexed  and  nuUtiiariooL 
FUzpatrick  y.  Awtnaon,  1  Show.  1. 

16.  In  trespass  for  throwing  down  rails  and 
entering  a  wharf,  if  the  defendant  pkad  thai 
A  was  possessed  of  the  wharf  nnder  a  lease 
then  unexpired,  and  had  a  way  from  thowa 
over  the  locus  in  quo,  and  underlet  the  same 
to  the  defendant,  with  all  ways.  See.  neoeasary 
to  the  enjoying  of  the  same,  and  that  be  tbe 
defendant  had  no  other  way  to  the  termisas 
ad  quern,  the  allegation,  '*  that  the  defendant 
had  no  other  way,  &c."  ia  sarplnsage,  and  an 
issue  taken  thereon  is  an  immaterial  iinie. 
Staple  V.  Haydon,  6  Mod.  1.  • 

17.  An  issue  of  which  time  b  made  parcel 
is  bad ;  therefore,  in  quare  impedit,  if  to  a 
plea  of  collation  the  plaintiff  reply  a  presenta- 
tion on  such  a  day,  a  rejoinder  traversing  the 
presentation  on  the  day  mentioned,  is  bad. 
Stroud  y.  Honer,  2  Mod.  784. 

18.  Plea,  that  there  were  rx>  dear  {Htifiti; 
replication,  there  were  202.  profita,  omittiag 
clear ;  rejoinder  there  were  no  clear  pro6t8, 
and  itoue  thereupon,  and  verdict  and  jodg" 
ment ;  but  reversed  on  error,  because  the  is- 
sue was  ill  joined.  Howard  y.  WkU^e,  S 
Ley.  135. 

19.  If  the  plea  on  which  the  iasne  ia  joined 
has  no  colour  to  bar  the  plaintiff^  or  Lt  it  bs 
against  an  express  rule  of  law,  an  issue  taken 
thereon  is  an  immaterial  issue,  and  as  if  no 
iasne  at  all  had  been  joined.  Read  y.  Dmeem, 
2  Mod.  140. 

20.  If  an  action  ofassuvmt  be  Iwought  on 
a  joint  promise  against  three  persons,  and 
one  lets  judgment  go  by  default,  and  the  other 
two  plead  severally  that  he  did  not  prooiiss 
mode  et  forma  as  in  the  declaration  is  alleged. 
Sec.  an  issue  joined  thereon  is  bad.  Aceam  v. 
Swift,  2  Show.  487. 

II.  Wbkn  and  how  an  isbuk  badlt  JOnCED  ■ 

AIDED. 

1.  In  debt  on  a  bond  against  O  S  as  execn- 
tor  of  J  S,  the  defendant  pkada  it  is  not  his 
deed ;  the  jury  flbd  it  was  the  deed  txf  S,  as  the 
plaintiff  declared;  and  on  error,  the  judgment 
was  affirmed,  beeause  there  was  an  amnna' 
tiye  and  a  negative,  and  by  the  jury^s  finding 
the  plaintiff  had  a  cause  of  action.  FUteker's 
case,  T.  Raym.  458. 

2.  A  not  joining  of  the  issue  is  helped  hj 
the  statute  of  jeomils,  but  not  a  misjoining. 
Kerle  v.  Ztees,  3  Leon.  66. 

3.  An  informal  issue  is  cured  by  stat  32  H. 
8.  after  yerdict  Cary  y.  Hinlon,  7  Mod.  S13. 
Fletcher*s  case,  T.  Raym.  458. 

4.  And  by  the  statute  of  4  Anne,  afier  judg- 
ment by  default    2  Saund.  319  a. 

5.  Trespass  fyt  breaking  and  entering  A*8 
close;  plea,  that  the  locus  in  quo  was  Fa 
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proper  landt;  replication,  that  it  wu  the  es- 
/ate  of  inheritance  and  proper  landa  of  A,  and 
not  the  proper  lands  of  B;  after  Terdict  for  A; 
held,  that  th»  informality  of  this  issue  Has 
eured.    Cory  ▼.  Hifiton,  Stra.  973. 

6«  An  issue  on  a  neeatiye  pregnant  is  cared 
after  Terdict  3  Saund.  319.  Dtgkton  ▼.  Bar- 
tholomew^  Cro.  Eliz.  77& 

7.  An  immaterial  issne  no  waj  arising 
from  the  matter  it  not  helped  after  verdict  by 
the  statote  of  jeofails;  aa,  if  in  an  action  of  debt 
on  hond,it  be  laid  to  be  made  in  London, 
and  the  defendant  says  that  it  was  made  in 
Middlesex,  an  issue  joined  thereon  is  imma- 
terial. Peck  Y.  Hale,  2  Mod.  137. 
[•830]  2  Saund.  319. a, 6.  •SedvideCham- 
berUiin  ▼.  NiehoUu^  Cre.  Eliz.  4S5. 
458.  eenfro. 

III.   RXLAT^VS  TO  THI  DKUVXRT  OT  TBI  ISiUX. 

1.  The  issue  beings  tendered  to  a  porter  at 
defendant's  attorney's  chambers,  and  not  paid 
for,  judgment  was  signed,  and  held  regular. 
Roft  ▼.  IFoy,  1  Barnes,  183. 

fL  Held  that  if  defendant's  attorney  do  not 


pay  foot  the  issue  within  twenty*fiNir  hours 
aflLer  it  is  delivered,  judgment  may  be  signed. 
Anon.  7  Mod.  50. 

3.  The  issue  may  be  left  in  the  office  if  the 
attorney  cannot  be  found;  and  it  must  be  paid 
for  at  defendant's  periL  Oloicock  t.  Martin^ 
1  Barnes,  166. 

4.  Judgment  signed  fbr  not  paying  for  the 
issue  was  set  aside,  it  being  tenders  to  the 
attorney  in  the  oountry,  and  not  to  the  agent 
in  town.  Mnintstephen  v.  2nM»jrf«r»Ca.  Aac 
C.  P.  94 

5.  if  the  declaration  and  issue  be  of  one 
term,  the  defendant  shall  not  pay  for  two  co- 
pies  of  the  declaration.  Bnioood  ▼•  Denny, 
Ca.PracC.P.91. 

6.  Though  the  issue  be  overcharged,  the 
defendant  must  pay  fbr  it,  and  then  may  apply 
to  the  court  Ruder  v.  Smner^fieU^  Ca.  Prac 
a  P.  93. 

7.  But,  by  a  late  rule  of  court,  judgment 
cannot  now  be  signed  fbr  non-payment  of  the 
issue-money.  R.  H.  35  G.  3.  K.  B.  and  C.  P. 
Cited  Tidd.  8th  ed.  784 
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